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for  loading  and  unloading  the  cargo,  after 
which  demurrage  waa  to  be  paid  at  a  specified 
rate,  and  it  also  contained  tne  usual  exception 
clause,  with,  among  others,  the  exception  of 
fire.  Held,  on  the'  authority  of  Barrie  r. 
Peruvian  Corporation  (2  Com.  Gas.  50),  that  the 
exceptions  applied  for  the  benefit  of  the 
charterers  as  well  as  for  the  ben^t  of 
the  shipowners,  and  that  the  charterers 
were  by  the  exception  of  fire  excujsed 
from  paying  demurrage  in  resi>ect  of  a  neces- 
sary delay  occasioned  by  a  fire  breaking  out 
in  the  cargo  while  the  cargo  was  being  dis- 
charged. (Bigham,  J.)  Be  an  Arbitration  be- 
tween Newman  and  Dale  Steamthip  Company 
and  The  British  and  South  American  Steam- 
ship Company    351 

13.  Demurrage — Lay  dave — Commencement  of — 
Arrived  ship. — ^By  a  charter-party  it  was  pro- 
vided that  a  fihip  should  proceed  to  Santander, 
excluding  San  Salvador  old  tip  "to  a  loading 
place  as  ordered  "  and  there  take  on  board  a 
cargo.  Held,  that  the  ship  could  not  be  taken 
as  an  arrived  ship  for  the  purpose  of  the  com- 
mencement of  the  lay  days  until  she  had  arrived 
at  the  loading  place  as  ordered,  and  that 
arrival  at  Santander  was  not  sufficient. 
(Kennedy,  J.)  Modesta^  Pineiro,  and  Co.  v. 
Dupre  and  Co 297 

14.  Excepted  perils — Heat— Owners*  negligence, — 
The  plaintilts  were  indorseee  of  bills  of  lading 
under  which  a  cargo  of  maize,  barley,  linseed, 
oats,  and  wheat  was  shipped  on  the  defendants' 
steamship.  By  the  bills  of  lading  it  was  pro- 
vided in  clause  2  that  *'the  .  .  .  owners 
.  .  .  shall  not  be  responsible  for  loss,  damage, 
or  injury  arising  from  sweating  ...  or 
ooneequenoes  ansing  therefrom  ,  .  ,  oc 
heat'  ;  and  in  clause  3  that  ''the  .  .  . 
owners  ...  shall  not  be  responsible  for  any 
loss  or  injury  to  the  said  goods  occurring  from 
any  of  the  causes  above  mentioned,  or  from  any 
loss  or  injury  arising  from  the  perils  of  the 
seas  .  .  .  whether  any  of  the  perils,  causes, 
or  things  above  mentioned  .  .  be  occasioned 
by  any  act  or  omission,  negligence,  default 
...  of  stevedores  ...  or  other  persons 
in  the  service  of  the  shipowners  .  .  ."  On 
the  margin  of  the  bills  of  lading  under  which 
the  maiae  was  shipped  was  stamped :  "In  no 
case  is  the  steamship  to  be  held  liable  for  heat- 
iiLg  or  any  other  damage  occurring  to  the 
within  mentioned  goods."  Part  of  the  maiae 
became  heated  on  the  voyage,  and  the  other 
cargo  was  damaged  through  improper  stowage. 
In  an  action  by  the  plaintiffs  to  recover 
damages :  Held,  that  the  defendants  were  liable 
as  the  exemption  of  negligence  in  'clause  3  did 
not  refer  to  the  matters  m  clause  2,  and  that 
the  word  "heat"  referred  to  heat  arising  from 
some  eictraneous  cause.  Held,  further,  that  if 
tBe  owners  desired  to  relieve  themselves  from 
liability  for  the  negligence  of  their  own  ser- 
vapts  there  should  have  been  express  ^ords  to 
that  effect,  and  that  the  clause  m  the  margin 
did  not  apply  in  the  case  of  negligence.  (Adm. 
Div.)     The    Pearlmoor  540 

15.  Excepted  perils — Negligence  of  engineer — 
Perils  of  the  sea. — A  cargo  of  sugar  was  shipped 
under  a  bill  of  lading  which  contained  an  ex- 
ception of  "  any  loss  or  damage  resulting  from 
any  peril  of  the  seas,  rivers,  or  navigation  of 
whatever  nature  or  kind  soever  (whether  arising 
from  the  negligence,  default,  or  error  in  judg- 
ment of  the  pilot,  master,  mariner,  engineers, 
or  others  of  the  orew^  or  otherwise,  how- 
soever)." During  the  voyage  the  engineer,  in- 
tending to  fill  a  ballast  tank  with  sea  water 
to  be  used  for  the  boilers  in  discharging  the 
cargo,  opened  the  sea-cock,  and  he  then,  instead 
of  opening  the  valve  of  the  ballast  tank,  by  mis- 
take opened  the  valve  of  a  tank  in  which  part 
of  the  sugar  was  stored,  with  the  result  that 
tbs  sea  water  flowed  into  the  tank  where  the 
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sugar  was,  and  the  sugar  was  damaged.  Held, 
thai  the  damage  was  caused  by  a  peril  of  the 
seas  within  the  meaning  of  the  exception  in  the 
bill  of  lading,  and  that  the  shipownere  weie 
protected  by  the  exception  and  were  not  liable 
for  the  damage.  (Walton,  J.)  Blackburn  and 
another  v.  Liverpool,  Brasil,  and  River  Plate 
Steam  Navigation  Company    953 

16.  Barter  Act — Management  of  ship — Damage  to 
ear^o.— Goods  were  shipped  under  a  bill  of 
lading,  which  by  incorporating  the  Harter  Act 
exempted  the  shipowner  from  liability  for 
"  damage  or  loss  resulting  from  fault  or  errors 
in  navigation,  or  in  the  management  of  the 
ship."  Owing  to  one  of  the  crew  negligently 
making  a  hole  in  a  drainage  pipe  leading  from 
the  forecastle  through  the  No.  1  hold  to  the 
bilge,  in  order  to  dear  the  forecastle  of  water 
which  had  been  taken  on  board  during  heavy 
weather,  and  with  which  the  foreoaiftle  was 
flooded,  water  found  its  way  to  the  cargo  in 
the  No.  1  hold,  whereby  that  cargo  was 
damaged.  Held  (reversing  the  decision  of  the 
County  Court  judge)  that  the  act  which  caused 
the  damage  was  done  in  the  management  of 
the  ship,  and  that  therefore  the  shipowner 
waa  exempt  from  liability.  (Adm.  Div.)  The 
Rodney  30 

17.  Harter  Act  —  Refrigerating  apparatus  — 
^^  Management  of  vessel.**— By  sect  3  of  the 
Harter  Act  (U.S.A.)  1893,  which  was  incor- 
porated in  certain  bills  cd  lading  under  which 
butter  was  shipped  at  New  York  for  carriage 
to  London,  if  the  owner  of  any  vessel  trans- 
porting merchandise  shall  eocercise  due  diligence 
to  make  the  vessel  seaworthv  and  properly 
manned  and  equipped,  then  the  owner  is  not 
to  be  heid  responsible  for  damage  or  loss  "  re- 
sulting from  faults  or  errors  in  navigation,  or 
in  the  management  of  the  said  vesseL  Owing 
to  the  negligence  of  the  persons  in  charge  of 
the  refrigerating  apparatus  with  which  the  ship 
waa  fitted,  the  butter  was  damaged.  HbIcT, 
that  the  phrase  "  faults  or  errors  in  .  .  . 
the  management  of  the  said  vessel  '*  meant  in 
the  management  of  the  said  vessel  qud  vessel; 
that  the  refrigerating  apparatus  not  haviiur 
been  introduced  into  the  vessel  for  the  special 
purpose  of  the  butter,  but  for  the  purpose  of 
cooling  the  vessel  ana  to  be  used  for  its  pro- 
visions available  for  consumption  during  the 
voyage,  management  of  the  refrigerating  ap- 
paratus was,  in  the  particular  circumstances, 
management  of  the  vessel;  and  that,  the 
damage  to  the  butter  having  resulted  from  the 
negligenoe  of  the  crew  in  working  this  part  of 
the  vessel,  the  shipowners  were  relieved  from 
liability  in  respect  of  such  damage  by  virtue  of 
sect.  3  of  the  Harter  Act.  (Ct.  of  App.  affirm- 
ing Kennedy,  J.)  Rowson  v.  Atlantic  Transport 
Company    347,  458 

18.  Lien — Detention  of  ship. — A  shipowner  who 
has  a  lien  on  the  cargo  for  freight  or  demur- 
rage, when  he  has  the  opportunity  of  unload- 
ing the  caigo,  cannot  keep  the  cargo  on  the 
ship  and  then  claim  for  the  detention  of  the 
ship.    (Kennedy,  J.)   Modesta,  Pineiro,  and  Co. 

V.  Dupre  and  Co 297 

19.  Lien — Sub- freights. — ^A  lien  on  sub-freights 
given  in  a  time  charter-party  to  a  shipowner 
as  security  for  the  pavment  to  him  of  the  hire 
of  the  vessel,  gives  the  shipowner  a  right  to 
stop  sub-freights  only  before  such  sub-freights 
have  been  paid  to  the  time  charterer  or  his 
agent ;  but  when  once  sub-freight  has  been  paid 
as  freight  to  the  charterer  or  his  agent,  the 
shipowner's  lien  or  right  to  stop  the  freight  ii 
gone,  and  he  cannot  follow  such  freight  after 
It  has  been  paid.  (Ct.  of  App.)  Tagart, 
Beaton,  and  Co.  v.  James  Fisher  and  Sons, 
West  Hartlepool  Steam  Navigation  Company 
Limited,  third  parties 361 

20.  Loss  of  market — Measure  of  damages— Car- 
riage by  sea. — There  is  no  absolute  rule  of  law 
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Price  and  Co.  r.  Unien  Lighterage  Company 

Limited     398 

Prince  Llewellyn,  Tht  605 

Prince  of  Wales  Dry  Dock  Company  (Swan- 
sea) Limited  v.  Fownes  Forge  and  Engi- 
neering Company  Limited     666 


Quilpue  Limited,  The  Barque  v.  Brown 
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Rathbone   Brothers    and   Co.   v,   Maclver, 

Sons,  and  Co 467 

Reed  (app.)  v.  Goldsworthy  (reep.) 629 

Repetto    V.     Millar's    Karri    and    Jarrah 

Forests  Limited 216 

Bhein,  The  278 

Bodney,  The    39 

Bomanee,  The    149 

Bondane,  The     106 

Rowson  V.  Atlantic  Transport  Company  347,  468 
Royal  Exchange  Assurance   Corporation  v, 

Sjoforsakringp  Aktiebolaget  Vega  ...  233,329 
Ruabon    Steamship    Company    v.   London 

Assurance     2 

Buby,  The    ........!....!.!!  146 

SanspareU,  The    69^  78 

Santiago,  The    '147 

Sarah   Hudson   and   Henry    Humphrey   v. 

Owners  of  Barque  Swiftsure    66 

Saxon  Steamship  Company  v.  Union  Steam- 
ship Company     II4 

Scotia,  The  ]  435 

Sea  Insurance  Company  v.  Carr      138 

Searler.  Lund 419^  557 

Shillito  V,  Biggart  and  another    396 

Sleigh  V.  Tyser   97 

Snark,  The !.....!!!.!.!!!!!    60 
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Steamship  Balmoral  Company  Limited  v. 

Marten    139,  264,  321 

Steel,  Toung,  and  Co.   v.    Grand  Canary 

Coaling  Company     684,  326 

Stella,  The   66 

SufUight,  The     609 

Sussex,  The     678 

Swift,  The    244 

Swiftsure,  The    66 

Tagart,  Beaton,  and  Co.  v.  James  Fisher 
and  Sons;  West  Hartlepool  Steam  Navi- 
gation Company  (third  parties)    381 

Tagus,  The  371 

Tergeste,  The  366 

Thalmann  and  others  v.  Texas  Star  Flour 

Milk      87 

Torhryan,  The   368,  460 

Tough  (app.)  V.  Hopkins  (resp.)  662 

Tumbull,  Martin,  and  Co.  v.  Hull  Under- 
writers' Association     93 

Turner     and     another     v.     Haji     Goolam 

Mahomed  Azam     688 

Turner,  Brightman,  and  Co.  v.  Bannatyne 

and  Sons 495 

Turret  Court,  The    162 

Tyrer  and  Co.  and  Hessler  and  Co.,  Be  an 
Arbitration  between    186,  292 

Upperton  and  Wife  v.  Union  Castle  Mail 

Steamship  Company  Limited    476 

Uskmoor,  The     316 

Veritas,  The    237 

Wastwater  Steamship  Company  Limited  v. 

T.  B.  Neale  and  Co 282 

Weir  and  Co.  v.  Giryin  and  Co 7 

Weir  and  Co.  v.  Union  Steam^p  Com- 
pany    13,  111 

Western  Assurance  Company  of  Toronto  r. 

Pool©     390 

Whitliehum,  The  154 

Williams  and  others  v.  Canton  Insurance 
Office     247 

Wilson  and  others  v,  Salamandra  Assurance 

Company  of  St.  Petersburg   370 

Winkfield,  The    269 

Young  V.  Steamship  Scotia   485 
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ABANDONMENT. 

See  Marine  Insurance,  No.  7. 

ACX3IDBNT. 
See  Carriage  of  Oood$t  Nou  30. 

ACrriON  OF  RESTRAINT. 

1.  Safe  reiwrn  —  Named  port  — Forfeiture  of 
bond, — Wliere,  in  an  action  of  xestrsmt,  a  bond 
wnM  given  lor  the  sale  return  ol  the  veasel  to  a 
named  port  and  the  veasel  waa  not.  at  the  oon- 
clnaioD  ol  the  voyage,  brought  back  to  the 
named  port,  the  lorleiture  ol  the  bond  (afi&rm- 
ing  the  order  ol  Barnes,  J.)  waa  ordered.    (Ct. 

ol  App.)    The  Cawdor  * 19 

2.  Safe  retum-^Beeognieance. — Semhle,  a  bond 
lor  aale  return  in  an  action  ol  restraint  is  in 
the  nature  ol  a  reoo|rnifMnoe^  given  to  the  court, 
and  the  court  has  jurisdiction,  subject  to  the 
terms  ol  the  bond,  to  make  such  order  aa  may 
adequately  protect  the  interests  ol  the  plaintiffs 
(Ct  ol  Appr)    The  Cawdor  


BAILOR  AND  BAILEE. 
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ADMIRALTY  COURT  ACT. 

See  Damage,  Nos.  1,  8,  4. 

ADVANCE  FREIGHT. 
See     Carriage     of     Ooodt,     No.     l-^harter-party, , 

Nos.  1,  13. 

ANCHOR. 
See  CoUition,  Nos.   4,  17,  21,   28,  48»  Mk-Damage, 

No.  L  ; 

ANCHOR  UGHT. 
See  CoUision,  Noa.  17,  21,  22,  48,  46.  ' 

APPEAL.. 

Bee  Fraetiee,  No.  2. 

APPORTIONMENT. 
See  Salvage,  No.  4* 

ARREST. 
See  Coaieum,  No.  V^Praetiee,  Noi.  7,  Vl-^olvage, 

Na  6. 

AUSTRALIAN  CUSTOMS  ACT. 
See  Cuetome  Aete,  No.  2. 

AVERAGE  ADJUSTERS. 

See  General  Average,  No.  6. 

BAIL  BOND. 

^ee  Action  of  Beetraint. 

BAILEE.  J 

See  Bailor  and  BttUee, 


CoUieion — Bailee  in  poeeeeeion — Liability  of 
Bailee — Bight  to  §ue, — ^In  an  motion  against  a 
wrongdoer  lor  the  loss  ol  goods  caused  by  his 
negligence,  a  bailee  in  possession  can  recover 
the  value  ol  the  goods  lost,  although  he  would 
have  had  a  good  delence  to  an  action  by  the 
bailor  lor  damagea  lor  the  lots  ol  the  goods 
bailed.  Claridge  v.  South  Staffordehire  Tram- 
way Company  (66  L.  T.  Rep.  655;  (1892)  1  Q.  B. 
422)  overruled.    (Ct  ol  App.)    The  Winkfield  ...  259 

See  CoUieion,  No.  L 

BALLAST. 
See  Charter-party,  Na  6. 

BANKRUPTCY  ACT. 

See  Mortgagor  and  Mortgagee,  No.  2 

BILL  OF  EXCHANGE. 

See  Maetere*  Wagee  and  Diehureemente,  No.  1. 

BILL  OF  LADING. 

See  Carriage  of  Ooode,  Nos.  2,  3,  4,  7,  14  to  17,  21, 
23,  24,  26,  27,  28,  21^-Sale  of  Cargo,  No.  5. 

BILLS  OF  LADING  ACT. 
See  Carriage  of  Ooodt,  Nos.  2,  3,  4. 

BILL  OF  SALE. 

See  Sale  of  Ship, 

BOARD  OF  TRADE  SURVEYOR. 
See  Limitation  of  Liability,  No.  2. 

BOTH  TO  BLAME. 

See  CoUieion,  Noe,  10,  20,  49. 

BRISTOL  WHARFAGE  ACT,  1807. 
See  Compulsory  Pilotage,  No.  1. 

CANCELLATION  DATE. 
See  Charter-party,  Nosi  4,  10. 

CARRIAGE  OF  GOODa 

1.  Advance  freight — Fire — Excepted  perHe. — ^By 
a  charter-party  the  charterers  agreed  to  load 
a  ship  with  a  lull  and  complete  cargo  lor  car- 
riage Irom  the  Tyne  to  San  Francisco.  Freight 
was  to  be  paid  at  a  certain  rate  per  ton  on  the 
quantity  to  be  delivered  to  the  oonsigneea;  and 
was  to  be  paid  two-thirds  in  cash  three  days 
alter  sailing,  ship  lost  or  not  lost,  the  balance 
on  unloading  and  right  delivery  ol  the  oarga 
Fire  was  a  peril  mutuallv  excepted.  Part  ol 
the  cargo  alter  being  loaded  was  destroyed  by 
fire  belore  the  ship  sailed.  The  charterers  sub- 
sequently loaded  mcMre  cargo  of  sufficient 
amount,  taking  th<>  amount  destroyed  into  Con-' 
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sideration,  to  fill  up  the  carrying  spaoe  of  the 
vessel.  Three  days  after  sailing  the  owners 
claimed  advance  freight  on  two-thirds  of  a  full 
cargo.  Held  (affirming  the  judgment  of  Lord 
Ruaeell,  CJ.)  that  the  owners  were  not  entitled 
to  advance  freight  on  the  part  of  the  cargo 
which  had  been  destroyed  by  fire.  (Ct.  of 
App.)     Weir  and  Co.  v.  Girvin  and  Co.  ....- 7 

2.  Bill*  of  Lading  Act — Marks  on  cargo. — Per 
Collins  and  Romer,  L.JJ.,  shipowners  are  not 
estopped  by  sect.  3  of  the  Bills  of  Lading  Act 
1855  from  showing  that  cargo  they  tender  to 
the  consignee  is  ideptical  with  the  cargo  shipped 
merely  becauM  certaia  marks  and  numbers  in 
the  margin  of  the  bill  of  lading  do  not  corre- 
spond with  the  marks  and  numbers  on  the 
cargo,  if  such  marks  and  munbers  do  not  effect 
or  denote  the  nature,  quality,  or  commercial 
value  of  the  goods.  (Ct.  of  App.  affirming 
Kennedy,  J.)  Partont  v.  New  Zealand  Shin- 
ping  Company  Limited  33,  170 

3.  Billt  of  Lading  A  et — Correct  delivery. — Per  A.  L. 
Smith,  M.R.,  a  clause  in  a  bill  of  lading  that 
the  ship  ie  not  to  be  responsible  for  correct 
delivery  unless  each  package  is  oorreotlv  maxked 
before  shipment  with  a  mark,  number,  .and 
address,  relieves  shipowners  from  liability 
where  certain  numbers  in  the  bill  of  lading 
do  not  correspond  with  the  numbers  put  on  the 
cargo  by  the  shippers.     (Ct.  of  App.)    Parsons 

v.  New  Zealand  Shipping  Company  170 

4.  BUls  of  Lading  Act — Marks. — Sect.  3  of  the 
Bills  of  Lading  Act  1855  does  not  make  the  bill 
of  lading  conclusive  as  to  the  statement  of 
marks  upon  the  goods  shipped  where  those  marks 
do  not  affect  or  denote  substance,  quality, 
or  commercial   value.     (Kennedy,    J./    Parsons 

v.  Nsw  Zealand  Shipping  Company  Limited  ...    33 

5.  Certificate  of  clearance — Foreign  law — Load- 
ing— ^Wheat  was  sold  for  shipment  at  Galveston, 
in  the  United  States,  by  a  specified  vapis^  for  . 
Havre,  **  clearance "  to  be  not  later  than  the 
31st  May.  A  certificate  of  clearance  was  ob- 
tained on  the  28th  May.  Part  only  of  the 
cargo  was  then  on  board,  the  rest  being  along- 
side  ready  to  be  loaded.  The  loading  was  nob 
completed  until  2nd  June,  when  toe  vessel 
sailed.  By  the  statute  of  the  United  States  the 
master  must  furnish  a  manifest  of  the  cargo 
*'  on  board,  whereupon  the  collector  shall  grant 
a  clearance."  It  was,  however,  customarv  to 
grant  a  clearance  before  the  completion  of  load- 
ing, and  such  a  clearance  was  valid  and  effec- 
tive for  ail  purposes,  and  entitled  the  vessel 
to  sail  immediately.  Held  (affirming  the  judg- 
ment of  Bigham,  J.),  that  the  vessel  had  ob- 
tained a  *' clearance"  within  the  meaning  of 
the  contract,  when  the  certificate  of  clearance 


was    granted.     (Ct.    of    App.)    Thalmann    and 
others  r.  Texas  Star  Flour  Mills  


87 


6.  Colliery  guarantee — Working  days — Demur- 
rage— Strike — ^Where  by  a  charter-partv  which 
incorporated  a  "colliery  guarantee"  the  char- 
terers  agreed  to  load  a  ship  with  coal  **  in 
twelve  clear  working  davs,  Sundays  and  holi- 
days excepted,"  it  was  held  (reversing  the  judg- 
ment of  the  court  below)  that,  in  toe  absence 
of  evidence  of  any  special  meaning  attaching 
to  the  words  *'  working  days,"  tney  meant 
days  on  which  the  collieries  usually  worked, 
not  days  on  which  they  actuallv  worked,  and 
that  the  shipowners  were  entitled  to  demurrage 
in  respect  of  a  delay  in  the  loading  caused 
by  &  strike  at  the  collieries.  (H.  of  L.!  Scu^n 
Steamship  Company  v.  Union  Steamsnip  Com- 
pany    114 

7.  Custom— Bill  of  lading. —Where  bills  of  lading 
provided  that  certain  currants  were  *'to  be 
delivered  from  the  ship's  deck  when  the  ship's 
responsibility  shall  oease  .  .  Simul- 
taneously with  the  ship  being  ready  to  unload 
the  said  goods  .  .  .  the  consignee  is  hereby 
bound  to  be  ready  to  receive  the  goods  from 
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the  ship's  side,  and  ip  default  thereof  the 
master  of  the  agent  of  the  ship  is  authorised" 
to  enter,  land,  and  warehouse  them  at  the  ex- 
pense of  the  consignee.  It  was  held^  that  a 
custom,  that  in  the  dischar^  of  dried  fruit 
cargoes  the  charges  for  trucking  from  the  shed 
and  piling  in  the  transit-shed  are  to  be  paid  for 
by  the  ship,  was  good,  ae  it  did  not  contradict 
the  bills  of  lading,  but  merely  annexed  an 
incident  to  them.  (Q.  B.  Div.)  Cardiff  Steam- 
ship Company  Limited  v.  Jameson  367 

8  Custom — Demurrage — Named  dock. — Where  by 
charter-party  it  was  agreed  that  a  steamer 
should  proceed  to  a  named  port,  and  there 
deliver  a  cargo  of  timber  '|  to  be  discharged 
with  customary  stesiinship  dispatch,  as  fast  a* 
the  steamer  can  deliver  .  .  .  according  to 
the  custom  of  the  port,"  with  an  exception  in 
respect  of  delay  caused  by  a  strike  or  look- 
out, and  the  ship,  ha.ving  arrived  at  the  port, 
and  being  ready  to  deliver  the  cargo,  was 
delayed  by  the  crowded  state  of  the  dock  to 
which  she  was  ordered,  and  there  wa«  evidence 
that  she  could  not  have  been  discharged  more 
quickly,  under  the  circumstances,  elsewhere  in 
tne  port,  and  that  the  consignees  had  used  all 
reasonable  means  to  procure  the  discharge,  it 
was  held  (affirming  the  judgment  of  the  court 
below)  that  they  had  performed  their  obligation 
under  the  charter-party,  and  were  not  liable 
for  demurrage,  as  uiey  were  only  bound  to  use 
all  reasonable  means  to  procure  the  discharge 
as  were  possible  in  the  circumstances.  (H. 
of  L.)    Hulihen  r.  Stewart  and  Co 285,  403 

9.  Custom — Lay  days — Commencement  of. — By  a 
oharter-party  a  ship  was  to  proceed  to  B.  or  so 
near  thereto  as  she  could  safely  get,  and 
there  load  as  customary,  always  afloat,  at  such 
wharf,  jetty,  or  anchorage  as  the  charterers* 
agent  might  direct,  a  certain  oargo.  Owing  to 
her  draught  the  ship  could  not  h^ve  loaded 
fully  at  the  berth  at  the  jetty,  but  according  to 
the  ouatom  of  the  port  she  would  be  moved 
when  partly  loaded  from  the  jetty  to  an 
anchorage  to  complete  loading.  Held,  that  the 
lay  daye  did  not  begin  to  run  until  the  ship 
was  at  the  jetty  or  anchorase  the  charterers' 
agent  directeid.  and  that  the  fact  that  she  could 
not  fully  load  there  made  no  difference  and 
did  Dot  prevent  the  charterers  requiring  her  to 
come  to  the  jetty  and  claiming  that  the  lay 
days  did  not  conunenoe  until  she  was  at  the 
jetty.  (Kennedy,  J.)  Aktieselskabet  Ingle- 
wood  V.  Millar*s  Karri  and  Jarrah  Forests 
Limited     411 

10.  Custom— Port  of  discharge — Demurrage, — A 
oharter-party,  by  which  a  steamer  was  to  load 
a  cargo  of  timber  and  therewith  to  proceed  to 
the  Surrey  Commercial  Docks,  London,  and 
deliver  the  same,  contained  a  clause  that  the 
cargo  was  "  to  be  brought  to  and  taken  from 
alongside  the  steamer  at  charterer's  risk  and 
expense,  any  custom  of  the  port  to  the  con- 
trary notwithstanding."  Held,  that  by  this  clause 
the  custom  of  the  port  of  London  as  to  the  di** 
charge  oi  timber  cargoes  was  excluded,  and 
therefore  it  was  the  duty  of  the  charterer  to  be 
ready  to  receive  the  cargo  at  the  ship's  rail. 
(Ct.  of  App.)  Brenda  Steamship  Company 
Limited  v.  Oreen  55 

11.  Custom — Reasonable  dispatch — Demurrage. — 
Where  a  charterer  undertakes  to  discharge  a 
ship  "with  all  reasonable  despatch  wm  cus- 
tomary," he  is  not  liable  for  delay  if  he  has 
reasonably  done  his  best  to  procure  the  appli- 
ances customarily  used  at  the  port  of  discharge 
and  used  them  with  proper  dispatch.  (Ct.  of 
App.  affirming  Bigham,  J.)  Lyle  Shipping 
Company  v.  Cardiff  Corporation  23,  188 

12.  Demurrage—Fire— Excepted  periU—Muiual 
exceptions. — A  charter-party  made  between  the 
owners  of  a  ship  and  the  charterers  provided 
that  a  certain  number  of  days  should  be  allowed 
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for  loading  and  unloading  the  cargo,  after 
which  demurrage  waa  to  be  paid  at  a  specified 
rate,  aud  it  also  contained  the  usual  exception 
clause,  with,  among  others,  the  exception  of 
fire.  Held,  on  the*  authority  of  Barrie  r. 
Peruvian  Corporation  (2  Com.  Cas.  50),  that  the 
exceptions  applied  for  the  benefit  of  the 
charterers  as  well  as  for  the  benefit  of 
the  shipowners,  and  that  the  charterera 
were  by  the  exception  of  fire  excused 
from  paying  demurrage  in  respect  of  a  neces- 
sary delay  occaaioned  by  a  fire  breaking  out 
in  the  cargo  while  the  cargo  was  being  dis- 
charged. (Bigham,  J^  Be  an  Arbitration  be- 
tween Newman  and  Dale  Steamthip  Company 
and  The  British  and  South  American  Steam- 
ship Company    351 

13.  Demurrage — Lay  dave — Commencement  of — 
Arrived  ship. — ^By  a  charter-party  it  was  pro- 
vided that  a  ship  should  proceed  to  Santander, 
excluding  San  Salvador  old  tip  ''  to  a  loading 
place  as  ordered  "  and  there  take  on  board  a 
cargo.  Held,  that  the  ship  could  not  be  taken 
as  an  arrived  ship  for  the  purpose  of  the  com- 
mencement of  the  lay  days  until  she  had  arrived 
a^  the  loading  place  as  ordered,  and  that 
arrival  at  Santander  was  not  su£Scient. 
(Kennedy,  J.)  Modetta,  Pineiro,  and  Co,  v. 
Dupre  and  Co 297 

14.  Excepted  perils — Heat — Owners'  negligence, — 
The  plaintilts  were  indorsees  of  bills  of  lading 
under  which  a  cargo  of  maize,  barley,  linseed, 
oats,  and  wheat  was  ahipped  on  the  defendants' 
steamship.  By  the  bills  of  lading  it  was  pro- 
vided in  clause  2  that  "  the  .  .  .  owners 
.  .  .  ahall  not  be  responsible  for  loss,  damage, 
or  injury  arising  from  sweating  ...  or 
consequences  ansing  therefrom  ...  or 
heat'  ;  and  in  clause  3  that  'Hhe  .  .  . 
owners  .  .  .  shall  not  be  responsible  for  any 
loss  or  injury  to  the  said  goods  occurring  from 
any  of  the  causes  above  mentioned,  or  from  any 
loss  or  injury  arising  from  the  perils  of  the 
seas  .  .  .  whether  any  of  the  perils,  causes, 
or  things  above  mentioned  .  .  be  occasioned 
by  any  act  or  omission,  negligence,  default 
.  .  .  of  stevedores  ...  or  other  persons 
in  the  service  of  the  shipowners  .  .  .'*  On 
the  margin  of  the  bille  of  lading  under  which 
the  maiae  was  shipped  was  stamped :  **  In  no 
case  is  the  steamship  to  be  held  liable  for  heat- 
ing or  any  other  damage  occurring  to  the 
within  mentioned  goods.''  Part  of  the  maize 
became  heated  on  the  voya^,  and  the  other 
cargo  was  damaged  through  improper  stowage. 
In  an  action  bv  the  plaintiffs  to  recover 
damages :  Held,  that  the  defendants  were  liable 
as  the  exemption  of  negligence  in  'clause  3  did 
not  refer  to  the  matters  in  clause  2,  and  that 
the  word  **heat"  referred  to  heat  arising  from 
some  eictraneous  cause.  Held,  further,  that  if 
the  owners  desired  to  relieve  themselves  from 
liability  for  the  negligence  of  their  own  ser- 
vapts  there  should  have  been  express  ^ords  to 
that  effect,  and  that  the  clause  in  the  margin 
did  not  apply  in  the  case  of  negligence.  (Adm. 
Div.)     The    Pearlmoor   540 

15.  Excepted  perils — Negligence  of  engineer — 
Perils  of  the  sea, — A  cargo  of  sugar  was  shipped 
under  a  bill  of  lading  which  contained  an  ex- 
ception of  **  any  loss  or  damage  resulting  from 
any  peril  of  the  seas,  rivers,  or  navigation  of 
whatever  nature  or  kind  soever  (whether  arising 
from  the  negligence,  default,  or  error  in  judg- 
ment of  the  pilot,  master,  mariner,  engineers, 
or  others  of  the  crew^  or  otherwise,  how- 
soever)." During  the  voyage  the  engineer,  in- 
tending to  fill  a  ballast  tank  with  sea  water 
to  be  used  for  the  boilers  in  discharging  the 
cskTgo,  opened  the  sea-cock,  and  he  then,  instead 
of  opening  the  valve  of  the  ballast  tank,  by  mis- 
take opened  the  valve  of  a  tank  in  which  part 
of  the  sugar  was  stored,  with  the  result  that 
the  sea  water  flowed  into  the  tank  where  the 
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sugar  was,  and  the  sugar  was  damaged.  Held, 
thai  the  damage  was  caused  by  a  peril  of  the 
seas  within  the  meaning  of  the  exception  in  the 
bill  of  lading,  and  that  the  shipowneia  were 
protected  by  the  exception  and  were  not  liable 
tor  the  damage.  (Walton,  J.)  Blackburn  and 
another  v.  Liverpool,  Brazil,  and  River  Plate 
Steam  Navigation  Company    953 

16.  Barter  Act — Management  of  ship — Damage  to 
cargo.— Gooda  were  shipped  under  a  bill  of 
lading,  which  by  incorporating  the  Haxter  Act 
exempted  the  shipowner  from  liability  for 
**  damage  or  loss  resulting  from  fault  or  errors 
in  navigation,  or  in  the  management  c^  the 
ship."  Owing  to  one  of  the  crew  negligently 
making  a  hole  in  a  drainage  pipe  leading  from 
the  forecastle  through  the  No.  1  hold  to  the 
bilge,  in  order  to  clear  the  forecastle  of  water 
which  had  been  taken  on  board  during  heavy 
weather,  and  with  which  the  foreoaiftle  was 
flooded,  water  found  its  way  to  the  cargo  in 
the  No.  1  hold,  whereby  that  cargo  was 
damaged.  Held  (reversing  the  decision  of  the 
Ck)unty  Oourt  judge)  that  the  act  which  caused 
the  damage  was  done  in  the  management  of 
the  ship,  and  that  therefore  the  shipowner 
waa  exempt  from  liability.  (Adm.  Div.)  The 
Rodney   30 

17.  Barter  Act  —  Refrigerating  apparatus  — 
'*  Management  of  vessel.** — ^By  sect  3  of  the 
H&rter  Act  (U.S. A.)  1893,  which  was  incor- 
porated in  certain  bills  of  lading  under  which 
butter  was  shipped  at  New  York  for  carriage 
to  London,  if  the  owner  of  any  vessel  trans- 
porting merchandise  shall  eocercise  due  diligence 
to  make  the  vessel  seaworthv  and  properly 
manned  and  equipped,  then  the  owner  is  not 
to  be  held  responsible  for  damage  or  loss  "  re- 
sulting from  faults  or  errors  in  navigation,  or 
in  the  management  of  the  said  vessel"  Owing 
to  the  negligence  of  the  persons  in  chaige  of 
the  refrigerating  apparatus  with  which  the  ship 
waa  fitted,  the  butter  was  damaged.  Held, 
that  the  phrase  "  faults  or  errors  in  .  .  . 
the  management  of  the  said  vessel "  meant  in 
the  management  of  the  said  vessel  qud  vessel ; 
that  the  refrigerating  apparatus  not  haviiur 
been  introduced  into  the  vessel  for  the  special 
purpose  of  the  butter,  but  for  the  purpose  of 
cooling  the  vessel  ana  to  be  used  for  its  pro- 
visions available  for  consumption  during  the 
voyage,  mana^ment  of  the  refrigerating  ap- 
paratus was,  in  the  particular  circumstances, 
management  of  the  vessel;  and  that,  the 
damage  to  the  butter  having  resulted  from  the 
negligenoe  pf  the  crew  in  working  this  part  of 
the  vessel,  the  shipowners  were  relieved  from 
liability  in  respect  of  such  damage  by  virtue  of 
sect.  3  of  the  Harter  Act.  (Ct.  of  App.  affirm- 
ing Kennedy,  J.)  Rowson  v.  Atlantic  Transport 
Company    347,  458 

18.  Lien — Detention  of  ship. — A  shipowner  who 
has  a  liei^  on  the  cargo  for  freight  or  demur- 
rage, when  he  has  the  opportunity  of  unload- 
ing the  cargo,  cannot  keep  the  carp^o  on  the 
ship  and  then  claim  for  the  detention  of  the 
ship.     (Kennedy,  J.)   Modesta,  Pineiro,  and  Co, 

V.  Dupre  and  Co 297 

19.  Lien — Sub-freights. — ^A  lien  on  sub-freights 
given  in  a  time  charter-party  to  a  shipowner 
as  security  for  the  pavment  to  him  of  toe  hire 
of  the  vessel,  gives  the  shipowner  a  right  to 
stop  sub-freights  only  before  such  sub-freights 
have  been  paid  to  the  time  charterer  or  his 
agent ;  but  when  once  sub-freight  has  been  paid 
as  freight  to  the  charterer  or  his  agent,  the 
shipowner's  lien  or  right  to  stop  the  freight  is 
gone,  and  he  cannot  follow  such  freight  after 
It  has  been  paid.  (Ct.  of  App.)  Tagart, 
Beaton,  and  Co.  v.  James  Fisher  and  Sons, 
West  Hartlepool  Steam  Navigation  Company 
Limited,  third  parties 381 

20.  Loss  of  market— Measure  of  damages— Car- 
riage by  sea. — There  is  no  absolute  rule  of  law 
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that  damages  for  loss  of  market  cannot  be 
reoovered  lor  delay  in  the  carriage  of  goods 
by  sea.  Whenever  the  otrcumstanoes  admit 
of  calculations  a»  to  the  time  of  arrival  and 
the  probable  fluctuations  of  the  market  being 
made  with  the  same  degree  ol  reasonable  cer- 
tainty in  the  case  of  carriage  by  sea  as  in  the 
case  of  carriage  by  land,  the  damages  for  delay 
aie  to  be  calculated  upon  the  same  principles 
in  both  cases.  (Ct.  of  App.)  Dunn  and  others 
V.  Bueknall  Brothers  and  others  336 

21.  **  Merehojit's  risk  " — Remoteness  of  damage — 
Over-carriage  of  cargo, — A  bill  of  lading  con- 
tained the  following  clause :  *'  If  in  the  opinion 
of  the  master  discharge  cannot  be  effected  with- 
out undue  detention,  the  steamer  ahall  have 
liberty  to  over-carry  the  cargo  to  London  at 
merchant's  risk,  and  deliver  there  to  oonaignees 
or  their  'assigns."  The  ship  was  delayed  at  a 
port  of  call  in  the  courae  oi  her  voyage  bv  the 
negligence  of  the  shipowner's  agents,  with  the 
result  that,  on  her  arrival  at  the  port  where  the 
goods  were  to  be  discharged,  the  master  found 
that  the  discharge  could  not  be  effected  without 
undue  detention,  and  he  therefore  over-carried 
the  goods  to  London.  In  an  action  by  the  con- 
signee to  recover  damages  for  the  over-oarriage 
of  the  goods:  Held,  affirming  the  decision  of 
Kennedy,  J.  (88  L.  T.  Rep.  b63;  9  Asp.  Mar. 
Law  Cas.  419),  that  the  damage  was  not  00  re- 
mote from  the  negligence  of  the  shipowner's 
agents  as  to  disentitle  the  consignee  from  suc- 
ceeding in  the  action.  (Ct.  of  App.)  Searle  v. 
Lund    419,  657 

22.  Mersey  Docks  Act — Discharge  of  cargo — 
Porterage. — Expenses  incurred  at  Liverpool  in 
the  discharge  of  dried  fruit  cargoes  for  truck- 
ing from  the  shed  and  piling  in  the  transit  shed 
are  not  included  in  the  all-round  charge  made 
by  the  master  porters  under  the  Mersey  Docks 
Acts  and  the  bye-laws  of  the  Mersey  Docks  and  - 
Harbour  Board.  (Q.  B.  Div.)  Cardiff  Steamship 
Company  v.  Jameson  367  ' 

23.  Principal  and  agent — Bill  of  lading — Right  to         \ 
sue. — The  owners   of  the  W.  chartered  her  to 

G.  under  a  charter-i>arty,  which  provided  that  i 
the  master  should  sign  bills  of  lading  as  pre-  j 
sented,  and  that  the  charterers'  liability  should  | 
cease  on  shipment  of  the  cargo,  and  gave  the  < 
shipowners  a  lien  for  freight,  dead  freight,  and 
demurrage.  G.  rechartered  the  vessel  to  M.  L. 
under  a  charter-party  which  contained  pro- 
visiona  similar  to  the  original  charter-party. 
M.  L.,  who  had  no  notice  of  the  original 
charter-party,  shipped  a  cargo  in  ptirsuanoe 
of  the  second  charter-party,  and  bills  of  lading 
were  signed  by  the  master  as  presented  by  whicn 
the  cargo  was  to  be  delivered  to  the  order  or 
assignsof  the  shippers  on  payment  of  freight  with- 
out recourse  to  shippers  as  per  the  second  charter- 
party.  Held,  tnat  the  bills  of  lading  were 
signed  by  the  master  as  agent  of  the  ship- 
owners, and  that  in  the  circumstances  the  ship- 
owners were  entitled  to  sue  the  indorsees  of  the 
bills-  of  lading  for  the  freight  due  thereon  and 
demurrage.  (Adm.  Div.)  Wastwater  Steamship 
Company  Limited  v.  T.  B.  Neale  and  Co*. 282 

24.  Restraint  of  princes — Enemy^Knowledge  of 
shipper. — The  carriage  by  a  shipowner  of  goods 
destined  for  an  alien  enem^,  without  the  know- 
ledge and  consent  of  the  shipper  of  other  gooda 
on  the  same  vessel,  is  a  breach  of  duty  by  the 
shipowner  towards  the  shipper  of  the  other 
goods,  and  he  is  liable  for  delay  in  the  delivery 
of  those  other  goods  occasioned  by  the  seixure 
and  detention  of  the  ship  by  reason  of  the  fact 
that  the  enemy's  goods  were  on  board,  and  he  is 
not  excused  by  an  exception  in  the  bill  of  lading 
of  loss  or   damage  occasioned   by  restraint   ol 

Srinces.       (Ct.  of  App.)      Dunn  and  others  v. 
'ucknall  Brothers  and  others S36 

15.  Seaworthiness  —  Coal  —  Commencement  of 
uoyo^e.— Where  a  oharter-party  for  a  voyage 
from  the  United  Kingdom  to  the  River  Plate 
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and  back  provided  that  the  charterers  should 
provide  and  pay  for  all  the  coal,  and  the  oap- 
tain  waa  to  be  under  the  orders  and  direction 
of  the  charterers  as  regards  Smployment,  agency, 
and  other  arrangements,  it  was  held,  a£GLrming 
the  decision  of  Kennedy,  J.,  that  tbexe  was 
nothing  in  the  charter-party  to  relieve  the  ship- 
owners from  their  duty  of  seeing  that  tibe 
steamer  was  seaworthy  as  regards  ner  supply 
of  coals  on  board  at  the  time  of  leaving  the 
River  Plate  on  her  return  voyage.  (Ct.  ol 
App.)  Mad  per  and  Co.  Limited  v.  Tate 
Steamers  Limited 362 

26.  Seaworthiness — Damage  to  cargo — Perils  of 
the  sea — Fitness  of  ship. — ^Bills  ol  lading  pro- 
vided that  certain  sneepskina  should  be  deliveied 
in  good  order  and  condition  with  seiveral  exoep> 
tions,  amongst  which  were  loss  or  damage  re- 
sulting from  the  consequence  of  any  injury  to 
or  defect  in  hull,  tackle,  or  machinery,  or 
their  appurtenances,  however  such  defect  or 
injury  might  be  caused,  and  notwithstanding 
that  the  same  might  have  existed  at  or  at  any 
time  before  loading  or  sailing  of  the  vesaei, 
and  whether  the  loss  or  injury  arising  there- 
from was  occasioned  by  the  negligence  of  the 
owners,  ma^9ter,  officers,  or  crew,  and  whether 

-  before  or  after  or  during  the  voyage,  or  for 
whose  acts  the  shipowner  would  otherwise  be 
liable,  or  by  unseaworthiness  of  the  ship  at  the 
beginning  or  at  any  period  of  the  voyage,  pro- 
vided all  reasonable  means  had  been  taken  to 
provide  against  such  unseaworthiness.  Some  of 
the  sheepskins  were  damaged  by  fresh  water 
which  escaped  from  a  pipe  which  was  broken 
when  they  were  put  on  board.  It  was  admitted 
that  the  vessel  was  not  fit  to  receive  cargo  at 
the  time  when  it  was  loaded,  and  that  reason- 
able means  had  not  been  taken  to  provide 
against  such  unfitness.  Hedd,  that  "  unsea- 
worthiness "  in  this  bill  of  lading  included  un- 
fitness to  receive  the  car^o,  and  was  not  limited 
to  the  unfitness  of  the  ship  to  meet  the  perils  of 
the  sea;  and,  the  shipowners  not  having  taken 
all  reasonable  means  to  provide  against  suoh 
unseaworthiness,  they  were  liable  for  the 
damage.  (Ct.  of  App.  reversing  Wills,  J.) 
Rathbone  Brothers  and  Co.  v.  Maelver,  Sons, 
and  Co 467 

27.  Seaworthiness—Fitness  to  carry  eargo-^Perils 
of  the  sea. — Primd  facie,  the  warranty  of  sea- 
worthiness in  a  bill  of  lading  includes  fitness 
of  the  ship  to  carry  the  cargo  as  well  as  fitness 
to  encounter  the  dangers  of  navigation.  (Ct.  of 
App.)  Rathbone,  Brothers,  and  Co.  v.  Maelver, 
Sons,  and  Co 467 

28.  Seaworthiness— Meat  cargo. — ^Frocen  meat  was 
shipped  on  a  steamer  under  a  bill  of  lading, 
whicn  contained  two  clauses  relating  to  excep- 
tions. The  first  clause,  printed  in  Roman  type^ 
provided :  "  Neither  the  ship  nor  her  ownem 
shall  be.  accountable  for  the  condition  o|  goods 
shipped  under  this  bill  of  lading,  nor  for  any 
loss  or  damage  thereto  whether  arising  from 
failure  or  breakdown  of  machinery,  insulation 
or  other  appliances,  refrigerating  or  otherwise, 
or  from  any  cause  whatsoever,  whether  existing 
at  the  commencement  of  the  voyage  or  at  the 
time  of  shipment  of  the  goods  or  not.*'  The 
second  clause,  printed  in  small  italics,  pro- 
vided: "The  act  of  God  .  .  .  and  loss  or 
damag^e  resulting  therefrom  or  from  any  of  the 
following  causes  or  perils  are  excepted — ^vis. 
...  or  from  any  accidents  to  or  defects, 
latent  or  otherwise,  in  hull  .  .  .  or  other- 
wise (whether  or  not  etxisting  at  the  time  ol 
the  goods  being  loaded  or  the  commencement 
of  the  voyage)  .  .  .if  reasonable  means 
have  been  tal^n  to  provide  against  such  defects 
an.d  unseaworthiness.*'  The  vessel,  being 
tainted  with  carbolic  acid,  was  not  in  a  fit  con- 
dition to  carry  the  meat  when  it  was  shipped, 
and  the  meat  was  thereby  damaged  during  the 
voyage.    If  reasonable  care  had  been  taken  to 
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cleanse  the  afaip  before  the  meat  was  shipped 
the  damage  would  not  have  ooouned.  Eteld 
(reversing  the  judgment  ol  Walton,  J.),  that, 
reading  the  two  clauses  together,  the  ship, 
owner  was  not  exempted  from  liability  for 
damage  caused  by  the  unfit  condition  A  the 
voMel.  ((X  of  App.)  Borthwiek  v.  Eldertlie 
Steamshtp  Company   613 

29.  Short    delivery— Bvlk    cargo— Bill    of    lading 

gtian<«tv.— Bills  of  lading  for  undivided  por- 
ioos  of  a  bulk  cargo  oi  grain  oontained  the 
tuuowing  clause  and  note  in  margin:  "If  the 
parcel  herein  signed  for  constitutes  part  of  a 
larger  bulk  shipped  without  separation  into 
parcels,  as  per  bills  of  lading^  each  bill  of  lading 
shall  bear  its  due  prof>ortion  of  shortage  or 
damage  and  (or)  sweepings,  if  any:"  **Part 
of  a  parcel,  shipped  without  separation.  Each 
bill  of  lading  to  bear  its  proportion  of  shortage 
and  damage,  if  any/'  By  an  error  in  appor- 
tioning damaged  grain  one  consignee  received 
a  full  consignment  of  sound  grain.  One  of  the 
other  consignees,  refusing  to  accept  more  than 
his  proportionate  share  of  damaged  grain,  re- 
ceived a  oonaiji^ment  which  was  108  quarters 
short.  Held,  in  an  action  for  short  delivery, 
that  the  error  was  caused  by  the  oonsigneea' 
agents,  and  that  the  clause  in  the  bills  of  lading 
oast  no  duty  on  the  shipowner  to  app<^ion 
the  good  and  unsound  grain.  (Bigham,  J.) 
Orange  and  Co,  v.  Taylor 559 

30.  Stevedores  —  Negligence — Excepted  periU. — 
Where  goods  were  shipped  under  a  charter- 
party,  a  clause  of  which  protected  the  ship- 
owners from  liability  for  "the  act  of  God 
.  .  .  and  all  other  accidents  excepted,  eveo 
though  caused  by  negligence,  fault,  or  error  of 
judgn^nt  on  the  part  of  the  pilot,  captain, 
sailors,  or  other  servants  of  the  owners  in  the 
management  or  navigation  of  the  vessel,  or 
otherwise,"  it  was  held  (affirming  the  judgment 
of  Phillimore,  J.),  that  the  shipowners  were, 
not  liable  for  damage  done  to  the  goods  due 
to  the  negligence  of  the  stevedores  by  the  im- 
proper use  of  hooks  and  slings  in  the  disohai^ 
of  the  cargo,  as  such  loss  was  an  "accident" 
within  the  meaning  of  the  clause.  (Ct  of  App.) 
The  Torbryan  .368,  460 

31.  Strike — Loading — Stoppage, — ^By  a  charter- 
party  it  was  agreed  that  a  ship  of  the  appel- 
lants should  load  a  cargo  of  coal  for  the  char- 
terers "to  be  loaded  in  140  running  hours, 
commencing  when  written  notice  is  given  ol 
steamer  being  completely  discharged  ol  inward 
cai:go  and  ballast  in  all  her  holds,  and  ready 
to   load."       The    charter-party    also   provided 

^hat  in  the  event  of  a  stoppage  caused  by  a 
strike  "  continuing  for  a  period  of  six  running 
days  from  the  time  of  the  vessel  being*  ready 
to  load,  this  charter  shall  become  null  and  void, 
providod,  however,  that  no  cargo  shall  have 
been  shipped  on  board  the  steamer  previous  to 
such  stoppage."  Due  notice  was  given  that 
the  ship  was  read;r  to  load,  and,  after  the 
•xpiratwn  of  the  time  allowed  for  loading,  a 
ifeappage  caused  by  a  strike  commenced,  and 
continued  for  six  days.  No  cargo  had  been 
shipped,  and  the  charterers  gave  notice  that 
the  charter-party  was  oonceUed.  Held,  that 
the  charter-party  Contemplated  a  stoppage  in 
•xistetaoe  at  the  beginning  of  the  loading  time, 
and  that  the  charterers  were  not  entitled  to 
oancel  the  charter  on  the  ooourrenoe  of  a  stop- 
page at  a  later  period.  Judgment  of  the  Court  of 
Appeal  reversed.  (H.  of  L.)  Steel,  Young, 
and  Co.  v.  Orand  Canary  Coaling  Com- 
jony   326,  684j 

32.  Strike-r-Port  of  loading— Demurrage— Selec-  i 
tion  of  eoUiery.—Bj  a  charter-party  it  waa  pro-  I 
Tided  that  the  ship  should  proceed  to  Cardiff  j 
and  there  load  "a  carp^o  of  steam  coal  as  ordered  | 
by  chart«rers,"  which  the  charterers  bound 
themaelvea  to  ship  "except  in  the  event  ol 
strike  of  shippers^  pitmen,*^   the  vesael  to  be  ' 
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loaded  as  customary,  "  but  subject  in  all  lespeota 
to  the  colliery  guarantee  in  [  1  ooUiery 
working  days  as  may  be  arranged."  The  char- 
terers bought  a  cargo  of  steam  coal  from  a 
colliery ;  subsequently  a  strike  took  place  which 
extended  to  86  per  cent  of  the  oolUeries  in 
South  Wales  including  the  said  colliery.  While 
the  strike  still  continued  the  charterers  obtained 
from  the  said  colliery,  and  sent  to  the  ship- 
owDsrs  the  usual  guarantee  by  which  the 
colliery  proprietors  undertook  to  load  the  ship 
in  twenty  days  after  she  should  be  ready  to 
receive  cargo,  subject  to  the  usual  exception  as 
to  strikes.  The  shipowners  objected  to  this 
guarantee  because  thie  colliery  was  on  strike^ 
and  required  the  ship  to  be  loaded  from  a 
colliery  which  was  working.  The  ship  than 
went  to  Cardiff  and,  owing  to  the  continuance 
of  the  strike,  was  delayed  for  three  montha 
The  shipownem  claimed  damages  for  the  delay 
from  the  charterers.  Held  (affirming  the  judg- 
ment of  Bigham,  J.),  that  the  charterers  were 
entitled  to  select  the  colliery  which  they  did  in 
fact  select,  although  it  was  on  strike,  and  that 
they  were  not  liable  for  the  delay  of  the  ship. 
(Ct  ol  App.)  Dobell  and  Co,  v.  Green  and 
Co 63 

33.  Working  houre — Time  of  loading — Demur, 
rage, — The  appellant  shipowners  agreed  bv 
charter-party  to  provide  tne  respondents  witn 
ships  for  the  carriage  of  60,000  tons  of  iron 
ore  during  a  period  of  twelve  months.  Tho 
charter-party  contained  a  clause  as  follows: 
"Charterers  or  their  agents  to  be  allowed 
360  tons  per  working  day  of  twenty-four  hours, 
weather  permitting  (Sundays  and  holidays  ex- 
cepted), for  loading  and  discharging  ...  to 
count  from  6  a.m.  oi  the  day  following  the 
day  when  steamer  is  reported,  unless  she  be 
reported  before  noon.  .  .  .  Steamer  to 
work  at  night  if  required,  also  on  Sundays 
and  holidays,  such  time  not  to  count  as  lay  days 
unless  used."    Held  (affirming  the  judgment  ol 

..the  court  below),  that  the  charterers  were 
entitled  to  twenty-four  working  hours  in  which 
to  load  or  discharge  each  360  tons,  and  such 
hours  need  not  be  continuous.  (H.  of  L.) 
Forest  Steamship  Company  v.  Iberian  Iron  Ore 
Company    1 

See  Marine  Insurance,  No.   1 — Practice,  Na   IL 

CARRIAGE  OF  PASSENGERS. 

1.  Free  pass — Conditions — Negligence — Loss  of 
life  and  luggage,— A  husband  and  wife  were 
travelling  on  the  defendants*  steamship  with 
a  free  pass.  The  steamship  was  wrecked  by 
the  negligence  of  her  master  and  crew,  and  the 
husband  was  drowned,  and  both  his  and  his 
wife's  luggage  was  lost.  Upon  the  free  pass 
was  printed  a  condition  exonerating  the  defen- 
dants from  "  any  injury,  delay,  loss,  or  damage, 
however  caused.  The  defendants,  who  were  a 
railway  company,  obtained  a  decree  of  limita- 
tion of  liability,  and  paid  the  limit  of  their 
liability  into  court  The  wife  and  children 
brought  a  claim  under  Lord  Campbell's  Act  for 
the  loss  of  their  husband  and  father,  llie  regis- 
trar dismissed  the  claims,  holding  that  the  con- 
dition' upon  the  free  pass  precluded  recovery. 
On  appeal  to  the  court:  Held  (affirming  the 
registrar),  that  the  condition  covered  negligenoey 
and  was  applicable  both  to  sea  and  land  transit 
Held,  further,  that  a  claim  by  the  wife  for  the 
loss  of  her  property,  and,  as  his  personal  repre^ 
s^ntative,  for  the  loss  of  her  husband's  pro* 
perty,  was  likewise  barred  by  the  condition; 
and  that,  in  the  circumstances,  no  statute  pre- 

'  vented  toe  defendant  railway  company  reuev- 
ing  themselves  from  liability  for  negligence. 
(Adm.  Div.)    The  Stella    66 

2.  Free  pass— Conditions — Negligenee — Lou  of 
Life  and  luggage.— Qoc/L  14  of  the  Reffulatioo 
of  Railwaj[8  Act  1868,  which  provides  that  any 
conditions  in  through  booking  contracts  exempt- 
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ing  a  railway  oompany  from  liability  for  loss 
or  daoiage  shall  not  have  effect  unlesa  they 
are  published  in  a  conspicuous  manner  in  the 
company's  office,  has  no  application  to  a  caae 
where  a  passenger  is  travelling  with  a  free 
pass.    (Adm.  Div.)    The  Stella  66 

3.  Luggage — Oondition$      on      ticket — Seaworthi- 
neu. — A  steamship  company  received  passengers 
on  board  a  vessel  at  an  intermediate  port  on 
her   homeward   voyage.    The   ticket   issued    by 
the  company   contained  a  condition  exempting 
them  from  liability  for  damage  to  passengers' 
luggage   although    the    damage    be   caused  by 
negligence  or  default  of  the  company's  servants, 
or  by  unseaworthiness  or  unfitness  of  the  ship, 
provided   that   reasonable    diligence    had    been 
used   by   the   company   to  render   the  ship   at 
starting  seaworthy  and  fit  for  the  vovage.    In 
consequence  of  the  crowded  state  of  the  vessel, 
the  only  available  place  for  stowing  the  pas- 
senger*'   luggage    was    a    lavatory,    and    their 
luggage  was  accordingly  put  in  there  and  the 
lavatory   looked.    Thia  lavatory  was  separated 
from  an  adjoining  lavatory  by  a  bulkhead  which 
did   not   quite    come   down    to   the   floor.       A 
water-closet  in  the  adjoining  lavatory  became 
stopi)ed    up    and    overaowed.       The    overflow, 
running  underneath  the  bulkhead  into  the  lava- 
tory    in    which    the    passengers'    luggage    was 
stowed,   damaged   the   luggage.    In   an   action 
by  the  passengers  against  the  company  claim- 
ing damages  for  injurv  to   the  luggage.   Big- 
ham,   J.    at  the   trial  found    that  the  damage 
was  not  caused  by  negligence  of  the  company's 
servants,    but    by   unseaworthiness  or   unfitness 
of  the  ehipt  and  that  reasonable  diligence  had 
not  been  used  by  the  company  to  render  the 
ship    at  starting    seaworthy    and    fit    for    the 
voyage,  and  he  gave  judgment  for  the  plain- 
tifiis.    On  appeal :  Held  (affirming  Bigham,  J.), 
that  the  ship  was  not  provided  with  a  fit  and 
proper  place   for   the   plaintiffs'    luggage,   and 
that  the   plaintiffs  were  entitled  to  judgment. 
(Ctb    of  App.)    Upper  ton  and  Wife   v.    Union 
Caeile  Mail  Steamehip  Company  Limited 476 

CAVEAT  WARRANT. 
See  Praetice,  No.  12. 

CHARTER-PARTY. 

1.  Advance  freight — Estoppel — Payment  of  hire — 
Waiver, — By  a  charter-party  a  ship  was  let  for 
nine  months,  the  charterers  to  pav  for  the  hire 
of  the  ship  at  an  agreed  rate,  fortnightly  in 
advance,  and  in  default  of  such  payment  the 
owners  to  have  the  faculty  of  withdrawing  the 
ship  from  the  service  of  the  charterers.  After 
the  charterers  had  had  the  use  of  the  ship  for 
two  months  they  made  default  in  making  the 
fortnightly  payment  due  on  the  21st  June. 
The  ship  was  then  on  a  voyage  to  S.,  where 
she  arrived  on  the  25th,  and  while  there  the 
captain  telegraphed  to  H.  to  order  the  cargo  to 
be  ready.  After  lying  two  days  at  S.  the 
ehip  started  on  the  27th  for  H.  On  the  28th 
the  owners  gave  notice  to  the  charterers  of  their 
withdrawal  of  the  ship  by  reason  of  the  ohar- 
terers'  default  in  the  pav  men  t  due  on  the  2l8t. 
Held,  reversing  the  magment  of  the  King's 
Bench  Division  (84  L.  T.  Rep.  653 ;  9  Asp.  Mar. 
Law  Cas.  186),  that  upon  these  facts  there  was 
no  evidence  oi  any  waiver  by  the  shipownera 
of  their  right  to  withdraw  the  vessel,  nor  of  any 
conduct  on  their  part  estopping  them  from  iur 
sisting  on  their  right.  (Ct.  of  App.)  Re  an 
Arbitration  between  Tyrer  and  Co,  and  Heseler 
and  Co 186,  202 

2.  Cargo — Breaeh  of  charter-party. — ^Whexe  by  a 
charter-party  made  between  the  appellante  and 
the  respondents  it  was  agreed  that  the  vespon- 
denta  should  "load  a  full  and  complete  cargo 
of  wet  woodpulp"  on  board  the  appellants' 
•hip,  at  an  agveed  rate  ol  freight,  the  cargo  to 
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be  loaded  in  mid-winter  at  a  port  where  severe 
frosts  were  probable,  and  it  was  delivered 
frosen  hard,  m  consequence  of  which  the  ship 
was  only  able  to  load  a  much  smaller  quantity 
that  if  it  had  been  unfroeen  and  compressible,  it 
was  held  (affirming  the  judgment  of  the  court 
below),  that  the  charterers  had  not,  under  the 
circumstances,  broken  their  contract  to  load  a 
full  and  complete  cargo.  (H.  of  L.)  leit 
Steamehip  Company  v.  Bahr,  Behrend,  and 
Rou     109 

3.  Cargo— Capacity  of  ehip.— By  a  charter-party 
the  charterers  were  to  load  "  a  cargo  of  ore, 
say  about  28C0  tons."  The  carrying  capacity 
of  the  ship  was  2880  tons,  and  the  charterers 
actually  loaded  2840  tons,  or  forty  tons  more 
than  the  stipulated  quantity  of  2800  tons.  Held, 
that  the  charterers  were  not  bound  to  load 
3  per  cent,  more  than  the  2800  tons  provided 
the  ship  could  carrv  so  much,  and  that  in 
loading  2840  tons  they  had  performed  their 
obligation  under  the  charter-party  to  load  "  a 
cargo,  say  about  2800  tons.'^  (Q.  B.  Div.) 
Miller  v.  Bomer  and  Co 31 

4.  **  Colliery      turn  '^-^-Cancelling     date — Demur- 
rage.— A  sailing  ship  was  chartered  to  load  at 
N.   a  "cargo  of  coals  as  ordered  by  the  char- 
terers,"  and  they    afterwards  directed  that  it 
should  be  loaded   with  coal  from  W.  colliery. 
No  time  for  loading  was  fixed.    At  the  port  of 
N.  it  was>  neoessarv  to  obtain  a  loading  order 
from   the  colliery  before  a  loading   berth  was 
allotted.    The  W.  Colliery  had  a  small  output, 
and    the   coal    was    in    great   demand.    These 
facts  were  known  to  the  parties  at  the  time  of 
the  contract.    In  consequence  of  the  number  of 
ships  loading  from  W.  C)ollierv  the  ship  did  not 
obtain  a  loading  berth  for  a  long  time,  and,  in 
addition  to  being  delayed  at  N.,  lost  a  charter- 
party  elsewhere,  as  she  did  not   arrive  before 
the    cancelling  date.    The   owners  brought  an 
action   to   recover   damages    for   the   loss   thus 
occasioned  to  them,    ^e^d,  that  the  charterers 
were  not  bound  to  have  a  cargo  of  coal  ready 
for  loading  immediately  on  the  arrival  oi  the 
ship;  that  the  vessel  obtained  a  loading  order 
in  due  course  in  her  colliery  turn  and  there  was 
no    delay    on    the     part     of    the    charterers, 
%nd  therefore  the  cargo  was  provided  within  a 
reasonable  time;  that  the  option  to  select  the 
particular  coal  was  an  option  for  the  benefit  of 
the  charterers,  who  were  not  bound,  in  exer- 
cising it,  to  consider  the  benefit  or  otnerwise  ol 
the  shipowners ;  and  therefore,  all  parties  being 
acquainted  with  the  practice  at  the  port  and  the 
chartereia  having  acted  reasonably,  they  were 
not  liable  for  the  delay.    (Ct.  of  App.)    Joneg 
Limited  v.  Green  and  Co 600 

6.  Demise — Ballast — Obligation  of  shipowner — 
Where  by  a  charter-party  which  did  not  amount 
to  a  demise  or  parting  with  the  possession  of 
the  ship  by  the  owners,  a  ship  was,  ii^  con- 
sideration of  a  certain  sum  per  month,  placed  at 
the  disposal  of  the  charterers  to  be  employed  in 
the  conveyance  of  lawful  merchandise  and  (or) 
passengers  between  certain  ports,  and  it  was 
stated  that  she  was  let  for  the  sole  use  and 
benefit  of  the  charterers  from  a  specified  date 
on  which  she  was  to  be  placed  "  with  clear 
holds"  at  the  disposal  of  the  charterers,  they 
having  the  *' whole  reach  or  burthen"  of  the 
vessel,  proper  and  sufficient  room  being  re- 
servea  to  the  owners  for  the  officers,  crew, 
tackle,  furniture,  stores,  and  provisions!,  it  wks 
held,  in  an  action  to  oetermine  at  wiiose  cost 
ballast  was  to  be  supplied,  that  the  terms  ol  the 
charter-party  did  not  rebut  the  ordinary  mi- 
plication  by  which  the  obliga;tion  of  supplying 
such  ballast  as  may -be  necessary  for  tne  safe 
navigation  of  the  ship  rests  with  the  owner. 
(H.  of  L.)  Weir  and  Co.  v.  Union  Steamship 
Oompany     13,  111 

6.  Demurrage — Consignee — Diseharq*. — A      vessel 
was  chartered  to  proceed  to  the  S.  dook,  Mary- 
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poort.  and  there  unload  her  cargo.  Owing  to 
the  fact  that  the  oonsignee,  who  had  bought 
the  cargo  from  the  charterers,  had  other  vessels 
discharging  in  the  dook  at  the  tinoe  of  her 
arrival,  she  was  unable  to  get  a  berth  and  un- 
load within  the  time  agreed  bj  the  charter- 
party.  Held,  that  the  charterers  wiere  not  re- 
sponsible for  the  delay.  (Adm.  Div.)  The 
DeerhoMTid    189 

7.  Demurrage — Lay  day* — Commeneemeni  of, — If 
a  ehip  is  prevented  from  going  to  the  unload- 
ihg  place  which  the  charterer  htm  a  right  to 
name  by  obstacles  caused  by  the  charterer  or 
in  oonsequenoe  of  the  engagements  of  the  char- 
terer, the  lay  days  commence  to  count  sa  soon 
as  the  ship  is  ready  to  load  and  would  but  for 
fluofa  obstacles  or  engagements  begin  to  load  at 
such  place.  (Kennedy,  J.)  AkHeteUkabet 
InglewooA  v.  Millar**  Karri  and  Jarrah  Foreiia 
Limited     411 

8.  Discharge  of  cargo — Option  to  lighter — Demwr^ 
rage. — Where  goods  were  shipped  under  a  bill 
of  lading  which  jirovided:  '*The  goods  to  be 
taken  from  the  ship  by  the  consignees  (at  their 
expense)  immediately  a/ter  arrival,  ana  as  faat 
as  steamer  can-  deliver  or  the  same  will  be  tran- 
shipned  into  lighters,  or  landed,  or  warehouaed 
at  the  expense  and  risk  of  the  proprietors  of 
such  goods,*'  and  on  arrival  of  the  vessel  the 
consignees  were  dilatory  in  taking  delivery,  and 
the  master  did  not  exercise  his  option  of  land« 
ing  or  lightering  the  goods.  In  an  action  by 
the  charterers  af^ainst  the  consignees  for 
damages  for  detention  of  the  vessel,  it  was  held 
that  the  plaintiffs  were  not  deprived  of  their 
remedy  because  the  master  had  not  exercised 
his  option  as  to  landing  or  lightering  the  goods, 
and  were  entitled  to  recover.  (Adm.  Div.) 
The  Ame 565 

9.  Freight — Jettieon — Bill      of      lading. — ^By      a 
charter-party  it  waa'  agreed  that  a  ship  was  to 
load   at   Fiume  a  full  and  complete  cargo  of 
sugar  in  bags.^  and  therewith  proceed  to  Boston 
aiM  there  deliver  the  cargo  agreeably  to  bills 
of  lading,  on  being  paid  freight  at  the  rate  of 
10«.  td.  per  ton  gross  weight  shipped,  payable 
op    right   and   true    delivery  of   the  cargo  in 
cash;   charterers^  liability  to  cease  when  cargo 
wias  shipped   and  bills  of  lading^  signed,   pro- 
vided all  the  conditions  called  for  in  the  charter 
had  been  fulfilled,  but  vessel  to  have  a  lien  for 
freight,  dead  freight,  and  demurrage ;  the  master 
to  sign  bills  of  lading  at  any  rate  of  freight  as 
presented,  without  preiudice  or  reference  to  the 
diarter,  any  difference  between  the  charter-party 
and  the  bills  of  lading  freight  to  be  settled  at 
Fiume  on  clearance  of  vessel,    if  required  by 
master.    The  charterers  had  previously  agreed 
with  an  American  company  at  Boston  to  ship 
by   the   vessel   named   in    the  charter-party,    a 
mrgo  of  sugar  in  bags  from  Fiume  to  Boston 
at   lOt.    per  ton.    On   the  vessel  being  loaded, 
the   difference   between  the   charter-party   and 
the  bills  of  lading  freight--t.f.,  6d.  per  too — 
was  paid,  and  bills  of  lading  were  signed.    In 
the  course  of  the  voyage  the  vessel  went  aground 
and  part  of  the  cargo  was  jettisoned.    On  the 
arrival  of  the  vessel  the  remainder  of  the  cargo 
was   delivered,    and   the   consignees   thereupon 
paid  to  the  shipowners  the  bill  of  lading  freight 
payable  on  the  gr^'oss  weight  shipped.  ^    In  an 
action  by  the  charterers  against  the  shipowners 
to  recover  so  much  of  the  freight  paid  by  the 
consignees  to  the  shipowners  as  represented  the 
freight  upon  the  cargo  which  was  not  delivered. 
Held   (by  Lord  Alverstone,  C.J.    and   Collins, 
M.R..  Romer.  L.J.,  dissenting),  that  the  ship- 
owners were  not  entitled  to  a  TumD  sum  freight, 
and  that  the  charterers  were  entitled  to  recover 
the  sum  claimed.    (Ct  of  App^   London  Trane- 
jtort  Company  Limited  v.  Treehman  Brother*  ...  518 

lOi  Injmmetion— Cancellation  date— Agreed  port — 
jPraetiee, — By  a  oharter-partv  the  shipowner 
•greed    that  bis    vessel  should   prooeea   to   a 
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named  port  and  there  load  a  cargo  for  the 
charterer,  and  it  was  provided  that,  if  the  vessel 
should  not  be  at  that  port  ready  to  load  by  a 
specified  date,  the  charterer  should  be  at  liberty 
to  cancel  the  charter-party.  The  vessel  was 
then  at  another  port  unloading,  and  was 
delayed  in  doing  so  for  so  long  that  it  became 
impossible  for  ner  to  arrive  at  the  agreed  port 
by  the  specified  date.  The  charterer  refused 
to  extend  the  time  for  cancellation,  or  to 
promise  to  load  the  vessel  if  she  proceeded  to 
the  agreed  port,  and  said  that  if  he  did  load, 
the  rate  of  freight  must  be  reduced,  and  he  in- 
sisted on  the  vessel  proceeding  to  the  agreed 
port.  The  shipowner  thereupon  refused  to  send 
his  vessel  there.  Held,  that,  in  the  circum- 
stances, an  injunction  ought  not  to  be  granted 
to  restrain  the  shipowner  from  using  the  vessel 
for  any  purposes  other  than  those  of  the  charter- 
party.  (Ct.  of  App.)  BueknaU  Brother*  v. 
Tatem  and  Co 127 

11.  Lien — Freight — Bill  of  lading — Incorpora^ 
tion. — Notice  of  a  charter-ijarty  given  to  a 
shipper  has  not  the  effect  of  incorporating  into 
the  bill  of  lading  any  terms  inconsistent  with 
it,  which  the  captain  waa  not  bound  to  embody 
in  it.  Therefore  a  shipowner  is  not  entitled 
to  a  lien  for  freight  payable  under  a  time 
charter  on  goods  snipped  by  a  person  not  a 
party  to  that  charter,  whose  goods  were  carried 
in  the  ship  under  a  sub-charter  and  bill  of 
lading.  (P.  C.)  Turner  and  another  v.  Haji 
Ooolam  Mahomed  Aeam  588 

12.  London  Com  TrcLde  A**oeiation — Di*charge 
of  cargo. — ^The  London  Corn  Trade  Association 
Contract,  No.  22.  provided  as  to  the  discharge 
of  grain  cargoes  from  vessels,  "  Sufficient  days 
to  be  left  for  unloading,*'  and,  by  clause  4. 
"  Sufficient  days  (counting  quarter  days)  shall 
be  as  follows:  One  running  day  for  evc^  400 
tons  up  to  2800  tons  of  grain,  and  for  all^  quan- 
tities in  excess  500  tons' per  day  (as  provisionally 
invoiced),''  but  in  no  case  were  less  than  five 
days  to  be  allowed.  Held,  upon  the  construc- 
tion of  thie  clause,  that  for  all  vessels  of  what- 
ever size  the  time  to  be  allowed  for  discharg- 
ing the  cargo  was  one  day  for  every  400  tons 
of  cargo  uo  to  2800  tons,  and  one  day  for  every 
500  tons  above  2800  tons,  subject  in  every  case 
to  the  minimum  of  five  days;  and  that  conse- 
quently, in  discharging  a  grain  cargo  of  3800 
tons,  one  day  was  to  be  allowed  for  every  400 
tons  up  to  2800  tons — that  is.  seven  days — and 
one  day  for  every  500  tons  for  the  excess  above 
2800  tons — namelv,  1000  tons — making  in  all 
nine  days.  (Walton.  J.,  since  affirmed  on 
appeal.)  Turner,  Brightman,  and  Co,  v.  Ban- 
natyne  and  Son*  Limited 495 

13.  yaval  Review  —  Poetponement  —  Advance 
freight. — ^The  plaintiffis  chartered  the  defen- 
dants' ship  for  three  days  to  attend  the  Naval 
Review  to  be  held  in  the  following  June^  or 
July  on  the  occasion  of  the  Kimr's  Coronation. 
The  money  to  be  paid  for  the  hire  of  the  ship 
was  paid,  in  accordance  with  the  terms  of  the 
charter-part^,  ten  days  before  the  day  fixed 
for  the  review.  A  week  later  the  review  wa* 
postponed  on  account  of  the  King's  illness,  and 
was  not  in  fact  held  either  in  June  or  July. 
In  an  action  by  the  plaintiffs  to  recover  back 
the  sum  they  had  paid  for  the  hire  of  the 
ship:  Held  (affirming  the  decision  of  Big- 
ham.  J.),  that  the  defendants  were  entitled  to 
retain  the  money.  Blakeley  v.  MuUer  (88  L.  T. 
Rep.  90)  approved.  (Ct.  of  App.)  CtvU  Ser- 
vice Co-operative  Society  v.  General  Steam 
Navigation  Company  477 

14.  Naval  Beview  ^  Po*tponement  —  Repudiation 
of  contract.— A  ship  was  chartered  to  be  at 
tne  defendant's  disposal  on  the  28th  June  1902 
to  take  out  a  party  "  for  the  purposes  of  view- 
ing  the  Naval  Review  and  a  for  day's  era  «o 
round  the  fleet;  also  on  Sunday,  the  29th  June, 
lor  a  similar  purpose.    .    .   .    Price  250C^  pay- 
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able  502.  down,  balaooe  be£oi«  ship  Ieay«« 
H.  B.*'  On  the  Naval  Review  being  post- 
poned, the  defendant  repudiated  the  oontraot 
on  the  ground  that  it  ceased  to  be  binding. 
Held,  that  the  object  with  which  the  defendant 
hired  the  Teasel,  though  stated  in  the  contract, 
did  not  concern  the  shipowners;  that  the  hap- 
pening of  the  Nayal  Review  was  not  the  sole 
oasis  and  foundation  of  the  contract  so  as  to 
discharge  the  parties  from  further  performance 
of  it  in  accordance  with  the  doctrine  of  Taylor 
V.  Caldwell  (8  L.  T.  Rep.  356;  3  B.  &  S.  826); 
and  therefore  the  defendant  was  liable  to  the 
plaintiffs  for  breach  of  contract.  (Ct.  of  App. 
reversing  Grantham.  J.)  Heme  Bay  Steam- 
boat Company  Limited  v.  Hutton  394,  472 

15.  Payment  of  hire — Ceaeer — Detention  hy  iee — 
Breakdown. — ^By  a  charter-party  it  was  pro- 
vided bv  one  clause  that,  in^  the  event  of  loss 
of  time  from  damage  preventinij^  the  working  of 
the  vcBool,  the  payment  of  hire  should  cease  until 
she  should  again  be  in  an  efficient  state  to 
resume  her  service,  and  bv  another  clause  that 
"  detention  by  ice  should  be  for  account  of 
charterers  unless  caused  by  breakdown  of 
steamer.*'  During  the  voyage  the  vessel 
stranded :  the  necessary  repairs  were  effected 
and  she  resumed  her  voyage :  owing,  however, 
to  the  delay  thus  caused  she  was  unable  to 
proceed  to  the  destined  port  before  it  was 
closed  by  ioe,  and  she  was  conseouently  detaim^d 
at  an  intermediate  port.  Held  (affirming  the 
judgment  of  Ridley.  J.),  that  there  was  a  deten- 
tion bv  ioe  "  caused  by  breakdown  of  steamer,'* 
and  that  pavment  of  hire  ceased  durinor  that 
detention.  (Ct.  of  App.)  Re  an  Arbitration  be- 
tween C.  Traae,  for  the  owners  of  the  Steam- 
Mhip  Rikard  yordraak,  and  Lennard  and  Sons 
Limited     553 

16.  Principal  and  af;ent — Freight — Right  to  sue. — 
By  a  charter-party,  containing  the  ueual  excep- 
tions, an  agreed  rate  of  freight  was  to  be  paid 
on  unloading  and  right  deliverv  of  cargo  to  be 
provided  bv  the  charterers.  Th«  captain  was 
to  sign  bills  of  ladinor  at  port  of  loading,  and 
♦ho  charterers*  liability  was  to  cease  on  vessel 
being  loaded.  The  charterers  load*»d  tho  oarcro, 
and  the  master  signed  bills  of  lading  which 
doeoribed  the  cargo  as  shipped  by  the  char- 
terers in  the  ship  "  whereof  L.  Repetto  is 
master,*'  and  provided  that  the  cargo  should  be 
delivered  to  the  shippers  or  their  assjgns  at 
the  port  of  discharge,  they  paying  freight  as 
penr  charter-party.  In  an  action  by  the  master 
against  the  charterers  to  recover  the  balance 
of  freight  due:     Held,  that  the  master  signed 

•  the  bills  of  lading,  not  as  principal,  but  merely 
as  agent  for  the  shipowner,  and  therefore  he  was 
rv)t  ev>titled  to  sue  for  the  freight.  (Bigham,  J.) 
Repetto  V.  Millar's  Kam  and  Jarrah  Forests 
Limited     215 

17.  **  Regular  turn  '* — Practice  of  port — Coaling 
order.^A  charter-party  provided  that  a  sailing 
vessel  should  load  a  cargo  of  coal  at  N.  *'  in 
regular  turn  **  from  B.  colliery  or  anv  of  the 
collieries  the  freighter  might  name.  No  time 
for  loading  was  fixed.  At  the  port  of  N  it 
was  necessary  to  obtain  a  loading  order  from 
the  colliery  before  a  berth  was  allotted.  When 
the  vessel  arrived,  a  great  many  vessels  were 
waiting  to  load  from  B.  Colliery,  and  in  oonse- 
quenoe  sixty -seven  days  elapsed  before  a  coal- 
iiig  order  could  be  given  to  the  vessel.  The 
charterers,  who  were  the  owners  of  B.  Colliery, 
had  sold  a  cargo  of  that  coal  to  be  shipped  by 
this  vossel.  Held,  that  the  words  "re^lar 
turn  *'  referred  to  the  colliery  turn  as  distin> 
guished  from  the  port  turn  ooth  upon  their 
proper  oonstruotion  and  also  having  regard  to 
the  regulations  and  practice  ol  the  port. 
Held,  also^  that  the  charterers  had  not 
chartered  an  unreaBonable  number  of  vessels 
to  arrive  at  the  port  about  the  same  time 
■o     as    to     maka     it    impossible     that     the 
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veesel  should  be  abl«  to  load  within  a 
reasonable  time;  and  that  the  probability  of 
delaj  was  known  to  and  contemplated  by  the 
shipowners  when  they  entered  into  the  charter- 
party.  (Ct  of  App.)  Barque  Quilpui  Limited 
V.  Brown  596 

18.  Salvage — Bights  of  charterers  and  ship- 
osoners.—A  charter-party  made  between  the 
charterers  and  owners  of  a  steam^ip  provided 
that  the  shipowner  should  maintain  the  Te«el  - 
in  a  thoroughly  efficient  state  for  and  during 
the  service;  that  if  any  damage  prevented  the 
pricing  of  the  vessel  for  twenty-four  houra  the 
hire  should  oeafe  until  the  vessel  was  again  in 
an  efficient  state;  that  the  veesel  was  to  be  at 
liberty  to  tow  and  assist  vessels  in  disti^es,  and 

to  deviate!  for  the  purpose  of  saving  life  and 
property;  and  clause  20  provided  that  "all 
derelicts  and  salvage  shall  be  for  charterers  and 
owners*  equal  benefit.**  During  a  voyage  under 
the  charter-party  the  vessel  rendered  salvage  . 
services  for  which  the  owners  were  awarded  a 
largpe  sum  in  an  action  in  the  Admiralty 
Pfrisinn.  In  consequence  of  performing  these 
salva^  services  the  owners  of  the  vessel  incurred 
certain  expenses,  including  repairs,  the  cost  of 
renewing  &  fractured  tail  end  shaft,  of  ropes 
and  gear  used  in  towage,  of  extra  oil  and  coal, 
a  port  bill,  and  the  loss  of  hire  during  the  time 
the  vessel  was  under  repair.  In  an  action  by 
the  charterers  against  the  shipowners  to  recover 
under  clause  20  half  the  salvage  money  :  Held, 
that  the  salvage  which  under  clause  20  was  to 
be  for  the  "equal  benefit**  of  the  parties  was 
not  the  amount  awarded  in  the  Admiralty 
Court,  but  the  net  pecuniary  result  of  the 
salvage  operations,  and  that,  in  arriving  at  the 
sum  to  be  divided  the  shipowners  were  entitled 
to  deduct  from  the  salvage  award  the  expenses 
and  losses  incurred  bv  tMm  (including  the  loss 
of  hire)  in  earning  the  salvage,  and  that  the 
balance  was  the  sum  to  be  equally  divided. 
(Bigham.  J.)  George  Booker  and  Co.  v.  Poek- 
lington  Steamship  Company  Limited  22 

19.  Seaworthiness  —  Exceptions  —  Negligence  of 
owner. — Exceptions  in  a  charter-party  will  not 
free  a  shipowner  from  liability  for  the  conee- 
ouenoes  of  personal  negligence  in  loading  the 
ship  whereby  she  is  rendered  unseaworthv  un- 
less such  exceptions  are  expressly  applicable  to 
the  owncir.  (P.  C.)  Owners  of  the  City  of 
Lincoln  v.  Smfth 586 

See  Carriage  of  Ooods,  Nos.  1,  6,  8,  9  to  13.  19,  23, 
25,  30,  31.  32,  S^-General  Average,  Nos.  4,  6,  7— 
Marine  Insurance^  Nos.  14,  17 — Mortgagor  and 
Mortgagee,  No.  ^Salvage,  No.  9. 

clearance;  certificate  of. 

See  Carriage  of  Goods,  No.  5. 

colliery  guarantee. 

See  Carriage  of  Goods,  No.  6. 

COLLISION. 

1.  Bailor  and  bailee — Postmaster-General — Right 
to  sue — practice. — A  collision  occurred  between 
the  steamships  M.  and  W.,  in  consequence  of 
which  the  Jbf.,  which  was  carrying  passengers 
and  mails,  sank,  and  the  greater  portion  of  the 
mails  were  lost.  The  W,  limited  her  liability 
under  the  provisions  of  sect  502  of  the  Merchant 
Shipping  Act  1894.  At  the  reference  before  the 
registrar  and  merchants,  the  Postmaster-General 
claimed  against  the  fund  in  court,  as  bailee 
for  the  senders  of  registered  letters  and  parcels 
lost  by  the  collision,  the  estimated  value  of  the 
same,  although  he  was  under  no  liability  to  the 
owners  of  them.  Held,  reversing  the  decision 
of  the  PrcMndent  (Sir  F.  Jeune),  that,  as  bailee 
in  possession,  he  could  recover  damages  for 
the  loss  ol  the  goods  irrospeotive  of  whether 
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or  not  be  was  liable  to  the  bailors.    (Ct.    of 
App.)      The  WinkfUld  259 

2.  CompuUory  pUotaffe — Form  of  licence — River 
Avon, — A  oolliaion  oocurred  in^  the  river  Avon 
between  the  steam-tug  P.  and  the  steamship 
B.  C,  partW  through  the  fault  of  the  pilot  in 
charge  of  the  B,  C.  The  master  of  the  B.  C. 
had  bc^  granted  a  certificate  by  tiie  pilotage 
authority,  which  had  been  renewed  from  year 
to  year,  authorising  him  to  pilot  the  steamship 
/.  C.  The  B,  C.  was  managed  by  the  same  firm, 
but  did  not,  in  fact,  belong  to  the  same  owners 
as  the  /.  C,  but  no  alteration  had  been  made 
in  the  certificate  on  the  transfer  of  the  master 
to  the  B.  C,y  or  on  the  renewal  of  the  certifi- 
cate. Held,  that  the  certificate  was  bad,,  and 
the  B,  C.  was,  at  the  time  of  the  oollisioo,  in 
charge  of  a  pilot  by  compulsion  of  law.  (Adm. 
DiT.)    The  Bristol  City 274 

3.  Compuleory  pilotage — Meney  Dock  Acts  Con- 
solidation Act  1858.~By  sect  127  of  the  Mersey 
Dock  Acts  Consolidation  Act  1858,  "  every  pilot 
taKing  upon  himself  the  charge  of  any  vessel 
shall,  if  so  required  by  the  master  thereof, 
pilot  such  ressel  so  far  to  the  westward  as 
the  .  .  .  Fairway  Buoy  of  the  Queen'e 
Channel."    Since  the  date  of  the  Act  the  buoy 

.  has  been  removed,  and  for  the  purposes  of 
pilotage  the  Bar  Lightship,  which  ooupies  a 
position  outside  of  that  occupied  by  the  buoy, 
is  treated  as  the  westward  limit.  ^  A  collision 
occurred  at  a  spot  between  the  Bar  Lightship  and 
the  place  where  the  buoy  used  to  be.  The  defen- 
dants pleaded  that  their  vessel  was  at  the  time 
of  the  collision  oompulsorily  in  charge  of  a 
oilot.  Held,  that,  the  Fairway  Buoy  having 
been  removed,  the  Bar  Lightship  occupied  the 
same  place  relatively  for  the  purposes  of 
sect  127  of  the  Act  of  1858,  that  the  collision 
occurred  in  pilotage  waters,  and  that  pilotasre 
was  therefore  compulsory.  (Adm.  Div.)  The 
Sussex    678 

4.  Oompulsory  pilotage — Mereey  Dock  Acts  Con- 
solidation Act  1858 — Port  of  Liverpool — Anchor- 
ing.— Sect^  128  of  the  Mersey  Dock  Acts  Consoli- 
dation Act  1858  requires  that  "the  pilot  in 
i^arge  of  any  inward  bound  vessel  shall  cause 
the  same  (if  need  be)  to  be  properly  moored  at 
anchor  in  the  river  Mersey,  and  shall  pilot 
the  same  into  some  one  of  the  wet  docks  within 
the  port  of  Liverpool."  The  fact  that  a  vessel 
anchors  for  the  purpose  of  waiting  for  the  tide 
does  not  put  an  end  to  the  compulsory  services 
of  the  pilot.  (Adm.  Div.)  The  Mercedes  de 
Larrinaga     571 

5.  Compulsory  pilot — Neglect  to  stand  hy — Ship 
in  fault. — ^The  fact  of  a  vessel  after  collision 
with  another  vessel  not  standing  by  and  giving 
her  name,  as  requioed  by  sect.  422  of  the  Mer- 
chant Shipping  Act  1894,  does  not  render  her 
owners  liable,  if  at  the  time  of  the  collision 
stie  was  oompulsorily  in  charge  of  a  oilot, 
whoae  negligence  was  the  sole  cause  of  the 
collision.    (Adm.  Div.)    The  Sussex    578 

6.  Compulsory  pilotage — Port  of  Liverpool— Man- 
chester Ship  Canai.—SemhUy  pilotage  is  com- 
pulsory on  vessels  outward  bound  from  the 
Manchester  Ship  Canal  on  leaving  the  canal 
at  Basiham.  (Adm.  Div.)  The  Mercedes  de 
Larrinaga     571 

7.  Compulsory  Pilotage — Port  of  Liverpool— Man- 
chester Ship  Canal, — Pilotage  is  compulsory  on 
a  vessel  inward  bound  from  the  sea  through  the 
port  of  Liverpool  to  Manchester  until  she  enters 
the  Ship  Canal  at  Bastham.  (Adm.  Div.)  The 
Mercedes  de  Larrinaga 571 

8.  Costs — Two  defendants. — ^The  owners  of  a 
steamship  dama^d  by  collision  with  a  barge 
instituted  an  action  in  the  Citv  of  London  Court 
against  the  owners  of  the  barge,  and  after- 
wards joined  as  defendants  the  dook  company 
k>  whoae  improper  orders  the  owners  of  the 
barge  aUegea  the  ooHision  waa  due.    The  dock 
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company  alleged  the  collision  was  due  to  the 
negligence  of  the  barge.  Judgment  was  given 
against  both  defendants,  but,  on  appeal  by 
both,  the  judgment  against  the  owners  of  the 
barge  was  set  aside.  The  court,  following 
The  River  Lagan  (58  L.  T.  Rep.  773;  6  Asp. 
Mar.  Law  Cas.  281),  ordered  the  dook  company 
to  pay  the  costs  of  the  plainti£Es  and  of  the 
successful  defendants  both  in  the  court  below 
and  of  the  appeal.    (Adm.  Div.)      The  Mystery  281 

9.  Damage — CoUision^-Ship  and  pier^ — ^Damage 
done  by  a  ship  to  a  pier  is  not  "damage  by 
collision  **  within  the  meaning  of  aect.  3,  sub- 
sect.  3,  of  the  County  Courts  Admiralty  Juris- 
diction Act  1868,  and  hence  a  County  Court  has 
no  Admiralty  jurisdiction  in  respect  of  such 
dtoiage.    (Adm.  Div.)    The  Normandy    568 

10.  Damages — Both  to  blame — Joint  tortfeasors — 
Contribution. — Where  two  vessels  have  been 
found  both  to  blame  for  a  collision  and  each 
haa  been  condemncKl  in  a  moiety  of  the  other 
vAssers  damages,  such  damages  include  a  sum 
of  money  which  one  of  them  has  become  liable 
to  pay  jfor  damage  done  to  a  third  vessel  in 
consequence  of  the  collision.  In  such  cases  the 
common  law  rule  of  no  contribution  between 
joint  tortfeasors  does  not  apply.  (Adm.  Div.) 
The  Frankland  196 

11.  Damages — Contribution — Demurrage. --A  col- 
lision oocurred  between  two  vessels  in  conse- 
quence of  which  one  of  them  had  to  be  put  into 
dry  dock  in  order  to  be  repaired.  ^  The  owners 
of  the  other  vessel  admitted  liability  for  the 
collision  and  damagea  While  in  dry  dock  her 
owners  took  the  opportunity  of  fitting  bilge 
keels,  and  the  work  was  done  simultaneoualy 
with  the  collision  repairs,  but  without  inter- 
fering with  them  or  causing  the  vessel  to  be 
detained  in  the  dock  for  any  time  beyond  what 
was  necessary  for  completing  the  renairs. 
Held,  that  the  owners^  being  under  no  obliga- 
tion to  put  their  vessel  into  dry  dock,  were 
not  liable  for  any  portion  of  the  expenses  of  so 
doing,  and  the  owners  of  tl^  wrongdoing  vessel 
were  liable  for  the  whole  of  the  demurrage 
while  she  wae  undergoing  repairs.  (Adm.  Div.) 
The  Acanthus 276 

12.  Dfimages  —  Contribution — Demurrage. — ^There 
is  no  legal  obligation  on  a  person  to  contribute 
towards  an  expenditure  incurred  by  another 
merely  because  he  has  derived  a  benefit  from 

it     (Adm.  Div.)    The  Acanthus    276 

13.  Damages — Pecuniary  loss^Right  of  action. — 
Whenever  by  a  wrongful  act  a  person  is 
deprived  of  bis  property,  a  claim  for  damages 
may  be  sustained,  and  such  damages  are  not 
necessarily  merely  nominal,  though  no  actual 
pecuniary  loos  may  be  proved.  (H.  of  L.) 
The  Mediana  41 

14.  Damages— Peeunitiry  loss— Right  of  action. — 
The  Mersey  Dooks  and  Harbour  Board  are 
charged  by  statute  with  the  duty  of  lig[hting  . 
the  approaches  to  the  Mersey,  and  maintain 
four  lightflhips  in  constant  use,  and  two  in 
reserve  to  take  the  places  of  the  others  when 
they  need  repair  or  in  other  emergenciea  One 
of  the  lightships,  the  C,  was  damased  by 
collision  with  the  If.,  a  steamship  belonging 
to  the  appellants.  The  collision  was  due  to 
the  negligence  of  those  in  charge  of  the  M. 
The  O.,  one  of  the  reserve  lightships,  took 
the  place  of  the  C.  while  she  was  repaired.  The 
owners  of  the  M.  paid  the  cost  of  the 
repairs  and  all  other  out  of  pocket  expenses, 
but  the  board  made  a  claim  for  the  loss  of  the 
use  of  the  lightship  C.  while  she  was  under  repair, 
or  for  the  hire  of  the  substitute.  It  was  admitted 
that  the  0.  would  not  have' been  employed  if 
she  had  not  been  acting  as  substitute  for  the 
C.  Held  (affirming  the  Judgment  of  the  court 
below),  that  the  plaintiffs  were  entitled  to  re- 
cover substantial  damages  for  the  loss  of  the  C. 
(H.  of  L.)    The  Mediana  -  41 
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15.  Dock  matter-Statutory  powtrg — ObecUenee  to 
orders.— The  ownen  ol  a  veMel  tLxe.  not  liable 
for  a  oollisioD  solely  due  to  the  improper  ordeni 
of  a  dock  foreman  which  the  to  in  chajige  of  her 
att€f  bound  by  statute  to  obey  and  do  properly 
obey.     (Adm.  Div.)     The  Myttery 281 

16.  Mertey  Navigation  Rules — Statutory  pretump- 
tion  of  fault. — The  Regulations  for  the  Naviga- 
tion of  the  River  Mersey,  made  by  Order  in 
Council  the  17th  Sept.  1900,  have  the  same 
statutory  sanction  as  the  Regulations  for  Pre- 
venting Collisions  at  Sea.  (Ct.  ol  App.  affirm- 
ing Adm.  Div.)    The  Devonian  158,  179 

17.  Mersey  Navigation  Rules — Tug  and  tow — 
Lights — Statutory  presumption  of  fault. — A 
steam^tug  made  fast  to  a  vessel  at  anchor  in 
the  river  Mersey,  ready  to  assist  her  if  re- 
quired, is  a  steam  vessel  towing  or  aii^aohed  for 
the  purpose  of  towing  or  manceuvring  her,  and 
must  at  night  exhibit  the  lights  required  by 
art.  4  (a)  of  the  Mersey  Rules.  In  suoh  cir- 
cumstances the  tow  is  responsible  for  the  lights 
of  the  tug  and  will  be  deemed  in  fault  under 
the  Merchant  Shipping  Act  1894,  a.  419,  if  the 
tug  exhibit  other  lights,  and  if  the  breach  of 
the  rule  may  have  contributed  to  a  collision 
between  the  tow  and  another  vessel.  (Ct^  of 
App.  affirming  Adm.  Div.)     The  Devonian  158,  179 

18.  Prq,etiee— 'Foreign  judgment— Arrest. — Where 
the  plaintiffs  in  a  collision  action  instituted  in 
Ei^land  in  order  to  prevent  the  arrest  of  their 
vessel  in  Belgium,  gave  security  to  answer  any 
judgment  that  might  be  obtained  against  them 
in  France,  and  the  defendants,  having  obtained 
a  judgment  in  France  against  the  plaintiffa 
in  default  of  appearance,  took  proceedings  in 
Belgium  to  have  the  French  judgrment  made 
executory  there,  and  the  plaintiffs  appeared  to 
the  Belgian  proceeding,  and  the  Belgian 
courts,  without  inaulring  into  the  merite, 
docla.red  the  Frencn  judgment  executory  in 
Belgium:  Held,  that  t^  plaintiffs  in  the 
English  action  were  not  debarred  from  main- 
taining an  action  for  damages  in  respect  of  the 
same  collision.  (Adm.  Div.)  The  Challenge 
and  Due  DWum^le  497 

19.  Registrar  and  merchants— Value  of  ship — 
Market  prices. — In  assessing  the  value  of  a 
large  passenger  steamship  running  in  a  regular 
line,  tne  test  in  a  collision  action  is,  not  what 
she  would  fetch  if  sold  in  the  market,  but  what 
was  her  value  to  the  owners  as  a  roing  concern  at 
the  time  she  was  sunk.  (Adm.  Div.)  The 
Harmonidts      354 

20.  Registrar  amd  Merchants — Damages — Re- 
moteness— Both  to  blame. — A  collision  occurred 
between  the  steamships  U.  and  if.,  for  which 
both  vessels  were  found  to  blame.  The  U.  had 
on  board  at  the  time  a  cargo  of  coals  shipped 
by  and  the  property  of  the  Admiralty,  and,  in 
order  to  avoid  expense  of  storage  and  reship- 
ment,  an  agreement  was  come  to  by  which  tne 
owners  of  the  U.  waived  their  right  to  carry 
the  cargo  to  its  destination,  the  coals  were  dis- 
charged and  soRl,  and  the  Admiralty  agreed  to 
pay  the  owners  a  sum  of  money  by  way  of  sub- 
stituted expense.  The  owners  of  the  U.  re- 
covered against  the  owners^  of  the  if.,  a 
moiety  of  their  claim  for  repairs  and  detention. 
A  claim  was  made  by  the  Admiralty,  as 
owners  of  the  cargo  on  board  the  U.,  against 
the  owners  of  the  M.  for  the  sum  agreed 
to  be  paid  to  the  owners  of  the  U. 
Held  (affirming  the  report  of  the  registrar), 
tha£  they  were  not  entitled  to  recover,  as  such 
a  payment  could  not  be  said  to  be  the  natural 
result  of  the  collision,  and  that,  if  the  owners 
of  the  M.  were  liable,  the  sum  recovered  would 
be  payable  to  the  owners  of  the  U.,  who  had 
already  been  paid  a  moietvof  all  the  losses  they 
had  incurred  by  reason  of  the  collision.  (Adm. 
Div.)    The  Minnetonka 544 

21.  Regulations  for  Preventing  CoUieione  at  Sea — 
Anchor  light-^Position  of, —It  it  not    ft  com- 
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flianoe  with  art  11  of  the  R^sgnlations  lor 
Preventing  Colliaioos  at  Sea  1897,  wbich  pro- 
vides that  a  ship  of  150ft.  or  upwards  in  length 
shall,  when  at  anchor,  carry  a  second  anchor 
light  "at  or  near  the  stern  of  the  vessel,"  to 
exhibit  a  li^t  at  a  distance  of  120ft  from  the 
stem.     (H.  of  L.)    The  Oannet  43 

22.  Regulations  for  Preventing  Collisions  at  Sea — 
Anchor  light — Position  of. — A  vessel  at  anchor, 
313ft  in  length,  which  is  exhibiting  her  for- 
ward light  in  the  fore  shroud  of  the  starboard 
fore  rigging,  72ft  abaft  the  stem,  is  carrying 
it  ''in  the  forwaord  part  of  the  vessel,"  in 
compliance  with  art.  11  of  the  Collision  Rep^u- 
latictut  (Ct  ol  App.  reversing  Adm.  Div.) 
The   Philadelphian 38,  72 

23.  Regulations  for  Preventing  Collisions  at  Sea — 
Course  and  speed. — ^The  steamship  C,  whilst 
turning  at  night  in  the  Bosphorus  under  a 
port  nelm,  opened  her  green  and  masthead 
lights  on  the  port  bow  of  the  steamship  R., 
which  was  coming  up  the  Bosphorua  in  her 
proper  water.  About  the  same  time  the  C. 
sounded  two  short  blasts  and  starboarded  her 
helm,  to  which  the  K.  replied  with  one  short 
blast  and  ported  her  helm.  The  vessels 
collided.    Held,    the   C.    was   alone   to   blame. 

(P.  C.)    The  Chittagong  252 

24.  Regulations  for  Preventing  Collisions  at  Sea — 
Fog — Moderate  speed. — The  mere  fact  of  there 
being  fog  in  the  vicinity  of  a  vessel,  ^  if  not 
ahead,  does  not  in  all  oases  make  it  obligatory 
to  navigate  at  a  reduced  speed.  (Adm.  Div.) 
The  Bernard  Hall  300 

25.  Regulations  for  Preventing  Collisions  at  Sea — 
Fog — Moderate  speed. — ^The  power  of  stopping 
in  a  short  distance  is  one  of  the  oiroumstancee 
which  ought  to  be  taken  into  consideration  in 
deciding  whether  a  vesseA  is  proceeding  at  a 
moderate  speed  or  not.  A  passenger  rteamship 
fitted  with  twin  screws  and  capable  of  being 
brought  to  a  standstill  in  about  400ft,  whic^ 
was  proceeding  at  six  and  one-third  knots  in 
a  thick  fog,  was  held  not  to  be  going  at  a 
moderate  speed,  although  her  engines  were  so 
constructed  that  she  could  not  go  slower  with- 
out stopping  them  from  tiibe  to  tin&e.  (H.  ol 
L.)    The  Oceanic  378 

26.  Regulations  for  Preventing  Collisions  at  Sea — 
Fog — Speed— Twin  screws. — A  passenger  steam- 
ship, fitted  with  twin  screws,  which  was  pro- 
ceeding at  the  rate  of  nine  and  a  half  knots  an 
hour  in  a  dense  fog,  was  held  not  to  be  going 
at  a  moderate  speed,  and  to  have  cothmit1«d 
a  breach  of  art.  16  of  the  Regulations  for  Pre- 
venting Collisions  at  Sea,  although  it  was 
proved  that  her  engines  were  so  constructed 
that  she  could  not  go  slower  without  stopping 
from  time  to  time.  That  article  is  imperative, 
and,  therefore,  although  such  consequences  as 
loss  of  handiness  and  the  risk  of  loss  of  position 
may  result  from  proceeding  at  a  lower  rate  of 
speed,  which  may  be  attained  by  occasionally 
stopping  her  engines,  considerations  of  that 
nature  do  not  justify  a  vessel  in  proceeding  at 
more  than  a  moderate  speed.  (Ct.  of  App. 
affirming  Adm.  Div.)    The  Campania 151,  177 

27.  Regulationg  for  Preventing  Collisions  at  Sta — 
Fog — Moderate  speed. — As  a  general  rule,  speed 
in  Si  fog  such  tnat  another  vessel  cannot  be 
avoided  after  bein^  seen  is  excessive.  (Adm. 
Div.)    The  Campama  151 

28.  Regulations  for  Preventing  Collimons  at  Sea — 
Fog—Speed.— The  steamship  C,  while  proceed- 
ing at  the  rate  ol  about  three  knots  an  hour  in 
a  thick  fcig,  heard  the  whistle  of  another  steam- 
ship about  four  points  on  the  port  bow.  The  C. 
kept  her  course  and  speed,  and  the  whistle  of 
the  other  vessel  was  heard  to  be  apparently 
broadening.  Shortly  afterwards  the  other 
steamship  was  seen  close  to  and  bearing  five 
or  six  points  on  the  port  bow  of  the  C.    The 

1      engines  of   the  C.  were  then  at  oocs  stopped 
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and  reversed,  bot  a  collision  ooourred.  Held, 
that  the  C.  waa  im  part  to  blame  for  the 
oollisicm  for  having  failed,  in  aooordanoe  with 
aftw  16  of  the  Regulations  for  Preventing  Colli- 
sions, when  the  whistle  of  the  other  steamship 
was  first  beard,  to  stop  her  engines  and  after- 
wards to  navigate  with  caution  until  all  danger 
of  collision  was  over,  and  was  not  justified  in 
CQotinuing  her  speed  under  art  21.  (Adm. 
Div.)    The  Cathay 35 

29.  RegutatiofiM  for  Preventing  Collisions  at  Sea — 
Fo^—Speed—Whistlea.—ATt,  21  of  the  Regu- 
lations for  Preventing  Gbllisions  at  Bea 
directinjg  a  ship  to  keep  her  course  and 
speed  is  qualiftBd  by  art.  16,  and  hence, 
where  two  steamships  in  a  fog  are  cross- 
ing, each  ought  to  stpD  her  engines  if  she  hears 
the  whistle  of  the  other  forward  of  her  be«m. 
(Adm.  Div.)    The  Cathay     35 

30.  Regvlationt  for  Preventing  Collisions  at  Sea — 
Fog—Whistles.— Vlhere  a  fog  signal  is  beard 
forward  of  the  beam,  the  position  of  which  is 
not  ascertained,  there  is  a  duty  under  art.  16 
upon  the  vessel  hearing  it  to  stop  and  navigate 
With  cautiotn  until  danger  is  over,  although  she 
herself  may  not  be  in  a  fog.  (Adm.  Div.)  The 
Bernard  Hall  300 

31.  Regulations  for  Preventing  Collisions  at  Sea — 
Fog — Whistles. — It  is  the  duty  of  a  steam  vessel 
in  a  foff,  undor  art.  16,  on  first  hearing  fotward 
of  her  Deam  another  vessel's  fog  aigniu,  to  stop 
her  engines  and  to  keep  them  stopped  until  bv 
hearing  further  signals  she  ascertains  the  posi- 
tion of  the  other  vessel.  (Adm.  Div.)  The  Bon- 
dane     106 

32.  Begulations  for  Preventing  Collisions  at  Sea — 
Foreign  ship — Presumption  of  fault. — Query^ 
whether  the  statutory  presumption  of  faiUt 
created  by  sect  419  of  the  Merchant  Shipping 
Act  1894  applies  to  a  foreign  vessel  outsioa 
British  territorial  jurisdiction,  where  the  Order 
in  Council  applying  the  Collisions  Regulations 
to  vessels  of  the  country  to  which  she  belongs 
does  not  appl^  the  provisions  of  Part  5  of  the 
Merchant  Shipping  Act  1894.  (Adm.  Div.) 
The  Koning  Willem    425 

33.  Begulations  for  Preventing  Collisions  at  Sea — 
Kin4f*s  ships — Merchant  trader. — ^Tbe  statutory 
sanction  imposed  by  sect  419  of  the  Merchant 
Shippin|r  Act  1894  for  a  breach  of  the  C9llision 
Regulations  has  no  application  to  a  nwrchant 
trader  which  is  crossing  the  course  of  ooe  of 
Her  Majesty's  ships  from  starboard  to  port 
booause  the  obligations  imposed  by  arta  21 
and  27  are  only  applicable  to  ships,  both  of 
which  are  bound  to  obey  the  regulations.    (Ct 

of  App.  affirming  Adm.  Div.)    The  Sanspareil  59,  78 

34.  Begulations  for  Preventing  Collisions  at  Sea — 
Lights. — Where  the  lights  of  a  vessel  are  not 
exhibited  in  the  position  required  by  the  oolli- 
tioa  regulations  it  is  necessary  for  her  to  estab- 
lish beyond  all  doubt  that  the  light  was  in  such 
a  position  that  it  ought  to  have  been  seen  by 
the  other  vessel  before  the  court  will  find  the 
other  vessel  in  fault  for  bad  look-out.  (H.  of 
L.)    The  Oannet 43 

35.  Begulations  for  Preventing  Collisions  at  Sea — 
lAghts — Look-out  —  Statutory  Resumption  of 
of  fault, — ^Wbere  a  steamer  collided  with  a  sail- 
ing ship  which  after  sunset  was  showing  no 
lights,  the  court  hekl  that,  although  there  was 
some  look-out  on  the  steamer,  nevertheless  the 
absence  of  the  lights  could  not  in  the  circum- 
stances have  possibly  caused  or  contributed  to 
the  collision;  and  that  therefore  the  sailing 
ship  was  not  to  be  deemed  to  be  in  fault  under 
sect  419,  sub-sect  4,  of  the  Merchant  Shipping 
Act  1894.    (Ct  of  App.)    The  Argo  74 

36.  Begulations  for  Preventing  Collisions  at  Sea — 
Manchester  Ship  Canal— -Foo.-^emhU,  th« 
Regulations  for  Froventing  Collisions  at  Sea  do 
>M>t  a|>ply  to  the  Manchester  Ship  Canal.  Even 
assuming  that  they  do  apply,  a  vessel  oomiDg 
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down  the  canal  in  a  fog  is  not  necessarily  to 
blame  under  art  16  of  the  regulations  if  she  does 
not  stop  her  engines  on  hearing  the  whistle  of 
an  approaching  vessel  forward  of  her  beam; 
for  the  approaching  vessel  must  be  in  the  canal, 
and  it  may  be  assumed  that  she  is  being  navi- 
gated on  her  right  side,  and  her  position  is 
therefore,  under  the  circumstances,  sufficiently 
ascertained.    (Adm.  Div.)    The  Bare 547 

37.  Begulations  for  Preventing  Collisions  at  Sea — 
Mersey  Navigation  Bules — Vessel  leaving  dock 
— Powers  of  dockmaster. — ^A  steamship  coming 
out  of  Prince's  Dock  into  the  river  Mersey  came 
into  collision  with  another  steamship  coming 
down  the  east  side  of  the  river  in  tow  of  two 
tugs.  Held,  that  art.  19  of  the  Regulations  for 
Preventing  Collisions  at  Sea  did  not  apply,  and 
that  there  was  no  duty  under  the  article  on  the 
down-coming  vessel  to  keep  out  o/t  the  way  of 
the  vessel  leaving  the  dock.  Observations  on 
the  powers  of  a  dockmaster  in  the  Mersey. 
(Adm.  Div.)    The  Sunlight  609 

38.  Begulations  for  Preventing  Collisions  at  Sea — 
Narrow  channel. — ^Art.  25  of  the  Re^rulations  for 
Preventing  Collisions  at  sea  is  not  infrinffed  by 
a  vessel  turning  round  in  a  narrow  channel 
wherebv  some  portion  of  her  length  must  neces- 
sarily during  tne  process  fail  to  remain  on  that 
side  of  the  fairway  or  mid-channel  which  lies  on 
her  starboard  side.  (Adm.  Div.)  The  Whitlie- 
burn 154 

39.  Begulations  for  Preventing  Collisions  at  Sea — 
Negligence — Statutory  pjraumtion  of  fault. — 
A  vessel  which  neglects,  in  disregard  of  arts.  27 
and  29  of  the  Collision  Regulations,  to  depart 
from  any  of  the  Collision  Regulations  is  not  to 
be  deemed  in  fault  under  sect.  419  of  the  Mer- 
chant Shipping  Act  1894.  (Ct.  of  App.)  The 
Sanspareil     78 

40.  Begulations  for  Preventing  Collisions  at  Sea — 
"  ^ot  under  command  " — Course  and  speed. — ^A 
vessel  exhibiting  two  red  lights  under  art  4  (a) 
of  .the  Collision  Regulations  as  a  signal  that  she 
is  '*  not  under  command "  ought  to  keep  her 
course  when  approaching  another  vessel  so  as  to 
involve  risk  of  collision.  (Adm.  Div.)  The 
Hawthomhank    535 

41.  Begulations  for  Preventing  Collisions  at  Sea—^ 
Sailing  ships — '* Not  under  command** — Couree 
and  speed. — A  collision  occurred  between  the 
brigantine  B.  and  the  barque  H.  The  B.  was 
at  the  time  close-hauled  on  the  starboard  tack; 
the  H.  was  sailing  free,  but,  having  been  recently 
in  collision  with  a  steamship,  was  exhibiting 
"  not  under  command  *'  lights.  The  helm  of 
the  B.  was  put  up  in  order  to  pass  ahead  of  the 
H.,  while  the  helm  of  the  H.  was  ported.  Held, 
that  the  H.  was  to  blame  as  she  ought  to  have 
kept  her  course  and  let  the  B.  get  out  of  her 
way.     (Adm.   Div.)    The  Hawthornhank  635 

42.  Regulations  for  Preventing  Collisions  at  Sea — 
Tu^  and  tow — Anchor  light. — Semhle,  a  vessel, 
which  is  held  by  her  anchor,  in  the  course  of 
being  towed  up  to  it  by  steam  tu|rs>  ii  not  a 
vessel  being  towed  within  the  meaning  of  art  5 
of  the  Regulations  for  Preventing  Collisions  at 
Sea,  but  is  a  vessel  at  anchor,  and  must  exhibit 
only  her  anchor  light  (Adm.  Div.)  The 
Romance    149 

43.  Regulations  for  Preventing  Collisions  at  Sea — 
Tug  and  tow— Fog.— Wh^re  a  tug  and  tow  in  a 
fog  hear  forward  of  their  beams  the  fog  signal 
of  another  vessel,  the  position  of  which  b  not 
ascertained,  the  tug  ought,  if  it  is  practicable, 
tg  stop  her  engrines.  (Adm.  Div.  since  affirmed 
by  Ct.  of  App.)  The  Challenge  and  Due 
d'Aumale   49 

44.  Regulations  for  Preventing  Collisions  at  Sea — 
Tug  and  tow^Lights — Statutory  presumption  of 
fault. — ^Wbeve  a  tug  towine  another  vessel  ex- 
hibited her  two  ftowisg  lights  and  side  lights, 
snd  also  carried  a  white  steering  light  abaft  the 
mainmast  visible  aft  and  forward  of  the  beam. 
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the  exhibition  of  such  last-mentio<>ed  light  was  . 
held  in  the  circ^mBtances  not  to  be  a  breach 
of   the  regulations  which   could   possibly  have 
contributed  to  a  collision  with  another  steam- 
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ship  which  was  crossing  the  course  of  the  tu{ 
and  tow  and  had  them  on  he 
(Adm.  Div.)    The  Sanspareil 


59 


45.  Regulations  for  Preventing  CoUisions  at  Sea — 
-  Tug     and     tow — Fleet     of     warships. — Under 

ordinary  circumstances  a  tug  and  tow  are  not 
justified  in.  crossing  ahead  of  a  fleet  of  warshipa 
which  has  the  tug  and  tow  on  the  starboard 
hand,  and  the  tug  and  tow  ought  not  to  keep 
their  oourae  and  speed  under  art.  21  of  the  Colli- 
sion Regulations.  (Ct.  of  App.  reversing  Adm. 
Div.)     The    Sanspareil    69,  78 

46.  Regulations  for  Preventing  Collisions  at  Sea — 
Tug  and  tow-  Lights. — Tugs  towing  a  vessel  at 
anchor  up  to  her  anchor  arc  steam  vesseis  tow- 
ing another  vessel  within  the  meaning  of  art.  3 
of  the  Regrulations  for  Preventing  "CoUisions  at 
Sea,  and  must  carry  their  side  lights  and  their 
towing  lights.     (Adm.  Div.)    The  Romance. 149 

47.  Regulations  for  preventing  Collisions  at  Sea — 
Whistle  signals. — The  obligations  under  art  28 
of  the  Collision  Regulations  on  a  steamship  in 
sight  of  another  to  indicate  by  signals  on  her 
whistle  that  she  is  taking  any  course  authorised 
or  required  by  the  rules  is  imperative^  The 
words  **  taking  any  course  authorised  '*  mean 
everything  which  by  the  rules  of  good  seaman- 
ship it  is  necessary  and  proper  should  be  done. 
(Adm.  Div.)    The  Uskmoor 316 

48.  Regulations  for  Preventing  Collisions  at  Sea — 
Whistle — Change  of  eoune. — ^Art  2d  of  the 
Regulations  for  Prevemting  Collisions  at  Sea  is 
limited  in  its  application,  and  only  applies 
where  a  vessel  is  taking  a  course  in  oroer  to 
give  effect  to  the  Regulations  for  Preventing 
Collisions  at  Sea ;  hence  where  a  vessel  leaving 
dock  under  starboard  helm  sighted  another  vessel 
on  her  port  bow  and  continued  on  her  star- 
board helm^  she  was  held  not  bound  under 
art  28  to  give  a  two-blast  signal.  (Adm.  Div.) 
The  Moume    165 

49.  Thames  Navigation  Rules— Both  to  blame — 
Contributory  negligence.— Die  steamship  F.y 
proceeding  down  the  river  Thamies  against  the 
tide,  committed  a  breach  of  bye-law  47  of  the 
Thames  Bye-laws  in  neglecting  to  wait  at  B. 
point  until  the  steamship  Q.  O.^  which  was  com- 
ing up  with  the  tide,  and  which,  at  the  time, 
waa  turning  in  the  river  preparatory  to  entering 
the  West  India  Dock,  bad  passed  clear.  A  colli- 
sion occurred.  Held,  that  although  the  O.  O. 
was  to  blame  for  not  keeping  a  proper  look-out 
and  for  turning  without  proper  care,  the  F.  was 
also  to  blame  for  hindering  the  manoeuvres  of 
the  0.  O.  by  not  obeying*  the  rule,  and  so  con- 
tributing to  the  collision.  (Ctof  App.  affirm- 
the  Adm.  Div.)     The  Ovingdean  Change  ...242,  295 

50.  Thames  Navigation  Rules — Fairway — Bell. — 
The  obligation  on  steamers  and  sailing  vessels 
under  the  38th  Thames  Bye-law,  when  in  the 
fairway  and  not  under  way,  to  ring  a  bell, 
does  not  apply  in  clear  weather.  (Adm.  Div.) 
The   Rhein 278 

61.  Thames  Navigation  Rules — Vessel  crossing 
'river.-  A  steamship  which  is  turning  in  the 
river  Thames,  on  that  side  of  mid-channel  on 
which  she  is  being  navigated,  having  no  wav 
upon  her  and  with  her  anchor  down  and  hold- 
ing, is  not  a  steaiQship  crossing,  within  the 
meaning  of  art.  48  of  the  Thames  Rules,  from 
one  side  of  the  river  towards  the  other.  (Adm. 
Div.)    The  John  HoUoway  36 

See  Bailor  and  Bailee — Damage,  Nos.  1,  2 — Lord 
Campbell* s  Act — Marine  Insurance,  Nos.  5,  2(y— 
Practice,  No.  \—Wreeh. 

COLONIAL  GOVERNMENT. 

See'iSa/ra^e,  No.  5. 
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^'COMMERCLAL  CAUSE." 
See  Praetietf  No.  2. 

COMPULSORY  PILOTAGE. 

1.  Bristol  Channel — Newport — Limits  of  dis- 
tricts.—Bj  the  Bristol  Wharfage  Act  1807  it  was 
provided  in  sect.  9  that  all  vessels  navigating 
or  passing  up,  down,  or  upon  the  Bristol  Chan- 
nel to  the  eastward  of  Lundy  Island,  except 
coasting  vessels  and  Irish  traders,  should  be 
piloted  and  navigated  by  pilots  licensed  by  the 
Bristol  Corporation.  By  the  Bristol  Channel 
Pilotage  Act  1861  it  was  provided  in  sect  4.  that 
so  much  of  the  9th  section  of  the  Bristol 
Wharfage  Act  1807  as  related  to  vessels  navigat- 
ing or  passing  up  or  down  the  Bristol  Channel, 
bound  to  or  from  either  of  the  ports  of  Cardiff, 
Newport,  or  Gloucester  should  be  repealed, 
and  by  the  same  Act  pilotage  boards  and  pilotage 
districts — which  in  some  cases  overlapped  the 
port  of  Bristol — were  created  for  the  ports  of 
Cardiff,  Newport,  and  Gloucester,  ana  power 
was  given  to  these  boards  to  license  pilots  for 
their  districts.  By  the  Pilotage  Order  Con- 
firmation (No.  1)  Act  1891  it  was  provided  that, 
notwithstanding  anything  contained  in  the 
Bristol  Wharfage  Act  18C)7,  a  vessel  navigating 
or  passing  up  or  down  the  Bristol  Channel  to 
or  trom  the  port  of  Bristol  should  be  exempted 
from  all  obligation  to  be  piloted  by  pilots 
licensed  by  the  Bristol  Corporation,  except  when 
within  the  limits  of  that  port,  which  were  therein 
defined.  Held,  that  the  Act  of  1861  was  not 
intended  to  deal  with  and  did  not  deal  with  or 
include  vessels  going  to  or  from  the  port  of 
Bristol,  although  such  vessels  were  bound  trom  or 
to  one  of  the  portja  of  Cardiff.  Newport,  or 
Gloucester^  and  that  therefore  in  the  case  of  a 
vessel  which  is  not  exempt  from  (X>mpuIsory 
pilotage  in  the  port  of  Bristol  there  is  still  the 
obligation  under  the  Bristol  Wharfage  Act  1807 
to. have  a  compulsory  pilot  licensed  by  the  cor- 
poration of  Bristol  when  the  vessel,  bound  to 
the  port  of  Bristol,  gets  within  the  limits  of  that 
port,  although  the  vessel  may  be  bound  from 
'Cardiff,  Newport,  or  Gloucester,  and  may  still 
be  within  one -of  those  three  pilotage  districts 
which  overlaps  the  port  of  Bristol.  Conse- 
quently, when  a  vessel  on  her  voyage  puts  into 
Newport,  and  then  proceeds  from  Newport  with 
a  Newport  pilot  on  board  to  the  port  of  Bristol. 
as  soon  as  the  vessel  gets  within  the  limits  of 
^e  port  of  Bristol  the  Newport  pilot  is  bound 
to  give  up  the  charge  of  the  vessel  to  a  Bristol 
pilot  demanding  such  charge,  although  the  vessel 
IS  still  within  the  Newport  pilotage  district, 
and  within  the  district  for  which  the  Newport 
pilot  is  licensed.  (K.  B.  Div.)  Reed  (app.)  v. 
Ooldsworthy  (resp.)  529 

2.  Collision — Master  with  pilotage  certificate. — 
A  ship  whose  master  holds  a  certificate  under 
sect.  599  of  the  Merchant  Shipping  Act  1894 
enabling  him  to  pilot  the  ship  in  certain  waters 
cannot  avail  himself  of  the  plea  of  compulsory 
pilot  in  respect  of  a  collision  in  those  waters, 
although  she  was  in  charge  of  a  duly  qualified 
pilot     (Adm.  Div.)    The  Bristol  City  274 

i., Exemptions — Constant  trader. — ^The  Order  in 
Council  of  the  18th  Feb.  1854  extending  the 
exemptions  from  compulsory  pilotage  contained 
in  sect.  59  of  6  Geo.  4.  c.  125,  has  not  been  re- 
pealed by  any  of  the  provisions  of  subsequent 
Merchant  Shipping  Acts,  and  applies  to  ships 
or  vessels  trading  to  ports  between  Boulogne 
(iqclusive)  and  the  Baltic,  whether  carrying 
passengers  or  not.  (Ct  of  App.)  '  The  Cayo 
bonito     V ^^ 

4.  Exemptions — Constant  trader, — In  order  to 
entitle  a  vessel  to  the  exemptions  contained  in 
the  Order  in  Council  of  the  18th  Feb.  1854  it  is 
not  neoessar^  that  she  should  be  a  "  constant " 
trader!  It  is  not  neoetBary.  in  order  to  con- 
stitute    %    **  ooQstant "    trader,    that   a    vessel 
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fthookl  be  exoIiuiTiely  enga/a^ed    hi  trading  to 

Krts'  between  '  Boulogne    (inolusiye)    and    the 
Jtio.    (Ct.  of  App.)    The  Cayo  Bonito 308,  445 

5.  Foreign  law  —  Advieer  —  Belgian  waters. — 
Although  the  employment  of  a  pilot  by  a  ye«el 
in  the  Belgian  wateia  of  the  river  ocheklt  is 
compulsory  by  Belgian  law,  such  pilot  is  not 
entitled  to  supersede  the  master  and  take  charge 
of  the  ship,  as  ia  the  case  in  England^  but 
according  to  Belgian  law  the  master  remains  in 
charge,  the  pilot  being  merely  his  adviser. 
Henoe,  although  the  master  may  in  fact  allow 
flfuch  pilot  to  take  charge  of  the  vessel,  the 
owners  are  not  exempted  from  liability  for 
damage  done  to  another  vessel  by  the  negli- 
gence of  the  pilot.  (Adm.  Div.)  The  Dolling' 
ion    377 

6.  Neweastle'Upon-Tpne  —  Blyth  —  Sect.  6  of 
41  Geo.  3,  o.  Ixxxvi.,  which  made  pilotage  com- 
pnlaory  on  foreign  vessels  coming  in  or  out  of 
the  port  of  Newcastle-upon-Tyne,  or  any  of  the 
creeks  or  members  thereof,  applies  to  the  port 
of  Blyth,  and  is  still  unrepealed  in  respect  of 
such  vessels  coming  in  or  out  of  Blyth.  (Adm. 
Div.)     The  Holar  143 

See  Collision,  Nos.  2  to  7. 

CONCEALMENT. 

See   Carriage   of  Oooda,   No.  24 — Marine  Jneuranee, 

No.  6. 

CONDUCT  OF  ACTION. 
See  Praetiee,  No.  4. 

"  CONSTANT  TRADER," 

See  CompuUory  Pilotage ,  Nos.  3,  4. 

CONSTRUCTIVE  TOTAL   LOSS. 
See  Marine  Inturanee,  Nos.  7,  8,  9, 

CONTRIBUTORY  NEGLIGENCE. 
See  Collision,  No.  49. 

COSTS. 

See  Collieion,  No.  B^Meaeure  of  Damaget — Practice, 

Nos.  3,  4,  12,  13,  14. 

COUNTY  COURTS  ADMIRALTY 
JURISDICTION. 

See  Collision,  No.  9 — Practice,  No.  4. 

CREW  SPACE. 

See   Limitation   of  Liability,  Nd   1. 

CROWN  PROPERTY. 
See  Practice,  No.  1— Salvage,  Na  6. 

CUSTOM. 

Sec    Carriage     of    Ooods,^    Nos.    7    to    11 — General 
Average,  No.  6 — Marine  Insurance,  No.  11. 

CUSTOMS  ACTS. 

1.  Foreign-built  ship — Canada — Customs  Tariff 
Act  VSSn. — A  foreign-built  ship  brought  to 
Canada  comes  under  the  head  of  "  ^oadm  im- 
ported into  Canada  "  within  the  meamr^  of  the 
Customs  Tariff  Act  1897,  and  the  imposition  of  a 
duty  upon  such  ship  under  the  Act  before  regis- 
tration in  Canada  is  not  repugnant  to  the  pro- 
vision* of  the  Imperial  Merchant  Shipping  Act 
1894.  (P.  C.)  Algoma  Central  Railway  Com- 
pany V.  The  King  » 431 

2.  Ships'  stores — Australian  Custom§  Act  1901^r-By 
the  Australian  Customs  Act  1901  (Act  No.  6 
of  1901)  ships  bringing  into  Australian  ports 
dutiable  articles  carried  as  ships'  stores- are  not. 
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liable  to  pay  duty  on  auch  stores  if  they  are 
sealed  up  by  a  revenue  officer  on  arrival  at  the 
first  port  in  Australia,  and  not  used  until  after 
the  departure  of  the  ship  from  her  last  port  of 
departure  in  Australia.  A  penalty  is  imposed 
for  entering  any  port  in  Australia  with 
such  seal  broken.  Where  the  seal  had  been- 
broken,  and  the  stores  used,  by  order  of  the 
master  of  a  ship  during  a  voyap^e  between  two 
ports  in  Australia,  but  on  the  high  seaa  beyond 
the  limit  of  Australian  territorial  jurisdiction. 
Held  (affirming  the  judgment  of  the  court  be- 
low), that  the  master  was  liable  to  the  penalty 
imposed  by  the  Act.  Such  enactment  ia  not 
ultra  vires.  (P.  CA  P.  and  0.  Steam  Naviga- 
tion Company  v.  Kingston 433 

DAMAGE. 

1.  Damages -Anchor  and  chain — Action  in  rem. — 
A  steamship  slipped  her  anchor  and  put  out  to 
sea  in  order  to  avoid  a  collision  with  another 
steamship,  which  had  negligentlv  been  allowed 
to  draff-  her  anchor  and  cause  danger  of  colli- 
sion. Held,  in  an  action  in  rem,  that  the 
plaintiffs  were  entitled  to  recover  the  value  of 
the  anchor  and  chain  lost,  and  the  coals  and 
stores  consumed  in  consequence  of  havinp:  to 
put  to  sea.     (Adm.  Div.)    The  Port  Victoria  ...  314 

2.  Maritime  lien — Collision — Harbour  works — 
Admiralty  Court  Act  1861. — There  is  a  maritime 
lien  under  eect.  7  of  the  Admiralty  Court  Act 
1861  for  damage  done  by  a  ship  to  the  worka  of 
a  ^  harbour  authority,  although  they  may  be 
within  the  body  of  a  county.  (Adm.  Div.) 
The  Veritas     237 

3.  Maritime  lien — Salvage — Priorities. — ^A  lien  for 
damage  done  bv  a  ship  takes  precedence  of  a 
prior  lien  for  salvage,  and  an  award  for  salvage 
cannot  be  recovered  against  the  re$  to  the  detri- 
ment of  a  claimant  in  respect  of  subsequent 
damage.     (Adm.  Div.)    The   Veritas  237 

4.  Oyster  fishery— Action  in  rem — Admiralty 
Caurp  Act  1^1. — An  action  in  rem  will  lie  under 
sect.  7  of  the  Admiralty  Court  Act  1861  for 
dama^  done  by  a  ship  to  an  oyster  fishery. 
(Adm.  Div.)    The  Swift 244 

b.  Oyster  fishery — Action  in  ^  rem — Damages — 
Where  a  vessel  was  no  negligently  navigated 
that  in  passing  over  an  oyster  bed,  although 
due  notice  haabeen  given  of  it,  she  took  the 
ground  and  damaged  the  bed  and  oysters  on  it. 
Held,  that  the  owners  of  the  fishery  were 
entitled  in  an  action  in  rem  to  recover  damages 
for  the  injury  to  the  bed  and  the  oysters. 
(Adm.   Div.)    The   Swift  244 

See  Collision,  No.  9. 

DAMAGE  TO  CARGO. 

See  Carriage  of  Goods,  Nos.  16,  17,  26,  27,  28,  30— 

Practice,  Not  5. 

DAMAGES. 

See  Collision,  Nos.  10  to  14,  TS^Damage,  No.  1,  5— 
Mortgagor  and  Mortgagee,  No.  ^—S<Ue  of  Cargo, 
No.  2. 

DECK  CARGO. 

See  Marine  Insurance,  No.  11. 

DEFAULT  ACTION. 

See   Collision,    No.    IS— Mortgagor   and   Mortgagee, 

No.  7— Practice,  No.  6. 

DEMISE. 

See  Charter-party,  No.  5. 

DEMURRAGE. 

See  Carriage  of  Goods,  Nos.  6,  8,  d,  10  to  13,  18,  23,  32, 
Z5— Charter-party,  Nos.  4,  6,  7,  8,  15,  17— Collision, 
Nba.  11,  -iZ-Practice,  No.  11. 
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DESERTION. 
See  Seamen,  Nos.  1,  2,  3. 

DISBURSEMENTS. 
See  Ma9ter*$  Wages  and  Disburaements, 

DISTRESS  SIGNALS. 

See  Salvage,  No.  7. 

DISTRESSED  SEAMEN. 
See  Seamen,  Noe.    4,  b,  6. 

DOCK  CHARGES. 
See  Marine  Insurance,  No.  12. 

DOCK  COMPANY'S  LIABILITIES. 

See  Collition,  Nos.  8,  15. 

DOCKMASTER 

See  Collision,  Nos.  15,  37. 

ESTOPPEL. 

See  Charter-party,  No.  1. 

EVIDENCE. 

See  Marine  Insurance,  No.  23 — Mortgagor  and  Mort- 
gagee, No.  1 — Salvage,  No.  6 — Seamen,  No.  4. 

EXCEPTED  PERILS. 

See  Carriage  of  Goods,  Nob.  1,  6,  12,  14,  15,  16, 
17,  24,  26,  28,  30,  31,  12— Carriage  of  Passengers— 
Charter-party,  No.  19 — Marine  Insurance,  No»k  13» 
14. 

FAIRWAY. 

See  Collision,  No.  50. 

FATAL  ACCIDENTS  ACTS  1846  and  1864. 
See  Lord  CampbelVs  Act. 

FIRE. 

See  Carriage  of  Goods,  Nos.  1,  12 — General  Average, 

Nos.  3,  7. 

FISHERIES  ACT  1868. 
See  Damage,  Nos.  4,  5. 

FOG. 

See  Collision,  Nos.  24  to  31,  36,  43. 

FOREIGN  JUDGMENT. 

See  Collision,  No.  18. 

FOREIGN  LAW. 

See  Carriage  of  Goods,  Nos.  5, 16,  ll—Collision,  Na  18 
— Compulsory  Pilotage,  No.  5 — Marine  Insurance, 
Nos.  13,  16,  11— Master's  Wages  and  Disbursements, 
Nos.  2,  d— Practice,  No.  9. 

FOREIGN  SHIP. 

See  Collision,  No.  dZ--Customs  Acts,  No.  1—Lord 
CampbelVs  Act — Limitation  of  Liability,  Noa.  1,  2 
— Master's  Wages  and  Disbursements,  Nos.  2,  3 — 
Practice,  No.  l—Seamen,  No.  3. 

FREIGHT. 

See  Carriage  of  Goods,  No«.  1,  19,  2S-^harter-party, 
Nos.  1,  9,  11,  13,  Kh-General  Average,  Nos.  3,  4, 
6,  1-^Marine  Insurance,  Nos.  14,  15,  16,  2^— Mort- 
gagor and  Mortgagee,  Nos.  4,  6---Practiee,  No.  9. 

GENERAL  AVERAGE. 

1.  Contribution— Identity  of  shipowner  and  cargo 
owner.— The  fact  that  the  assured  under  a 
Dolioy  of  marine  insurance  on  cargo  it  owner 


PAOI 

of  the  ahip  as  well  aa  owner  of  the  oarffo  does 
not  prevent  him  from  reooyering  under  the 
policy  from  4he  underwriteits  on  the  cargo  in 
respect  of  a  general  average  loss,  as  a  general 
average  aiot  does  not  depend  on  the  oonsidera- 
tion  whether  there  can  he  any  contribution  or 
not  as  between  the  respective  interests.  The 
Brigella  (69  L.  T.  Rep.  834 ;  7  Asp.  Mar.  Law 
Cas,  403;  (1893)  P.  189)  disapproved.  (Ct.  of 
App.)  Montgomery  and  Co,  v.  Indemnity 
Mutual  Marine  Assurance  Company  Limited  141,  289 

2.  Contribution — Identity  of  shipowner  and  cargo 
owner — Loss  of  mast. — A  loss  caused  by  the 
cutting  away  of  the  mast  of  a  ship,  which  by 
the  master's  orders  is  cut  away  for  the  sale^ 
of  the  whole  adventure,  but  which  at  the  time 
it  is  cut  away  is  not  hopelessly  lost  and  might 
possibly  be  saved,  is  a  ^neral  average  sacri- 
fice for  which  underwriters  of  a  policy  on 
the  carg[o  against  perils  of  the  seas  are  liable 
to  contribute,  and  they  are  none  the  less  liable 
because  the  assured  are  owners  of  both  ship  and 
carga  (Ct.  of  App.)  Montgomery  and  Co.  v. 
Indemnity  Mutual  Marine  Assurance  Company 
Limited      141,  289 

3.  Freight — Fire — Contribution. — A  cargo  of  coal, 
which  was  being  carried  on  a  voyage  from  C.  to 
E.,  became  heated  during  the  voyage^  and  the 
master,  for  the  safety  of  the  ahip,  freight,  and 
cargo,  made  for  B.  and  put  in  there.  The  cargo 
was  there  unloaded,  and  was  found  to  be  in  such  a 
state  that  it  could  not  safely  be  carried  to  E. 
The  cargo  was  thereupon  sold,^  and  the  voyage 
was  abandoned,  the  freight  being  thereby  lost. 
Held  (affirming  the  judgment  of  Bigham,  J.), 
that  there  was  no  general  average  aacrifioe  of 
the  freight  which  could  give  a  right  to  general 
average  contribution.  (Ct.  of  App.)  Iredale 
and  another  v.  China  Traders  Insurance  Com* 
pany    119 

4.  Freight— TAability  to  contribution — Chartered 
voyage. — ^A  ship  was  oharteied  to  proceed  from 
England  to  a  foreigrp  port  and  there  load  a 
return  cargo  for  freight  payable  on  delivery 
of  the  home  cargo.  The  ship  whilst  on  the*  out- 
ward voyage  in  ballast  met  with  a  misfortune 
which  necessitated  a  general  average  sacrifice. 
She  afterwards  completed  her  voyage,  and 
brought  home  the  cai^  for  which  her  owners 
received  the  chartered  freight  Held  (affirming 
the  decsion  of  Mathew,  J.),  that  the  chartered 
freight  was  liable  to  contribute  to  the  general 
average  aaorifice.  Williams  v.  London  Assurance 
Company  (1  M.  &  S.  318)  followed.  (Ct.  of 
App.J  Carisbrook  Steamship  Company  v. 
London  and  Provincial  Marine  and  General  In- 
surance Company  Limited    332 

5.  Negligence  of  crew — Right  to  contribution. — 
Where  a  charter-party  or  bill  of  lading  under 
which  goods  are  carried  contains  a  clause  ex- 
cepting liability  for  negligence  of  the  servants 
of  the  shipowner,  the  shipowner  is  entitled 
to  contribution  from  the  owner  of  the  goods 
for  general  average  expenses  although  they 
have  been  occasioned  through  the  neffligenoe 
of  the  master.  The  Carron  Park  (63  L.  T. 
Rep.  356;  6  Asp.  Mar.  Law  Cas.  543;  15  P. 
Div.  203)  approved.  (Ct.  of  App.)  Milburn  and 
Co.  V.  Jamaica  Fruit  Importing  and  Trad- 
ing Company  122 

6.  Time  charter  freight — Adjusters — Practice  of. — 
By  the  uniform  practice  of  average  adjusters 
a  loss  of  time  charter  freight  is  never  allowed 
in  general  average.^  Such  practice  is  not  in 
conflict  with  legal  principles,  and  is  right.  (Adm. 
Div.)    The  LettHm  317 

7.  Time  charter  freight— Fire — Detention  of 
ship. — ^A  fire  occurred  on  board  a  vessel  which 
was  under  time  charter,  and  in  order  to  extin- 
guish it  a>  sacrifice  was  incurred.  Whilst  the 
vessel  was  undergoing  repairs  the  hire  ceased 
under  the  terms  of  the  charter-party.  Held, 
that  the  shipowner  was  not  entitlea  to  any  com- 
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peusation  io  general  a.Yerage  for  the  delay 
caiued  by  the  sacrifioe.  (Adm.  Div.)  The 
Leitrim  317 

See  CoUUion,  No.  20 — Marine  In*uranee,  Nob.  17,  30. 

GOVERNMENT  STORES. 
See  Salvage,  No.  9. 

HARTER  ACT. 
See  Carriage  of  Goods,  Nos.  16,  17. 

HEAT. 

See  Carriage  of  Ooode,  No.   14—   General  Average, 

Now  3. 

INCOME  TAX. 

ateamihip  company — Mod€  of  assessment — Income 
Tax  Act  1842.— The  S.  Steamship  Company 
owned  the  steamship  B.  and  fifty-nine  sixty- 
fourths  of  the  steamship  G.^  the  remaining  five 
sixty-fourths  being  owned  by  other  persons. 
Held,  that  the  company  was  rightly  asseaeed  in 
respect  of  income  tax  by  two  assessments,  one 
in  respect  of  the  steamship  B.  and  the  other  in 
respect  of  the  steamship  G,,  as  the  latter  was 
an  adventure  carried  on  by  them  iointly  with 
other  persons  within  the  third  rule,  applying 
to  both  the  firai  and  second  cases  under  sect.  100 
of  the  Income  Tax  Act  1842  (Ridley,  J.) 
Tarrell 
pany 


wv       Auwvmu%7         AVA       XTBx/v       .A.V-IM  ^a-ws-uavj,        v./ 

'M  (app.)   V.   Sunderland  Steamship  Com- 
Limited  (reaps.)  416 


INJUNCTION. 

See   Charter-party,  No.   10. 

JETTISON. 
See  Charter-party,  No.  9. 

JOINT  TORTFEASORS. 

See  Collision,  No.  10. 

JURISDICTION. 

See  Collision,  Na  9 — Lord  CampheWs  Act — Practice, 

Nos.   1,  11. 

KING'S    SHIP. 
See  Collision,  Nos.  33,  45— /'ractiee,   No.  7. 

LASCARS. 
See  Seamen,  No.  7. 

LAY  DAYS. 
See   Carriage   of   Goods.   Nos.   9,    1^— Charter-party, 

Now  7. 

LEX  FORI. 
See  Master's  Wages  and  Disbursements,  Noa.  2,  3. 

LIEN. 

1.  Possessory  lien — Shipwright's  hill, — ^Wbere  a 
a  contract  has  been  entered  into  to  do  certain 
repairs  to  a  ship,  the  repairers  have  a  posaea- 
sory  lien  for  the  work  they  have  done,  although 
theiy  h&ve  not  completed  all  the  repairs  they 
contracted  to  do.    (Adm.  Div.)    The  Tergeste  ...  356 

2.  Wages — Maritime  lien — Food  for  crew. — ^An 
allo>wance  of  money  made  to  the  crew  of  a  vessel 
in  consideration  of  their  finding  their  own  pro- 
visions is  part  of  their  wages,  and  they  have  a 
maritime  lien  in  respect  of  it^  (Adm.  Div.) 
The  Tergeste  356 

3.  Wages — Possessory  lien — ShipwriqhVs  hill — 
Priorities, — ^The  maritime  lien  of  tne  crew  for 
their  wa^es  takes  priority  of  the  possessory  lien 
of  ahipwriffhts  up  to  the  time  when  the  vessel  is 
put  into  tne  hands  of  the  shipwrights  lor  le- 
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pairs,  and  the  fact  of  the  master  and  crew  being 
on  board  the  vessel  while  repaim  are  being  done 
does  not  oust  the  possessory  lien   of  the  ship- 
wrights.   (Adm.  Div.)    The  Tergeste  366 

See  Carriage  &f  Goods,   Noe.   18,   19— Charter-party, 
No.  11 — Damage,  Nos.  2,  i—Sale  of  Cargo,  No.,  6. 

LIFEBOAT. 
See  Salvage,  Nos.  10,  12. 

UGHTS. 

See  CoUision,  Nos.  17,  21,  22,  34,  35,  40,  41,  42,  44,  46. 

LIGHTSHIP. 

See  CoUiHon,  No.  1^  14. 

LIMITATION  OF  LIABILITY. 

1.  Danish  ship  —  Crew  space  —  Certificate  of 
Registry.-— Ibfd  ownera  of  a  Danish  ship  are  not 
entitled  in  limiting  their  liability  to  deduct 
crew  space  from  the  gross  tonnage,  although 
the  tonnage  regulations  of  the  Merchant  Ship- 
ping Act  1894  have  been  adopted  by  Denmark, 
and  according  to  the  Damsh  certificate  of 
registry  the  crew  space  is  stated  therein  and  it 
is  proved  that  the  dimensions  of  crew  space 
have  been  cut  up  over  the  hatchway.  To  entitle 
a  ship  to  such  deduction  it  is  necessary  to  prove 
that  the  certificate  mentioned  in  the  3rd 
paragraph  of  the  6th  schedule  to  the  Merchant 
bhipping  Act  1894  has  been  given  by  a  surveyor 
of  ships  to  the  collector  of  customs,  and  such 
schedule  only  relates  to  British  ships.  (Adm. 
Div.)    The  Cathay  100 

2.  French  steamship — Double  bottom — Board  of 
Trade  surveyor. — ^In  an  action  for  limitation  of 
liability  by  owners  of  a  French  steamship,  the 
French  certificate  of  registry  supiK>rted  by  affi- 
davit giving  the  gross  tonnage  exclusive  of 
double  bottom,  and  the  Order  in  Council  of  the 
5th  May  1873,  CKtending  the  provisions  ol  the 
Merchant  Shipping  Act  Amendment  Act  1862 
(25  &  26  Vict  c.  63)  as  to  measurement  to  French 
veaaeis,  were  put  in.  A  further  affidavit  was 
filed  alleging  that  the  double  bottom  for  water 
ballast  was  not  used  for  the  purpose  of  carry- 
ing oargo,  stores,  or  fuel.  Held,  that  this  was 
sufficient  evidence,  and  that  it  was  not  necessary 
that  the  certificate  of  a  Board  of  Trade  sur- 
veyor under  sect  81  of  the  Merchant  Shipping 
Act  1894  should  be  also  adduced.  (Adm.  Div.) 
The   Cordilleras     506 

3.  Lord  CampheWs  Act — Life  elaims — Tims  for 
bringing  in  claims, — ^lu  an  action  of  limitation 
of  liability,  notwithstanding  the  provisions  of 
sect  3  of  Lord  Campbell's  Act  (9  &  10  Vict, 
c.  60),  the  Court  of  Admiralty  may,  if  it  sees 
fit,  under  sect  504  of  the  Merchant  Shipping 
Act  1894  (57  &  58  Vict,  c  60),  fix  a  time,  less 
than  that  allowed  by  Lord  Campbell's  Act, 
within  which  claims  for  loss  of  life  shall  be 
made  against  the  fund  in  court.  (Adm.  Div.) 
The  Alma     376 

4.  "  Tons  burden  *' — Gross  tonnage — Register 
tonnage, — ^Tbe  words  **  ships  not  exceeding  15  tons 
burden  "  in  sect.  3,  sub-sect.  1,  of  the  Mprohant 
.Shipping  Act  1894  mean  ships,  the  net  register 
tonnaj^e  of  which,  ascertained  according  to  the 

Provisions  of  that  Act,  does  not  exceed  15  tons ; 
BDoe  an  unregistered  ship,  the  gross  tonnage  of 
which,  ascertained  according  to  the  Act,  exceeds 
15  tons,  but  whose  net  registered  tonnage,  asoer^ 
tained  for  the  purpose  of  registration  according 
thereto,  is  less  than  15  tons,  is  exempt  from 
registration,  and  her  owners  are  entitled  to  limit 
their  liability  calculated  upon  a  tonnage  so 
ascertained.    (Ct  of  App.)    The  Brunei  10 

LONDON  CORN    TRADE  ASSOCIATION. 
See  Charter-party,  No.   12. 
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Collinon — Foreign  ship — Foreian  teamanr—Jurit- 
diction. — ^The  provisioDs  of  the  Fatal  Accidents 
Acta  1846  and  1864  apply  to  a  case  wherfr  the 
person  in  respect  of  wnoee  death  damages  are 
sought  io  be  recovered  in  an  English  court 
against  the  owner  of  a  British  ship  is  an  alien, 
and  is  at  the  time  of  the  negligent  act  which 
caused  his  death  on  board  a  foreign  ship  on  the 
high  eeas ;  and  therefore  a  foreigner,  the  widow 
of  a  foreign  seaman  killed  on  the  high  seas 
while  on  board  &  foreign  ship  by  a  collision 
with  a  British  ship  caused  by  the  negli- 
gent navigation  of  the  British  ship,  can 
maintain  an  action  in  England  under  these 
Acts  against  the  English  shipowner  for  the 
negligence  of  hia  aenrante  in  causing  the  death. 
(K.   B.   Div.)    David8S(m\.   Hill  ar^  other$   ...  223 

See  Limitation  of  Liability,   No.  3. 

LOSS  OF  MARKET. 
See  Carriage  of  Ooodt,  No.  20. 

LUMP  FREIGHT. 
See  Marine  Ineuranee,  No.  14. 

MANCHESTER  SHIP  CANAL. 
See  CoUieion,  Nos.  6,  7,  Sb—JSale  of  Cargo,  No.   1. 

MARINE  INSURANCE. 

1.  Carriage  of  goods  —  Neglgenee  —  Loes  of 
cargo. — ^Where  goods  were  loaded  on  a  barge 
under  a  contract  of  carriage  by  which  the 
barge  owners  were  not  to  be  liable  for  "any 
loss  or  damage  to  goodft  which  can  be 
covered  by  insurance/'  and  through  the  negli- 
gence of  the  barge  owner's  servants  the  barge 
was  sunk  and  the  oil  lost,  it  was  held  that  the 
clause  did  not  relierve  tne  carriers  from  the 
obligation  of  using  reasonable  care  and  skill, 
and  that  they  weie  liable  for  the  negligence 
of  their  servants.     (Walton,  J.)    Price  and  Co. 

V.    Union  Lighterage  Company    398 

2.  Coal-— -Supply  of — Commencement  of  voyage — 
Negligence  of  master. — Where  a  steamship  com- 
mences a  stage  of  her  voyage  with  a  deficiency 
of  coal  owing  to  the  negligence  of  the  master, 
any  loss  to  the  assured  resulting  from  such 
denciencv  is  not  covered  by  a  clause  in  the 
policy  that  the  insurance  is  "  to  cover  loss 
through  the  negligence  of  master  mariners, 
engin^rs,  or  pilots,"  and  hence  the  shipowner 
cannot  recover  such  loss,  he  having  broken  his 
warranty  of  seaworthiness.  (Ct.  of  App.) 
Greenock  Steamship  Company  v.  Maritime  In- 
surance Company  Limited  .....364,  463 

3.  Coal — Supply  of — Premium. — ^A  loaa  caused  by 
a  steamship  commencing  a  stage  of  the  voyage 
with  a  deficiency  of  coal  is  covered  by  a  clause, 
*'  Held  covered  in  case  of  any  breach  of  war- 
ranty ...  at  a  premium  to  be  hereafter 
arranged,"  but  where  the  loss  has  occurred 
before  the  breach  of  warranty  is  discovered 
the  premium  to  be  arranged  will  be  at  least  as 
great  as  the  loss  and  so  the  insured  can  recover 
nothing  under  the  clause.  (Bigham  J.) 
Greenock  Steamship  Company  t.  Maritime  In- 
suranee  Company  364 

4.  Coal — Unseaworthiness  —  Commencement  of 
voyage. — A  steamship  on  commencing  a  voyage 
is  primd  facie  unseaworthy  if  she  has  not  suffi- 
cient coal  on  board  then  to  coo^plete  the 
voyage,  but  where  the  voyage  is  made  in 
stages  she  is  seaworthy  if  she  has  suffi- 
cient coal  on  board  on  commencing  each 
stage  to  enable  her  to  complete  that  stage. 
(Bigham,  J.)  Greenock  Steamship  Company  t. 
Maritime  Insurance  Company  Limited  364 

5.  **  Collision  " — Meaning  of. — ^By  a  policy  of 
marine  insurance  on  certain  tugs,  the  assured 
was  protected  against  damage  to  any  of  the  in- 
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Bured  tugs  "owinff  to  actual  collision  between 
any  such  tug  ana  any  vessel,  bridge,  wharf, 
mooring  pier,  or  similar  structure.  Onei  of 
the  insured  tugs  struck  against  an  anchor  in 
the  bed  of  a  river  and  was  damaged.  The 
anchor  was  attached  bv  some  twenty  or  thirty 
fathoms  of  c^ain  to^  tne  bows  of  a  schooner, 
the  after  part  of  which  was  lying  on  the  bank 
of  the  river.  Held,  that  the  anchor  so  attached 
to  the  schooner  was  a  part  of  the  schooner,  and 
that  collision  with  the  anchor  was  a  collision 
between  the  tug  and  a  "  vessel "  within  the 
meaning  of  the  policy,  and  that  the  assured 
was  therefore  entitled  to  recover  under  the 
policy  for  the  damage  to  the  tug.  (Q.  B.  Div.) 
Be  an  Arbitration  between  Margetts  and  Ocean 
Accident  and  Guarantee  Corporation  Limited...  217 

6.  Concealment — Morterial  facts — Lloyd's  agents. — 
The  knowledge  of  Lloyd's  agents  cannot  be 
taken  to  be  the  knowledge  of  an  individual 
member  of  Lloyd's,  so  as  to  necessarily  make 
void  a  policy  of  marine  insurance  on  the  ground 
of  concealment  of  facts,  where  such  individual 
member  has  no  actual  knowledge  in^  fact. 
(Bruce,  J.)  Wilson  and  others  v.  Salamandra 
Assurance  Company  of  St.  Petersburg  370 

7.  Constructive  totqU  loss. — Abandonment — Rein- 
surance— Salvage. — Where  underwriters  rein- 
sured a  shi^  against  total  and  (or)  constructive 
total  loss  with  an  undertaking  "  to  pav  as  may 
be  paid  "  on  the  original  policy  and  the  policy 
of  reinsurance  contained  a  suing  and  labouring 
clause>  but  excluded  salvage  charges,  then,  in 
the  event  of  the  ahip  experiencing  &  disaster 
during  the  insured  voyage  which  would  have 
justified  the  owners  in  giving  notice  to  the 
original  insurers  of  abandonment,  Uie  rein- 
surers will  not  be  liable,  either  as  for  a  con- 
structive total  loss  or  under  the  suing:  and 
labouring  clause,  for  money  paid  by  the  original 
insurers  in  respect  of  the  cost  of  bringing  the 
ship  to  port  ana  of  repairs,  though  such  money 
amounts  to  100  per  cent,  on  the  insured  value 
of  the  ship,  if  in  fact  the  owners  gave  no  notice 
of  abandonment.  (Bigham,  J.)  Western  As- 
surance Company  of  Toronto  v.  Poole  390 

8.  Constructive  total  loss — Cost  of  repairs — Value 
of  wreck, — ^By  a  policy  of  marine  insurance  oo 
a  ship  the  ship  was  valued  at  23.0002.,  and  it 
was  provided  tna4i  that  sum  should  be  taken  as 
the  repaired  value  in  ascertaining  whether  the 
vessel  was  a  constructive  total  loss.  The  ship 
afterwards  ran  ashore,  but,  being  temporarily 
repaired,  was  brought  back  to  fnglanld.  The 
cost  of  repairs,  if  the  ship  had  been  reinstated, 
would  have  been  22,5002.  Held,  that  she  was 
not  a  constructive  total  loss  and  that  in  decid- 
ing whether  or  not  there  had  been  a  construc- 
tive total  loss,  the  value  of  the  damaged  vessel 
as  she  lay  on  the  rooks  ought  not  to  be  added 
to  the  cost  of  reinstating  her.  Dictum  in 
Young  v.  Turing  (2  M.  &.  6.  593)  disapproved. 
(Ct.  of  App.)  Angel  v.  Merchants*  Marine  In- 
surance Company  Limited  406 

9.  Constructive  total  loss — Valued  policy— Cost  of 
Repairs— Institute  Time  Clauses. — ^A  ship  was 
insured  against  all  risks  in  a.  valued  policy  of 
16,0002.  The  policy  contained  the  Institute 
Time  Clauses,  one  of  which  is  **  The  insured 
value  shall  be  taken  as  the  repaired  value  in 
ascertaining  whether  the  vessel  is  a  construc- 
tive total  loss."  The  underwriter  reinsured^ 
but  only  against  a  total  loss,  and  in  the  polioy 
of  reinsurauoe  this  clause  was  struck  out.  The 
ship  was  stranded,  and  the  owners  abandoned  her 
as  a  constructive  total  loss,  selling  her  for  60002. 
to  a  buyer  who  raised  and  repaired  her.  On 
the  evidence  it  appeared  that,  while  she  was 
an  ordinary  constructive  total  loss,  vet  she 
might  have  been  repaired  at  less  cost  than  her 
assured  value.  Held,  that  under  these  circum- 
stances the  underwriter  was  not  entitled  to 
recover  on  the  policy  of  reinsurance  as  for  a 
total  loss.     (Bigham,  J.)    Marten  and  others  v. 
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Steam$h%p    Owner$    Underwriting    Aitociation 
Limited     339 

la  C ontribution^Liability. -^Ther^  is  no  principle 
of  law  which  requires  a  person  to  contribute  to 
»n  expenditure  incurred  by  another  merely  be- 
cause he  has  derived  a  benefit  from  it.  (fi.  of 
L.)  Swibon  Steamship  Company  v.  London 
Auuranee  2 

IL  Deck  cargo — Inland  voyage — Cuetom. — The 
rule  which  exempts  underwriters  from  liability 
for  the  loss  of  deck  cargo  under  an  ordinary 
policy  on  goods  for  a  vcyage  by  sea  wbeie 
there  is  no  well-known  usage  to  carry  such 
oadTgo  on  deck  does  not  apply  to  inland  voyages 
by  canal  or  river  contemplated  l^y  the  policy, 
00  which  voyages  it  has  been  tfaie  usage  and 
practice  to  carry  cargo  on  deck;  and  oonse- 
ouently,  if  in  such  a  case  the  goods  stowed  on 
deck  be  damaged  or  lost  by  perils  insured 
against  in  the  policy,  tke  underwriters  will  be 
liable  for  the  loss.  (Walton,  J.)  AvoUinarie 
Company  Limited  v.  JVord  Deutsche  insurance 
Company   52^ 

12.  Dock  dues— Apportionment  of— Lloyd* s  Clas- 
sifieation,— In  the  course  of  a  voyage  covered 
by  a  policy  of  marine  insurance  a  ship  sus- 
tained damage  by  a  peril  insured  against,  and 
had  to  go  into  a  dry  dock  for  repairs.  While 
she  was  in  dock  the  owners  took  advantage  of 
the  opportunity  to  have  her  surveyed  for  re- 
dassitication  at  Lloyd's,  though  the  time  for 
such  survey  was  not  yet  due.  The  survey  did 
not  cause  the  ship  to  be  detained  in  the  dock 
for  any  time  beyon'H  what  was  neoessaxy  for 
completing  the  repairw.  Held  (reversing  the 
judgment  oi  the  court  below),  that  ^  under- 
writers were  liable  for  the  whole  of  the  ex* 
penses  ol  getting  the  ship  into  and  out  of 
dock  aod  for  the  dock  dues,  and  that  there 
should  be  no  apportionment  between  them  and 
the  owners.  (H.  of  L.)  Buabon  Steamship 
Company  v.  London  Assurcmce  Z 

13.  Foreign  law — Restraint  of  princes.— A  muni- 
cipal law  of  a  country  forbidding  the  importa- 
tion of  diseased  cattle  is  a  "  restraint  of  princes 
or  people"  in  a  policy  of  marine  in- 
surance, but  a  warranty  against  '*  capture, 
seisure,  or  detention "  relieves  the  under- 
writers from  liability.  (Ct  of  App.)  Miller  v. 
Law  Accident  Insurance  Company  386 

14.  Freight — Bill  of  lading  and  ehatteT'party — 
PerUe  of  the  sea.^A  ship  was  chartered  for  a 
specified  voyage  for  a  lump  freight,  payable  on 
delivery  of  the  cargo.  The  charter-party  pro- 
vided that  the  master  should  sign  bills  of  lad- 
ing at  any  rate  of  freight  which  the  charterers 
might  require,  but  not  under  chartered  rates, 
or  difference  to  be  settled  in  cash  on  signing 
bills  of  lading.  There  was  also  a  clause  pro- 
viding for  the  cesser  of  the  charterers'  liability 
upon  shipment  of  the  cargo  provided  that  the 
cargo  was  worth  freight  dead  freight,  and 
demurrage  on  arrival  at  the  port  of  discnarge, 
the  vessel  to  have  a  lien  tl:^reon  for  the  re- 
covery of  all  freight,  dead  freight  and  demur- 
rage. The  owners  insured  the  lump  freight 
''chartered  or  em  if  chartered,  as  valued,  on 
board  or  not  on  board."  A  full  cargo  was 
shipped,  but,  owinv  to  the  loss  of  part  of  it  on 
the  voyage  by  perils  of  the  sea,  the  bill  of  lad- 
ing freight  at  the  port  of  dischaxge  was  not 
equal  to  the  chartered  freight,  tnough  the 
cargo  itself  was  worth  more  than  the  chartered 
freight.  The  bills  of  lading  preserved  no 
general  lien  on  the  cargo.  In  sji  action 
against  the  underwriters  on  the  policy  to  re- 
cover the  difference  between  the  bill  of  lading 
freight  and  the  chartered  freight.  Held 
(affirming  tlie  judgment  of  the  court  below), 
tha^  they  were  not  liable,  am  the  loss  of  char- 
tered freight  had  been  caused  not  through 
perils  of  tne  sea,  but  by  the  plaintiffs  so  fram- 
ing the  bill  of  lading  as  not  to  give  themselves 


.  PAGE 

a  lien  over  the  whole  cargo  for  the  chartered 
freight.  (H.  of  L.)  WiUtams  and  others  v. 
Canton  Insurance   Office    247 

16.  Freight — Refrigerating  machinerih-Commer- 
cial  impossibility.— A  policy  on  freight  of  frosen 
meat  .contained  the  clause,  "  Chartered  freights 
and  freights  are  warranted  free  from  any  claim 
consequent  on  loss  of  time."  Before  the  vessel 
loaded  the  meat,  a  fire  destroyed  her  re- 
frigerating machinery,  so  that  she  could 
not  carry  frozen  meat.  It  was  necessary 
to  bring  the  materials  to  repair  the 
machinery  from  England  to  Australia,  where 
the  fire  occurred,  which  would  have  in- 
volved great  delay.  Held^  that,  as  this  would 
have  rendered  the  earning  the  freight  commer- 
ciallv  impossible,  this  was  a  loss  "'consequent 
on  lose  of  time "  within  the  worc^  of  the 
policy,  and  therefore  the  underwriters  were  not 
liable  for  loss  ol  freight.  (Mathew,  J.)  Turn, 
bull,  Martin,  and  Co.  v.  Hull  Underwriters* 
Association      93 

16.  Freight— Salvage  of  earao— Italian  law — 
Total  loss. — The  plaintiffs  advanced  monev  for 
ship's  disbursements  to  the  captain  of  an 
Italian  ship,  who  gave  them  a  note  by  which 
he  promised  to  repay  the  amount  advanced  ten 
days  after  the  arrival  of  the  ship  at  the  port  of 
destination,  and  he  thereby  pledged  the  vessel 
and  freight,  and  directed  the  consignees  at  the 
port  of  destination  to  pay  the  amount  from  the 
freight  received.  The  plaintiff^  then  effected 
ao  insurance  against  perils  of  the  sea  of  the 
advances  so  made,  by  a  policy  warranted  free 
of  all  average.  B]^  perils  of  the  sea  the  ship 
became  a  constructive  total  loss  on  the  voyage, 
and  so  never  arrived  at  the  port  oi  destination. 
But  part  of  the  cargo  bein^r  salved,  freight 
became  payable  on  it  by  Italian  law,,  and  was 
in  fact  paid.  In  an  action  by  the  plaintiffs 
sgainst  the  underwriters  as  for  a  total  loss: 
Held  (affirming  the  decision  of  Bigham.  J.), 
that,  by  reason  of  payment  of  part  of  the 
freight,  there  was  no  total  loss,  and  the 
plaintiffs  were  therefore  not  entitled  to  recover 
upon  the  policy.  (Ct.  of  App.)  Price  and 
another  v.  Maritime  Insurance  Company 
Limited     213 

n..  General  Average  —  Belgian  law  —  Charter- 
part  y.-^-By  a.  policy  of  insurance  effected  by  the 
plaintiff  on  his  ship  with  the  defendants,  who 
were  underwriters,  it  was  provided :  "  General 
average  payable  according  to  foreign  statement 
if  so  made  up."  The  ship  bein^  chartered  to 
third  persons  for  carriage  of  timber,  it  was 
provided  by  the  charter-party  that  the  ship 
might  carry  a  deck  load  of  timber,  and  that 
**  In  case  of  average  .  .  .  jettison  of  deck 
cargo  (and  the  freight  thereon)  for  the  common 
safety  shall  be  allowable  as  general  average." 
In  the  course  of  a  voyage  to  Antwerp  it  became 
necessary  for  the  common  safety  to  jettison 
part  of  the  deck  cargo;  and,  upon  the  average 
statement  being  made  up  there,  this  was  in- 
cluded in  general  average.  Apart  from  any 
special  provision  in  the  charter-party,  the 
jettison  ol  deck  carjgro  and  the  freight  tneieon 
would  not  by  Belgian  law  be  the  subject  of 
general  average;  but  that  law  recognises  any 
special  provision  as  to  what  shall  be  the  sub- 
ject of  general  average.  Held,  that  as  the 
statement  had  in  fact  been  made  up  at 
Antwerp,  the  proper  place  for  making  it  op, 
and  the  charter-party  imported  no  terms  of  a 
special  and  unusual  character  such  as  could 
not  reasonably  have  been  contemplated  bv  the 
parties  to  the  policy  of  insurance,  the  defen- 
dants were  bound  by  the  statement,  and  were 
therefore  liable  to  indemnify  the  plaintiff 
against  the  contribution  that  had  to  to] made 
up  by  the  ship  in  general  average  relating  to 
the  loss  on  the  jettison  of  the  deck  cargo.  (Ct. 
of  App.)  De  Hart  v.  Compania  Anonima  de 
Seguros  Aurora  345,  464 
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18.  IllegalUy  —  Pleading — Practice.  —  Where  a 
policy  is  illegal  by  statute,  the  oourt  will  not 
enforce  such  policy,  althou^rh  the  illegality  has 
not  been  pleaded.  (Kennedy,  J.)  Oedge  and 
othetc  y.  Boyal  Exchange  Assurance  57 

19.  Mutual  Insurance — Member— Principal  and 
agent — Insurable  interest, — ^The  defeodants  who 
were  the  owners  of  a  certain  ship,  authorised 
their  agent  to  insure,  and  the  agent  did  insure 
the  ship  by  an  ordinary  Lloyd's  policy  in  the 
plaintiff  association,  the  object  of  which  assooia* 
tion  waa  the  mutual  insurance  *'of  ahips  which 
the  members  might  be  authorised  to  insure  in 
their  own  names,"  and  a  "member"  was 
defined  to  be  '*any  person  who,  on  behalf  of 
himself  or  any  other  person,  insures  any  ship 
in  the  association."  By  ao  entering  the  ship 
the  agent  became  a  **  member,"  and  waa  per- 
sonally responsible  to  the  association  for  the 
payment  of  the  contributions  and  premiums 
due  in  resi>ect  of  the  insurance.  In  practice 
these  contributions  were  collected  from  the 
members,  that  is,  from  those  who  entered  ships 
in  the  club,  abd  the  members  then  got  the 
money  from  thetr  principals,  and  a  committee 
were  empowered  to  assess  members  rateably  to 
provide  a  fund  to  meet  losses.  The  policy,  the 
memorandum  and  articles  of  association  and 
the  rules,  which  tos^ether  formed  the  contract 
of  insurance,  contained  no  express  provision 
either  that  the  defendants  should  be  liable  for 
the  contributions  and  premiums,  or  that  they 
should  be  relieved  from  such  liability.  The 
defendants'  agent  became  insolvent,  and  unr 
able  to  pay  the  contributions  and  premiums, 
and  the  association  brought  an  action  to  re< 
cover  the  same  from  the  defendants  as  owners 
of  the  ship.  Held,  that  as  the  defendants 
alone  had  an  insurable  interest  as  owners  of 
the  ship,  and  as  it  was  for  their  benefit  the  in- 
surance was  effected,  they,  as  well  as  their 
agent,  were  liable  to  pay  the  contributions  and 
premiums  unless  they  could  show  that  their 
contract  in  unmistakable  terms  relieved  them 
from  such  liability,  which  the  contract 
in  this  case  did  not  do.  (Bigham^  J.) 
British  Marine  Mutual  Insurance  Association 
Limited  v.  Jenkins  and  others  26 

20.  Removal  of  wreck— Collision—Liability  of 
underwriters, — ^By  a  policy  of  marine  insurance 
the  underwriters  agreed  that,  if  the  ship  asaured 
came  into  collision  with  any  other  ship  and  the 
assured  in  consequence  thereof  was  bound  to 
paj  any  sum  **  in  respect  of  injury  to  such  other 
ship  or  veMel  itself,  or  to  the  goods  or  effects 
on  board  thereof,  or  for  loss  of  freight  then 
being  earned  by  such  other  ship  or  vessel," 
thev  would  pay  to  the  assured  a  proportion  of 
BiMh  suip.  The  ship  assured  ran  into  and  sank 
another  ship  in  the  Tees.  The  owner  of  the 
wreck  was  compelled  to  pay  to  the  harbour 
authorities  the  expenses  of  removing  the  wreck, 
and  he  recovered  the  amount  from  the  owner 
of  the  ship  assured.  Held,  that  the  sum  paid 
by  the  assured  in  respect  of  the  removal  of  the 
wreck  of  the  other  ship  was  not  a  sum  paid  by 
him  **  in  respect  of  injury  to  such  other  ship  or 
vessel  itself,  within  the  meaning  of  the  policy. 
(Ct.  of  App.  reversing  Mathew,  J.)  Burger  v. 
indemnity  Muttuil  Marine  Assurance  Company 
Limited    85 

21.  Seaworthiness — Cargo  of  cattle — Lloyd's  sur- 
veyor.— In  a  policy  on  a  cargo  the  implied 
warranty  of  seaworthiness  is  not  excluded  oy  a 
provision  that  "  fittings  and  conditions  of  the 
cattle  to  be  approved  by  Lloyd's  agents*  sur* 
veyor,"  and  if  in  fact  the  ship  is  unsea worthy 
the  underwriters  are  not  liable.  (Bigham,  J.) 
Sleigh  T.   Tyser    97 

22.  Seaworthiness — Cargo  of  ecUtle — Ventilation-^ 
Cattlemen*— Inaui^cient  ventilation  and  an  in- 
sufficient  supply  of  cattlemen  constitute  a 
breach  of  the  implied  condition  of  seawofthi* 


ness  of  a  cargo  ol  cattle^    (Bigham,  J.)     Sleigh 
V.    Tyser  97 

23.  Seaworthiness — Total  loss — Onus  of  proof. — 
Where  a  ship  is  lost  shortly  after  leaving  port 
without  any  known  cause  sufficient  to  account 
for  the  catastrophe,  there  is  a  preeumpti<Mi  in 
favour  of  unseaworthiness,  but  such  presump- 
tion may  be  rebutted  by  evidence  as  to  the 
actual  condition  of  the  ship  at  the  time  of 
sailing.  (P.  C.)  Ajum,  Ooolam,  Hossen,  and 
Co.  V.  Union  Marine  Insurance  Company  167 

24.  Stamp  Act — Time  policy. — ^A  ship  was  insured 
foi:  twelve  months  bv  a  policy  which  contained 
a  clause  providing  that,  should  the  vessel  be  at 
tea  or  abroad  on  the  expiration  of  the  policy, 
she  should  be  held  covered  **  until  arrival  at 
her  port  of  final  destination  in  the  United 
Kingdom,  or  on  the  continent  of  Europe,  at  a 
pro  rata  daily  premium  to  the  within.^'  After 
the  expiration  of  the  twelve  months  the  ship 
was  abroad,  and  was  lost  on  her  homeward 
voyage.  Held,  affirming  the  decision  of  Big- 
ham,  J.,  reported  85  L.  T.  Rep.  241;  9  Asp. 
Mar.  Law  Cas.  233;  (1901)  2  K.  B.  567,  that 
the  policy  was  a  contract  for  a  time  exceeding 
twelve  months,  and  was  invalid  under  sect.  93, 
sub-sect.  3,  of  the  Stamp  Act  1891.  (Ct  of 
App.)  Boyal  Exchange  Assurance  Corpora- 
tion V.  Sjdforsakrings  Aktiebolaget  Vega 329 

25.  Stamp  Act — Time  policy. — ^An  action  upon  a 
policy  for  twelve  months  containing  the  con- 
tinuation clauBe  *' should  the  vessel  be  at  sea 
or  abroad  on  the  expiration  of  this  policy  it  is 
agreed  to  hold  her  covered  until  arrival  at  her 
port  of  final  destination  in  the  United  King- 
dom or  on  the  Continent  of  Europe  at  a  pro 
rala  daily  premium  "  in  respect  of  damage  sus- 
tained after  the  expiration  of  the  twelve 
months  cannot  be  maintained  as  the  policv  is 
one  entire  contract  for  a  period  exceeding 
twelve  months,  and  therefore  invalid  by  reason 
of  sect.  93,  sub-sect.  3  of  the  Stamp  Act  1891. 
(Bigham,  J.)  Boyal  E^chjange  Assurance  Cor- 
poration V.  Sjdforsakrings  Aktiebolaget  Vega...  233 

26.  Suing  and  labouring  clause — Negligence — 
Contract  of  injdemnity — Shipowners  who 
had  entered  into  a  contract  of  affreight- 
ment whioh  contained  no  negligence  clause 
exempting  them  from  liability  for  loss 
arising  through  the  negligence  of  their 
servants,  effected  with  an  underwriter  a  policy 
of  insurance  on  their  ship  to  cover  their 
liability  of  anj  kind  to  the  owners  of  the  cargo 
up  to  a  certain  specified  amount  owing  to  the 
omission  of  the  negligence  clause  in  the  con- 
tract. The  policy  was  an  ordinary  printed 
form  of  Lloyd's  policy,  and  contained  a  suing 
and  labouring  oUuse  entitling  the  assured  to 
sue  and  labour  for  the  defence  and  recovery 
of  the  ffooda  and  ship.  During  the  iosured 
voyage  tne  vessel  stranded  owing  to  the  negli- 
gence of  the  shipowners'  servanto  and  part  of 
the  oar^o  was  lost,  and  the  shipowners  oecama 
liable  m  respect  thereof.  The  shipowners  in- 
curred expenses  in  saving  the  cargo  which  was 
sayed  and  in  trying  to  save  the  carffo  which 
was  lost,  and  in  attempting  to  tow  the  vessel 
off  the  rocks;  and  thev  sought  to  recover  these 
expenses  from  the  underwriter,  not  as  a  direct 
loss  under  the  policy,  but  under  the  suing  and 
labouring  clause  in  the  policv  as  being  suing 
and  labouring  expenses.  Held,  that  the  policy 
was  not  a  policy  on  goods  and  that  the  suinp^ 
and  labouring  clause  in  the  policy  had  no  appli- 
cation to  the  subject-matter  of  the  insurance, 
and  did  not  form  anv  part  of  the  insurance^ 
and  that  therefore  the  shipowners  could  not 
recover  under  that  clause  tne  expenses  so  in- 
curred by  them.  (Ct  of  App.  affirming 
Walton,  J.)  Cunard  Steamship  Company 
Limited  v.  Marten  34^  452 

27.  Tim^     policy— Breakdown      of     WMchincry 
Freight.— Wh»TQ    shipowners    effected    a    time 
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policy  upon  ''chartered  or  hiie  money" 
to  *'  cover  loss  of  hire  money  **  cauBed 
by  {inter  tilia)  want  of  repairs  or  breakdown  of 
machinery,  and  under  the  provisions  of  a 
Grovernment  charter-party  the  Admiralty  dis- 
charged the  chartered  vessel  from  their  service 
in  consequence  of  it  being  discovered  that 
some  of  her  propeller  blades  were  cracked,  it 
was  held  in  an  action  on  the  i>oIicy  that  the 
**^  chartered  or  hire  money "  in  the  polioy 
meant  "  hire  money  "  in  the  nature  of  freight 
payable  under  a  contract ;  that  the  loss  of  such 
hire  to  the  shipowners  was  caused  by  the  exer- 
cise of  the  option  which  the  Admiralty  had 
under  the  charter-party  to  discharge  the  vessel 
from  their  service,  and  not  by  the  want  of 
repair,  ^  breakdown  of  machinery,  or  other 
perils  insured  against  under  the  policv,  and 
that  there  was  therefore  no  loss  under  the 
policy,  for  which  the  shipowners  were  entitled 
to  recover.  (W&lton,  J.)  Mctnehester  Liners 
Limited  v.  JBritieh  and  Foreign  Marine  In- 
evranee  Company  Limited    266 

28.  Time  policy— Perils  of  the  sea — Grain  trade, — 
Where  a  ship  emploved  in  the  grain  trade 
carried  separation  cloths  and  damage  mats,  and 
such  cloths  and  mats  were  lost  by  perils  of  the 
sea  on  a  voyage  during  which  they  were'  not  in 
use,  it  was  held  that  a  time  policy  upon  the  ship 
and  her  furniture  covered  such  loss.  (Ct.  of 
App.)    Hogarth  and  Co.  v.  Walker 84 

29.  Total  loss— Ship — Wagering. — ^A  policy  of 
insurance  agreeing"  to  pay  a  total  loss  in  the 
event  of  a  ship  not  arriving  at  a  port  by  a 
certain  date  is  a  policy  **  od  a  ship "  within 
19  Geo.  2,  c  37.  (Kennedy,  J.)  Gedge  and 
others  v.  Boyal  Exchange  Assurance  57 

30.  Valued  policy  —  Total  ^  loss  —  Proportions — 
Salvage. — Where  a  ship  is  insured  for  an  agreed 
value  by  a  valued  policy  of  insurance,  and  a 
general  averaee  loss  ia  sustained,  or  a  salvage 
award  is  paid  by  the  owners,  oauBed  upon  a 
value  larger  than  the  value  in  the  policy, 
the  underwriters  are  only  liable  for  the 
proportion  of  the  loss  which  the  value 
in  the  policy  bears  to  the  true  value, 
and  not  for  the  whole  loss.  (H.  of  L.  affirming 
Ct.  of  App.)  Balmoral  Stearmship  Company  v. 
Marten      139,  264,  321 

31.  Voyage  policy — Duration  of  risk. — By  a  policy 
of  insurance  a  vessel  was  insured  for  a  voyage 
to  a  certain  port  until  she  had  "moored  at 
anchor  in  good  safety,"  and  *'for  thirty  days 
in  port  after  arrival  however  employed." 
Held  (affirming  the  judgment  of  Bigham,  J.), 
that  the  wordb  ''thirty  days"  ia  the  policy 
meant  thirty  cooeecutive  periods  of  twenty- 
four  hours  commencing  from  the  precise  time 
of  the  day  at  which  the  veseel  arrived  and  was 
moored  in  safety.  (Ct.  of  App.)  Comfoot  v. 
Royal  Exchange   Assurance  Corporation  ...418,  489 

See  General  Average,  Nos»   1,  2 — Practice,   No.  8-^ 

Sale  of  Cargo,  No.  4. 

MARITIME  LIEN.  ; 

See  Damage,  Nos.  2,  3— Xt«n,  Nos.  2,  3. 

MASTER'S  WAGES  AND  DISBURSEMENTS. 

1.  Bill    of    exchange — Dishonour — Notice    of. — A 
ship  arrived  at  Colombo  in  want  of  coal,  and 
her    master    needed    cash    for    disbursements. 
The  coals  were  supplied  and  the   money   was 
advanced  by  the  ship's  brokers,  and  the  master 
drew   a  biU  on  the  managing   owners  d  the      , 
ship  for  the  amount  of  the  coal  bill  and  the      ^ 
advance.       The     bill,     which     contained     the 
words    ".    .    .    value     received    on    300    tons 
of  coal  and  disbursements  and  place  the  same      < 
with   or   without   advice    to   account   of   coals      I 
and     Deoessar:^    disburaeanents    to    my    vessel      p 
^    .    .    for  which  I  hold  my  vessel,  owners,  and      , 
freight   responsible"    was   accepted,    and   was     [ 
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dishonoured  on  maturity.  The  plaintiffs  (the 
holders  of  the  bill)  knew  of  the  dishonour  on 
the  18th  April,  ana  on  the  same  day  were  told 
that  the  vessel  was  in  the  Tyne.  Being  un- 
certain of  the  whereabouts  of  the  vessel,  they 
made  further  inquiries,  but,  getting  no  further 
information,  they  sent  notice  of  dishonour  to 
the  master  ae  drawer  of  the  bill  on  the 
21st  April.  The  notice  reached  the  master  on 
the  23rd  April.  Held,  that  the  captain  was 
personally  liable  on  the  bill,  and  that  the  form 
in  which  it  was  drawn  did  not  give  the  holder 
a  right  only  against  the  ship,  her  owners,  and 
frei^t.  Held,  further,  that  though  under 
ordinary  circumstances  the  notice  of  dis- 
honour which  was  given  would  have  Qj»en  too 
late,  yet  the  delay  was  to  be  excused,  aa  it  was 
caused  by  circumstances  beyond  the  plaintiffs' 
control,  and  not  imputable  to  their  ^  default^ 
misconduct,  or  negligence.  (Adm.  Div.)  The 
Elmville;  Ceylon  Coaling  Company  Limited  v. 
Goodrich    606 

2.  Priorities — Foreign  ship—Lex  fori. — Sect  167 
of  the  Merchant  Shipping  Act  1894  (57  & 
58  Vict  c  60)  applies  to  all  vessels,  British 
and  foreign,  and  gives  the  master  of  -a  foreign 
ship  the  same  rights  and  remedies  as  the  master 
of  a.  British  ship.  The  MUford  (31  L.  T.  Rep. 
O.  S.  42;  Swa.  362)  followed.  (Adm.  Div.) 
The   Tagus  371 

3.  Priorities  —  Mortgage  —  Foreign  ship  — ^Lex 
fori. — In  an  action  in  rem  by  the  master  of  a 
foreign  ship  for  wages  and  disbursements  the 
question  of  priorities  as  between  himself  and 
a  mortgagee  is  one  of  remedy,  and  is  therefore 
to  be  otetermined  by  the  lex  fori.  (Adm.  Div.) 
The  Tagus  371 

MATERIAL   FACTS. 
See  Carriage  of  Goods,   No.  2^—Marine  Insurance, 

No.  6. 

MEASURE  OF  DAMAGES. 
Contract— Breach  of— Liability  for  law  costs.-^ 
The  plaintiffs  having  undertaken  the  repairs 
of  a  steamship  for  the  owners,  employed  the 
defendants,  an  engineering  company,  to  con- 
struct  a  new  crank  shaft.  The  defendants 
agreed  to  do  so,  upon  the  terms  of  their  not 
being  responsible  for  failure  of  material  or 
workmansnip  beyond  the  replacement  of  faulty 
work  supplied  by  them.  In  an  action  by  the 
plaintiffs  against  the  shipowners  to  recover  the 
price  of  the  shaft  which  had  been  supplied  by 
the  defendants,  the  shipowners  counter-claimed 
for  damages  for  breach  of  contract  in  conse- 
quence of  the  shaft  having  broken  down  on  a 
voyage.  The  plaintiffs,  after  communicating 
with  the  defendants,  who  thereupon  repudiated 
all  responsibility,  defended  the  counter-claim. 
The  shipowners  succeeded  on  their  counter- 
claim, the  shaft  being  found  to  have  been  of 
faulty  workmanship.  In  an  action  by  the 
plaintiffs  to  recover  from  the  defendants  the 
cost  of  the  shipowners'  counter-claim,  as 
damages  resulting  from  the  defendants'  breach 
of  contract:  Held,  that  the  terms  on  which  the 
defendants  had  supplied  the  shaft  did  not 
relieve  them  from  piling  these  costs ;  and  that 
the  plaintiffs  were  entitled  to  recover  the  costs 
of  the  counter-claim  except  so  far  as  they  were 
increased  by  any  issue  other  than  the  faultiness 
of  the  material  or  workmanship  of  the  shaft. 
(Ct.  of  App.)  Prince  of  Wales  Dry  Dock 
Company  [Swansea)  Limited  v.  Fownes  Forge 
and  Engineering  Company  Limited  556 

See  Carriage  of  Goods,  No.  20-^Damage,  Nos.  1,  5— 

Sale  of  Cargo,  No.  2. 

MERSEY  DOCK  ACTS. 

See  Carriage  of  Goods,  No.  22— Collision,  Nos.  3,  4, 

6,  7,  14,  37. 
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MERSEY  NAVIGATION  RULES. 

Soe  Colluion,  No.  16,  37. 

MORTGAGOR  AND  MORTGAGEE. 

1.  AecountM — Evidence — EtUriei against  interest. — 

In  taking  aooounts  between  a  mortgagor  and  a  i 
cleceaaed  mortgagee  of  a  barge,  an  account 
book  kept  by  the  latter  in  his  own  hatudwriting 
containing  entries  of  payments  made  to  him  by 
the  mortgagor  as  well  as  disbursements  made 
by  him  on  account  of  the  barge  is  admissible  on 
behalf  of  the  mort^a^ee*s  executors  in  evidence 
as  containing  entries  against  interest.  (Adm. 
Div.)     The  Swiftswre  65 

2.  Bankruptcy — Notice      of — Receiving      order. —        * 
Where  a  mortgage  is  granted  on  a  ship  after 

the  mortgagor  has  committed  an-  act  of  bank- 
ruptcy, in  respect  of  which  he  is  subsequently 
adjudicated  a  bankrupt,  the  mortgage  is  pro- 
tected by  sect.  49  of  the  Bankruptcy  Act  if  the 
mortgagee  had  no  notice  of  the  act  of  bank- 
ruptcy at  the  <late  of  the  mortgage,  not-  '■ 
withstanding  the  fact  that  the  ship  remains  in  ^ 
the  possession  of  the  mortgagor  up  to  the  date 
of  the  receiving  order.  Lyon  v.  Weldon 
(1824,  2  Bing.  334)  followed.  (Adm.  Div.)  The 
Ruby   146 

3.  Charterer  —  Taking     possession  —  Damages — 
Liability  of  mortgaaee. — ^Where  the  mortgagor 
of   a   veasel  entered   into  a  charter  or   agree- 
iq.ent   for  the   use  of   the  vessel  with   a  third 
party  (the  plaintiff)  whereby   the  plaintiff  was       e 
to  have   possession    of  the  ship  for  about  six 
weeks,  and  was  to  run  her  on  specified  voyages 
between   places    in   the   United   Kingdom   and       ( 
wa«  to   fifnanoe   the  vessel,  beinr   granted  the       |. 
highest    charge    and    lien    on    toe    vessel    the 
mortgagor  could  grant  to  secure  any  sums  he       ^ 
might  so  disburse:     Held,  that  such  a  charter       ' 
or  agreement  did  not  impair  the  value  of  the       .' 
mortgagee's  security,   and  that  the  latter  was 
liable  in  damages  to  the  plaintiff,  the  charterer,        - 
for  taking  possession   of  the  vessel  under  his 
mortgage  after  default  had  been  made  by  the 
mortgagor.     (Ct.  of  App.  affirming  Adm.  Div.) 
The  Heather  Bell     192,  206 

4.  Freight  —  Assignee  —  Taking     possession. — A       I 
mortgagee  of  a  ship,  on   taking  possession  of 
the  ship  under  the  mortgage,  does  not  become 
entitlea  as  against  an  assignee  of  the  freight  to       ' 
receive  freight  which  is  due  and  payable  to  the       j 
shipowner  before  the  mortgag^ee  takes  possession, 
but  which  is  unpaid  at  the  time  when  the  mort-       ; 
gagee     so     takes     possession.       (Walton,     J.) 
Shtllito  V.  Biggart  and  another 39Q 

5.  Freight — Right    of    mortgagee:— T&.    was     the      \ 
mortgagee  of  certain  shares  in  two  ships.    The      { 
profits  were  received   by  Messrs.    B.,   A.,   and       j 
Co^,  who  made  periodical  distributions,  once  a 
year  in   March,  amongst  the  persons  entitled. 

E.  gave  notice  in  November  of  the  mortgage. 
Held  (affirming  the  decision  of  Wright,  J.),  that  \ 
E.  was  only  entitled  to  the  freight  earned  and 
received  by  Messrs.  B.,  A.,  ana  Co.  after  the  ' 
notice,  and  that  before  that  date  the  mort- 
gagor was  entitled  to  it.  (Ct^  of  App.)  Essarts 
V.  Whinney 

6.  Possession — Wages — Liability  of  charterer. — 
Where  a  mortgagee  wrongl]^  took  possession 
of  the  mortgaged  ship  as  against  the  charterer, 
and  paid  wages  then  due  to  the  crew  from  the 
charterer,  it  was  held  that,  in  the  circumstances, 
the  charterer  was  liable  to  the  mortgagee  for 
the  wages  so  paid.  (Ct.  of  App.)  The  Heather 
SeU      192, 

7.  Practice — Necessaries — Foreign  proceedings.-^ 
The  plaintiffs,  as  mortgagees  of  the  steamship 
M.,  on  default  being  made,  took  possession  of 
her,  and  chartered  her  for  a  voyage  to  a  French 
port.  On  her  arrival  the  defendants,  who  were 
British  subjects,  arrested  the  ship  in  respect 
of  necessaries  which  they  had  supplied,  and 
attached    the  freight,   which   was   payable    by 
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certain  French  consignees.  They  also  made 
executory  in  France  a  JudffmeQt  obtained  by 
default  in  the  King's  Bencn  Division  against 
the  mortgagors  in  England  in  respect  of  the 
same  debt.  The  plaintiffs  intervened  in  the 
proceedine^  instituted  in  France,  and,  for  the 
purpose  of  assisting  their  case  in  the  French 
courts,  brought  an  action  against  the  defen- 
dants' claiming  under  Order  XXV.,  r.  5.  a  judg- 
ment declaratory  of  thd  validity  of  the  mort- 
gage, and  the  rights  of  the  mortgagees  in 
possession  to  ship  and  freight.  £tola,  that 
they  were  entitlecf  to  the  judgment  asked  for, 
subject  to  certain  modifications.  (Adm.  Div.) 
The  Manar;  Northern  Trust  Limited  ▼. 
Strachan   Brothers   482 

See  Master^s  Wages  and  DisbursementSf  No.  3 — 

Practice,  No.  9. 

MUTUAL    INSURANCE. 
See  Marine  Insurance,  No.  19 — Salvage,  No.  11. 

NARROW  CHANNEL. 

See  Collision,  No.  38. 

NAVAL  REVIEW. 

See  Charter  party,  Nos.  13,  14. 

NECESSARIES. 

Se©    Mortgagor    and    Mortgagee,    No.    7 — Practice, 

No.  9. 

NEGLIGENCE. 

See  Carriage  of  Ooods,  Nos.  14,  15— Charter-party, 
No.  19 — Oeneral  Average,  No.  ^—Marine  Insurance, 
Nos.  1,  2,  2fy—Salvage,  Nos.  15,  16. 

"  NOT  UNDER  COMMAND." 

See    Collision,    Nos.    40,    41. 

OYSTERS. 
See  Damage,  Nos.  4,  5. 

PASSENGERS. 
See  Carriage  of  Passengers. 

PASSENGERS'  LUGGAGE. 
See  Carriage   of  Passengers. 

PECUNIARY  LOSS. 
See  Collision,  Nos.    13,    14. 

PERILS  OF  THE    SEA. 

S<3e    Carriage    of   Ooods,    Nos.    15,    16,    17,    26,  27— 
Marine  Insurance,  Nos.  14,  28. 

PILOT, 

See   Collision,   Nos.   2    to  7— Compulsory  Pilotage — 

Salvage,  No.  13. 

PILOTAGE  CERTIFICATE. 
See   Collision,   No.    2— Compulsory  Pilotage,   No.    2. 

POSTMASTER-GENERAL. 

Sec  Bailor  and  Bailee — Collision,   No.   1. 

POSSESSORY  LIEN. 
See   Lien,  Nos.   1,  3. 

PRACTICE. 

1.  Collision — Foreign  ship--Tug  and  tow — 
**  Proper  parties** — Service  out  of  jurisdic- 
tion.— A  collision  occurred  outside  territorial 
waters  between  a  British  Steamship  and  a 
French  barque,  which  at  the  time  wall  in  tow 
of  a  British  tug.    An  action  was  commenced  in 
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peraonam  by  thd  owners  of  the  steamBhip 
a^ainat  the  owners  c^  the  tug  and  the  owners  of 
the  barque  in  tow  ol  her.  Held,  that  the 
owners  of  the  French  vessel  were  ''proper 
parties  "  within  the  meaning  of  Order  Xl.,  r.  1 
{g)t  and  that  leave  was  properly  given  to  issue 
a  concurrent  writ  and  to  serve  notice  of  it  out 
of  the  jurisdiction.  (Adm.  Div.)  The  Due 
d'Aumale   359 

2.  **  Commereial  eatue  " — Appeal. — If  a  judge 
directs  a  cause,  which  ia  not  in  fact  a  *' com- 
mercial cause,  to  be  entered  in  the  oommer- 
dal  list,  an  appeal  will  lie  to  the  Court  of 
Appeal.  (Ct  of  App.)  Sea  Iruuranee  Com- 
pany V.  Carr  138 

3.  Coal$ — Exercise  of  discretion — Appeal. — At  the 
trial  of  the  action  without  a  jury  Bigham,  J. 
gave  judgment  for  the  defendants,  but,  because 
the  defendants  had  refused  to  let  him  act  as 
arbitrator  to  say  what  he  considered  ought  to 
be  done  in  the  matter,  he  ordered  that  each  of 
the  parties  should  bear  their  own  costs.  Held 
(reversing  the  order  of  Bigham,  J.),  that  there 
were  no  materials  before  him  on  which  he  had 
power  to  exercise  any  discretion  with  regard 
to  depriving  the  defendants  of  their  right  to 
costs.  (Ct.  of  App.)  Civil  Service  Co-operative 
Society  Limited  v.  General  Steam  Navigation 
Company 477 

4.  County  Court  action — High  Court  action — Con- 
solidation— Costs — Conduct  of  action. — Where 
an  Admiralty  action  is  commenced  in  the 
County  Court  and  a  cross-action  is  brought 
in  the  High  Court  in  respect  of  the 
asijpctQ  matter,  and  an  order  ia  made  trans> 
ferrinfT  .the  County  Court  action  and 
consolidating  the  two  actions,  the  original 
plaintiffs  in  the  High  Court  action  will  nave 
the  conduct  of  the  consolidated  aotion,  unless 
it  appears  that  there  was  a  clear  priority  of 
time  in  commencing  the  County  Court  action. 
Where  proceedings  are  commenced  practically 
simultaneously  the  High  Court  aotion  will  be 
treated  as  the  principal  cause.  (Adm.  Div.) 
The   Mersey     273 

6.  Damage  to  cargo — Parties — Form  of  writ. — 
Order  XLVIII.a,  r.  1,  allows  any  two  or  more 
persons  claiming  as  co-partners  to  sue  in  the 
name  of  the  respective  firms,  if  any,  of  which 
such  persons  were  co-partners  at  the  time  of 
the  accruing  of  the  cause  of  action.  A  plaintiff 
iMued  a  writ  in  an  action  in  rem  for  damage 
to  cargo  in  the  name  of  a  firm  of  which  he  wta 
the  sole  member,  and  indorsed  it  "the  plain- 
tiffs as  owners  of  goods  laden  on  board  the  steam- 
s^p  A.**  On  a  motion  by  the  defendants  to  set 
aside  the  writ:  Held,  that  as  by  the  old 
Admiralty  practioe,  which  is  not  abrogated  by 
the  Judicature  Acts,  owners  of  a  ship  or  cargo 
are  entitled  to  sue  as  such,  it  wouM  have  been 
sufficient  if  the  plaintiff  had  described  himself 
as  "  owner  "  on  the  face  of  the  writ,  and  that 
therefore  this  waa  a  mere  irregularity  and 
might  be  cured  by  leave  to  amend  under 
Order  LXX.,  r  1.  Held,  also,  that  as  the 
defendants,  by  applying  for  security  for  costs 
after  knowledge  of  the  irregularity,  had  taken 
a  fresh  step  in  the  aotion,  they  were  precluded 
by  Order  LXX.,  r.  2,  from  taking  advantage  of 
the  irregularity.    (Adm.  Div.)    The  Assunta  ...  302 

6.  Default  action — Specially  indorsed  writ — 
Judpment.— The  practice  of  the  Admiralty 
Division  as  to  the  procedure  in  default  actions 
under  Order  XIII.,  r,  3,  is  the  same  as  in  other 
divisions.  Where,  therefore,  the  plaintiffs 
issued  a  specially  indorsed  writ  in  an  action 
in  personam  in  the  Admiralty  Division :  Held, 
that  they  were  entitled  to  enter  final  judgment 
on  the  expiration  of  the  time  allowed  to  the 
defendants  to  appear.  (Adm.  Div.)  The 
Madeleine  and  Andri  Thiodose  508 

7.  King*s  ship—Action  in  rem — Jurisdiction. — ^An 
action  in  rem  \b  a  method  of  impleading  the 
owners  of  a  vessel,  and  if  the  owner  is  the  King       * 
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the    aotion    cannot    be    maintained.    (P.    0.) 
Young  v.  Steamship  Scotia 485 

8.  Marine  Insurance— Overcharges — Bight  to  dis- 
covery.— In  an  action  by  underwriters  to  re- 
cover the  amount  of  overcharges  which  they 
had  paid  to  the  assured  in  respect  of  claims 
upon  policies  of  marine  insurance,  which  over- 
charges they  alleged  had  been  obtained  by 
means  of  false  and  fraudulent  accounts :  Held 
(allowing  the  appeal),  that  the  underwriters 
were  entitled  to  nave  as  full  discovery  from 
the  assured  as  they  would  have  been  entitled  to 
in  an  action  brought  against  them  upon  the 
policies.  (Ct.  of  App.)  Bolton  and  others  v. 
Houlder  Brothers  and  Co.  and  others  590 

9.  Mortgage — Necessaries — Foreign  proceedings — 
Stay  of  action. — On  default  being  made  under  a 
mortgage  the  plaintiffs,  as  mortgagees  of  the 
steamship  M.  took  possession  of  her  and  char- 
tered her  for  a  voyage  to  a  French  port  On 
arrival  the  first  defendants,  who  were  British 
subjects,  arrested  the  ship  in  respect  of  neces- 
saries which  they  had  supplied  ano  attached  the 
freight,  which  was  pavable  by  certain  French 
consignees.  They  also  made  ecxeoutory  in 
France  a  judgment  obtained  by  default  in  the 
King's  Bench  Division  against  the  mortgagors 
(a  British  company)  in  England  in  respect  <^ 
the  same  debt.  The  mortgagees  intervened  in 
the  proceedingn  institiited  in  France  and,  for 
the  purpose  of  assisting  their  case  in  the  French 
courts,  commenced  acti(Mis  in  England  against 
the  first  defendants  and  against  the  mort- 
gagors asking  for  certain  declarations  of  right 
under  Order  XXV.,  r  6.  On  a  motion  by  both 
defendants  asking  that  the  actions  against 
them  should  be  dismissed  or  staved  aa  Doing 
frivolous  and  vexatious:  Held,  that  as  it  had 
not  been  shown  that  the  declarations  asked  for 
by  the  mortgagees  in  the  action  against  the 
first  defendants  could  not  be  of  use  to  them  in 
the  Frenoh  court  to  protect  their  interests  as 
mortgagees,  and  that,  as  there  was  no  sufficient 
evidence  that  the  action  was  an  improper 
interference  with  the  proceedings  in  France,  the 
action  should  be  allowed  to  proceed.  But  that 
the  proceedings  against  the  mortgagors  ought  to 
be  stayed  as  m  mortga^rs  had  not  taken  any 
step  to  dispute  the  validity  of  the  mortgage 
held  by  the  mortgagees,  and  the  mortgagees 
had  no  right  to  force  the  mortgagors  to  try 
that  issue  in  the  present  proceeding^  (Adm. 
Div.)  Northern  Trust  Limited  v.  Strachan 
Brothers;  Northern  Trust  Limited  v.  Manar 
Steamship  Company;  The  Manar 420 

10.  Public  Health  {London)  Act  IBQlSummary 
Jurisdiction — Nuisance. — If  a  court  of  sum- 
mary jurisdiction  makes  a  prohibition  order 
under  sect.  5  of  the  Public  Health  (London) 
Act  1891,  such  order  need  not  specify  the  works 
to  be  done  by  the  person  against  whom  the 
order  is  made  if  in  the  opinion  of  the  court 
no  works  could  be  done  to  prevent  a  recurrence 
of  the  nuisance.  (K.  B.  Div.)  Tough  (app.)  v. 
Hopkins  (lesp.)  562 

11.  Salvage — Contract  of  carriage— Counter- 
claim— Action  in  rem — Jurisdiction. — An  action 
in  rem  was  brought  by  the  owners,  master,  and 
;^rew  of  a  foreign  steamship  to  recover  re- 
niuneration  for  salvage  services  rendered  to  an 
English  steamship.  The  owners  of  the  English 
steamship  put  in  a  defence  to  the  action,  and 
also  counter-claimed  against  the  owners  of  the 
foreign  steamship  to  recover  demurrage  alleged 
to  be  due  to  them  under  charter-parties  entered 
into  between  the  owners  of  the  foreign  ship  and 
themselves.  The  owners  of  the  English  steam- 
i^ip  could  not  have  brought  an  aotion  against 
the  foreign  owner  in  this  country  for  the  demur- 
rage. The  judge  of  the  Admiraltv  Court  re- 
fused to  strike  out  the  counter-claim.  On 
appeal  by  the  foreign  owners  to  the  Court  of 
Appeal :  Held,  that  the  defendants  the  English 
steamship     owners     had     a     right     to     bring 
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the  ooUDter-claim,  and  that  the  jud^e  of  the 
AdmiraUy  Court,  as  a  judge  of  the  Hi^h  Court, 
nad  jurisdiction  to  try  such  a  counter-claim, 
and  that  he  had  rightly  exercised  his  discretion 
in  refusing  to  strike  out  the  counter-claim.  (Ct. 
of  App.)       The  Cheapiide    595 

12.  Salvage — Improper  arrest — Caveat — Costi  and 
dain,ages. — Where  plaintiffs  in  a  salvage  action 
insisted  on  arresting  the  defendants'  ship  after  a 
caveat  warrant  haa  been  entered  by  the  defen- 
dants' solicitors,  the  court  was  of  opinion  that 
the  plaintiffs  had  not  shown  **  good  and  suffi- 
cient reason "  within  the  meaning  of  Order 
XXIX.,  r.  18,  for  arresting,  and  ordered  the 
defendants  to  pay  the  costs  and  damages  of  and 
incidental  to  the  arrest.  (Adm.  Div.)  The 
Crimdon     104 

13.  Salvage — SueccMful  appeal  —  Coiti. — ^Where 
the  amount  of  a  salvage  award  is  reduced 
there  ia  no  hard-and-fast  rule  as  to  the  costs 
of  the  appeal.  Where  the  defendants  succeeded 
on  appeal  in  getting  the  amount  of  the  award 
considerably  reduced:  Held,  that  they  were 
entitled  to  the  costs  of  the  appeal,  the  costs 
in  the  court  below  remaining  as  they  were. 
(Adm.   Div.)     The  Prince   Llewellyn  505 

14.  Shorthand  notes — Costs. — The  ordinary  order 
of  judgment  with  costs  does  not  include  the 
cost  of  a  transcript  of  the  shorthazKl-writer's 
notes.  Such  costs  must  be  applied  for  at  the 
hearing.  Where  an  order  has  been  made  for 
judgment  with  costs,  and  that  order  has  been 
drawn  up,  the  court  has  no  i>ower  to  alter  its 
decree  by  subsequently  allowing  special  costs. 
(AduL  Div.)    The  Turret  Court   162 

See  Action  of  Restraint — Collision^  Nos.  1,  8,  18 — 
Marine  Insurance^  No.  18,  ZS— Mortgagor,  Nos.  1, 
2,  7. 

PRINCIPAL  AND  AGENT. 

Contract — Repairs — Lump  sum — Extra  work. — 
The  plaintiffs  contracted  with  the  clefezKlant's 
n^aster  at  a  foreign  port  to  effeot  certain  re- 
pairs to  the  steamship  L.,  for  a  lump  sum. 
These  repairs  were  strictly  limited  to  those 
necessitated  by  the  vessel  having  stranded.  It 
was  also  agreed  that  the  plaintiffs  should  state 
schedule  prices  for  any  work  required  to  be 
done  in  addition  to  the  contract  repairs.    The 

glaintifils  never  executed  the   contract  repairs, 
ut  they  claimed  the  lump  sum,  alleging  that 
they  had  done  the  equivalent  thereof,  or  some^ 
thing  better,   and  that  they  had  the  authority 
of   the   master    for   the    variation.    They    also 
claimed  for  extra  work  at  schedule  prices.    The 
master's  authority  to  contract  was  to  the  plain- 
tiffs' knowledge  limited  to  repairs  of  the  strand- 
ing damage.     Held,  that  as  tne  contract  for  the 
lump  sum,  being  an  entire  one,  had  not  been 
executed,  and  as  the  master  had  no  authority 
to  vary  it,  the  plaintiffs  could  recover  nothing 
under    the    contract.     Held,    further,    that    the 
fact  that  the  shipowner  had  taken  the  ship  as 
repaired  did  not  amount  to  an  acquiescence  in 
the  variation.     (P.   C.)    Forman  and  Co.  Pro- 
prietary Limited  v.  Ship  Liddesdale  45 

See     Carriage     of     Goods,     No.     22 — Charter-party, 
No.    16 — Marine  Insurance,   Nos.   6,   19. 
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PRIORITIEa. 

See  Damage,  No.   Z-~Lien,  No.  3—  Masters^  Wages 
and  Disbursements,  Nos.  2,  3. 

PUBLIC  HEALTH  ACT. 
Tug^s  funnel — Chimney — Public  health  (London) 
Act  1891.— The  funnel  of  a  tug  plying  to  and 
fro  in  the  river  Thames,  within  the  jurisdic- 
tion of  the  port  sanitary  authority  of  London, 
is  a  "chimney"  within  sect.  24  (6)  of  the 
Public  Health  (London)  Act  1891.    (K.  B.  Div.) 

Tough  (app.)  v.  Hopkins  (resp.)  562 

See  No.  10. 


REGISTER  TONNAGE. 
See  Limitation  of  Liability,  Nos.  1,  2,  4. 

REGISTERED  LETTERS. 
See  Collision,  No.  1. 

REGISTRAR  AND  MERCHANTS. 

See  Collision,  Nos.   19,  20. 

REGULATIONS  FOR  PREVENTING 
COLLISIONS. 

See  Collisions,  Nos.   16,   17,  21  to  48. 

REGULATION   OF  RAILWAY  ACT  1868. 
See  Carriage  of  Passengers,  No.  2. 

REINSURANCE. 
See  Marine  Insurance,  No.  7. 

RESTRAINT. 
See  Action  of  Restraint. 

RESTRAINT  OF  PRINCES. 

See    Carriage  of    Goods,   No.  2A— Marine  Insurance, 

No.  13. 

SAFE  RETURN. 
See  Action  of  Restraint. 

SALE  OF  CARGO. 
1.  Contract     of     carriage—*' Safe     port"—Man^ 
Chester.— A  contract  for   the   sale  of   a   cargo 
of    wheat    per     Vanduara    provided    that     the 
vessel  should  discharge  **  at  any  safe  port  in  the 
United  Kingdom."    The  vessel  was   chartered 
by  the  sellers  to  discharge  at  "  any  safe  port  »n 
the   United  Kingdom   (Manchester  excepted), 
and  the  bill  of  lading  was  in  the  same  terms. 
By  the  Manchester  Ship  Canal  Act  18^5,  and 
by  the  Customs  regulations,   the  port  of  Man- 
chester  included  the  whole  of  the  ship  canal, 
but    in    the    ordinary   commercial   meaning   it 
included  only  Manchester  and  the  waters  adja- 
cent thereto.    In  the  wider  meaning  Manchester 
was,  but  in  the  more  limited  meaning  was  not, 
a  safe  port  for  the   Vanduara,    Held,   (aflarm- 
ing  the  decision  of  the  Queen's  Bench  Division), 
that    Manchester,   within   the   meaning   of  the 
charter-party  and  bill  of  lading,  was  not  a  safe 
port  for  the   Vanduara,  and  that  therefore  the 
addition  of  the  words  "  Manchester  excepted 
in  the  bill  of  lading  and  charter-party  was  not 
a  material  alteration  of  the  contract  of  sale  so 
as  to  release  the  buyers  from  taking  the  docu- 
ments.    (Ct.   of  App.)    Re  an   Arbitration  be- 
tween  Goodbody   and   Co.   and   Balfour,   Wti- 

liamson  and   Co ^ 

2.  Damages— Delay    in    delivery.— The    plaintiffs 
agreed  to  construct  and  deliver,  f.o.b.   at  the 
port  of   Loudon,    for  the   defendants  a  steam 
launch  by  a  fixed  date.    The  vessel  on  board  of 
which  the  launch  was  to  be  delivered  was  to  be 
found  by  the  defendants.    The  launch  was  not 
in     fact    ready    to    be    delivered    until    throe 
months  after  the  agreed  date,  but  the  defen- 
dante  "did  not  during  that  time  notify  to  the 
plaintiffs  that  there  was  any  vessel  at  the  port 
of  London  on  board  of  which  they  required  the 
launch   to   be    delivered.    Held    (affirming   the 
I       judgment  of  Bucknill,   J.),  that^  as  the  defen- 
dants  were  not  ready   and  willing  to  perform 
their    obligation    to   take   delivery    before    the 
plaintiffs   were   ready   and    willing   to   deliver, 
the    defendants    were    not    entitled    to    deduct 
from  the   price  the  agreed  damages  for  d^ay 
in    delivery.     (Ct.   of   App.)    Forrest   and  Son 

V.   Aramayo     "^^^ 

5.  Dissolution  of  contract. —I mpossibUity  of  per- 
formance.—The  defendants  contracted  to  sell  to 
the   plaintiffs    a  cargo  of  nottou    seed  to   be 
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shipped  by  the  steamship  Orlando  at  Alexandria 
in  «nuL  1900,  for  carriage  to  the  United  King*- 
dom,   and  by   a  clause  in  the  contract  it  was 
a^pneed  that  in   case  of  prohibition  of  export, 
blockade,   or   hostilities,  preventing   shipment, 
the  contract  or  any  unfulnlled  part  thereof  was 
to  be  cancelled.    After  the  making  of  the  con* 
tract,    but    before    Jan.     1900,    the    steamship 
Orlando  was  etranded  through  the  perils  of  the 
sea,  aod  was  so  damaged  thereby  that  it  was 
impossible  for  her  to  arrive  at  Alexandria  in 
Jan.  1900.    Held,  hj  Smith,  M.R.    and  Homer, 
L.J.,  Yau^han  Williams,  L. J.  dissenting  (affirm- 
ing  the   judgment  of   Mathew,    J.),    that   the 
contract    waa    subject     to     an     implied     con- 
dition    that     the     parties      should     be     ex- 
cused ^  if     before     breach     performance     be- 
came  impoesible   by   reason   of   the   steamship 
Orlando  ceasing  to  exist  as    a  cargo-carrying 
ship  without  the   defendants'  default.    (Ct.  of 
App.     affirming     Mathew,     J.)    Niekoll     and 
Knight  t.  Ashton,  Edridffe,  and  Co 94,  209 

4.  Marine  Imuranee — Delivery  to  shipper — 
Shortage. — In  a  contract  for  the  sale  and 
delivery  of  unascertained  goods  ci.f. — viz.,  500 
shiploads,  the  shipment  of  470  loads  is  not  a 
sumiantial  or  pro  tanto  execution  of  the  con- 
tract. Where  such  goods  are  insured  by  the 
vendor  in  his  own  name  at  their  invoice  price, 
together  with  an  addition  for  "profit,"  and 
are  lost  during  the  voyage,  the  purchaser  is 
not  entitled  to  recover  from  the  vendor  the 
sum  paid  to  him  by  the  underwriters  under  this 
"prcSt"  insurance.  (Bigham,  J.)  garland 
and  Wolff  Limited  v.  /.  Buratall  and  Co 184 

5.  Specific  ajypropriation — Paeeing    of  property- 
Claim  for  lien— Bills  of  lading. — The  defendants 
carried  cmi  business  in  London,  and  their  prac- 
tice   was   to  sell    in    their   own    names  gopds 
shipped  to  them  bv  P.  and  CJo.,  who  carried  on 
business  abroad.    P.  and  Co.  used  to  specify  in 
advising   drafts  against    what   particular  ship- 
ments the  same  were  drawn,  so  as  to  enable  the 
defendants  to  tell  whether  the  particular  ship- 
ments consigned  to  them  did  in  fact  cover  the 
then  outstanding  drafts,  but  not  to  affect  their 
right  to  treat  all  shipping  documents  as  cover 
for  the  whole   account   between   them   and  P. 
and   Co.    P.    and  Co.   used   likewise  to  draw 
upon   the  plaintiffs,  who  also  carried  on  busi- 
ness  in   London,   against  shipments  of  goods, 
bills  which  the  plaintiffs  accepted,  P.  and  Co. 
afterwards  forwarding  to  them,  as  security,  be- 
fore the  bills  reached  maturity,  bills  djawn  by 
P.   and   Co.   on   first-class  firms   (among   them 
being    the    defendants),    accompanied    by    the 
shipping  documents  of   the   goods  shipped  by 
them  to  such  firms,  and'  on  puch  firms  accepting 
the    bills    the     plaintiffs     would    hand    oyer 
to     them     the     shipping     documents     which 
otherwise    would    have  /been    retained.      The 
defendants   having   received   instructions   from 
P.     ami    Co.     to     sell     certain    goods     at    a 
specified  price,  entered  into  contracts  for  the 
sale  thereof.     Subsequently  P.  and  Co.  wrote  to 
the  defendants  that  they  had  drawn  upon  them 
against  the  goods,  and  the  bills  were  specified. 
The  bills  were  drawn  to  the  order  of  the  plain- 
tiffs by  P.    and  Co.   upon  the  defendants  for 
various  sums,  and  were  together   intended  to 
piovide  for  part  of  the  credit  or  advances  made 
by  the  plaintiffs  to  P.  and  Ca    Bills  of  lading 
for  the  goods,  indorsed  in  favour  of  the  defen- 
dants,  were  afterwards  forwarded  to  them  by 
P.  and  Co.    The  defendants  took  possession  of 
the  bills  of  lading,  and  applied  them  in  satisfy- 
ing, so  far  as  they  would  go.  the  contracts  into 
which  they  had  entered ;  but,  becoming  doubt- 
ful as  to  the  financial  position  of  P.  and  Co.'s 
firm,  they  declined  to  accept   the  bills  of  ex- 
change, and  claimed  to  treat  the  proceeds  of 
sale  of  the  goods  as  available  for  payment  of 
the  general  balance  of  account  between  them- 
selves and  P.  and  Co.    On  a  motion  to  restrain 
the  defendants  from  parting  with  the  proceeds 
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of^sale  it  was  held  (affirming  the  decision  of 
Buckley,  J.),  that  there  was  no  specific  appro- 
priation of  the  goods  in  favour  of  the  plain- 
tiffs; that  the  defendants  were  not  compellable 
to  accept  the  bills;  and  that  nothing  had  been 
done  to  defeat  the  primary  right  of  the  defen- 
dants, in  whose  custody  the  goods  were,  to 
deal  with  them  for  their  own  purposes  and 
irrespective  of  any  rights  of  the  plaintiffs.  (Ct. 
of  App)    Ednig  v.  Brandt  199 

SALE  OF  SHIP. 

Bill  of  sale — Separate  transfers — Separate  fees. — 
Where  shares  in  a  ship  are  transferred  by 
different  bills  of  sale  to  the  sante  transferee, 
each  bill  of  sale  is  a-  separate  transfer 
of  interest,  sikI  on  the  registration  of  such 
bills  of  sale  by  the  transferee  a  separate 
fee,  according  to  the  scale,  is  payable  on  the 
tonnage  represented  by  the  shares  transferred 
by  each  bill  of  sale,  and  not  one  fee  on  the 
total  tonnage  transferred.  (Kennedy,  J.)  Bar- 
rowing  Steamship  Company  Limited  v.  Toohey     91 

SALVAGE. 

1.  Acceptance  of  service — Right  to  reward. — 
Where  a  salvor  at  the  request  of  a  co-salvor, 
but  Sigainst  the  wish  of  the  master  of  the  salved 
vessel,  renders  salvage  services  in  such  circum- 
stances that  they  ought  to  have  been  accepted, 
h^  is  entitled  to  salvage  remuneration.  (Adm. 
Div.)    The  Auguste  Legembre  279 

2.  Acceptance  of  service. — Bight  to  reward. — A 
steamship  having  fouled  her  propeller  and  be- 
come disabled  was  towed  into  port  by  the  steam 
lifeboat  H.  P.  and  two  tugs,  the  V.  and  the 
D.;  and.  the  lifeboat  E.  i7.,  which  was  required 
bv  the  rules  of  the  National  Lifeboat  Institu- 
tion to  accompany  the  H.  P.,  remained  fast 
astern  of  the  steamship  during  the  towage,  but 
otherwise  rendered  no  service.  The  D.  assisted 
in  the  towage  at  the  request  of  the  roaster  of 
the  v.,  but  against  the  wish  of  the 
master  of  the  steamship.  The  employment  of 
the  D.  was.  in  the  circumstances,  reasonable  and 
prudent,  but  turned  out  to  be  unnecessary. 
Held,  that  the  lifeboatmen  in  the  E.  H.  and 
the  tug  D.  were  entitled  to  salvage  remunera- 
tion as  well  as  the  other  salvors.  (Adm.  Div.) 
The  Auguste  Legemhre  279 

3.  Agreement — Compulsion     and     exorbitancy. — 
The  ship  P.-  C.  while  at  anchor  dragged  down 
towards  the  ship  A.    In  response  to  signals  a 
tug  came  up,  but  her  master  refused  to  render 
assistanoe  except  for  1000/.    The  services  of  the 
tug  were  accepted  by  the  P.  C,  and  the  P.  C. 
was  towed  to  her  former  berth.    In  an  action 
against  the  P.   C.   to  enforce  the    agreement, 
and  also  claiming  salvage  a^rainst   the  owners 
of  the  A.,  her  cargo  and  freight:    Held,  that 
the  agreement  was  made  under  compulsion,  and 
must  be  set  aside  on  the  ground  of  its  being 
inequitable  and  exorbitant.    An  award  of  2001. 
with    County    Court    costs    made.    Held,    also, 
that    the    action   against  the  A.   must  be  dis- 
missed with  costs,  as  she  was  in  no  real  danger 
and  no  salvage  service  had  been  rendered   to 
her.       (Adm.  Div.)      The  Port  Caledonia  and 
The  Anna     479 

4.  Apportionment — Pasenger  steamer.— A  large 
steamer  carrying  |>assenger8,  cargo,  horses,  and 
cattle,  fell  in  during  bad  weather  with  a  dis- 
masted barque  in  the  Atlantic,  and,  after 
taking  off  her  crew  and  cutting  away  the  wreck- 
age of  her  masts,  towed  her  to  the  Asores.  The 
owners  of  the  barque  in  settlement  of  the  sal- 
vage claim  paid  8250Z.  to  the  owners  of  the 
steamer.  In  an  action  for  apportionment: 
Held,  that  the  owners  were  entitled  to  6175^ 
and  the  master  to  500Z. ;  that  as  special  awards 
and  according  to  their  rating  those  of  the  crew 
who  had  taken  off  the  crew  of  the  barque 
should  receive  150/.,  those  who  had  cut  away 
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the  wreckAg«  dOOL,  the  boat*8  crew  employed 
iluring  that  lervioe  251.,  and  the  boat's  crew 
engaged  in  passing  ropes  75/. ;  and  that  the 
remaining  sum  of  1025/.  was  to  be  divided 
rateabljT  among^st  the  whole  crew,  the  non- 
navigating  portion,  consistin«r  of  the  surgeon, 
purser,  cooks,  stewards,  and  stewardesses,  to 
share  as  if  rated  at  one-third  of  their  actual 
rating,  and  the  horsemen  and  foreman,  who 
were  in  the  employment  of  the  owners  and 
liable  to  be  called  u|>on  to  perform  duties, 
at  one-third  of  the  rating  of  an  A.B.  (Adm. 
Div.)     The    Minneapolis    270 

5.  Colonial  propertf/ — Bight  to  arrest — Liability 
for  Molvaffe.—A  vessel  which  i^  the  property  of 
a  Colonial  Grovernment,  although  built  to  be 
used  as  a  ferry  boat  for  the  purpose  of  carry- 
ing passengers  and  merchanaise  for  hire  be- 
tween one  part  of  a  railway  owned  by  the 
Government  and  another,  enjoys  the  same  im- 
munity from  arrest  as  other  property  of  the 
Crown,  and  is  not  liable  to  an  action  for 
ealvage.     (P.  C.)     Young  v.  Steamship  Scotia    485 

6.  Damage  to  salving  property — Onus  of  proof. — 
Wliere  a  vessel  suffers  aamage  while  rendering 
salvage  services  and  there  ia  no  proof  that 
those  in  charge  of  her  have  been  guilty  of  any 
negligence  or  unskilful  management,  there  is 
a  presumption  that  such  injury  is  cauacd  by  the 
necessities  of  the  services,  and,  in  the  absence 
of  nroof  to  the  contrary,  the  vessel  salved  is 
liable  to  compensate  the  salving  vessel  for  Buch 
damage.     (P.  C.)     The  Baku  AStandard  197 

7.  Distress  signals  —Engagement  of  salvor. — 
Sect.  434  (2)  of  the  Merchant  Snipping  Act 
1894.  which  penalises  the  master  of  a  vessel 
who  unnecessarily  uees  or  displays  signals  of 
distress,  does  not  apply  when  such  signals  have 
been  properly  used.  Where,  therefore,  signals 
qt  distress  were  properly  displayed,  and  a  veesel 
put  off  in  responee  to  tnom,  and  on  her  arrival 
ner  services  were  not  required :  Held,  that  she 
was  not  entitled  to  be  compensated  for  the 
labour  undertaken,  or  loss  sustained  in  conse- 
quence of  nnsworing  the  signals.  (Adm.  Div.) 
The  Elswiek  Park   481 

8.  Engaged  services — Standing  by— Bight  to  re- 
wards-The  steamship  A.  K.  with  a  cargo  of  oil 
in  bulk  became  <KsabIed  in  the  North  Atlantic. 
In  response  to  signals  the  steamship  A.  came 
up.  and  it  was  agreed  she  should  try  to  tow 
her  to  Fayal,  but  after  standing  by  and  tow- 
ing her  for  two  days  she  had  to  give  up  the 
attempt,  having  assisted  her  a  few  miles.  Sub- 
sequently the  Ac.  took  her  in  tow,  aaid  towed 
her  265  miles,  when,  owing  to  the  hawser  part- 
ing, she  lost  her  ourinp^  the  ni^ht.  The  M. 
then  came  up  and  supplied  her  with  some  pro- 
visions, and  agreed  to  tow  her  to  F.,  but,  owing 
to  being  short  of  fodder  for  her  cargo  of  horses, 
left  after  having  towed  her  about  twelve  milee. 
Eventually  the  8.  fell  in  with  her,  and  towed 
her  into  F.  Harbour,  accompanied  by  the  B.  P., 
a  vessel  belonging  to  the  same  owners,  which 
had  come  up  shortly  after  the  S.  Held,  that 
all  the  vessels  were  entitled  to  be  rewarded. 
The  A.  on  the  authority  of  The  Benlnrig  (60 
L.T.  Rep.  238;  6  Asp.  Mar.  Law  Cas.  360; 
14  P.  Div.  3)  for  standing  by  at  request, 
and  for  her  attempta  to  tow ;  the  A  e. 
snd  the  M.  on  the  principle  laid  down 
in  The  Atlas  (Lush.  518)  and  The  Camellia  (50 
L.  T.  Rep.  126:  5  Asp.  Mar.  Law  Caa.  197; 
9  P.  Div.  27)  for  having  meritoriously  con- 
tribut<\d  to  the  ultimate  success  of  the  salvage 
operations;  the  ^S^.  for  having  towed  her  to  a 
place  of  safety :  and  the  B,  P.  for  standing  by. 
A  sum  total  of  8550/.  awarded.  (Adm.  Div.) 
The  August  Korff    428 

9.  Oovemment  stores — Charterers*  liability. — 
Where  Gk>vernment  stores  are  being  carrie<i  at 
the  riak  of  charterers,  and  such  stores  are  salved 
from  a  danger  for  which  the  charterers  are  re- 
spontible,  the  obarterer8  are  liable  to  pay  aal- 
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vage.  There  may  be  a  personal  liability  to  pay 
salvage  apart  from  the  liability  of  the  res. 
(Ct.  of  App.  affirming  Adm.  Div.)  The  Port 
Victor     163,  182 

10.  Lifeboat  crew — Salvage  to  property. — ^To 
entitle  a  lifeboat's  crew  who  have  gone  out  to 
save  life  to  salvage  reward  against  the  ship, 
cargo,  and  freight,  they  must  establiah  that 
they  have  rendered  salvage  services  to  the  pro- 
perty in  peril.  (Adm.  Div.)  The  Marguerite 
Mohnos      424 

11.  Mutual  insurance  dubs— Bights  of  master  and 
crew. — Where  salvage  services  were  rendered 
by  one  vessel  to  another,  and  both  vessels  were 
insured  in  associations  under  the  articles  of 
which  compensation  for  salvage  services  waa 
to  be  mutually  settled  by  the  committees  of  the 
associations :  Hel<i,  that  the  master  and  crew  of 
the  salving  vessel  were  not  bound  by  wixAk  settle- 
ment)  a«  they  were  not  parties,  and  oould  not 
be  taken  to  have  acquiesced  in  it.  (Adm.  Div.) 
The  Margery  304 

12.  National  Lifeboat  Institution — Launchers. — 
Lifeboats  belonging  to  the  National  Lifeboat 
Institution  which  ultimately  rendered  salvage 
services  to  property  were  launched  with  the 
assistance  of  oertain  men,  members  of  a  com- 
pany of  fishermen.  These  men  brought  an 
action  against  the  owners  of  the  property  salved 
to  recover  salvage  for  the  services  rendered  bv 
them  in  assisting  to  launch  the  lifeboats.  Held, 
that  those  who  assisted  to  launch  the  lifeboats 
were  entitled  to  maintain  an  action  for  salvage. 
(Adm.    Div.)    The  Cayo  Bonito   603 

13.  Pilot — Scope  of  duties. — Where  a  pilot  in 
charge  of  a  ship  engaged  in  salving  another 
perfonned  services  which  could  not  reasonably 
be  considered  to  come  within  the  scope  of  his 
contract  as  pilot,  he  was  held  entitled  to  receive 
salvage  from  the  owners  of  the  salved  vessel. 
(Adm.    Div.)    The   Santiago   147 

14.  Tovage  contract — Implied  obligations. — The 
steamship  O.  while  coming  out  of  dock  with 
the  tugs  H.  and  S.  O.  in  attendance  fouled 
her  propeller,  and^  drove  against  the  barque 
E.  O.f  wnich  was  lying  moored  to  the  dock  wall 
with  three  tugs  fast  to  her,  waiting  to  go  into 
dook,  causing  her  to  break  her  moorings,  and 
drift  down  with  the  O.  on  to  a  sandbank.  The 
O.  was  eventually  towed  clear  by  her  tu^  and 
tl^e  E.  O.  was  then  towed  off.  In  an  action  for 
salvage  by  the  five  tugs  against  the  E.  O. : 
Held,  that  the  three  tugs  in  attendance  on^  the 
E.  G.  were,  under  the  circumstances,  entitled 
to  salvage,  but  that  there  was  not  sufficient 
evidence,  according'  to  the  principle  laid  down 
in  The  Vandyck  (47  L.  T.  Rep.  694;  5  Asp. 
Mar.  Law  Cas.  17 ;  7  P.  Div.  42),  from  which  a. 
constructive  acceptance  of  the  services  of  the 
tugs  JET.  and  S.  O,  could  be  inferred,  and  that 
t^iey   were  not  entitled    to  salvage  as  against 

the  E.  Q.    (Adm.  Div.)    The  Emtlie  Galhne  ...  401 

15.  Tug  and  tow — Negligence  of  tugmaster — Sal- 
vage by  crew. — Where  a  tug  has  caused  damage 
to  the  tow  through  the  negligence  c^  the 
master  of  the  tug,  and  the  assistance  of  the  tug: 
has  had  to  be  taken  by  the  tow  in  order  to 
salve  her.  the  other  members  of  the  crew  are 
not  entitled  to  reooveqr  salvage.  (Adm.  Div.) 
The   Due    d'Aumale    502 

16.  Tug  and  tow — Toujage  contract — Negligence 
of  tug, — Conditions  in  a  contract  of  towage  re- 
lieving the  tug  from  liability  for  loss  or  damage 
and  making  ner  master  and  crew  the  servants 
of  the  tow,  have  no  application  to  a  claim  by 
the  tug  for  salvage  from  the  tow,  and  if  the 
tug*  renders  salvage  serrioes  to  the  tow,  such 
services  beinff  rendered  necessary  by  a  collision 
partly  brought  about  by  the  neglig^noe  of  the 
tugmaster,  the  tug  owners  cannot'  claim  8al«- 
▼age.    (Adm.  Div.)    The  Due  d*Aumale  ; 508 

17.  Useful  information — Later  services. — ^A  person 
who  lias  cbne  no  more  than  give  information 
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wbioh    retulta   in   the    saving    of    property    in 
danger,   may   be   entitled  to  salvage    reward. 
(Adm.  DiT.)    The  Marguerite  Molino$  424 

18.  Value  of  ealved  property — End  of  salvage 
eervice*. — ^A  steam  trawler  towed  a  disabled 
steamship  into  Aberdeen  Bay,  and  signals  were 
made  for  a  pilot  and  a  tug.  A  tug  came  up  in 
response  and  offered  to  pilot  and  tow  the  vessel 
into  harbour,  but  the  offer  was  refused  by  her 
master,  and  the  tug  sent  back  for  a  pilot.  In 
the  meanwhile  the  hawser  parted,  and  the  vessel 
drifted  ashore^  Her  value  at  the  time  the  ser- 
vices of  the  iu^  were  offered  was  85002.  The 
costs  of  refloating  were  1150Z.,  and  of  the  re- 
pairs in  consequence  of  the  stranding  5600Z.  In 
an  action  for  salvage^  by  the  owners,  master, 
and  crew  of  the  trawler:  Held  on  the  facts, 
that  they  were  entitled  ^  a  salvage  award  of 
7502.,  and  that,  for  the  purposes  of  determining 
the  award,  the  value  of  the  salved  property 
was  to  be  taken  at  85002.  Held,  further,  that 
the  steamship  ought  to  have  taken  the  services 
of  the  tug  when  offered.  (Adm.  Div.)  The 
Oermania      538 

See  Charter-wtrty,  Na   18 — Damage,  No.  3 — Marine 
Jnturanee,  Nos   16,  30 — Practice,  Nos.  7,  11,  12,  13. 

SEAMEN. 

1.  Desertion — Forfeiture  of  waget — Mercantile 
Marine  Superintendent. — There  is  no  power  to 
make  a  deduction  from  a  seaman's  wages  on 
the  .ground  of  forfeiture  after  desertion,  even 
though  the  seaman  consents,  except  by  order 
of  a  court  of  competent  jurisdiction,  and  if 
the  Superintendent  of  Mercantile  Marine 
before  whom  the  seaman  is  being  discharged 
refuses  to  be  present  on  the  ground  that  such 
de'duction  is  illegally  made,  and  the  balance 
of  wages  is  paid  oy  the  master  to  the  seaman 
in  the  absence  oi  the  superintendent,  the 
master  commits  a  breach  of  sect.  131  of  the 
Merchant  Shipping  Act  1894  for  having  paid 
the  wages  otherwise  than  *'  through  or  in  the 
preaenee  of  the  superintendent." '  (K.  B.  Div.) 
Kealake  (app.)  v.  Board  of[  Trade  (resps.)  401 

2.  Detertion — Lawful  command— Merchant  Ship- 
)^ng  Act  1894,  eect,  376. — ^A  seaman  can  be  con- 
victed under  sect.  376  (1)  {d)  of  the  Merchant 
Shipping  Act  1894  for  disobeying  a  lawful  com- 
mana,  even  although  such  disobedience  amounts 
to  deisertion  ^  or  aibsence  without  leave  within 
sect.  376  (1)  {a)  or  (6).  (Q.  B.  Div.)  EdgiU 
(app.)  V.  /.  and  O.  Alward  Limited  (resps.)  ...  341 

3.  Detertion — Penalties — Foreign  *hip. — Sect.  236 
of  the  Merchant  Shipping  Act  1894  which  im- 
poses penalties  on  persons  persuading  sailors 
to  desert  does  not  apply  to  foreign  ships. 
(K.  B.  Div.)    PoU  V.  Damhe  220 

4.  Distreseed  teamen  —  Evidence  —  Board  of 
Trade. — Qucere  whether  the  production  of  the 
account  of  expenses  mentioned  in  sect.  193, 
sub-sectw  3,  of  the  Merchant  Shipping  Act  1894 
and  proof  of  its  payment  are  "conclusive  evi- 
dence" of  the  right  of  the  Board  of  Trade  to 
recover    such   expenses.    (Ct.    of   App.)    Board 

of  Trade  v.  Sailing  Ship  Olenparh  650 

5.  Dittretsed  teamen  —  Maintenance  —  Merchant 
Shipping  Act  1894.  tectt.  190,  191.  193.— The 
question  whether  a  seaman  who  has  been  ship- 
wrecked abroad  is  a  "  distressed  seaman '' 
within  the  meaning  of  sects.  190,  191,  and  193  of 
the  Merchant  Shipping  Act  1894  is  a  question 
of  fact.  (Ct.  of  App.)  Board  of  Trade  v.  Sail- 
ing Ship   Olenpark  Limited  550 

ft.  Dittretted  teaman — Maintenance — Waget. — A 
"  distressed  seaman "  does  not  of  necessity 
cease  to  be  a  "  distressed  seaman  '*  on  his  being 
paid  the  wages  due  to  him,  merely  because  suon 
wa^  are  enough  to  pav  the  expenses  of  his 
maantenanoe  abroad  and  passage  home.  (Ct. 
<rf  App.)  Board  of  Trade  t.  Sauing  Ship  Glen- 
park  ImMl  413,  550 
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7.  Latcart — Merchant  Seamen  {Indian)  Act,  No, 
13  of  1876. — The  crew  space  required  for  Las- 
cars, who  are  British  subjects  and  natives  of 
India,  upon  ships  registered  in  the  United 
Kingdona,  and  tradincr  between  England  and 
Australia  and  England  and  India  is  regulated 
by  the  Merchant  Shipping  Act  1894,  and  not 
by  the  Merchant  Seamen  (Indian)  Act  Na  13 
of  1876.  (Mathew,  J.)  P.  and  0,  Steam  Navi- 
gation Company  v.   The  King  228 

8.  Medical  expentet  and  maintenance — LiabUitv 
of  thipoioner — Merchant  Shipping  Act  1894, 
tect.  207,  tub-sect.  1. — Where  a  seaman  is  in- 
jured in  the  service  of  the  ship,  the  owners  of 
the  ship  are  not  liable  under  sect.  207.  sub- 
sect.  1,  of  the  Merchant  Shipping  Act  1894  to 
defray  the  expenses  of  proviaing  the  necessary 
surgical  and  medical  advice  and  attendance 
and  medicine  after  he  has  been  brought  back 
to  port  in  the  United  Kingdom  ((3t.  of  App.) 
Anderson  v.   Rayner  and  others  385 

SEAWORTHINESS. 

See   Carriage  of  Ooods,   Nos.  25  to  28 — Carriage  of 
Passengers,   No.   3 — Charter-party,   No   19. 

SHIP.. 

Contract  to  build  —  ^^Circumstances  beyond 
builders*  control.** — A  contract  for  building  a 
ship  provided  that  due  allowance  should  be 
made  for  delays  through  certain  causes  **or 
other  circumstances  beyond  the  builders'  con- 
trol." It  was  within  the  contemplation  of  the 
parties  that  the  ship  should  be  commenced  as 
soon  as  a  suitable  berth  became  vacant,  and 
the  first  berth  which  became  vacant  was  one  in 
which  another  ship  was  being  built,  and  delay 
was  caused  in  the  completion  of  this  ship  by  the 
same  kind  of  causes  which  were  provided  for 
in  the  contract  relating  to  the  ship  in  question. 
Held,  that  allowance  was  to  be  made  for  delay 
in  building  the  ship  in  the  contract  owing  to 
the  delay  in  completing  the  former  vessel. 
(Wright,  J.)  Re  an  Arbitration  between 
Lockte  and  Craggs  and  Son  296 

SHIPWRIGHTS'  LIEN. 
See  Lien,  Nos.  1,  3. 

SHORTHAND  NOTES. 
See  Practice,  No.  14. 

SPEED. 
See  Collition,  Nos.  24  to  29. 

STAMP  ACT. 

See  Marine  Inturanee,  Nos.  18,  24,  25. 

STEVEDORE. 
See  Carriage  of  Goods,  No.  30. 

STRIKE. 
See  Carriage  of  Goodt,  Nos.  6,  31,  32. 

SUB-FREIGHT. 
See  Carriage  of  Goodt,  No.  19. 

SUING  AND  LABOURING  CLAUSE. 
See  Marine  Inturanee,  Nos.  1,  26. 

THAMES  COLLISION  REGULATIONS. 
See  Collition,  Nos.  49,  50,  51. 

TIME  CHARTER. 
See  Carriage  of  Gcdt,  Na  19. 
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TIME  POLICY. 
See  Marine  Imuranee,    Noa.   18,  24,  26,  27,  28. 

TONNAGE. 

See  Limitation  of  Liability^ 

TORTFEASORa 

See  Collision,  No.  10. 

TUG  AND  TOW. 

See  Collision,  Nos.   17,  42  to  A6-~Practiee,  No.   1— 
Salvage,  Not.  14,  16,  16. 

TWIN  SCREWS. 
See  Collision,  No.  26. 

VALUE. 
See  Collision,  No.  19. 

VALUED  POLICY. 
See  Marine  Insurance,  Nos.  8,  9,  30. 

VOYAGE  POLICY. 

See  Marine  Insurance,   "Son.  8,  9,  30. 

WAGES. 

Soe  Lien,  Noa.  2,  3 — Master^s  Wages  and  Disburse- 
ments— Mortgagor  and  Mortgagee,  No.  6 — Seamen, 
Nos.  1,  6. 

WARRANTY  OF  FITNESS. 

See  Carriage  of  Goods,  Noe.  25  to  28 — Carriage  of 
Passengers,  No.  3 — Charter-party.  Noi  19 — Marine 
Insurance,  No€.  2,  3,  4,  21,  22,  23. 

WHISTLE. 
See  Collision,  Nob.  29  to  31,  47,  48. 

WORKING  DAYS. 
See  Carriage  of  Goods,  Not.  6,  33. 

WORKMEN'S  COMPENSATION  ACT. 

Insurance  Company — Payment  by—Shijt.—rTYke 
plaintiff,  a  workman  who  had  been  injured 
through  the  neglipreooe  of  one  of  the  oefen- 
dants'   servants,    signed   a   receipt   for  a  pay- 


PAOB 


roent  by  the  agent  of  an  ineuranoe  company 
with  whom  the  plaintiff'e  employers  had 
effected  insurance  ''on  account  of  compensa- 
tion which  may  be  or  become  due  to  me 
under  the  Workmen's  Compensation  Act  1897." 
Subeequently  the  pUintiff  informed  the  agent 
that  he  could  oiut  accept  further  payments 
*'  without  prejudice.^'  He  then  accepted  a  pay- 
ment and  sigrned  &  receipt  as  before.  Ultimately 
he  commenced  an  action  against  the  defendants 
claimincr  damages  for  personal  injuries.  Held, 
that  the  plaintiff  had  not  exercised  the  option 
given  to  him  by  sect.  6  of  the  Workmen's  Com- 
pensation Act  1897  so  ae  to  preclude  him  from 
suing  the  person  legally  liable.  (Ct.  of  App.) 
Oliver  v.  NautiluM  Steamship  Company  Limited  436 

WRECK. 
Collision — Submerged  wreck — Independent  con- 
tractor.— ^The  defendants'  barge  S.  was  l^rin^r 
sunk  and  submerged  in  the  fairway  of  the  river 
Thames  without  any  negligence  on  the  part  of 
the  defendants.  The  defendants  employed  an 
under-waterman,  one  F.,  a  fit  and  proper  per- 
soji  for  the  purpose,  to  raiee  and  remove  the 
wreck.  No  arrangement  as  to  marking  and 
lighting  her  waa  made  between  them.  The 
physical  possession  and  control  were  taken  over 
by  F.  Owing  to  the  negligence  of  F.  in  not 
properly  marking^  and  Tignting  the  S.,  the 
plaintiff's  ateamship,  the  F.^  came  into  colli- 
sion with  her.  On  the  plaintiff  suing  the  defen- 
dants for  the  damage  ao  caused  to  the  V.,  it 
was  held  by  Barnes,  J.  that  the'  defendaoto 
were  liable.  The  defendants  appealed.  Held 
(affirming  the  judgment  of  Barnes,  J.),  that 
the  defendants  were  liable,  since  they  had  not 
shown  that  they  had  abandoned  the  possession 
and  control  of  the  S.  so  as  to  rid  tnemselves 
of  liability  for  damage  caused  by  her,  and  also 
because  tne  work  of  raising  the  barge  was  an 
operation  likely  to  cause  injury  to  members  of 
the  public  lawfully  using  the  highway  ol  the 
river  Thames,  unless  proper  precautions  were 
taken.  The  defendants  could  not  rid  them- 
selyes  of  the  dut^  of  taking  such  precautions 
by  employing  an  independent  contractor.  (Ct. 
ol  App.)    The  Snark  50 

See  Marine  Insurance,  Noa  8,  20. 

WRIT. 

See  Practice,  Nos.  1,  5,  6. 
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H.  OF  L.]         FoBEST  Steamship  Company  v,  Iberian  Ibon  Obb  Company.         [H.  op  L. 


EOUSE   OF   LORDS. 


Thursday,  Nov.  30, 1899. 

(Before  the  Lobd  Ohanceixob  (HaJsbury), 
Lords  Magnaqhten  and  Eobebtson.) 

Forest  Steamship  Company  v.  Ibebian 
Ibon  Obb  Company,  (a) 

on  appeal  fbom  the  coubt   op  appeal   in 

ENGLAND. 

CharteT'pariy — Construction — "  Working  days  of 
twenty 'four  hours  " — Demurrage, 

The  appellant  shipowners  agreed  by  charter-party 
to  provide  the  respondents  with  ships  for  the 
carriage  of  iron  ore  during  a  period  of  twelve 
months.  The  charter-party  contained  a  clause 
as  follows :  **  Charterers  or  their  agents  to  be 
aUiwed  350  tons  per  working  day  of  twenty -four 
hours,  weather  permitting  {Sundays  and  holidays 
excepted),  for  loading  and  discharging  .  .  . 
to  count  from  6  a.m.  of  the  day  follotoing  the 
day  when  steamer  is  reported,  unless  she  be 
reported  before  noon.  .  .  .  Steamer  to  work 
at  night  if  required,  also  on  Sundays  and 
holidays,  such  time  not  to  count  as  lay  days 
unless  used.'* 

Held  (affirming  the  judgment  of  the  cov/rt  below), 
that  the  charterers  were  entitled  to  twenty -four 
working  hours  in  which  to  load  or  discharge  each 
2^  tons. 

This  was  an  appeal  from  a  judgment  of  the  Court 
of  Appeal  (Smith  and  Williams,  L.JJ.,  Biffby, 
L. J.  dissenting),  reported  in  79  L.  T.  Bep.  ^0 ; 
8  Asp.  Mar.  Law  Cas.  438,  affirming  a  judgment 
of  Bigham,  J.  in  the  Commercial  Court. 

The  appellants  were  the  owners  of  the  Forest 
steamship.  The  respondents  were  the  owners  of 
certain  iron  mines  at  Pedrosa,  in  the  province  of 
Seyille,  Spain,  and  made  shipments  of  ore  from 
the  port  of  Seville  to  the  United  Kingdom  and 
elsewhere.  The  appellants  on  the  30th  April  1898 
brought  an  action  against  the  respondents  to 
recover  from  the  respondents  1062.  4^.  in  respect 
of  four  days'  demurrage  of  the  Forest  alleged  to 
be  due  under  a  charter-party  dated  the  14th  Df'c. 
1897,  a  bill  of  lading  dated  the  19th  March  1898, 
and  an  agreement  dated  the  25th  March  1898. 
The  charter,  which  was  partly  printed  and  partly 
in  writing,  was  in  form  a  single  voyage  charter, 
but,  by  a  clause  at  the  end,  it  was  agreed  between 

^a)  Reported  by  0.  E.  Maldkn,  Esq.,  Barrister-at-Lftw. 
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the  appellants  and  respondents  that  the  charter 
should  remain  in  force  for  the  conveyance  of 
about  50,000  tons  of  iron  ore  by  steamers  belong- 
ing to  the  appellants  or  other  approved  substi- 
tutes, in  about  equal  monthly  quantities  over  the 
year  1898.  The  present  action  was  one  of  several 
actions  brought  to  recover  demurrage  under  the 
same  charter,  the  question  as  to  the  meaning  of 
the  particular  clause  being  raised  in  all  the 
actions.  The  material  clauses  of  the  charter- 
party  were  as  follows: 

The  act  of  God,  the  Qneen's  enemieB,  insnrreotioiis, 
note,  fire,  froet,  floods,  strikes,  look-onts,  stoppage  of 
trains,  aooidents  to  mioes,  rolling  stook  or  machinery,  or 
other  unavoidable  hindrances  beyond  the  personal 
control  of  shippers,  charterers,  or  consignees,  all  and 
every  other  dangers  and  aooidents  of  the  seas,  canals, 
rivers,  and  steam  navigation  of  whatever  nature  and 
kind  soever  always  excepted,  in  snch  cases  lay  days 
not  to  count  and  demurrage  not  to  accrue  unless  pre- 
viously on  demurrage.  Charterers  or  their  agents  to  be 
allowed  350  tons  per  working  day  of  twenty-four  hours, 
weather  permitting  (Sundays  and  holidays  excepted), 
for  loading  and  discharging,  same  to  be  reversible  and 
to  be  averaged  voyage  by  voyage  to  avoid  demurrage 
and  to  count  from  6  a.m.  of  the  day  following  the  day 
when  steamer  is  reported  at  the  custom  house  unless  she 
be  reported  before  noon  and  in  which  case  time  to  count 
from  notice  of  readiness  and  in  every  respect  ready  to 
load  or  discharge  respectively  and  in  hee  pratique. 
Steamer  to  work  at  night  if  required,  also  on  Sun<£iys 
and  holidays,  such  time  not  to  count  as  lay  days  unless 
used.  Any  days  on  demurrage  over  and  above  the  said 
laying  days  at  sixpence  per  net  register  ton  per  day. 
The  captain  to  telegraph  charterers'  agents  at  port  of 
loading  the  steamer's  departure  from  outward  port  of 
discharge,  or  in  default  twelve  hours  more  time  to  be 
allowed. 

By  their  statement  of  claim  the  appellants 
alleged  that  taking  the  time  occupied  in  loading 
and  discharging  together,  and  making  all  proper 
allowances,  the  ship  was  three  days  ten  hours  on 
demurrage,  and  at  6(2.  per  toif  per  day  on  1062 
tons  (the  registered  tonnage)  the  total  amount  of 
the  appellants'  claim  for  demurrage  was  106Z.  48. 
The  appellants,  in  calculating  the  lay  days,  pro- 
ceeded on  the  basis  that  the  respondents  were  to 
perform  the  loading  and  discharging  at  the  rate  of 
350  tons  per  working  day,  such  days  to  be  made 
up  of  periods  of  twenty-four  hours  reckoned  from 
the  time  specified  in  the  charter-party  to  the  cor- 
responding time  on  the  following  day,  such  hours 
being  consecutive  hours,  subject,  however,  to  the 
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length  of  a  day  being  extended  bj  the  number  of 
hours  (if  any)  during  whioh  the  loading  or  dis- 
charging  should  be  prevented  by  bad  weather. 
The  respondents  by  tneir  defence  raised  two  con- 
tentions on  the  construction  of  the  charter,  viz. : 
(1)  that  by  reason  of  the  clause  in  the  charter, 
"  Time  ...  to  be  averaged  To^ge  by 
▼oyage,"  no  demurrage  was  ascertainable  or 
payable  until  the  whole  of  the  50,000  tons  had 
been  carried;  (2)  that  the  respondents  were 
allowed  twenty-four  working  hours  for  loading 
or  dischar^ring  each  350  tons,  and  that  inasmuch 
as  the  working  hours  for  each  day  (at  the  time 
in  (Question)  at  the  port  of  Seville  were  from 
6  a.m.  to  6  p.m.,  they  were  entitled  (the  cargo 
consisting  of  2080  tons)  to  284  working  hours, 
or  twelve  days  of  twenty-four  hours  each, 
excluding  Sundays  and  holidays.  By  an  order 
made  by  Mathew,  J.  it  was  ordered  that  the 
action  should  be  transferred  to  the  Commercial 
List  for  trial,  and  it  was  directed  by  the  jodge 
that  the  question  of  construction  of  the  charter 
should  be  tried  as  a  preliminary  question  of  law. 
The  action  was  set  down  for  trial  on  this  prelimi- 
nary point  before  Bigham,  J.,  who  found  that  the 
respondents  were  entitled,  under  the  charter- 
party,  to  twenty-four  working  hours  for  the  load- 
ing or  discharging  of  each  350  tons  ;  that  in  the 
calculation  of  such  working  hours  the  respondents 
were  not  entitled  to  exclude  meal  times ;  that  the 
meaning  of  "  voyage  by  voyage  "  in  the  charter- 
psrty  was  that  uie  time  occupied  in  loading  and 
discharging  for  the  purpose  of  demurrage  must 
be  calculated  at  the  end  of  each  voyage,  and  not 
at  the  end  of  the  Charter-party,  and  this  judg- 
ment was  affirmed  on  appeal  as  above  mentioned. 

Cohen,  Q.O.  and  Mant<igue  Lush  appeared  for 
the  appellante. 

/.  Walton,  Q.O.  and  Eufvs  Isaacs,  Q.C.  for  the 
respondente. 

At  the  conclusion  of  the  argumente  their  Lord- 
ships gave  judgment  as  follows : — 

The  LoBD  Chancbllob  (Halsbnry)  :  My 
Lords :  I  cannot  in  this  case  aver  that  my  mind 
has  been  free  from  doubt  as  to  the  con- 
struction te  be  placed  on  these  words,  because  I 
think  that  the  parties  have  endeavoured  te  do 
somewhat  clumsily  what  they  might  have  done  in 
more  precise  language.  But  on  looking  at  the 
substance  of  the  matter  it  appears  te  me  te  be 
telerably  clear  what  they  intended,  although  I 
admit  that  their  language  has  not  been  as  clear 
and  definite  as  I  could  wish.  I  think  that  the 
learned  judge  below,  and  the  majority  of  the 
judges  in  the  Oourt  of  Appeal,  were  right  in  the 
view  which  they  took  of  tins  matter.  When  once 
the  idea  is  realised  that  there  was  te  be  a  conven- 
tional and  artificial  day,  manufactured  out  of  a 
certain  number  of  hours — and  that  there  was  such 
a  day  is  common  ground  te  both  parties — ^what 
the  parties  meant  by  this  elaborate  calculation  is 
intelligible.  They  were  not  content  te  use  the 
ordinary  language  of  the  charter-party.  They 
wanted  te  get  rid  of  some  particular  decision.  Or 
it  may  be  that  they  thought  that  some  difficulty 
would  occur  when  they  teok  the  periods  allowed 
for  loading  at  the  different  ports  of  the  world, 
and  they  wanted  te  put  more  precisely  what  was 
the  bargain  between  them.  They  wanted  te  keep 
a  precise  record  of  the  time  occupied.  Therefore 
they  have  adopted  this  phraseology.    But  what- 


ever  the  meaning  of  the  particulsr  phrase  may  be, 
although  subject  te  criticism,  I  think  that  they 
meant,  in  effect,  that  they  were  going  te  have  a 
conventional  day  of  twenty-four  hours,  and  the 
twenty-four  hours  day  might  be  made  up  of 
broken  portions  of  time  in  several  days  added 
tegether  te  ascertain  how  many  days  nad  been 
used  in  loading  and  discharging.  Mr.  Oohen 
admitted  that  there  was  to  be  a  debit  and  credit 
account  in  hours,  but  how  that  was  te  be 
arranged  unless  these  broken  periods  were  te  be 
reckoned  tegether  I  cannot  make  out.  Mr.  Oohen 
sought  te  confine  the  words  te  the  exceptional 
cases  of  night  work,  Sundays,  and  holidays,  but 
the  interpretetion  of  the  court  below  is  much  more 
satisfactory.  Surely  the  whole  scheme  of  the 
parties  in  breaking  up  what  is  the  day,  in  its  ordi- 
nary commercial  and  astronomical  sense,  inte 
periods  of  twenty-four  hours  is  intended  te  mean 
that  the  day  is  to  consist  of  twenty-four  working 
hours.  There  is  no  such  thing  as  an  *'  ordinary 
working  day  of  twenty-four  hours."  The  thing  is 
absurd.  The  phrase  shows  that  the  parties  in- 
tended te  put  the  periods  together  and  te  ascer- 
tain  the  number  of  days  by  dividing  the  tetal 
number  of  hours  by  twentj-four.  That  is  the  only 
intelligible  meaning  which  I  can  place  upon  the 
words,  and  it  is  the  meaning  given  te  them  in  the 
courts  below.  I  do  not  say  that  the  matter  is 
free  from  doubt,  and  I  should  be  sorry  te  say 
that  this  instrument  is  a  model  of  clearness,  but  I 
think  that  a  right  decision  has  been  arrived  at, 
and  I  therefore  move  your  Lordships  that  the 
judgment  of  the  Oourt  of  Appeal  be  affirmed,  and 
the  appeal  be  dismissed  with  coste  in  this  House 
and  in  the  courte  below. 

Lord  Macnaohten. — My  Lords :  I  am  of  the 
same  opinion,  though  I  admit  that  the  document 
is  very  awkwardly  expressed.  But,  on  the  whole, 
I  prefer  the  construction  adopted  by  Bigham,  J. 
The  difficulty  seems  te  have  arisen  from  the  fact 
that  the  parties  have  put  twenty-four  hours  inte 
their  conventional  working  day — ^the  same  number 
of  hours  as  in  an  ordinary  day.  If  the  working 
day  had  been  fixed  at  twelve  hours  there  would 
have  been  no  difficulty  at  alL 

Lord  Robebtson  concurred. 

Judgment  appealed  from  affirmed,  and  appeal 
dismissed  with  costs  here  and  below. 

Soliciters  for  the  appellante,  BottereU  and 
Boche,  for  Vaughan  and  Homsby,  Oardiff. 

Soliciters  for  the  respondente,  Cattams  and  De 
Vesian. 


March  20,  23,  Nov.  16,  and  Dec.  14,  1899. 

(Before  the  Lobd  Ohancellob  (Halsbnry), 
Lords  Macnaohten,  Mobbis,  Davet,  Bbamp- 
TON,  and  Robebtson.) 

RuABON  Steamship  Oompany  v.  London 

ASSUBANCE.  (a) 

Marine  insurance — Ship  docked  for  repair  of  sea 
damage — Survey  while  in  dock  for  reclassi- 
fication— Apportionment  of  dock  charges  and 
expenses. 

There  is  no  principle  of  law  which  requires  a 
person  to  contribute  to  an  expenditure  incurred 
oy  another  merely  because  he  has  derived  a 
benefit  from  it. 

(a)  Beported  by  C.  S.  Malpin,  Eiq.,  B«nltt«r-at-Lftw. 
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In  the  course  of  a  voyctge  covered  by  a  policy  of 
marine  insv/rance  a  ship  sustained  damage  by  a 
peril  insured  against,  and  had  to  go  into  a  dry 
dock  for  repairs. 

While  she  toas  in  dock  the  owners  tooJc  advantage 
of  the  opportunity  to  have  her  surveyed  for 
reda^ifieation  at  Lloyd's,  though  the  time  for 
9uch  survey  was  not  yet  due.  The  survey  did  not 
cause  the  ship  to  be  detained  in  the  dock  for  any 
time  beyond  what  was  necessary  for  completing 
the  repairs. 

Held  {reversing  the  judgment  of  the  court  below\ 
thai  the  underwriters  were  liable  for  the  whole  of 
the  expenses  of  getting  the  ship  into  and  out  of 
dock  and  for  the  dock  dues,  and  that  there  should 
be  no  apportionment  between  them  and  the 
owners. 

Marine  Insurance  Oompanj  v.  China  Trans- 
pacific Steamship  Company  (55  L.  T.  Bep.  491 ; 
6  Asp.  Mar.  Law  Cas.  68 ;  11  App.  Cas.  573) 
distinguished. 

This  was  an  appeal  from  a  judgment  of  the 
Court  of  Appeal  (Chittj  and  Collins,  L.JJ., 
Smith,  L.J.  dissenting),  reported  78  L.  T.  Rep. 
402 ;  8  Asp.  Mar.  Law  Cas.  369 ;  (1898)  1  Q.  B. 
722,  who  had  affirmed  a  judgment  of  Mathew,  J., 
reported  77  L.  T.  Rep.  402;  8  Asp.  Mar.  Law 
Cas.  346 ;  (1897)  2  Q.  B.  456,  at  the  trial  of  the 
action  before  him  without  a  jury,  in  the  Commer- 
cial Court. 

The  appellants  were  owners  of  the  steamship 
RucUfon,  which  they  insured  under  various  policies, 
induvling  a  policy  effected  with  the  respondents 
for  2000r,  against  loss  or  damage  by  perils  of  the 
sea. 

On  the  30th  Nov.  1895,  while  the  policy  was  in 
force,  the  Ruabon,  while  on  a  voyage  from 
Eustendji  to  England,  was  stranded  and  suffered 
damage,  for  which  it  was  admitted  that  the 
underwriters  wei'e  liable.  She  was  accordingly 
taken  to  Cardiff  and  put  into  dry  dock  for  the 
purpose  of  having  the  necessary  average  repairs 
effected.  After  the  repairs  were  completed,  an 
average  statement  was  prepared,  according  to 
which  the  respondents  were  liable  to  the  appel- 
lants in  the  sum  of  822.  58.  From  this,  however, 
the  respondents  claimed  to  deduct  2,1.  hs,  for  the 
following  reasons :  While  the  ship  was  in  dry 
dock,  in  the  course  of  repairing  the  damage 
caused  by  the  stranding,  the  app^lants  took  the 
opportunity  of  calling  in  Lloyd's  surveyor  to 
look  at  the  ship,  and  ascertain  whether  any 
repairs  were  necessary  to  enable  her  to  pass 
her  No.  1  Lloyd's  classification.  The  surveyor 
certified  that  no  classification  repairs  were  neces- 
sary, and  the  ship  accordingly  passed  her  classifi- 
cation. The  time  at  which  it  would  be  necessary 
for  the  ship  to  be  surveyed  had  not  at  that  date 
arrived,  but  by  the  rules  of  Lloyd's  Register  the 
time  might  be  anticipated,  and  the  owners  were 
at  liberty  to  call  for  a  survey  at  the  time  when 
the  ship  was  in  the  dry  dock. 

The  appeUante  contended  that  they  did  not 
in  fact  take  the  ship  into  dry  dock,  and 
the  dock  expenses  were  not  incurred  for  the  pur- 
pose, or  with  the  intention,  of  having  the  ship 
surveyed  and  classified,  the  appellants  only  having 
taken  advantage  of  her  being  there  to  call  in  the 
surveyor  to  inspect  her  bottom  and  see  whether 
classification  repairs  would  be  necessary,  and  that 
the  time  during  which  the  dock  was  used  for 


effecting  the  underwriters'  repairs  was  not  in  any 
way  increased  and  no  additional  expenses  w«re 
incurred  by  reason  thereof. 

The  respondents  contended  that  as  the  ship 
in  fact  underwent  her  classification  survey  at  the 
same  time  that  the  average  repairs  were  effected 
the  docking  expenses  ought  to  be  divided  between 
owners  and  underwriters.  They  accordingly 
deducted  from  the  sum  of  822.  58.  (for  which  they 
were  liable  according  to  the  average  statement) 
the  sum  of  21.  hs.  as  representing  the  proportion 
of  that  portion  of  the  docking  expenses  which 
was  attributed  to  the  defendants  by  the  average 
statement  which  the  defendants  contended  ought 
to  be  borne  by  owners. 

No  evidence  was  called  at  the  trial,  the  action 
being  tried  on  admissions  made  by  the  parties. 

The  admissions  were : — 

1.  That  the  vessel  in  fact  passed  her  No.  1 
Classification  Survey  at  Lloyd's  Register  of 
British  and  Foreign  Shipping  as  required  by  the 
rules  when  she  was  in  dock,  the  opportunity  of 
her  being  in  dock  being  taken  to  see  if  reclassifi- 
cation repairs  were  necessary. 

2.  That  docking  was  necessary  for  the  vessel  to 
pass  such  survey. 

3.  That  items  amounting  to  55Z.  were  proper 
charges  for  the  work  done. 

But  the  first  admission  was  made  subject  to  the 
following  qualification  or  limitation :  '*  But  not 
that  she  went  into  dock  for  that  purpose,  nor  that 
any  such  repairs  were  done,  nor  that  the  time  had 
arrived  at  which  it  was  necessary  for  her  to  pass 
such  survey." 

A  similar  qualification  was  attached  to  the 
second  and  third  admission. 

Mathew,  J.  decided  in  favour  of  the  under- 
writers, the  defendants  below  and  respondents  in 
the  present  appeal,  on  the  ground  that  the  case 
was  covered  by  the  decision  in  the  case  of  The 
Vancouver  (Marine  Insurance  Com/par^  v.  China 
Transpacific  Steamship  Company,  55  L.  T.  Rep. 
491 ;  6  Asp.  Mar.  Law  Cas.  ^ ;  11  App.  Cas.  573). 

March  20  and  23. — The  case  came  on  for  argu- 
ment before  the  Lord  Chancellor  (Halsbury), 
Lords  Watson,  Macnaghten,  and  Morris. 

Cohen,  Q.C.  and  Montagus  Lush  appeared  for 
the  appellants. 

J.  Walton,  Q.C.  and  /.  A.  Ham^ilton  for  the 
respondents. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships took  time  to  consider  their  judgment. 

Lord  Watson  died  on  the  14th  Sept.  1899,  and 
their  Lordships  requiring  further  argument,  the 
case  was  reargued  on  the  16th  Nov.  before  the 
Lord  Chancellor  (Habbury),  Lords  Macnaghten, 
Morris,  Davey,  Brampton,  and  Robei'tson. 

Cohen,  Q.C.  {Montagus  Lush  with  him),  for  the 
appellants,  contended  that  it  was  held  in  the  court 
helow  that  the  case  was  governed  by  The  Van- 
couver case  (ubi  sup.),  but  in  that  case  there  were 
two  sets  of  repairs — owner's  repairs  as  well  as 
underwriter's  repairs — which  distinguishes  it. 
It  was  necessary  to  dock  the  ship  to  repair 
damages  which  had  to  be  done  then,  but  it  was 
not  necessary  that  she  should  then  go  into  dock 
to  be  surveyed  for  classification.  The  survey  did 
not  affect  or  delay  the  repairs  in  any  way.  The 
underwriters  are  liable  to  indemnify  the  owners, 
and  this  liability  covers  these  expenses.     The 


MARITIME  LAW  OASES. 


.1..::^ 


H.  OF  L.] 


RuABON  Steamship  Company  v.  London  Assubance. 


[H.  of  L. 


argument  on  the  other  side  mnst  go  to  the 
extent  of  saying  that,  if  any  incidental  advantage 
is  gained  by  the  ship  being  in  dock,  such  as  the 
opportunity  for  a  survey,  the  expenses  must  be 
apportioned.  The  Vancouver  case,  so  far  from 
deciding  that,  decides  the  contrary.  In  that  case 
it  was  said  that  if  any  portion  of  tne  dock  charges 
for  the  time  during  which  the  owner's  repairs 
were  going  on  were  borne  by  the  underwriters  it 
would  go  oeyond  their  indemnity,  but  the  House 
decided  that  thev  were  to  bear  a  part.  The  argu- 
ment was  that  the  whole  expenses  were  not  to  be 
borne  by  the  owner,  and  it  was  so  decided,  but 
the  decision  gave  the  owner  a  profit  beyond  his 
indemnity.  The  underwriters  undertake  to  indem- 
nify against  all  damage,  and  the  owner  need  not 
account  for  an  incidental  profit. 

•T.  Walton,  Q.G.  (J.  A,  Hamilton  with  him), 
argued  that  the  case  was  covered  by  the  decision 
in  The  Vancouver  case.  The  only  difference  is 
that  in  that  case  the  ship  went  into  dock  io  the 
first  instance  for  owner's  repairs,  whereas  in  this 
case  it  was  for  underwriter's  repairs.  On  prin- 
ciple the  cases  are  indistinguisbable,  only  the 
positions  are  reversed.  The  underwriters  are 
contending  here  for  what  the  owners  contended 
for  there.  The  question  is.  What  was  the  loss 
covered  by  the  policy?  The  contract  of  insur- 
ance is  an  indemnity  measured  by  the  cost  of 
repairs.  The  test  is,  for  whose  benefit  was  the 
expenditure  made  P 

Cohen,  Q.O.  was  heard  in  reply. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships took  time  to  consider  their  judgment. 

Dec,  14. — Their  Lordships  gave  judgment  as 
follows : — 

The  LoBD  Ohancbllob  (The  Earl  of  Hals- 
bury). — My  Lords :  The  sum  sought  to  be 
recovered  in  this  case  is  a  very  small  one,  but  the 
principle  discussed  and  decided  is  one  of  very 
far-reaching  importance,  and  I  am  unable  to 
concur  in  the  judgment  of  the  majority  of  the 
Court  of  Appeal.  The  agreed  facts  may  be  very 
shortly  stated.  The  steamship  Ruahon  having 
been  placed  in  dock  for  the  purpose  of  repairs, 
for  which  the  underwriters  were  liable,  while  she 
was  in  dock  the  owner  took  advantage  of  the 
opportunity  to  have  the  vessel  surveyed.  It  is 
part  of  the  agreed  facts  that  the  holding  of  the 
survey  added  not  a  farthing  to  the  cost,  or  a 
moment  to  the  period  of  time  during  which  the 
execution  of  the  repairs  proceeded,  and  the  ques- 
tion raised  is  whether  the  owner  of  the  vessel  is 
liable  on  any  reason  known  to  the  law  to  bear 
part  of  the  expeubO  involved  in  the  docking  of  the 
vesel  and  keeping  her  there  while  the  repairs 
were  being  executed.  I  notice  that  in  more  than 
one  of  tde  judgments  it  is  said  that  the  owner 
of  the  vessel  Ueed  the  dock  for  his  own  purposes. 
I  think  that  there  is  a  fallacy  in  the  emplop^ment 
of  that  word  **used."  He  went  on  to  his  own 
vessel  and  held  a  survey,  and  I  think  that  it  is 
not  true  to  say  that  the  dock  was  used  for  his 
purposes  at  all.  He  took  advantage  of  the  oppor- 
tunity which  wa«  afforded  to  him  by  another 
person  (the  insuring  company)  being  under  con- 
tract to  do  that  themselves  which  gave  him  an 
opportunity  of  seeing  the  vessel,  and  for  which,  if 
he  had  be^  minded  to  make  a  survey,  he  would 
have  had  to  pay  himself.    But  unless  the  phrase 


"  using  of  the  dock  "  is  explained,  it  seems  to  me 
to  be  fallacious  first  to  say  that  he  used  the 
dock  and  then  to  infer  that  as  he  used  the  dock 
he  is  called  upon  to  pay  for  it  I  propose  to 
examine  in  detail  the  various  cases,  or  rather  the 
various  classes  of  cases,  where  the  right  to  contri- 
bution has  been  held  to  be  part  of  our  law.  But 
it  seems  to  me  a  very  formidable  proposition 
indeed  to  say  that  any  court  has  a  right  to  enforce 
what  may  seem  to  them  to  be  just,  apart  from 
common  law  or  statute.  The  courts,  no  doubt, 
will  enforce  the  common  law,  and  will  apply  it 
to  new  questions  of  fact  which  arise ;  but  I  cannot 
understand  how  it  can  be  asserted  that  it  is  part 
of  the  common  law  that  where  one  person  ^ts 
some  advantage  from  the  act  of  another  a  right 
of  contribution  towards  the  expense  from  that 
act  arises  on  behalf  of  the  person  who  has  done 
it.  Many  cases  might  be  put  where  the  gene- 
rality of  such  a  proposition  would  be  plainly 
contrary  to  any  received  principle,  and  to  my 
mind  the  question  now  in  debate — admitted  to  be 
absolutely  novel — would  not  be  covered  by  any 
principle  known  to  the  law,  except  such  a  general 
proposition  as  I  have  indicated  above.  Now,  I 
am  unable  to  affirm  that  that  is  the  condition  of 
the  common  law. 

The  doctrine  of  "  Average  "  has  been  repeatedly 
held  to  be  a  rule  derived  from  the  maritime  law  of 
Rhodes.  In  his  judgment  in  Strang  v.  Scott 
(61  L.  T.  Rep.  597 ;  6  Asp.  Mar.  Law  Oas.  419 ; 
14  App.  Oas.  601)  Lord  Watson  said :  *;  The  rule  of 
contribution  in  cases  of  jettison  has  its  origin  in 
the  maritime  law  of  Rhodes,  of  which  the  text  as 
presented  by  Paulus  (Dig.  L.  14,  tit  2)  is,  *  Si 
levandsQ  navis  gratid,  jactus  mercium  factns  est, 
omnium  contributione  sarciatur,  quod  pro  omni- 
bus datum  est.' "  Bramwell,  L. J.,  it  is  true,  in 
Wright  v.  Marwood  (45  L.  T.  Rep.  297 ;  4  Asp. 
Mar.  Law  Oas.  451 ;  7  Q.  B.  Div.  62),  rested 
it  upon  an  implied  contract  inter  se  to  con- 
tribute by  those  interested.  Brett,  M.R.,  on 
the  other  hand,  in  Burton  v.  English  (49  L.  T. 
Rep.  768 ;  5  Asp.  Mar.  Law  Oas.  187 ;  12  Q.  B. 
Div.  218),  spoke  of  it  as  a  right  arising  not  from 
any  contract  at  all,  but  from  the  old  Rhodian 
laws,  which  had  been  incorporated  into  the  law  of 
England  as  the  law  of  the  ocean.  It  is  not 
necessary  to  go  minutely  into  the  arguments 
arising  from  the  difference  of  opinion  as  to  the 
origin  of  the  law.  It  is,  at  all  events,  a  known 
principle  enforceable  by  the  courts,  resting  either 
upon  positive  enactment  adopted  into  our  law  or 
from  an  implied  contract  between  the  parties.  So 
Lord  Ooke  in  Sir  William  Harhert*8  case  (3  Rep. 
11,  6)  explains  very  clearly  when  dealing  with 
"  contribution."  He  says :  **  Note,  reader,  when 
it  is  said  before  and  often  in  our  books  that  if 
one  purchiiser  be  only  extended  for  the  whole 
debt,  that  he  shall  have  contribution ;  it  is  not 
thereby  intended  that  the  others  shall  give  or 
allow  to  him  anything  by  way  of  contribution, 
but  it  ought  to  be  intended  that  the  party,  who  is 
only  extended  for  the  whole,  may  by  audita 
querela  or  scire  facias,  as  the  case  requires,  defeat 
the  execution,  and  thereby  he  shall  be  restored  to 
all  the  mean  profits,  and  compel  the  conusee  to 
sue  execution  of  the  whole  land;  so  in  this 
manner  everyone  shall  be  contributory,  hoc  est, 
the  land  of  every  ter-tenant  shall  be  equally 
extended."  Lord  Redesdale  in  the  case  of 
Stirling  v.  Forrester  (3  Bligh,  596),  said  that  "  the 


MARITIME  LAW  OASBS. 


H.  OF  L.] 


BuABON  Stbamship  Gompany  v.  London  Assubancb. 


[H.  OF  L. 


decimon  in  Bering  v.  Lord  WinchiUea  (1  Cox, 
318 ;  2  Bos.  &  Puller,  270)  proceeded  on  a  prin- 
ciple  of  law   which  must  exist  in  all  countries, 
that  where  several  persons  are  debtors  all  shall  be 
equal.    The  doctrine  is  illustrated  in   that  case 
by  the  practice  in  questions  of  *  Average,'  &c., 
where  thei*e  is  no  express  contract,   but  equity 
distributes  the  loss  equally.     On  the  prisage  of 
wines,  it  is  immaterial  whose  wines  are  taken ;  aXL 
must  contribute  equally,  so  it  is  where  goods  are 
thrown  overboard  for  the  safety  of  the  ship,  the 
owners  of  the  goods  saved  by  that  act  must  con- 
tribute proportionally  to  the  loss.    The  fiuty  of 
contribution  extends  to  all  persons  who  are  within 
the  scope  of  the  equitable  ooligation."    I  know  of 
no  case  in  which  anything  like  the  present  claim 
has  been  advanced.     There  is  no  debt  here  for 
which  both  the  parties  in  question  are  bound  to 
some  third  person.     It  cannot  be  denied  that  the 
imderwriters  here  were  themselves  bound  to  incur 
all  the  liability  they  cUd  incur,  and  that  the  ship- 
owner was  under  no  such  liability.    There  is  here 
no  joint  ownership  which  makes  a  liability  upon 
all    partaking    of  that    ownership,    and    which 
liability  each  is  under  an  obligation  to  some  third 
person  to  fulfil.    In  another  part  of  Lord  Bedes- 
dale's  observations  in   the  case  of    Stirling    v. 
Forrester,    his    Lordship   makes  clear  what    he 
meaos  by  his  commentary  on  the  case  of  Bering 
V.  Lord  WinchiUea,      He  says :   "  The  principle 
established    in    the    case    of    Bering    v.    Lard 
WinchUeea  is  universal,  that  the  right  aud  duty 
of  contribution  is  founded  in  doctrines  of  equity, 
it   does  not  depend  upon  contract.    If  several 
persons  are  indebted  and  one  makes  the  payment 
the  creditor  is    bound  in   conscience,  if  not  by 
contract,  to  give  to  the  party  paying  the  debt, 
all  his  remedies  against  the  other  debtors.    The 
cases  of  average  in  equity  rest  upon  the  same 
principle.     It  wocdd   be  against   equity  for  the 
creditors  to  exact  or  receive  payment  from  one 
and  to  permit,  or  by  his  conduct  to  cause,  the 
other  debtors  to  be  exempt  from  payment.    He 
is  bound,  seldom  by  contract  but  always  in  con- 
science as  far  as  he   is  able,  to  put  the  partv 
paying   the    debt  upon   the   same  footing  with 
those    who    are   equally   bound.      That  was  the 
principle    of    the    decision    in   Bering  v.  Lord 
WinchiUea    and   in    that     case    there    was    no 
evidence    of  contract   as   in   this.      So  in   the 
case  of  land  descending  to  coparceners,  subject  to 
a  debt,  if  the  creditor  proceeds  against  one  of  the 
ooparoeners  the  others  must  contribute.    If  the 
creditor  discharges  one  of   the  coparceners  he 
cannot  proceed  for  the  whole  debt  against  the 
others ;  at  the  most  they  are  only  bound  to  pay 
their  proportions."    In  all  the  cases  to  which  I 
have  referred,  and  in  all  the  observations  made 
by  the  learned  judges,  the  liability  of  each  of  the 
persons  held  to  be  bound  to  contribute  is  assumed 
to  exist  either  by  contract  or  by  some  obligation 
binding  them  all  to  equality  of  payment  or  sacri- 
fice in  respect  of  that  common  obligation.    But 
this  is  the  first  time  in  which  it  has  been  sought 
to  advance  that  principle  where  there  is  nothing 
in  common  between  the  two  persons,  except  that 
one  person  has  taken  advantage  of  something 
that  another  person  has  done,  there  being  no 
contract  between  them — there  being  no  obligation 
by  which  each  of  them  is  bound ;  and  the  duty  to 
contribute  is  alleged  to  arise  only  on  some  general 
principle  of  justice,  that  a  man  ought  not  to  get 


an  advantage  unless  he  pays  for  it.  So  that  if  a 
man  were  to  cut  down  a  wood  which  obscured  his 
neighbour's  prospect  and  gave  him  a  better  view, 
he  ought  upon  this  principle  to  be  compelled  to 
contribute  to  cutting  down  the  wood.  Or  if  a 
man  built  a  wall  so  as  to  shield  his  neighbour's 
house  from  undue  wet  or  danger  from  violent 
tempests,  he  ought  to  be  entitled  to  contribution 
because  he  has  got  an  advantage  from  what  his 
neighbour  did.  I  can  find  no  authority  for  any 
principle  which  includes  this  case. 

The    heads    of    "  Average,"  "  Principal    and 
Surety."     **•  Joint    Debtor,"  or    "  Ownership  of 
Lands,"  all  of  which  are  liable  in  executiou  and 
only  one  of  which  has  been  made  the  subject  uf 
execution,  are  intelligible  heads  of  the  law,  and 
are  included  within  well-known  and  ascertaintid 
principles.    This  case  seems  to  me  to  go  entirely 
beyond  those  ascertained  principles,  and  for  it 
there   would  appear  to  be   no   authority.     No 
statute  has  authorised  it;  no  principle  of  the 
common  law  comprehends  it ;  and  I  am  therefore 
unable    to    concur   with    the   judgment  of  the 
majority  of  the  Court  of  Appeal.    But  it  remains 
to  consider  whether  the  case  is  not  covered  by 
authority.  That  supposed  authority  is  to  be  found 
in  what  has  been  called  The  Vancouver  case — The 
Marine  Insu/rance  Company  Limited  v.  The  China 
Transpacific  Company  Limited  (55  L.  T.  Rep.  491 ; 
6  Asp.  Mar.  Law  Gas.  68 ;  II  App.  Gas.  573).    1 
cannot  think  that  that  case  establishes  any  such 
proposition  as  is  insisted  on  here.    In  that  case 
the  sole  question  was  whether  a  particular  average 
loss  sustained  by  the  respondent  exceeded  3  per 
cent,  within  the  meaning  of  the  warranty.    It  is 
necessary  to  observe  somewhat  minutely  the  facts 
of  that  case,  in  order  to  see  whether  there  is  any- 
thing in  it  which    affects  the  question  now  in 
debate.     The  Vancouver,  the  vessel  in  question, 
was  insured  in  a  time  policy  which  contained  the 
warranty  **  free  from  average  under  3  per  cent." 
During    a    voyage    covered    by  the    policy  she 
sustained  certain  damage  not  known  at  the  time, 
but  when  some  time  tSter  the  owners,  for  their 
own  purposes  of  cleaning  and  scraping  her,  put 
her  into  dock,  the  damage  was  observed  then  and 
there,  and  the  underwriters  were  of  course  liable 
to  make  good  the  particular  average    loss  for 
which  un<&r  the  pohcy  they  were   uable.    The 
question  having  arisen  in  this  form,  and  the  owners 
having  paid  the  whole  of  the  dock  dues  while  the 
vessel  was  being  scraped  and  cleaned,  and  while 
simultaneously  the  obligation  of  the  underwriters 
was  being  fulfilled  by  uie  repair  of  the  damage, 
it  was  argued  that  by  the  accidental  circumstance 
of  the  owner  having  put  his  vessel  into  dock, 
and   the   underwriter   having    thereby    escaped 
any    liability    to    the    dock    owner    for    dock 
dues,   the  cost  of  repairs  to  him  was  brought 
under    the    agreed    amount    of     3    per    cent. 
What  the  court  had  to  determine  was  the  liability 
under  the  policy  in  question,  and  with  reference 
to  that  que«tion  which,  be  it  observed,  is  to  be 
measured  by  what  the  damage  would   cost   to 
repair,  the  court  held  that  the  dock  dues  were 
part  of  the  cost,  and  that  under  the  circumstances, 
as  the  operations  were  simultaueously  performed, 
thA  cost  should  be  attributed  (let  the  phrases  be 
noted)  in  moieties  to  the  operations  of  those  two 

Sersons  iiiterested.    Now  the  owner  paid  the  dock 
ues,  and  if  he  had  not  done  so  the  underwriter 
would  undoubtedly  have  had  to  pay  for  dock  dues 
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and  if  he  had,  the  amount  paid  would  have  been 
over  3  per  cent.  It  came,  in  f aot,  to  a  calculation 
of  the  extent  of  the  damage  done,  and  that  being 
measured  by  its  cost  of  repair,  it  was  held  that 
the  3  per  cent,  was  reached.  What  Lord 
Herschell  meant  is,  I  think,  sufficiently  explained 
by  what  he  saj|rs  in  commenting  on  the  case  of 
Pitman  v.  Universal  Mcmne  Insurance  Com- 
pany (46  L.  T.  Bep.  863 ;  4  Asp.  Mar.  Law  Cas. 
d44 ;  9  Q.  B.  Div.  192),  as  to  the  mode  in  which 
the  particular  average  loss  was  to  be  arrived  at 
in  tnat  case.  He  says :  "  All  the  judges  were, 
I  think,  agreed  that  where  there  is  a  partial  loss 
in  consequence  of  injury  to  a  vessel  by  perils 
insured  against,  and  the  ship  is  actually  repaired 
by  the  shipowner,  he  is  entitled  as  a  general 
rule  to  recover  the  sum  properly  expended  in 
executing  the  necessary  repairs,  less  the  usual 
allowances."  Now  the  facte  found  in  that  case 
which  is  relied  on  were  that  the  vessel  was  put 
into  diy  dock  on  the  4th  Jan.  1876.  It  was  dis- 
covered on  the  afternoon  of  the  same  day  that 
her  stem  post  was  broken.  It  was  found  by  the 
special  case  that  if  the  vessel  had  required 
nothing  but  scraping  and  cleaning,  the  purpose 
for  which  alone  she  was  put  there  by  her  owners, 
she  might  have  been  finished  and  discharged  by 
the  evening  of  the  6th,  whereas  for  the  purposes 
of  her  repair,  for  which  the  underwritera  were 
responsible,  she  required  the  whole  time  from  the 
4th  to  11th  Jan.,  when  in  fact  she  was  discharged. 
How  a  mode  of  thus  calculating  the  particular 
average  loss  so  as  to  satisfy  the  contract  between 
the  two  parties  to  it  can  juntify  such  a  proposition 
as  is  here  insisted  on,  I  am  wnolly  unable  either 
to  understand  or  to  agree  to,  and  I  think  this  judg- 
ment should  be  reversed. 

Lord  Macnaghtbn. — My  Lords :  I  concur.  I 
agree  with  my  noble  and  learned  friend  on  the 
woolsack  that  there  is  no  principle  of  law  which 
requires  that  a  person  should  contribute  to  an 
outlay  merely  because  he  has  derived  a  material 
benefit  from  it,  nor  is  there,  I  think,  any  autho- 
rity to  be  found  for  the  application  of  such  a  pro- 
position, unless  it  is  to  be  found  in  The  Vancouver 
case.  The  Vancouver  case  has  been  supposed  to 
go  some  way  in  that  direction  in  a  question 
between  shipowner  and  underwriter,  where  ship's 
repairs  and  underwriter's  repairs  are  carried  out 
simultaneously.  But  it  must  be  borne  in  mind 
that  the  question  for  decision  in  that  case  was 
**  whether  a  particular  average  loss  sustained  by 
the  respondents  exceeded  3  per  cent,  within  the 
meaning  of  the  warranty  contained  in  a  policy  of 
assurance  underwritten  by  the  appellants,"  and 
that  (as  Lord  Herschell  was  earful  to  point  out) 
was  the  sole  question  for  decision.  It  was  not 
decided  that  the  shipowner  was  liable  for  one  half 
the  cost  of  the  use  of  the  dock,  including  dock 
charges,  but  that  the  underwriter  in  respect  of 
his  obligation  was  liable  at  least  for  one  half  of  the 
cost.    That  was  enough  in  the  particular  case  to 

g've  the   victory  to  the  shipowner,  and  in  this 
ouse  he  could  not  have  asked  for  more. 

Lord  Morris  concurred. 

Lord  Davbt. — ^My  Lords:  I  have  had  the 
opportunity  of  reading  the  judgment  of  my  noble 
and  learned  friend  Lord  Brampton.  It  expresses 
my  opinion  so  much  better  than  I  could  express 
it  myself  that  I  will  not  trouble  your  Lordships 
with  any  observations  of  my  own. 


Lord  Brampton. — My  Lords :  I  entirely  conoor 
in  the  judgment  which  has  been  delivered  by  the 
Lord  Chancellor.     I  take  the  general  rule  to  be 
correctly  stated  by  Lord  Herschell  in  The  Van- 
couver case,  "  that  where  there  is  a  partial  loss  in 
consequence  of  injury  to  a  vessel  by  perils  in- 
sured against,  and  the  ship  is  actually  repaired 
by  the  shipowner,  he  is  entitled  to  recover  the 
sum  properly  expended  in  executing  the  necessary 
repairs,  less  the  usual  allowances,  as  the  measure 
of  his  loss."    I  take  it  also  as  admitted  that,  but 
for  the  matter  which  I  am  about  to  mention,  it 
would  not  be  disputed  that  the  respondents  were 
liable  under  their  policy  to  pay  as  an  indemnity 
against  the   loss   by   perils   of  the    sea    which 
occurred,  the  full  sum  of  82Z.  58.  claimed.     This 
represents  prim^  facie  their  responsibility.     The 
respondents  seek  to  reduce  this  amount  by  the 
sum  of  2Z.  58.  by  reason  of  a  survey  of  the  ship 
which  the  plaintiffs,   the  owners,  caused  to  he 
made  by  Lloyd's  surveyor,  during  the  period  in 
which  the  vessel  was  under  repair  on  the  pontoon, 
which,  for  this  purpose,  I  may  call  a  dry  dock. 
If  they  are  right  in  making  a  reduction  on  this 
account,  no  question  being  raised  as  to  the  amount, 
the  respondents  are  entitled  to  retain  the  judg- 
ment pronounced  in  their  favour  by  the  majority 
of  the  Court  of  Appeal.    Since  the  decision  of 
The  Vancouver  case  (ubi  sup),  by  which,  of  course, 
we  are  bound,  and  which  to  me  seems  to  be 
founded  on  good  sense,  it  is  not,  in  my  opinion, 
open  to  question  that  where  two  operations  are 
essentially  necessary  to  be  performed  upon  the 
hull  of  the  ship  in  order  to  render  her  in  a  con- 
dition to  justify  a  prudent  owner  in  sending  her 
again  to  sea,  one  of  such  operations  being  to 
effect  repairs  for  the  cost  of  which  underwriters 
are  responsible — ^the  other  to  clean  and  scrape  the 
ship  necessitated  by  wear  and  tear,  the  cost  of 
which  must  be  borne  by  the  owners  themselves, 
neither  of  which  operations  could  be  performed 
unless  the  ship  were  diydocked,  and  both  of  which 
operations  the    owners    and    underwriters,    or 
owners  acting  for  themselves  and  also  for  the 
underwriters,  deem  it  expedient    should  be  per- 
formed at  one  and  the  same  time,  or  that  one 
should  immediately  follow  the  other  without  any 
substantial  interval  under  one  continuous  dry- 
docking,  in  such  cases  the  cost  of  docking  and 
all  dock  dues  during  the  period  in  which  the 
vessel  is  in  dock  must  be  shared  in  proportion, 
having  regard  to  the  period  of  joint  or  separate 
actual  use  of  it.    I  do  not,  however,  find  anything 
in  The  Vancouver  case  which  would  justify  such 
division  of  dock  dues,  unless  in  such  oases  as  I 
have  mentioned.     The  present  is  a  very  different 
case.      The  Ruabon   was    drydocked    solely   to 
enable   the   underwriters   to   effect   the  repairs 
for  which   they  were  liable  and  with  no  other 
object,  and  no  other  repair  was,  in  fact,  done  or 
required  to  be  done  on  the  ship ;  the  survey  of 
Lloyd's  surveyor  was  in  no  way  necessary  for 
any  purpuse  connected  with  the  work  performed 
on  the  vessel,  but  was  only  made  to  entitle  the 
owners  to  reclassification  at  Lloyd's,  and  need  not 
have  been  made  at  that  moment,  nor  at  any  par- 
ticular time,  so  long  as  it  was  made  within  the 
time  limited  by  Lk>yd's  rules,  which  had  then 
nine  months  to  run.   It  is  quite  true  that  if  it  had 
not  then  been  made  it  would  have  been  necessary 
if  she  were  afterwards  surveyed  to  have  incurred 
the  expense   of   again   drydocking  her  at   the 
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owners'  expense,  and  to  that  extent  the  owners 
might  have  been  benefited.  I  say  might,  because 
the  owners  might  have  sold  the  vessel  in  the 
meantime,  or  some  other  thii^  might  have 
oocnrred  to  render  suoh  survey  nnneoessarj. 
Assnming,  however,  that  the  expense  of  another 
diydocking  was  in  this  way  saved,  and  that  to 
that  extent  the  owners  were  benefited,  I  think 
that  circumstance  immaterial,  and  it  does  not 
warrant  a  claim  for  contribution  towards  the  dock 
dues  im^ratively  incurred  on  the  underwriters' 
acoount  in  the  discharge  of  their  obligations.  I 
think  that  such  contribution  can  only  be  insisted 
upon  in  those  cases  where  work  is  done  to  the 
vessel  itself  by  two  or  more  persons,  each 
separately  and  simultaneously  engaged  undei 
different  obligations  in  doing  portions  of  it,  dry- 
docking  being  necessary  for  each.  If  the  respon- 
dents' claim  for  contribution  were  allowed,  i  see 
no  reason  why  such  a  claim  might  not  be  made 
against  an  owner  who,  while  his  ship  was  in 
dry  dock  sold  her,  subject  to  immediate  inspec- 
tion and  survey  by  his  purchaser.  A  variety  of 
other  cases  similar  in  character  might  be  sug- 
gested. I  think  that  the  owners,  in  causing  the 
survey  to  be  make  in  this  case,  were  taking  what 
Lord  Herschell  termed  **  an  incidental  advantage  " 
from  the  fact  that  a  damage  arising  from  a  risk 
within  the  policy  had  necessitated  repairs  at  the 
expense  of  the  underwriter ;  and  he  puts  by  way 
of  illustration  the  case  of  a  vessel  in  oroinajry 
course  requiring  scraping  and  painting  at  intervals 
of  five  years,  and  before  the  time  for  such  opera- 
tion ha^s  arrived  meeting  with  a  disaster  by  perils 
of  the  sea  and  docked  for  repairs  for  which  under- 
writers were  responsible;  and  the  shipowner 
taking  the  opportunity  of  scraping  and  painting 
his  ship.  In  repudiating  the  notion  that  the 
entire  &me  occupied  in  that  operation  should  be 
borne  by  the  shipowner,  he  adds,  "  if  they  were  to 
be  borne  by  him  at  all."  This  observation  of 
that  noble  and  learned  Lord  makes  it  clear  to 
me  that  he  did  not  contemplate  his  judgment 
covering  such  a  case  as  this,  where  nothing  was 
in  fact  done  on  the  ship,  and  the  survev  did 
not  in  the  smallest  degree  delay  the  completion  or 
add  one  farthing  to  the  expense  of  the  repairs 
doue  for  the  underwriter.  Ithink,  therefore,  that 
this  appeal  should  be  allowed. 

Lord  BoBEBTSON  concurred. 

Judgment  of  the  Cowrt  of  Appeal  reversed, 
vnth  costs  here  and  helow. 

Solicitors  for  the  appellants,  BottereU  and 
Boche,  for  Vaughan  and  Itoche,  Cardiff. 

Solicitors  for  the  respondents,  Waltons,  Johnson, 
Bubb^  and  Whatton, 
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(Before  Smith,  Collins,  and  Williams,  L.JJ.) 

Weib  and  Co.  t;.  Gievin  and  Co.  (a) 

APPEAL  FBOM  THE  QUEEN's  BENCH  DIVISION. 

Advance  freight — Destruction  of  goods  by  fire  on 
hoard  while  loading — Charter-party — GonstruC' 
tion. 

By  a  charter-party  the  charterers  agreed  to  load 
on  the  ship  a  fuU  a/nd  complete  cargo  for  carriage 
from  the  Tyne  to  San  Francisco.  Freight  was 
to  be  paid  at  a  certain  rate  per  ton  on  the 
quoffitxty  to  he  delivered  to  the  consignees ;  and 
was  to  be  paid  two-thirds  in  ca^h  three  days 
after  sailing,  ship  lost  or  not  lost,  the  balance 
on  unloaddng  and  right  delivery  of  the  cargo. 
Fire  was  a  peril  mutually  excepted.  Part  of 
the  cargo  after  being  loaded  was  destroyed  by 
fire  before  the  ship  sailed.  The  charterers  subsc' 
quently  loaded  mxtre  cargo  of  sufficient  amount, 
taking  the  amount  destroyed  into  consideration, 
to  fill  up  the  carrying  space  of  the  vessel. 
Three  days  after  sailing  the  owners  claimed 
advance  freight  on  two-thirds  of  a  full  cargo. 

Held,  affirming  the  judgment  of  Lord  B/ussell,  C.J., 
that  the  owners  were  not  entitled  to  advance 
freight  on  the  part  of  the  cargo  which  had  been 
destroyed  by  fire. 

This  was  an  appeal  from  the  judgment  of  Lord 
Russell,  C.J.  at  the  trial  of  the  action  without  a 
jury,  which  is  reported  in  79  L.  T.  Rep.  596 ;  8  Asp. 
Mar.  Law  Cas.  470 ;  (1899)  1  Q.  B.  193. 

The  action  was  upon  a  charter-party,  of  which 
the  material  parts  are  as  follows : — 

London,  Slat  March  1898 — It  is  this  day  mninally 
agreed  between  Messrs.  A.  Weir  and  Co.,  owners  of  the 
good  ship  or  yessel  called  the  OUvehank  .  .  .  and 
Messrs.  Girrin,  Roper,  and  Co.,  of  London,  as  agents  for 
Girrin  and  Eyre,  of  San  Francisco,  that  the  said 
ship  .  .  .  shall  with  all  oonyenient  speed  .  .  . 
proceed  to  a  loading  berth  ...  in  the  riyer 
Tyne  .     and    there,    always    afloat,    in    the 

nsnal  and  onstomary  manner  load  ...  a  full 
and  complete  cargo  of  coke  and  lawful  merchandise 
(exclnding  coals,  subject  to  stipolations  in  margin, 
scrap  iron,  acids,  gonpowder,  and  exploeives)  cargo 
being  of  such  a  nature  as  will  load  vessel  to 
Lloyd's  fireeboard  (subject  to  prorisions  of  side  clause) 
weight  cargo  to  be  supplied  and  shipped  before  the 
coke  .  .  .  which  the  s»id  charterers  bind  them- 
selyes  to  ship,  and  being  so  loaded  shall  therewith 
proceed  to  San  Francisco,  Calif omia,  and  deliver  the  same 
in  the  usual  and  customary  manner  .  .  .  the  captain 
to  sign  bills  of  lading  for  the  weight  of  cargo  taken  on 
board  as  presented  without  prejudice  to  the  tenor  of  this 
charter,  providing  same  equal  the  amount  of  chartered 
freight.  .  .  .  Charterers  liability  with  respect  to 
this  charter  to  cease,  except  for  freight  as  provided,  on 
the  vessel  being  loaded,  the  owner  or  captain  to  have  an 
absolute  lien  on  the  cargo  for  all  unpaid  freight  and 
demurrage  .  .  .  freight  for  the  said  cargo  to  be 
paid  on  final  discharge  at  the  rate  of  16t.  per  ton  o  f 
22401b.  on  the  quantity  to  be  delivered  to  the  con* 
signees,  except  on  cargo  shipped  in  Hull  as  hereinafter 
provided ;  the  freight  to  be  due  and  paid  as  follows : 

(a)  Beporttd  by  B.  Mamlit.Sioxb',  Bsq.,  Barriitor-«k-Law, 


8 


MARITIMB  LAW  OASES. 


Ot.  op  App.] 


Wbib  and  Co.  t».  Gievih  and  Co. 


[Ct.  op  App. 


two-thirds  in  ouh,  less  6  per  cent,  for  all  oharges,  three 
daya  after  sailing  from  Tsme,  ship  lost  or  not  lost,  the 
balance  on  unloading  ftnd  right  delivery  of  the  cargo  to 
be  paid  in  United  States  gold  coin  at  the  exchange  of 
fonr  dollars  eighty  cents,  per  ponnd  sterling ;  the  act  of 
God,  the  Queen's  enemies,  restraint  of  princes  and 
mlers,  fire    .     .     .    always  mutually  excepted.     .    .     . 

In  the  margin  of  the  charter-party  was  written 
the  following  note : 

Charterers  undertsike  to  ship  and  owners  to  load 
1000  tons  of  dead  weight  cargo  (of  which  500  tons  may 
be  Cannel  coal  in  charterers'  option)  in  manner  re- 
quired by  master  in  Hull  on  due  notice  beiog  given, 
vessel  being  where  cargo  can  be  delivered  in  usual 
manner :  freight  on  cargo  shipped  at  Hull  being  paid  at 
14«.  per  ton :  in  event  of  charterers  not  loading  vessel  to 
her  marks  it  is  agreed  that  freight  shall  be  paid  on  the 
basis  of  4350  tons,  which  owners  hereby  guarantee  to 
be  vessel's  capacity  of  cargo  for  this  voyage  less  pro 
rata  freight  on  any  quantity  of  cargo  short  delivered  in 
San  Francisco. 

While  the  ship  was  being  loaded  a  fire  broke 
out  on  board  and  destroyed  1478  tons  of  cargo. 

The  charterers  subsequently  loaded  2590  tons 
more  cargo,  an  amount  which,  with  the  1478  tons 
previously  shipped,  would  have  exhausted  the 
carrying  space  of  the  vessel,  but  would  not  have 
loaded  her  down  to  her  marks. 

The  ship  then  sailed  for  San  Francisco. 

Three  days  later  the  owners  asked  for  payment 
of  the  advance  freight  due  under  the  charter-party, 
and  claimed  to  be  entitled  to  two- thirds  of  the 
freight  on  4350  tons. 

The  defendants  contended  that  they  were  liable 
to  pay  only  on  4350  tons  less  the  1478  tons  destroyed 
by  fire. 

At  the  trial  of  the  action  Lord  Bussell,  O.J. 
decided  in  favour  of  the  defendants. 

The  plaintiffs  appealed. 

Carver,  Q.C.  and  /.  A.  Hamilton  for  the  plain- 
tiffs.— The  plaintiffs  are  entitled  to  the  advance 
freight  which  they  claim,  because  the  defendants 
were  bound  to  pay  two-thirds  of  the  freight  upon 
all  goods  shipped  in  advance  three  days  after  the 
sailnig  of  the  ship.  If  the  goods  are  loaded  and 
the  vessel  is  able  to  sail,  the  right  to  the  advance 
freight  is  complete,  and  it  is  immaterial  what 
happens  to  the  cargo  if  it  is  once  shipped  : 

Tlie  Oriental  Steamship  Company  Limited  v.  Tylor 
and  another,  69  L.  T.  Eep.  577 ;  7  Asp.  Mar.  Law 
Cas.  377  ;  (1893)  2  Q.  B.  518. 

Though  freight  is  only  payable  upon  safe  delivery 
of  the  goods,  yet  "advance  freight  "is  payable 
whether  the  goods  are  delivered  or  not.  The 
placing  of  the  cargo  on  board  is  the  condition 
which  has  to  be  performed  in  order  to  make 
**  advance  freight "  payable : 

Kirchner  v.  Venus,  12  Moore  P.  C.  361 ; 

Allison  V.  Bristol  Marine  Insurance  Company,  34 

L.  T.  Bep.  809;   2  Aep.   Mar.   Law  Cas.  312  j 

1  App.  Cas.  209. 

That  condition  was  performed  as  soon  as  this  cargo 
was  placed  on  board,  and  what  happened  after- 
wards is  immaterial  : 

Aitken,  Lilhwm,  and  Co.  v.  Emsthausen  and  Co., 

70  L.  T.  Rep.  822 ;    7  Asp.  Mar.  Law  Cas.  462 ; 

(1894)  1  Q.  B.  773. 

The  fact  that  fire  was  one  of  the  perils  excepted 
does  not  affect  tbe  payment  of  "  advance  freight," 
for  fire  would  not  prevent  the  payment  of  advance 
freight  for  cargo  which  had  in  fact  been  loaded. 


Joseph  Walton,  Q.C.  and  Scrutton  for  the  defen- 
dants.— The  charter-party  says  that  two-thirds  of 
the  freight  is  to  be  paid  three  days  after  the  ship 
has  sailed.  That  must  refer  to  the  freight  men- 
tioned in  the  preceding  clause,  which  is  payable 
at  the  rate  of  16s.  per  ton  on  the  cargo  to  be 
delivered  to  the  consignees.  That  must  be  the 
cargo  estimated  to  be  delivered.  Therefore,  if, 
before  the  ship  sails,  it  is  known  that  some  of  the 
cargo  cannot  oe  delivered,  such  cargo  ought  not 
to  be  taken  into  the  calculation.  If  a  full  cargo 
were  put  on  board  so  that  the  ship  is  loaded  down 
to  her  marks,  4350  tons  would  be  the  basis  on 
which  the  two- thirds  freight  would  be  calculated, 
unless  part  of  the  canto  actually  put  on  board  is 
so  dealt  with  by  excepted  perils  that  it  cannot  be 
delivered.  The  marginal  clause  provides  an  agreed 
measure  of  damages  in  case  of  a  breach  of  con- 
tract if  the  ship  is  not  loaded  down  to  her  marks. 
A  payment  oi  advance  freight  is  a  payment  on 
account  of  freight.  How,  then,  can  there  be  a 
payment  on  account  of  a  sum  which  can  never 
oecome  payable  P 

Smith,  Hill,  and  Co.  v.  Pyman,  Bell,  and  Co.,  64 
L.  T.  Bep.  436  ;  7  Asp.  Mar.  Law  Cas.  7 ;  (1891) 
1  Q.  B.  742. 

Carver,  Q.O.  in  reply. 

Smith,  L.J. — The  question  in  this  t»se  arises 
on  the  construction  of  a  charter-party,  and  the 
dispute  is  between  insurers  on  advance  freight 
payable  under  the  charter-party  and  insurers  on 
freight.  The  charterer  were  bound  to  load  a  full 
and  complete  cargo,  and  they  were  also  bound  to 
load  the  vessel  down  to  her  marks.  A  clause  in 
the  contract  provides  that  in  case  of  a  breach  of 
that  agreement  a  certain  conventional  figure  is  to 
be  taken  on  which  the  charterer  is  to  pay  freight 
at  the  agreed  rate  per  ton.  That  conventional 
figure  is  4350  tons.  Now,  the  question  is  as  to 
the  amount  of  advance  freight  which  the 
charterers  are  to  pay.  The  charterers  were 
bound  by  the  charter-party  to  load  in  the  river 
Tyne  a  full  and  complete  cargo  of  coke  and  lawful 
merchandise,  excluding  cer^n  specified  things, 
the  cargo  to  be  "  of  such  a  natui'e  as  will  load 
vessel  to  Lloyd's  freeboard  (subject  to  provisions 
of  side  clause),"  and  the  ship  bein^  so  loaded  was 
to  proceed  therewith  to  San  f^rancisco  and  deliver 
the  cargo  there.  Freight  was  agreed  '*  to  be  paid 
on  final  discharge  at  the  rate  of  168.  per  ton  of 
22401b.  on  the  quantity  to  be  deliverecl  to  the 
consignees."  If  the  charterers  should  not  load  a 
full  and  complete  cargo  of  such  a  nature  as  to 
load  the  vessel  to  Lloyd's  freeboard,  then  the  side 
clause,  which  has  reference  to  the  vessel's  capacity 
of  cargo  for  the  voyage,  was  to  come  into  effect 
Then  the  charter-party  goes  on  to  provide  that 
freight  "  is  to  be  due  ana  paid  as  follows :  Two- 
thirds  in  cash,  less  6  per  cent,  for  all  charges, 
three  days  after  sailing  from  Tyne,  ship  lost  or 
not  lost,  and  the  balance  on  unloading  and  right 
delivenr  of  the  cargo.*'  Now  what  happened  was 
this :  Some  of  the  cargo  was  shipped,  but  before 
the  time  arrived  for  payment  of  the  advanced 
freight,  1478  tons  of  it  were  destroyed  by  fire. 
The  charter-party  contains  an  exception  of  loss 
by  fire,  and  it  seems  to  me  that  the  case  of  Aitken, 
Jbilhum,  and  Co.  v.  Emsthausen  and  Co.  (ubi  sup.) 
is  applicable.  Since  part  of  the  cargo  after  being 
put  on  board  was  destroyed  by  an  excepted  peril, 
the  charterers  were  not  bound  to  ship  further 
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cargo  in  place  of  what  was  destrojed,  altbougli 
tbey  were  Doond  to  load  a  fall  and  complete  cargo, 
neither  can  thej  be  called  apon  to  pay  freight  in 
respect  of  what  was  destroyed.  In  respect  of 
that  destroyed  part  of  the  cargo  there  was  no 
further  dnty  on  the  charterers  to  load  the  ship 
nor  was  there  any  duty  on  the  shipowners  to 
carry.  The  part  of  tbe  ship  that  would  have 
been  taken  np  by  the  destroyed  cargo  was  at  the 
disposal  of  the  shipowners  to  fill  up  as  they  might 
desire  provided  that  the  contemplated  voyage  was 
not  thereby  delayed.  It  is  clear  that  the  1478 
tons  of  destroyed  cargo  were  out  of  the  question 
altogether  before  the  time  cam*^  for  paying  the 
advance  freight.  Then  comes  the  question  on 
what  was  advance  freight  to  be  paid  r  Freight, 
as  X  have  said,  was  to  be  paid  at  the  rate  of  168. 
per  ton  "  on  the  quantity  to  be  delivered  to  the 
consignees."  I  agree  with  the  Lord  Chief  Justice 
that,  in  consequence  of  the  destruction  by  fire  of 
the  1478  tons,  the  conventional  sum  of  4350  tons 
is  to  be  taken  as  the  basis  on  which  the  calcula- 
tion is  to  be  made.  As  no  freight  is  payable  on 
the  1478  tons,  that  number  of  tons  must  be 
deduoted  from  the  4350  tons,  leaving  a  balance  of 
2872  tons.  That  is  the  freight  earning  capacity 
of  the  ship  for  the  voyage  in  question,  and  the 
two-thirds  freight,  which  is  payable  in  advance, 
must  be  calculated  on  that  number  of  tons.  That 
is  the  true  meaning  of  the  charter-party.  I  think 
that  the  judgment  of  the  Lord  Ohief  Justice  was 
right,  and  that  this  appeal  must  consequently  be 
d^missed. 

OoiiiiiNS,  L.J. — I  am  of  the  same  opinion. 
Though  my  mind  has  fluctuated  a  good  deal,  I 
confess,  in  the  course  of  the  argument,  I  have 
come  to  the  oonclue ion  that  the  judgment  of  the 
Lord  Ohief  Justice  is  right.  The  difficulty  arises 
from  the  fact  that  the  sum  to  be  paid  as  advance 
freight  is  an  aliquot  part  of  another  sum,  and  the 
aueetion  is,  what  is  that  other  sum?  That 
aepends  on  the  terms  of  the  charter-party.  On 
the  one  side  it  has  been  contended  tliat  the 
amount  of  freight  payable  under  the  charter- 
party  is  finally  ascertained  as  soon  as  the  cargo 
IS  put  on  board,  and  that,  therefore,  the  aliquot 
part  of  it,  which  is  payable  as  advance  freight,  is 
determined  when  the  cargo  is  put  on  board 
irrespective  of  what  cargo  may  De  eventually 
delivered.  On  the  other  side  it  is  said  that  the 
charter-party  declares  that  freight  is  only  pay- 
able on  the  quantity  of  cargo  finally  delivered  to 
the  consignees.  The  mode  of  payment  of  the 
freight  is,  by  the  charter-party,  to  be  *'  two- thirds 
in  cash,  less  6  per  cent,  for  all  charges,  three  days 
after  sailing  from  Tyne,  ship  lost  or  not  lost,  and 
the  balance  on  unloading  and  right  delivery  of 
the  said  cargo."  On  that  part  of  the  charter- 
party  the  criterion  of  what  is  to  be  paid  for 
freight  is  so  much  per  ton  on  the  quantity 
delivered  to  the  consignees.  Then  there  is  a  side 
clause  which  comes  into  play  in  consequence  of 
the  fire  which  destroyed  part  of  the  cargo.  The 
charterers  did  not  put  on  board  enough  cargo  to 
load  the  ship  down  to  her  marks,  and  therefore 
4350  tons  is  to  be  taken  as  the  full  capacity  of  the 
vessel  for  cargo,  and  freight  is  to  be  paid  on  that 
baais.  It  was  contended  that  freight  was  to  be 
paid  on  the  entire  4350  tons,  and  that  the 
advance  freight  payable  was,  therefore,  two-thirds 
of  the  freisnt  on  4350  tons.  But  the  words  of 
the  side  cutuse  do  not  support  that  contention, 
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because,  though  it  mentions  4350  tons  as  the 
agreed  capacity  of  the  vessel,  it  provides  for  a 
deduction  of  "P^o  rata  freight  on  any  quantity  of 
cargo  short  delivered  in  San  Francisco."  So  that 
the  sum  to  be  paid  as  freight  is  one  which  is  to  be 
ascertained  either  by  knowledge  or  by  speculation 
as  to  what  amount  of  cargo  may  be  delivei*ed  at 
San  Francisco.  For  the  plaintiffs  it  was  argued 
that,  in  providing  for  the  payment  of  two-thirds 
of  the  might  in  advance,  the  parties  must  be 
supposed  to  have  excluded  from  consideration 
everything  that  might  happen  at  San  Francisco, 
because  tney  have  inserted  into  the  clause  the 
expression  **  ship  lost  or  not  lost,**  showing 
thereby  an  intention  that  the  obligation  to  pay 
advance  freight  should  not  depend  on  any 
speculation  as  to  what  might  happen  subse- 
quently. The  Lord  Ohief  Justice  held  that  that 
argument  could  not  be  sustained,  and  I  agree 
with  him.     I  think  that  the  advance  freight  is 

Payable  on  the  amount  of  cargo  to  be  delivered, 
'he  parties  have  agreed  that  in  one  event,  the 
loss  of  the  ship,  it  is  payable  on  cargo  which 
cannot  be  delivered,  but  the  provision  with  regard 
to  that  one  event  does  not  cut  down  the  rights  of 
the  parties  in  other  events.  Here  certainty  has 
been  substituted  for  speculation,  and  a  certain 
part  of  the  cargo  has  been  excluded  from  the 
possibility  of  earning  freight.  The  delivery  of 
that  part  of  the  cargo  is  not  prevented  by  reason 
of  the  loss  of  the  vessel,  but  by  reason  of  fire, 
which  the  charterers  are  entitled  to  rely  upon 
as  relieving  them  from  liability.  That  is  the 
result  of  considering  the  obligations  contained  in 
the  body  of  the  chsu<ter-party.  Then,  taking  the 
side  clause,  it  seems  to  me  to  be  worded  still  more 
favourably  to  the  charterers,  because  in  a  certain 
case,  in  the  event  of  a  short  delivery  of  cargo,  a 
deduction  is  to  be  made  of  pro  rata  freight.  Here 
it  was  known  to  both  parties  at  the  time  for  pay- 
ing the  advance  freight,  that  in  respect  of  a 
certain  number  of  tons  of  cargo  no  freight  would 
ever  become  payable.  That  is  a  fact  miich  must 
be  taken  into  consideration.  Therefore,  taking 
4350  tons  as  a  basis  for  our  calculation,  I  think  we 
must  deduct  the  number  of  tons  in  respect  of 
which  both  parties  knew  that  no  freight  would  be 
payable.  1  agree,  therefore,  with  the  decision  of 
the  Lord  Ohiei  Justice. 

Williams,  L.J. — I  a^ree.  I  think  that  the 
word  "  freight  '*  is  used  m  this  charter-party  in 
one  sense  only.  There  was  a  time  in  the  history 
of  our  law,  after  the  judgment  in  Kirchner  v. 
Venus  {uhi  aup.)  in  1859,  when  it  was  supposed 
that  advance  freight  and  freight  were  different 
things  #  that  advance  freight  was  not  merely 
something  paid  on  account  of  freight,  but  was  a 
loan  or  money  paid  in  consideration  of  goods 
being  put  on  board  the  ship.  Even  Blackburn,  J. 
entertained  that  view  at  the  time  when  he  gave 
his  opinion  to  tbe  House  of  Lords  in  Allison  v. 
Bristol  Marine  Insurance  Company  {ubi  sup.). 
But  it  is  clear  from  the  judgmentn  delivered  in 
the  House  of  Lords  that  that  is  not  a  correct 
view.  "  Freight "  has  the  fame  meaning  whether 
it  is  payable  as  advance  freight  or  not.  It  may 
be  agreed  to  be  payable  on  the  delivery  of  the 
goods  to  be  carried,  or  it  may  be  stipulated  to  be 
payable  partly  in  advance.  Still,  each  payment 
is  a  payment  of  freight.  But  of  course  it  is 
plainly  within  the  competence  of  the  parties  to  a 
charter-party  to  make  stipulations  regulating  the 
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payment  of  eaoh  part  of  tbe  entire  freight,  and 
they  constantly  agree  that  the  payment  of  that 
which  is  payable  in  advance  shall  not  be  depen- 
dent on  the  delivery  of  the  goods  or  the  perform- 
ance of  the  voyage.  That  is  what  has  been  done 
in  the  charter-party  we  are  now  considering.  The 
stipulations  regalating  the  payment  of  part  of  the 
freight  do  not  alter  the  nature  of  the  whole  of  it. 
What  has  happened  in  this  case  is  that  by  reason 
of  a  fire,  a  peril  within  the  mutual  exception 
clause,  part  of  the  ship  became  vacant  space, 
having  no  relation  to  the  charter-party  and  not 
available  for  carrying  goods  under  the  chai*ter- 
party.  This  seems  to  me  to  alt^r  the  total  freight 
out  of  which  parts  are  payable  at  different  times, 
but  it  does  not  alter  stipulations  affecting  the 
payment  of  those  parts.  The  charter-party  con- 
tinues to  apply  in  its  entirety,  and  the  side  clause 
also,  but  in  consequence  of  the  fire  the  total 
amount  of  cargo  in  respect  of  which  freight  is 
payable  has  been  altered.  This  seems  to  me  to 
be  the  outcome  of  the  decision  in  Aitken,  LUbum, 
and  Co,  v.  Emsthausen  and  Co.  {uhi  swp.^  but  I 
wish  to  say  that  I  should  have  arrived  at  the  same 
conclusion  even  if  that  case  had  never  been 
decided.  The  practical  difference  between  ad- 
vance freight  and  freight  is  a  difference  arising 
from  the  stipulations  agreed  upon  as  to  payment 
of  one  part  and  another,  but  they  still  remain 
parts  of  one  whole,  and  the  alteration  of  the 
amount  of  the  whole  freight  does  not  adffect  the 
stipulations  as  to  the  payment  of  the  different 

parts.  ^         V  jt  *      .     jv 

^  Appeal  dismissed. 

Solicitors  for  the  plaintiffs,  Thomas  Cooper  and 
Co, 

Solicitors  for  the  defendants,  Hollams,  Sons, 
Coward,  and  Hawhsley. 


Wednesday,  Nov,  15, 1899. 

(Before  Smith,  Collins,  and  Williams,  L. JJ.) 

The  Mayor,  Aldbbmen,  and  Buboesses  of 
the  City  of  Bbistol  v.  The  Ownebs  op  the 
Steamship  Glanmibe  ;  The  Bbunel.  (a) 

Collision — Limitation  of  liahility — Meaning  of 
"15  tons  hwrden*' — merchant  Shipping  Act 
1894  (57  &  58  Vict,  c.  60),  ss.  2, 3,  503. 

The  words  "  ships  not  exceeding  15  tons  burden  " 
in  sect.  3,  stib-sect.  1,  of  the  Merchant  Shipping 
Act  1894  mean  ships,  the  net  register  tonnage  of 
which,  ascertained  according  to  the  provisions  of 
that  Act,  does  not  exceed  15  tons ;  hence  an  un- 
registered ship,  the  gross  tonnage  of  whick,  ascer- 
tained according  to  the  Act,  exceeds  15  tons,  but 
whose  net  registered  tonnage,  ascertained  for  the 
purpose  of  registration  according  thereto,  is  less 
than  15  tons,  is  exempt  from  registration,  and  her 
owners  are  entitled  to  limit  their  liahility  calcu- 
lated upon  a  tonnage  so  ascertained. 

Judgment  of  Barnes,  J.  (79  L.  T.  Bep,  527  ;  8  Asp. 
Mar.  Law  Cas.  477)  upheld. 

This  was  an  appeal  from  a  decision  of  Barnes,  J. 
holding  that  the  plaintiffs,  the  owners  of  the 
steam-tug  Brunei,  were  entitled  to  limit  their  lia- 
bility in  resDttct  of  a  collision  which  occurred  in 
Oct.  1897  between  the  Brunei  and  the  steam- 
er) Beported  by  Butlbr  Aspimall,  Esq..  Q.O.,  and  Sdtton 
TxifMXS,  £aq.,  Barriiter-at-Libw. 


tug  Iris.  In  consequence  of  the  collision,  the 
defendants*  vessel,  the  Glanmire,  which  was  in 
tow  of  the  Iris,  sustained  damage. 

An  action  was  instituted  by  the  defendants 
against  the  plaintiffs  for  the  dama^  so  caused, 
and  the  plaintiffs  subsequently  admitted  liability 
for  the  collision. 

The  plaintiffs  then  brought  this  action  to  limit 
their  liability.  The  facts  of  the  case  were  as 
follows :  The  gross  tonnuge  of  the  Brunei, 
measured  in  accordance  with  the  provisions  of  the 
Merchant  Shipping  Act  1894,  was  35 '99  tons,  the 
allowance  for  propelling  power  space  was  31 15 
tons,  and  for  crew  space  6*73  tons,  making  the 
net  register  tonnage  a  minus  quantity. 

The  defendants  resisted  the  plaintiffs'  claim  to 
limit  their  liability  upon  the  ground  that  the 
vessel  was  unregistered,  although  not  exempt 
from  the  obligation  to  be  registered. 

The  plaintiffs  claimed  that  she  was  exempt  from 
registration  under  the  Act  as  being  a  vessel  under 
15  tons  burden,  and  so  was  entitled  to  claim  the 
protection  of  sect.  503. 

It  was  admitted  by  the  defendants  that  the 
Brunei  was  a  vessel  employed  solely  in  naviga- 
tion on  the  rivers  or  coasts  of  the  United 
Kingdom :  (see  sect.  3,  sub-sect.  1). 

Sect.  2,  sub-sect.  1,  of  the  Act  provides  that 
every  British  ship  shall,  unless  exempted  from 
registry,  be  registered  under  the  Act. 

Sub-sect.  2  provides  that  if  a  ship  required  by 
the  Act  to  be  registered  is  not  registered  under 
the  Act,  she  shall  not  be  recognised  as  a  British 
ship. 

Sect.  3  provides  that  the  following  ships  are 
exempted  from  registry  under  this  Act : 

Sub- sect.  1.  Ships  not  exoeeding  15  tone  burden 
employed  solely  in  navigation  on  the  rivers  or  ooasts  of 
the  United  Kingdom,  or  on  the  rivers  or  ooasts  of  some 
British  poseeBsion  within  which  the  managing  owners  of 
the  ships  are  resident. 

By  sect.  503,  sub-sect.  1,  the  owners  of  a  ship, 
British  or  foreign,  are  entitled  to  limit  their 
liability  to  an  amount  not  exceeding  SI.  per  ton, 
in  circumstances  which  would  include  those  oi 
this  case. 

Barnes,  3,  held  that  the  plaintiffs  were  entitled 
to  limit  their  liability. 

The  defendants  appealed. 

Joseph  Walton,  Q.O.  and  Aspinall,  Q.O.  for  the 
defendants. — The  Brunei  is  not  entitled  to  the 
protection  of  sect.  503.  She  was  not  registered, 
and  unless  she  was  exempted  under  sect.  3  (1) 
she  ought  to  have  been  registered  by  sect.  2  (1), 
and  for  her  failure  to  be  so  registered  she  was  not 
by  sect.  2  (2)  entitled  to  be  recognised  as  a  British 
ship.  Sect.  72  declares  that  in  such  a  case  a 
vessel  is  not  entitled  to  the  protection  and  privi- 
leges  afforded  by  the  Act,  and  consequently  the 
owners  of  the  Brunei  were  not  entitled  to  the 
protection  of  sect.  503.  This  depends  upon 
whether  she  was  a  vessel  not  exceeding  15  tons 
burden :  see  sect.  3  (1).  It  is  submitted  that  *'  tons 
burden"  in  that  section  means  gross  tonnage 
ascertained  according  to  the  provisions  of  the 
Act.  From  this  certain  deductions  have  to  be 
made  to  ascertain  the  "net  registered  tonnage." 
Barnes,  J.  held  that  "  tons  burden  "  means  **  net 
registered  tonnage."  The  Andalusian  (39  L.  T. 
Rep.  204;  4  Asp.  Mar.  Law  Cas.  23;  3  P.  Div. 
182)  throws  some  light  on    the  meaning  of  a 
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**  recognised  British  ship."  Sect.  77  (3)  and 
sect  78  show  that  "tonnage"  means  "gross 
tonnage,"  because  that  section  says  that  the 
"  tonnage  "  of  every  ship  to  be  registered  shall  be 
ascertained,  &c. ;  and  then  proceeds  to  deal  with 
the  deductions  to  be  allowed  therefrom  for  the 
purpose  of  ascertaining  the  registered  tonnage. 
"Tonnage"  all  through  the  Act  means  prima 
fade  gross  tonnage:  see  sect.  78.  In  this  case 
one  and  three-quarter  times  the  propelling  power 
space  has  been  deducted,  which  leaves  the  net 
register  tonnage  a  minus  quantity.  [Collins, 
L.J. — You  might  have  a  ship  the  size  of  the 
Great  Eastern  brought  below  15  tons  register  by 
means  of  deductions^  See  sched.  2  of  the  Act, 
rr.  (1),  (2),  and  (3)  These  rules  are  referred  to 
for  the  purpose  of  showing  that  the  "  tonnage " 
bas  first  to  be  ascertained,  and  then  the  deductions 
are  to  be  made  to  find  out  the  "net  registered 
tonnage."  So  in  the  form  of  bill  of  sale  under 
sched.  1,  "  gross  tonnage  "  is  used.  [Smith,  L.J. 
referred  to  sect.  77  (2).]  That  sub- section  only 
applies  to  vessels  with  cargo  on  board,  and  which 
do  not  require  to  be  measured  for  the  purpose  of 
registration,  but  for,  e.^.,  light  dues.  What  is 
the  meaning  of  "  burden  "  in  sect.  3  P  "  Register  " 
is  only  a  conventional  thing.  "  Gross  "  and  "  net " 
tonnage  have  both  to  be  registered.  It  would 
seem  an  odd  result  if  "burden"  means  also  a 
conventional  thing,  which  may  result  in  a  minus 
quantity.  [Collins,  L.J. — It  would  be  no  indi- 
cation of  the  size  of  a  ship.]  See  sect.  92  There 
might  be  two  vessels  of  (say)  400  tons  each; 
one  an  ordinary  tramp  steamer,  the  other  a 
fast  passenger  boat  with  Jarge  engine-room 
space  such  as  runs  between  London  Bridge 
and  Margate,  carrying  hundreds  of  passengers; 
the  former  would  have  to  carry  a  mate  and  the 
latter  not.  See  sect.  622  (2),  which  presents  the 
same  absurdity  with  regard  to  pilotage.  "  Burden  " 
must  be  something  fixed  proportionately  to  the 
actual  size  of  a  ship.  Sects.  113  and  119  seem  at 
first  sight  against  the  appellants ;  but  really  they 
have  nothing  to  do  with  one  another,  and  deal 
with  totally  different  subjects.  [Smith,  L.J. — 
The  meaning  of  the  words  "  registei'ed  tonnage  " 
in  sect.  113  seems  synonymous  with  that  of  "  tons 
burden  in  sect.  119.]  The  terms  "burden," 
"  tonnage,"  "  gross  tonnage,"  and  "  registered 
tonnage,"  are  all  found  in  the  Act.  Surely,  each 
must  nave  a  different  meaning  P  [Williams, 
Ii.J. — It  seems  as  if  the  two  expi*ession8  some- 
times mean  the  same  thing,  and  sometimes  diffe- 
rent things;  and  that  one  must  have  regard  to 
the  part  of  the  Act  and  the  context.  Here, 
since  the  words  in  question  are  in  that  part  of  the 
Act  headed  "  Registry,"  does  not  the  word 
"  burden "  mean  "  register  tonnage "  ?]  The 
natural  meaning  of  the  word  "  burden "  is 
carrjing  capacity.  The  exception  is  onlv 
meant  to  apply  to  unimportant  and  small 
craft.  The  hibtory  of  legislation  concerning 
merchant  shipping,  which  was  so  much  dis- 
cussed in  the  court  below,  has  nothii  g  to  do  with 
the  question. 

BobeoUj  Q.C.  and  Batten  for  the  respondents. 
— The  argument  in  the  court  below  was  that 
burden  meant  carrying  capacity  :  that  point 
is  given  up  and  the  appellants  now  say  that  "tons 
burden  "  means  "  gross  tonnage."  In  the  Act  of 
George  III.  (13  Geo.  3, o.  74)  tonnage  means  "true" 
tonnage ;  that  is,  the  carrying  capacity  of  the  ship ; 


because  the  Act  is  entitled  "An  Act  for  the 
better  ascertaining  the  tonnage  and  burden,  &c." 
In  this  case  the  part  of  the  Act  in  question  has 
to  do  with  the  registration ;  therefore  "  burden  " 
means  "  registered  tonnage."  Why  should  there 
be  two  different  ways  of  measuring  a  ship;  one 
for  ascertaining  her  burden,  and  a  totally  different 
one  for  determining  whether  or  not  she  is  to  be 
registered  P  It  is  submitted  that  wherever  the  Act 
intends  "gross  tonnage"  to  be  the  basis  for 
assessing  liabilities  it  says  so  in  plain  terms; 
see  sects.  503  and  78.  The  word  "  burden "  is 
sometimes  synonymous  with  registered  tonnage : 
see  sects.  113  and  119.  Or  rather  "registered 
tonnage  "  only  means  "  true  tonnage  ";  that  is,  the 
tonnage  which  is  to  be  registered:  it  may  be 
"gross"  or  "net"  in  some  parts  of  the  Act. 
In  schedule  2  tonnage  means  "  net  tonnage," 
[Williams,  L.J.  referred  to  7  &  8  Will.  3,  c.  22 ; 
13  Geo.  4,  c.  60;  26  Geo.  4,  c.  60;  and  59  Geo  4, 
c.  5.]  Tonnage,  simplidterf  never  means  gross  ton- 
nage ;  it  means  tonnage  ascertained  in  some  way 
prescribed  by  the  Act,  which  is  to  be  determined 
by  the  context.  There  is  no  instance  in  the 
whole  Act  where  "gross  tonnage"  is  meant  to 
be  ascertained  and  acted  on  unless  the  word 
"  gross  "  appears :  in  every  other  case  "  tonnage  " 
means  "  net "  tonnage. 

Walton,  Q.C.  in  reply. 

Smith,  L.J. — This  is  an  appeal  from  my 
brother  Barnes.  The  question  raised  in  this  case 
is.  When  must  a  vessel  be  registered  P  This  steam- 
tug  Brunei  was  not  registered,  and  she,  by  her 
negligence,  ran  into  a  ship  which  brought  an 
action  against  her  owners,  and  the  steam-tug  was 
condemned  in  the  damages.  Upon  this  the  owners 
of  the  tug  took  proceedings  for  the  purpose  of 
getting  a  limitation  of  liabUity  under  sect.  503  of 
the  Merchant  Shipping  Act  1894,  and  the  point 
taken  against  the  steam-tug  was  that  she  ought 
to  have  been  registered,  and,  inasmuch  as  she 
was  not  registered — to  put  it  shortly  without 
reading  sect.  1 — her  owners  could  not  call  in  aid 
the  provisions  of  the  limitation  sect.  503. 
Barnes,  J.  has  held  otherwise,  since  he  has  held 
that  the  tug  in  question  did  not  exceed  15  tons 
burden  within  the  meaning  of  sect.  1  of  the  Mer- 
chant Shipping  Act  1894.  Now,  the  question  here 
is.  What  IS  the  meaning  in  this  section  of  the 
words  "  not  exceeding  15  tons  burden  P"  Does  it 
mean  not  exceeding  the  gross  tonnage  of  15  tons 
burden,  or  does  it  mean  not  exceeding  the  regis- 
tered tonnage  of  15  tons  burden  P  Because  it  is 
conceded  that  if  the  meaning  of  this  section 
is  "not  exceeding  15  tons  registered  tonnage," 
this  tug  did  not  exceed  that,  and  was,  there- 
fore, exempt  from  registry.  Upon  an  ordinary 
computation  to  find  out  what  is  to  be  the 
registered  tonnage  of  this  ship  (after  first  of  all 
calculating  what  is  to  be  taken  into  account,  and 
then  by  calculating  what  is  to  be  deducted  from 
that  amount,  namely,  propelling  power  space,  and 
so  on),  her  gross  tonnage  was  35*99  tons.  There  was 
to  be  deducted  from  that  31  tons  odd  as  allowance 
for  propelling  power,  and  6  tons  odd  for  crew  space, 
and  the  allowances  coming  to  more  than  the  plus 
quantities  which  had  to  be  added  together  for  the 
pnipose  of  ascertaining  the  gross  tonnage,  the 
registered  tonnage  was  really  nil.  Barnes,  J.  has 
held  the  proper  construction  of  this  section  is  that 
ships  not  exceeding  15  tons  burden  means  not 
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exceeding  15  tx)n8  registered  tonnage.  Now,  in  the 
court  below  it  was  argued  by  learned  oouosel — I 
am  told,  by  the  late  Mr.  Aspinall — that  the  mean- 
ing of  tons  burden  in  this  section  was  really  "  the 
carrying  capacity  of  the  ship,"  and  that  argument 
was  dealt  with  by  Barnes,  J.  in  a  most  careful  and 
exhaustive  judgment,  in  which  he  went  as  far  as 
was  necessary  into  the  history  of  how  the  word 
"  burden "  came  into  plaj^.  Williams,  L.J.  has 
also  gone  into  that  question,  with  which  I  shall 
not  deal  further.  That  argument  is  abandoned 
to-day  hj  Mr.  Walton.  Mr.  Walton  sees  that 
after  the  judgment  of  the  learned  judge  he  cannot 
maintain  the  point  argued  for  in  the  court  below. 
He  now  contends  that  although  it  does  not  mean 
"carrying  capacity,**  it  does  mean  "gross 
tonnage.'  That  is  really  his  argument,  although 
he  does  not  like  it  being  stated  in  that  way,  because, 
he  says,  it  is  the  gross  tonnage  before  the  autho- 
rised deductions  are  made  therefrom.  Now,  what 
foundation  has  he  for  saying  that  "  tons  burden  *' 
means  gross  tonnage  P  He  was  challenged  by  Mr. 
Bobson  to  give  some  reason,  and  what  he  does  is 
to  give  the  only  reason  which  he  could  possibly 
give.  He  says  that  tonnage  in  the  2nd  schedule 
to  this  Act  means  the  sum  of  all  the  dimensions 
of  a  vessel,  without  the  deductions  to  be  allowed  in 
the  case  of  a  steamship.  I  cannot  read  the  rule  in 
that  way,  because  it  is  reading,  in  my  judgment, 
half  the  rule.  Tonnage,  in  those  rules,  in  my 
opinion,  means  gross  tonnage  less  deductions — 
that  is,  registered  tonnage.  I  wish  also  to  point 
out  that  the  words  "  tons  burden  "  which  we  have 
to  construe  are  in  the  group  of  sections  in  Part  1 
of  this  Act,  which  has  relation  to  the  registration 
of  ships,  and,  as  I  have  said  before,  1  say  again,  it 
seems  to  me  to  throw  no  light  upon  the  words  in 
one  group  of  sections  to  call  attention  to  words 
which  are  to  be  found  in  another  part  of  the  Act 
which  has  reference  to  something  entirely  different 
to  the  words  in  the  first  part  of  the  Act.  This  first 
part,  with  which  we  have  to  deal  to-day,  has 
reference  to  the  question  of  the  registration  or 
non-registration  of  ships.  The  words  which 
were  relied  upon  by  Mr.  Walton,  namely,  the 
words  "tons  burden,"  are  found  also  in  the 
next  group  of  sections,  which  relate  to  sea- 
men, and  may  well  bear  another  interpretation 
when  those  sections  have  to  be  discussed  than 
they  do  in  the  group  of  sections  which  are  now 
under  consideration.  It  seems  to  me  that  in  these 
sections  dealing  with  the  registration  or  non- 
registration of  ships,  the  words  "  tons  burden  '* 
mean  what  they  do  undoubtedly  mean  when  you 
come  to  the  question  of  registeriog  ships,  namely, 
net  tonnage,  which  is  the  ffross  tonnage  after 
allowing  the  deductions.  For  these  reasons  I 
am  of  opinion  that  my  brother  Barnes  is 
right,  and  that  as  the  Brunei  did  not  exceed  15 
tons  registered  tonnage  the  appeal  must  be  dis- 
missed. 

Collins,  L.J. — ^I  confess  I  have  felt  some  doubt 
in  this  case,  which  has  not  been  wholly  removed 
by  the  arguments  of  Mr.  Bobson,  but  I  think,  on 
the  whole,  that  the  judgment  of  my  brother 
Barnes  and  that  of  my  Lord  here  is  the  safer 
conclusion  to  adopt.  When  one  looks,  as  one 
always  likes  to  do,  at  the  history  of  this  matter, 
one  seeks  to  find  what  was  the  principle  upon 
which  the  Legislature  excluded  certain  ships  from 
the  benefit  or  the  burden,  it  may  be,  of  registra- 
tion.   In  the  first  instance,  it  provided  that  certain 


British  ships  alone  should   be  entitled  to  regis- 
tration, and  it  then  proceeded  to  give  a  cerSdn 
class  of  ships  the  benefit  of  being  British  ships 
without  registration.    That  class  was  the  class  of 
ships  not  exceeding  15  tons  burden,  employed 
Bolelj  in  navigation  on  the  rivers  and  coasts  of  the 
United  Kingdom;  and,  looking  at  that  from  a 
common- sense  standpoint,  it  does  seem  to  me  as  if 
"  size'*  was  what  the  Legislature  meant  to  be  mate- 
rial in  deciding  the  question  whether  it  would 
insist    upon  a  vessel  getting  registered   before 
claiming  the  benefits  of  being  a  British  ship  within 
that  legislation.    At  the  time  that  that  legislation 
was  initiated,  of  course,  steam  was  not  known,  and 
the  carrying  capacity  of  a  ship  was  practically 
the  same  thing  as  its  size.    It  was  necessary  to 
have  a  uniform  method  of  arriving  at  the  carrying 
capacity,  but  up  to  the  introduction  of  steam  that 
corresponded    more  or  less  accurately  with   the 
size  of  the   ship.    The  result  of  that  was  that 
certain  small  vessels,  which  were  not  supposed  to 
be  capable  of  crossing  the  seas,  were  excluded 
from  registry.     Then  ttie  Legislature,  having  had 
some   difficulty  before  as  to  the  best  method  of 
ascertaining  the  capacity,  found  itself  face  to  face 
with  a  new  difficulty,  by  reason  of  the  introduction 
of  steam^  and  it  had  to  substitute  a  new  standard 
to  ascertain  the  carrying  capacity,  which  was  the 
thing  which  was  important  to  be  ascertained  for 
many  purposes.    It  introduced  a  new  standard  of 
carrying  capacity,  which  in  the  5  &  6  Will.  4  for 
the  first  time  involved  the  exclusion  of  engine- 
room  space  and  so  on.     Now  we  stand  in  this 
position,  that  the  exception  remained  the  same, 
out  a  different  standard  of  measuring  capacity  was 
introduced.    Now,  the  argument  of  M!r.  Walton 
does  not  seem  to  me  to  be  open  to  the  critioism 
which  was  addressed  to  it  by  Mr.  Bobson.     It 
seems  to  me  that  it  would  be  perfectly  possible  to 
still  make  size — but  size  scientifically  ascertained 
— ^the  standard  of  calculation.    It  seems  to  me, 
that  the  principle  of  determining  whether  a  vessel 
comes  within  the   legislation  or  not,  need  not 
necessarily  be  the  same  as  in  ascertaining  what  is 
her  registered  tonnage.  But  there  is  this  anomaly 
also,  which  appears  to  me  to  be  involved  in  the 
position  resulting  from  the  judgment  of  Barnes,  J., 
and  that  is  that  if  size  was  the  ground  upon  which 
the  vessels  were  excluded,  you  have,  under  the 
method  which  Barnes,  J.  has  applied,  this  possible 
anomaly — that   ships   which    are  very   large  in 
actual  fact,  and  which  certainly  could  not  have 
been  contemplated  at  the  time  the  exemption 
was   introduced  as  coming  within  it,  may,  and 
very  often  do,  come  within  the  exemption.    But. 
on    the   whole,    I    think    it   is,    perhaps,    wiser 
to  hold  that  one   standard,  and  one  standard 
only,  is   to  be   applied,  when  you    are  seeking 
to  ascertain  the  tonnage  of  the  ship,  and  that 
is  the  standard  laid  down  by  the  Legislature, 
and  which  results  in  the  registered  toimage.    It 
is  perfectly  true  that,  in  the  process  of  ascertain- 
ing that,  the  gross  toimage  is  first  ascertained, 
but  it  seems  to  me  that  that  is  obtained  and  stated, 
not  by  the  mandate  of  the  Legislature,  as  being 
the  result  which  has  to  be  ascertained,  but  merely 
as  arising,  from  this,  that  the  Legislature  thought 
it  ri^ht  that  the  process  by  which  the  result  was 
obtamed  should  be  stated  so  that,  I  suppose,  it 
could  be  checked.    That  which  has  to  be  ascer- 
tained, and  which   the    Legislature  makes   the 
object  of  the  calculation,  is  the  registered  tonnage, 
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and  not  one  of  the  steps  in  ascertaining  the  regis- 
tered tonnage.  Therefore  I  think  there  is  real 
diffioolty  once  you  are  driven  away  from  the  point 
taken  in  the  coart  helow,  namely,  that  what  is 
really  meant  ic*  carrying  tons  as  differing  from 
the  registered  tonnage.  I  think,  when  once  you 
are  driven  from  the  contention  that  it  was  the 
aotoal  possih  e  amount  that  the  ship  could  carry, 
there  is  something  anomalous  in  stopping  short  in 
the  middle  of  the  calculation  which  the  Legisla- 
ture has  enacted,  and  accepting  one  of  the  steps 
towards  the  goal,  instead  of  the  goal  itself — 
namely,  the  gross  tonnage,  which  is  only  a  step 
towards  ascertaining  the  registered  tonnage, 
instead  of  the  registered  tonnage  itself,  which  is 
the  object  of  that.  I  think,  therefore,  that  on  the 
whole  it  is  safer  to  adopt  the  decision  of  Barnes,  J. 
I  add  this,  that  it  seems  to  me  Mr.  Walton  is 
perfectly  well  founded  in  saying  that  in  some 
parte  oi  this  Act  before  us  the  word  *'  tonnage  " 
is  capable  of  meaning,  and  necessarily  must 
mean,  gross,  as  distinguished  from  net,  tonnage. 
I  also  uiink  that  in  some  parts  of  the  Act  burden 
means  gross  as  distinguisned  from  net,  but  that 
does  not  carry  him  far  enough.  We  have  to 
say,  from  the  context  and  from  the  best  view  we 
can  form  of  what  the  object  of  the  Legislature 
was  in  making  this  standard  of  inclusion  or  ex- 
clusion, what  interpretation  is  to  be  put  upon  it 
by  ourselves.  It  is  capable  of  either,  and  I 
think  that  on  the  whole  the  safer  is  that  which 
has  been  adopted  by  Barnes,  J. 

WiT.TiTAMR,  L.J. — I  agree,  and  the  reasons 
which  have  been  given  by  other  members  of  the 
court  seam  to  me  so  ample  and  satisfactory,  that  I 
only  pxypose  to  say  a  word  or  two.  As  I  under- 
stand Mr.  Walton's  argument,  it  is  not 
based  in  any  degree  upon  the  use  of  the  word 
"  burden  "  in  the  3rd  section  of  the  Merchant 
Shipping  Act  of  1894  His  argument  would 
have  been  equally  applicable  to  all  the  words  of 
sub-sect.  3,  which  runs :  *'  Ships  not  exceeding 
15  tons,"  &c.  I  do  not  wish  to  seem  to  be 
critical,  but  I  cannot  help  thinking  that  the  case 
has  taken  longer  than  it  need  have  done,  because 
during  a  great  part  of  the  argument  I  was 
under  the  impression  that  Mr.  Walton  was 
largely  relying  upon  the  employment  of  the  word 
**  burden."  £&ving  got  rid  of  that,  let  us  see  how 
the  matter  stands.  The  question  is,  what  is  the 
meaning  of  the  words  *'  ships  not  exceeding 
15  tons  will  be  exempted  from  registry."  Can  any- 
one doabt  that  primdfctcie  you  are  to  use  the  same 
standard  in  arriving  at  the  15  tons  which  is  to 
exempt  from  registry,  as  you  will  have  to  use' 
when  you  ascertain  the  tonnage  of  a  vessel  which 
has  to  be  registered  P  It  is  said  here  that  you 
ought  not  to  do  it^  and  the  reason  which  is  sug- 
gested for  applying  what  I  cannot  help  calling  an 
unnatural  interpretation  to  these  words,  is  this  : 
if  yon  apply  a  natural  interpretation  you  will, 
having  regard  to  the  various  purposes  of  this  Act 
of  Parliament  in  reference  to  the  parte  of  the  Act 
where  *'  tonnage  "  is  used,  arrive  at  a  result  which 
is  not  likely  the  Legislature  could  have  con- 
templated. I  say,  in  answer  to  that,  in  the  first 
place,  that  I  have  only  to  deal  with  the  construc- 
tion of  these  words  in  this  particular  part  of  the 
Merchant  Shipping  Act,  which  deals  with  reg^- 
tration.  With  regard  to  the  words  that  appear 
in  this  part  of  the  Act,  the  word  .'*  burden  "  does 
become  of  importance,  not  as  the  basis  of  an 


argument,  but  as  enabling  us  historically  to  arrive 
at  really  what  was  the  purpose  of  this  section. 
One  cannot  really  doubt,  if  one  looks  at  it,  that 
the  whole  of  this  section,  which  has  appeared  in 
various  shapes  since,  is  derived  from  7  d^  8  Will.  3, 
c.  22.  That  was  an  Act  passed  for  the  purpose  of 
preventing  frauds  and  regulating  abuses  in  the 
plantetion  trade.  There  is  a  provision  that  only 
British  ships  should  have  the  benefit  of  the  trade 
between  this  country  and  our  plantetions,  which 
in  those  days  included  the  whole  of  what  are  now 
the  United  Stetes  of  America,  and  the  Act  pro- 
vides for  registration.  In  doing  so  it  describes 
the  kind  of  ship  which  may  be  registered — broadly, 
ships  built  at  porte  in  England  and  certain  places 
in  the  plantations — and  then  says  that  the  regis- 
tration shall  be  upon  the  oath  of  the  master  as 
to  the  tons  burden.  That  shows  the  origin  and 
reason  of  the  rei^istration  Presently,  when  you 
come  to  26  Geo.  3,  c.  60,  it  was  desired  to  amend 
this  Act,  and  to  include  some  of  those  ships 
which  hsA  been  excluded  before,  and  it  is  in  the 
Srd  section  of  the  Act  of  26  G^.  3  that  one 
first  finds  this  limitation  of  15  tons.  I  cannot 
doubt  myself  that  when  the  15  tons  limitetion 
was  first  introduced  it  was  intended  that  that 
15  tons — which  was  the  15  tons,  be  it  observed 
which  was  introduced,  among  other  reasons,  at  all 
evento,  as  a  limitation  of  the  class  which  should 
be  entitled  to  the  privilege  of  being  registered  for 
the  purpose  of  navigating  between  this  country  and 
the  plantations — I  cannot  doubt  that  that  15  tons 
was  to  be  measured  by  the  standard  that  was 
introduced  into  that  statute.  It  is  true  that  is  not 
the  standard  with  allowances  which  is  now  used. 
That  standard  with  aUowances  was  first  introduced 
into  the  Act  of  13  G^.  3,  amended  by  26  Qeo.  3, 
which  was  amended  by  59  G^.  3.  The  Act  of 
Will.  3  introduced  the  necessity  for  registration 
of  the  use  of  the  word  "  burden,  but  excladed  the 
smaller  ships  altogether.  The  amended  stetutes 
included  the  smaller  ships  which  are  above  15  tons, 
and  provides  a  measure  for  that  15  tons,  which 
was  a  measure  of  the  interior  capacity  of  the  ship, 
without  any  deduction  at  all.  Then  comes  the 
later  stetute,  which  was  necessiteted  by  the  intro- 
duction of  steam  navigation  in  boato.  That  was 
the  statute  which  introduced  substentially  the 
mode  of  measurement  which  still  existe  in  the  last 
Merchant  Shipping  Act  Under  the  circum- 
stances, for  myself  I  have  no  doubt  whatever  that 
the  15  tons  mentioned  in  the  3rd  section  of  the 
present  Merchant  Shipping  Act  is  15  tons 
registered  net  tonnage,  and  not  15  tons  gross 
tonnage. 

Solicitors  for  the  plaintiffs,  Bohina,  Hay, 
Waters,  and  Hay,  agents  for  D.  Travers  Burgee, 
Bristol. 

Solicitors  for  the  defendante,  T.  Cooper  and  Co. 


Nov.  7  and  22, 1899. 

(Before  Smith,  Collins  and  Williams,  L.JJ.) 

Wbib  v.  Union  Steamship  Company,  (a) 

APPBAL  FBOM    THB    (^UBBN'S    BBNOH  DIVISION. 

Charter-party — Duty  to  supply  ballast. 

By  a  charter-party  it  was  agreed  that  a  vessel  with 
officers  ana  crew  should  he  pUtced  at  the  disposal 

(«)  fi«pon«l  bf  E.  MANLvr  Smith,  Esq.,  BMTltter«ft^lAw. 


14 


MAMTIMB  LA.W   OAStlS. 


-  ■  ^' 


Ot.  op  App.] 


Wbib  v.  Union  Steamship  Company. 


[Ot.  op  App. 


of  the  charterers  or  their  assigns  for  the  convey ' 
am>ce  of  merchandise  and  (or)  passengers  between 
certain  ports,  the  vessel  being  let  for  the  sole  use 
of  the  charterers,  with  liberty  to  sub-let,  for  three 
voyages  commencing  not  later  than  a  certain  day 
when  she  was  to  be  placed  with  clear  holds  at 
the  charterers*  disposal  at  New  York,  they  having 
the  whole  reach  or  bwrden  of  the  vessel,  sufficient 
room  being  reserved  to  the  owners  for  the  officers, 
crew,  and  tackle^  Ac,  of  the  ship.  The  vessel  was 
not  to  be  required  to  load  m>ore  than  she  could 
reasonably  stow  and  carry  over  and  above  her 
tackle,  stores,  &c.  The  captain  was  to  be  under 
the  orders  of  the  charterers  as  regards  employ- 
ment,  agency,  and  other  arrangements,  and  in 
case  of  dissatisfaction  of  the  charterers  the 
owners  agreed  to  m>ake  any  necessary  change  in 
the  appointment  of  the  captain  or  crew.  The 
freight  payable  by  the  charterers  was  a  fixed 
m^ynthly  am,ou/nt,  a/nd  was  payable  until  the 
charterers  delivered  up  the  vessel  to  the  owners. 
The  owners  were  to  have  a  lien  on  the  cargo  and 
freight  for  arrears  of  hire,  and  the  cha/rterers 
were  to  have  a  lien  on  the  ship  for  the  freight 
payable  in  advance. 

The  chaHerers  sent  the  ship  upon  one  of  the 
voyages  contemplated  by  the  charter-party  with- 
out any  cargo.  It  consequently  became  necessary 
for  the  proper  navigation  of  the  ship  to  take  on 
board  soms  baUast  in  addition  to  her  usual 
water  balUist,  In  an  action  to  decide  at  whose 
cost  this  extra  ballast  was  to  be  supplied : 

Held,  that  there  was  nothing  in  the  charter-party 
which  relieved  the  shipowners  from  the  ordinary 
obligation  of  shipowners  to  supply  the  necessary 
baUastfor  the  proper  navigation  of  the  ship. 

This  was  an  appeal  from  the  judgment  of 
Bigham,  J .  on  a  preliminary  point  of  law  arising 
in  the  action. 

The  action  was  brought  by  the  owners  of 
the  steamship  EUeric,  to  recover  from  the  char- 
terers balance  of  freight  due  under  the  charter- 
party. 

The  defendants  counter-claimed  in  respect  of 
the  time  lost  during  the  execution  of  repairs  to  the 
vessel's  propeller,  and  for  the  cost  of  ballactt 
supplied  to  the  vessel  by  the  defendants  under 
protest. 

The  charter-party  so  far  as  is  material  to  the 
present  case  was  as  follows  .- 

London,  lOih  June  1897. — It  is  this  day  mntnally 
agreed  between  MeeBrs.  Andrew  Weir  and  Co.,  owners 
of  tiie  good  Bteamflhip  or  vessel  called  the  EUeric,  of  the 
measnrement  of  S583  tons  gross  and  2322  tons  net  or 
thereabouts,  now  at  Greenock,  and  the  Union  Steamship 
Company  Limited  of  London,  charterers  of  the  said 
steamship. 

1.  That  the  said  vessel  or  steamer  being  tight, 
staunch,  and  strong,  and  in  every  way  fitted  for  the 
service  and  to  be  maintained  by  the  owners  with  suffi- 
cient complement  of  officers,  seamen,  engineers,  firemen, 
and  stewuds,  shall  be  placed  at  the  disposal  of  the  said 
charterers  or  their  assigns  to  be  employed  by  them  in 
the  conveyance  of  lawful  merchandise  (including  li^e 
stock)  and  (or)  passengers  as  follows :  between  all  good 
and  safe  ports  and  places  in  the  United  Kingdom  and 
(or)  United  States  and  (or)  ports  of  South  and  East 
Africa. 

2.  The  said  vessel  is  let  for  the  sole  use  of  the  said 
charterers  and  for  their  benefit,  and  with  liberty  to  sub  • 
let  (subject  to  owners'  approval  of  trade)  for  two  or 
three  round  .vQjages  at  charterers'  option,  commencing 


not  later  than  the  15th  July  next,  by  which  day  she  is 
to  be  placed  with  clear  holds  at  the  disposal  of  ihe  char- 
terers at  l^e  port  of  New  York,  they  having  the  whole 
reach  or  burthen  of  the  vessel,  including  passengers' 
accommodation  (if  any),  proper  and  sufficient  room  being 
reserved  to  the  owners  for  the  officers,  crew,  tackle, 
apparel,  furniture,  provisions,  and  stores;  and  the 
vessel  is  not  to  be  required  to  load  more  than  she  can 
reasonably  stow  and  carry  over  and  above  her  tackle, 
provisions,  stores,  and  fuel.  The  owners  guarantee  that 
vessel  has  juet  been  in  dry  dock  and  painted,  and  undertake 
to  maintain  her  in  a  thoroughly  efficient  state  during  the 
currency  of  her  charter.     .    .     . 

8.  The  captain  shall  use  all  and  every  reasonable 
despatch  in  prosecuting  the  voyage  or  voyages,  sails  are 
to  be  set  whenever  practicable  and  of  advantage  to  the 
charterers,  and  the  crew  are  to  render  all  customary 
assistance  in  loading  and  discharging,  which,  however, 
is  to  be  carried  out  by  and  at  the  risk  and  expense  of  the 
charterers.    .    .    . 

4.  The  captain  (although  appointed  by  the  owners) 
shall  be  under  the  orders  and  direction  of  the  charterers 
as  regards  employment,  agency,  and  other  arrangements 
and  the  charterers  hereby  agree  to  indemnify  the  owners 
against  all  consequences  or  liabilities  that  may  arise 
from  the  captain  signing  bills  of  lading  or  in  otherwise 
complying  with  such  orders  and  directions. 

5.  If  &e  charterers  shall  have  reason  to  be  dissatis- 
fied with  the  conduct  of  the  captain,  officers,  or  engineers, 
the  owners  shall  on  receiving  particulars  of  the  com- 
plaint investigate  the  same,  and  if  necessary  make  a 
change  in  the  appointments. 

7.  The  coals  for  the  steam  engines  shall  be  supplied 
by  and  at  the  cost  of  the  charterers,  who  shall  also  bear 
all  port  and  dock  charges,  pilotage,  light  dues,  agency 
commissions,  delivery,  labourage,  and  all  other  duties, 
charges,  and  expenses,  the  owners  providing  and  paying 
for  all  ship's  stores,  insurance,  crew's  wages  and 
victualling.     .     .     . 

8.  The  freight  for  the  hire  of  the  said  vessel  shall  be 
paid  as  fbllotrs,  at  and  after  the  rate  of  10501.  per 
month,  but  should  the  vessel  be  kept  on  hire  over  twdve 
months,  all  extra  time  to  be  paid  for  at  the  rate  of 
1 1501.,  and  to  be  paid  monthly  in  cash  in  advance  in 
London,  and  continue  payable  .  .  .  until  the  vessel 
is  again  returned  by  the  charterers  to  the  owners  at  New 
York  to  be  delivered  in  like  good  condition  as  when 
chartered,  fair  wear  and  tear  excepted.    .     .     . 

10.  The  owners  to  have  a  lien  upon  the  cargo  and 
freight  for  arrears  of  hire,  including  the  monthly  freight 
in  advance,  but  the  charterers  to  have  a  lien  upon  the 
ship  for  such  last-mentioned  freight. 

13.  In  default  of  payment  of  hire  when  due,  owners  to 
be  at  liberty  immediately  to  resume  possession  of  the 
vessel  and  to  claim  damages. 

16.  Charterers  have  the  option  of  cancelling  this 
charter-party  if  the  vessel  is  not  placed  at  their  disposal 
as  and  at  the  time  stipulated  above. 

The  EUeric  made  three  voyages  under  this 
charter-party  each  time  without  cargo. 

On  the  first  voyage  there  was  no  ballast 
in  the  ship  beyond  uie  ordinary  water  ballast, 
and  in  consequence  of  this  damage  was  caused 
to  her  propeller  which  had  to  be  repaired  at  New 
York. 

In  consequence  of  this  the  captain  refused  to 
sail  on  the  second  and  third  voyages  unless  the 
defendants  supplied  the  necessary  extra  ballast, 
and  the  defenaante  thereupon  under  protest  pro- 
vided the  necessary  amount  of  sand  ballast. 

By  an  order  made  by  Kennedy,  J.  in  chambers 
it  was  directed  that  the  following  question  should 
be  tried  as  a  preliminary  point  of  law:  Whose 
duty  was  it  under  the  charter-party  to  provide 
any  baUast  beyond  water  ballast  that  might  be 
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necessary  for  the  safe  sailinf;^  of  the  Elleric  on 
the  chartered  voyage  and  at  whose  expense  P 

Bigham,  J.  held  that  it  was  the  duty  of  the 
shipowners  under  the  charter-party  to  supply  the 
ballast,  and  he  gave  judgment  accordingly. 

The  plaintiffs  appealed. 

Carver,  Q.G.  and  D.  C.  Leek  for  the  appellants. 
— The  defendants  were  under  the  obligation  to 
pay  the  expense  of  providing  the  ballast  in  ques- 
tion by  reason  of  the  provisions  of  this  charter- 
party.  Under  the  charter-party  the  obligation  of 
the  shipowners  was  to  provide  and  pla^  at  the 
disposal  of  the  charterers  a  ship  with  clear  holds, 
that  is,  free  from  ballast  in  the  holds,  and  to  main- 
tain her,  that  is,  to  keep  her  in  repair.  If  the 
shipowners  were  obliged  to  provide  ballast  in  the 
holds,  they  could  not  fulfill  their  obligation  to 

Srovide  a  ship  with  clear  holds.  It  would  be  the 
uty  of  the  charterers,  who  were  entitled  to  have 
clear  hoi  is  at  their  disposal,  to  so  load  the  ship 
that  she  would  be  seaworthy  or,  if  not  so  loaded, 
to  provide  and  pay  for  the  necessary  baUast. 
This  ship  was  provided  with  the  necessary  tanks 
and  equipment  for  water  ballast,  and  that  was  a 
part  of  tue  equipment  of  the  ship  which  would 
have  to  be  worked  by  the  ship.  That  is  quite  a 
different  thing  from  sand  or  similar  ballast  which 
would  necessarily  take  up  part  of  the  cargo  space. 
The  proper  construction  of  this  charter-party  is 
that  the  shipowners  were  to  provide  a  ship  with 
water  ballast  and  were  to  manage  and  work  that 
ballast  as  part  of  the  equipment  of  the  ship,  but 
tha^,  if  by  reason  of  the  manner  in  which  the 
charterers  used  the  ship  further  ballast  became 
necessary  for  the  purpose  of  safely  navigating 
the  ship,  then  the  charterers  should  pay  the 
expense  of  such  further  ballast.  There  is  a 
difference  between  a  charter  of  this  kind  and  an 
ordinary  voyage  charter.  This  was  not  a  mere 
contract  of  carriage  but  was  a  demise  of  the 
ship. 

Joseph  Walton,  Q.G.  and  T.  E.  Serutton  for  the 
respondents. — As  to  the  general  law,  it  is  well 
settled  that  the  charterer  of  a  ship  is  not  bound 
to  provide  ballast,  but  that  it  is  the  duty  of  the 
shipowner  to  provide  the  necessary  ballast,  unless 
thera  is  aometbiag  special  in  the  charter-party  to 
alter  the  general  rule  : 

Southampton  Steam  Colliery  Company  v.  Olarhef 
19  L.  T.  Bep.  651  ;  S  Mar.  Law  Caa.  O.  S.  197  ; 
L.  Bep.  6  Ex.  53. 

The  obligation  under  a  charter-party  such  as  this 
is  precisely  the  same  as  under  a  charter-party  for 
a  single  voyage  There  is  nothing  special  in  this 
charter-party  to  alter  the  or£nary  liability. 
Under  this  charter-party  the  charterers  can  put 
any  cargo  they  choose  on  board,  or  a  part  cargo 
only,  or  no  cargo,  or  passengers  only ;  there  is  no 
oblig«ition  upon  the  charterers  to  load  any  par- 
ticular kind  of  cargo,  or  any  cargo  at  all.  The 
obligation  of  the  shipowners  is  to  provide  a  vessel 
for  that  purpose,  and,  if  necessary  for  that 
purpose,  to  provide  ballast;  they  must  put  the 
ship  into  the  condition  to  perform  the  voyage 
when  loaded  or  not  loaded,  according  to  the  choice 
of  the  charterers.  The  shipowners  have  a  right 
to  put  ballast  into  the  holds,  if  it  is  necessary,  as 
part  of  the  equipment,  tackle,  and  furniture  of 
the  vessel.  There  is  no  authority  upon  the  point, 
but  there  can  be  no  distinction  in  principle 
between  a  voyage  charter  and  a  time  charter. 


[Williams,  L.J.   referred   to  Irving  v.    Clegg 
(1  Bing.  N.  0.  53.] 

Carver,  Q.O.  repUed.  q^^^  ^^^  ^^^ 

Nov,  22. — Smith,  L.J.  read  the  following  judg- 
ment:— The  question  in  this  case  is  whether  a 
shipowner  or  a  charterer  is  the  person  to  supply 
ballast  for  the  shipowner's  ship,  and  this  point 
depends  upon  the  terms  of  a  cuarter-party  dated 
the  10th  June  1897,  made  between  the  owners  of 
the  steamship  Elleric  (Messrs.  Weir  and  Go.)  of 
the  one   part  and   the    charterers  (The    Union 
Steamship  Oompany  Limited)  of  the  other,  which 
charter  I  will  particularly  refer  to  in  a  moment. 
On  the  voyage  out  from  New  York  to  the  Cape, 
which  was  one  of  the  voyages  contemplated  bv 
the  charter,  the  steamship  was  loaded  up  with 
such  a  cargo  as  to  render  the  water  ballast  in 
tanks,  with  which  the  ship  was  provided,  sufficient, 
but  on  the  voyage  back  from  the  Gape  to  New 
York,  also  a  voya^  contemplated  by  the  charter 
the  ship  came  without  cargo  in    her,  so    that 
ballast  in  addition  to  the  water  ballast  had  to  be 
taken  on  board.    This  ballast  consisted  of  sand, 
which  was  placed  in  the  holds  of  the  ship,  and  it 
is  as  to  the  cost  and  expense  attending  this  sand 
ballast  that  the  question  arises,  the  shipowners 
asserting  that  the  charterers  are  liable  thereto. 
My  brother  Bigham  has  held  the  contrary,  and 
that  this  liability  falls  upon  the  shipowners,  and 
they  appeal.    Before  I  go  to  the  charter-party  I 
must  point  out  that,  under  an  ordinary  charter  of 
a  ship,  the  shipowner  is  bound  to  provide  the 
necessary  ballast  for  his  ship,  the  reason  beine 
that,  as  he  is  responsible  for  the  navi&ration  of 
the  ship  by  his  captain,  he  is  responsible  for  the 
ballast  necessary  to  enable  his  ship  to  perform 
the  contemplated  voyage.   Mr.  Oarver  well  pointe 
out,  in  his  work  on  Garriage  by  Sea,  sect.  262, 
that  not  only  is  it  the  duty  of  the  shipowner,  but  it 
is  his  privilege,  to  ballast  his  ship,  for  he  is  entitled 
to  caiTy  mei*chandise  as  ballast,  bearing  freight, 
provided  it  occupies  no  larger  space  than  the 
ordinary  ballast   would  do,  and  leaves   to    the 
charterer  the  full  space  of  the  vessel  proper  to 
be  filled  with  his  cargo.    The  question,  therefore, 
comes  to  this,  does  the  charter-party  in  this  case, 
to  use  my  brother  Bigham*s  phrase,  relieve  the 
shipowner  of  his  ordinary  duty  P    Now,  what  is 
this  charter-party  P      It  is  a   charter-party   by 
which  the  shipowner  agrees  that  his  vessel,  oeing 
tight,  staunch,  and  strong,  and  in  every  way 
fitted  for  the  service,  and  to  be  maintained  by 
owners  with    sufficient  complement   of   officers, 
seamen,  engineers,  firemen,  and  stewards,  shall 
be  placed  at  the  disposal  of  the  charterers  to  be 
employed  by  them  in  the  conveyance  of  lawful 
merchandise  and  passengers  between  porte  and 
places  in  the    United    Kingdom,  and  (or)   the 
United  States,  and  (or)  South  and  East  Africa, 
for  two  or  three  round  voyages  at  charterers' 
option,  commencing  not  later  than  the  15th  July 
1897,  when  she  is  to  be  placed  with  clear  holds  at 
the  disposal  of  the  charterers  at  the  port  of  New 
York  ;  and  it  is  agreed  by  the  charter-party  that 
the  vessel  is  not  to  be  required  to  load  more  than 
she  can  reasonably   stov   and  carry   over    and 
above  her  tackle,  provisions,  stores,  and  fuel ; 
and  the  freight  to  be  paid  by  the  charterers  is 
the  sum  of  10601.  per  month,  but,  should  the 
vessel  be  kept  on  hire  over  twelve  months,  all 
extra  time  is  to  be  paid  for  at  the  rate  of  11502. 
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monthlj  in  cash  in  adranoe  in  London.  Bj  the 
cbarter-partj  the  captain  is  to  be  appointed 
by  the  snipowners.  though  he  is  to  be  onder  the 
directions  of  the  charterers,  and  it  is  agreed  that 
the  captain  shall  use  all  reasonable  d^patch  in 
prosecuting  the  royage  and  that  the  crew  shall 
rendar  all  customary  assistance,  and  that,  if  the 
charterers  hare  reason  to  be  dissatisfied  with  the 
conduct  of  the  captain,  officers,  or  engineers,  the 
owners  are,  after  inquiry,  to,  if  necessary,  make 
a  change  in  the  appointments.  I  cannot  doubt 
that,  under  this  charter-party,  the  ship  was  to  be 
navigated  by  the  servants  of  the  shipowners; 
that  the  captain  was  the  shipowners'  captain  and 
not  the  captain  of  the  charterers,  and  the  crew 
were  the  crew  of  the  shipowners  and  not  of  the 
charterers,  and  that  the  whole  control  and 
management  of  the  ship,  as  regards  navigation, 
was  left  in  the  hands  of  tiie  owners,  who  remained 
in  possession  of  the  ship  by  their  servants, 
although  the  charterers  might  direct  where  the 
ship  was  to  go  and  with  what  she  was  to  be  laden 
ana  were  to  pay  the  various  named  disbursements. 
When  a  question  arises  as  to  whether  a  charter- 
party  constitutes  a  demise  of  a  ship  or  not,  the 
ordinary  test  is,  whose  servants  aie  those  who  are 
to  navigate  the  ship.  If  the  shipowners'  servants, 
then  they  act  as  carriers  of  the  cargo  for  the 
charterers,  whereas,  if  they  are  the  servants  of  the 
charterers,  the  shipowners  generally  cease  to  be 
carriers  and  the  contract  is  one  of  hiring.  In  the 
former  case  there  is  no  demise  of  the  ship,  in  the 
latter  there  may  be.  In  mj  opinion,  in  the 
present  case  there  is  no  demise  oi  the  ship,  and 
the  primd  facie  rule  as  to  the  owner  supplying 
ballast  applies.  Before  going  to  other  clauses  of 
the  charter,  upon  which  the  shipowners  rely,  I 
will  point  out  that  the  oharterem  are  under  no 
obligation  to  load  on  board  the  ship  a  full  cargo 
or  any  particular  cargo.  They  might  load  just 
what  they  liked,  two- thirds  or  a  half  or  one-third 
of  a  cargo  or  no  cargo  at  all ;  they  might  put  on 
board  passengers  only.  The  sole  obligation  of 
the  charterers  as  to  loading  was  not  to  overload 
the  ship.  Thev  might  underload  her  as  much  as 
they  liled.  Tney  contra  oted  to  pay  the  1050Z. 
freight  per  month,  irrespective  of  whether  they 
loaded  cargo  or  passen^rs  or  not,  and  in  my 
opinion  they  had  the  right  of  sending  the  ship 
upon  the  contemplated  voyages  loaded  or  not  as 
they  thought  fit.  They  might  send  the  ship  out 
from  New  York  to  the  Cape  empty  or  with  only 
passengers  on  board,  and  the  owners  had  no  cause 
of  complaint  if  they  did  so.  Now,  suppose  the 
charterers,  being,  as  they  would  be,  well  within 
their  rights  under  this  charter,  determined  to  send 
the  ship  out,  say,  with  only  pasengers  on  board  on 
the  first  half  of  the  first  round  voyage  from  New 
York  to  the  Cape,  which  necessitated  for  the 
safetv  of  the  navigation  of  the  ship  sand  ballast 
in  addition  to  the  water  ballast  in  the  tanks, 
whose  dutv  was  it  to  put  the  sand  as  well  as 
water  ballast  on  board  at  New  York  P  The 
shipowners  have  to  admit  that  they,  by  their 
captain,  had  to  put  the  water  ballast  on  board, 
and  why,  I  ask,  are  they  not  also  bound  to  put  the 
sand  ballast  on  board,  if  such  was  necessary  for 
the  stability  and  due  navigation  of  the  ship. 
Unless  there  are  clauses  in  the  charter  showing 
that  the  shipowners  are  exempt  from  the  obliga- 
tion (the  charter  not  constitutiog  a  demise  of  the 
ship),  the  shipowners  are  clearly  liable  thereto. 


Similar  circumstances  existing  at  the  Cape  aa  to 
the  return  voyage  to  New  York,  I  am  of  opinion 
that  the  duty  of  the  shipowner  by  his  captain  is 
to  do  the  same  as  regardiB  sand  and  water  ballast 
at  the  Cape  as  at  New  York,  and  there  is  nothing 
in  the  charter-party,  so  far  as  I  have  cited  it,  to 
show  that  the  owners  are  relieved  from  this 
ordinary  liability. 

But  it  is  said,  on  behalf  of  the  charterers,  that 
this  is  not  so,  for  the  charter-party  in  some  of  ite 
clauses  shows  that  the  owners  are  relieved  from 
this  obligation.  Firstly,  it  is  said,  because  by  the 
charter-party  the  shipowners  are  to  tender  their 
ship  at  New  York  to  the  charterers  with  clear 
holds,  and  that  if  ballast  other  than  water  balliat 
was  to  be  used  by  the  shipowners  this  could  not  be 
done,  for  ballast  other  than  water  ballast  would 
have  to  be  put  in  the  holds,  and,  as  they  had  to 
tender  the  ship  with  clear  holds,  the  shipowners 
were  not  to  put  baUast  other  than  water  ballast  on 
board.  In  other  words,  that  this  clause  shows 
that  the  charterers  were  bound  to  put  such  cargo 
on  board  as  would  cause  the  ship  to  stand  up 
with  water  ballast  alone,  or,  if  not,  that  the 
charterers  were  to  put  in  other  ballast  them- 
selves to  make  her  stand  up.  The  answer  to  this 
argument  is  that  the  charterers  are  only  to  have 
clear  holds  to  stow  what  the  ship  can  reasonably 
stow  over  and  above  her  tackle,  provisions,  stores, 
and  fuel.  If  a  light  cargo  is  put  on  board,  which 
the  charterers  are  deany  entitled  to  put  on,  so 
as  to  necessitate  ballast  in  addition  to  water 
ballast,  it  is  obvious  that  that  baUast  must  be 
put  on  by  someone,  and  where  in  this  clause 
IB  there  anything  to  say  that  this  must  be 
put  in  by  the  charterer  and  not  by  the  ship- 
owner P  The  truth  is,  if  the  charterer  puts  on 
board  the  cargo  he  is  entitled  to  under  the  charter, 
and  it  is  so  light  that  the  ship  will  not  stand 
up  without  further  ballast,  as  it  is  the  duty  of  the 
shipowner  by  his  captain  to  properly  navigate  the 
ship,  so  he  must  by  his  captain  put  on  board  the 
necessary  ballast.  It  was  next  said  that  clause  3 
exempted  the  shipowners  from  putting  in  the 
sand  ballast.  I  do  not  agree.  This  clause  relates 
to  loading  and  discharging  cargo ;  it  has  nothing 
to  do  with  ballast.  Clause  4,  which  relates  to 
indemnity,  in  my  opinion  is  wholly  foreign  to  the 
question  of  ballast,  and  it  should  be  pointed  out 
that  this  clause  does  not,  as  it  appears  to  me, 
extend  to  the  improper  navigation  of  the  ship. 
The  word  "  labourage  "  in  clause  7,  which  is  relied 
upon  by  the  shipowners,  in  my  opinion  has  no 
reference  to  ballast.  In  my  judgment,  if  a  ship- 
owner is  to  be  relieved  from  the  obligation  of 
ballasting  his  ship,  the  charter-party  not  consti- 
tuting a  demise  of  the  ship,  there  must  be  in  the 
charter-party  a  clause  to  that  e£Pect,  and  I  can  find 
nothing  like  such  a  clause  in  the  charter-party 
in  this  case.  For  these  reasons,  I  think  my  brother 
Bigham  was  quite  right,  and  that  this  appeal 
ujust  be  dismissed. 

Collins,  L.J. — I  am  of  the  same  opinion. 
The  case  does  not  appear  to  me  to  raise  any 
question  of  principle,  but  to  depend  upon  the 
special  terms  of  the  bargain  made  between  the 
parties.  As  is  admitted  on  all  hands,  the  law  is 
perfectly  clear  that  in  ordinary  charter-parties 
the  obligation  of  finding  the  necessary  ballast 
for  the  ship  rests  upon  the  shipowners;  but  it 
was  contended  by  Mr.   Carver  that  a  diiferent 
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role  applies  to  tbe  case  of  time  charters.  Now,  I 
it  seems  to  me  that  the  presumption  as  to  the 
shipowners  being  under  this  obligation  is  exactly 
the  same  in  the  case  of  a  time  charter  as  it  is 
in  the  case  of  an  ordinary  voyage  charter,  unless 
the  time  charter  is  in  point  of  fact  not  a  contract 
of  carriage  but  a  contract  of  hire — that  is  to 
say,  a  contract  by  which  there  is  a  complete 
demise  of  the  ship  so  that  the  duty  and  obliga- 
tion of  managing  the  ship  is  taken  from  the 
owner  and  the  captain  and  is  placed  in  the  hirer 
or  charterer.    For  the  reasons  which  have  been 

f'iven  in  the  judgment  that  has  just  been  delivered, 
am  clearly  of  opinion  that  in  the  charter-party 
now  before  us  tnere  is  nothing  like  a  complete 
demise  of  the  ship  so  as  to  convert  the  contract 
from  a  contract  of  carriage  into  a  contract  of 
hire.  I  think  that  the  master  of  the  ship  was  the 
agent  of  the  owners  in  all  matters  relating  to  the 
navigation  of  the  ship,  and  as  such  had  the  usual 
rights  and  responsibilities.  Therefore  we  start 
upon  the  investigation  of  this  charter-pai-tv  with 
the  presumption  that  the  obligation  as  to  ballast 
rests  where  it  does  in  ordinary  charter-parties — 
namely,  on  the  owners.  Of  course,  that  does  not 
decide  the  question,  because  there  may  be  clauses 
in  the  charter-party  which  shift  the  burden  from 
the  owners  on  to  the  charterers,  and  it  was  con- 
tended by  Mr.  Carver  that  there  ai*e  such  clauses. 
But  I  thmk  that,  when  the  various  clauses  of  the 
charter-party  are  examined,  it  is  abundantly  clear 
not  only  that  the  presumption  is  not  rebutted,  but 
that  there  are  clauses  which,  as  I  read  them,  con- 
template and  provide  for  the  obligation  resting 
on  the  owners.  Now,  there  is  one  ^ause  in  par- 
ticular on  which  Mr.  Walton  relied,  and  which,  I 
think,  supports  his  contention.  It  is  this :  "  The 
vessel  is  not  to  be  required  to  load  more  than  she 
can  reasonably  stow  and  carnr  over  and  above  her 
tackle,  provisions,  stores,  and  fuel."  Mr.  Walton 
put  as  an  instance  the  loading  of  a  cargo  too  light 
to  weigh  the  ship  down  to  me  necessary  depth, 
and  he  contended  that  in  such  a  case  the  owners 
must  have  the  right  to  insist  upon  room  being 
fonnd  for  such  ballast  as  would  be  necessary  to 
weigh  the  ship  to  the  proper  depth.  I  think  that 
contention  right.  The  owners  must  put  the 
ballast  into  the  ship  in  order  to  carry  out  their 
right  and  obligation  to  navigate  the  vessel 
properly,  and  it  may  be  that  they  would  be 
entitled  to  carry  the  ballast  for  reward  to  them- 
selves,  as  in  the  case  of  Towse  v.  Henderson 
(4  Ex.  890).  But  then  comes  clause  2 — the 
clause  which  Mr.  Carver  most  relied  upon,  and 
which,  he  says,  completely  removes  the  presump- 
tion which  arises  in  the  case  of  ordinary 
charter-parties.  The  clause  runs  thus:  "By 
which  day  she  (the  ship)  is  to  be  placed 
with  clear  holds  at  the  disposal  of  the 
charterers  at  the  port  of  New  York,  they 
having  the  whole  reach  or  burthen  of  the  vessel, 
including  passenger  accommodation  (if  any), 
proper  and  sufficient  room  being  reserved  to  tne 
owners  for  tbe  officers,  crew,  tackle,  apparel, 
fomittire,  provisions,  and  stores."  That  is  said  to 
amount  to  an  absolute  contract  to  place  the  whole 
reach  and  burthen  of  the  vessel  at  the  disposal  of 
the  charterers,  and  therefore  to  negative  the  right 
of  tbe  owners  to  fill  up  any  part  of  that  space  with 
ballast.  I  do  not  think  that  that  contention  can 
be  sustained  in  view  of  the  meaning  that  has  been 
pot  in  other  cases  upon  provisions  which  are  pre- 
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cisely  similar  in  meaning  to  what  we  have  to  deal 
with  in  this  charter-par)^,  though  they  are  not,  I 
^ree,  worded  identically  the  same.  Towse  v. 
Henderson  (ubi  swp.)  was  an  action  by  a  shipowner 
against  the  chaiterers  for  not  providing  a  full 
cargo  of  tea.  The  contract  was  that  the  defen- 
dants should  load  a  full  and  complete  cargo,  and 
the  owner  was  therefore  bound  to  offer  the  ship 
in  a  condition  to  receive  a  full  and  complete 
cargo.  The  owner  had  put  on  the  ship  a  large 
quantity  of  antimony  as  ballast,  and  tne  char- 
terers  refused  to  load  on  two  grounds— one,  that 
the  owner  had  not  given  them  the  full  amount  of 
space  which  they  were  entitled  to,  the  other  ground 
being  one  that  it  is  immaterial  for  me  to  mention 
now.  The  court  disposed  of  the  first  point  on  the 
motion  for  a  rule  nUi  to  set  aside  the  verdict,  but 
it  is  referred  to  again  in  the  judgment  of  the 
court  which  was  defivered  by  Parke,  B.  He  there 
said :  "  The  court  have  already  disposed  of 
another  objection,  namely,  that  the  plaintiff  had 
no  right  to  ship  a  part  of  the  cargo  as  ballast,  for 
that  the  defendants  were  entitled  to  the  full 
capacity  of  the  ship,  exclusive  of  all  other 
merchandise,  for  the  purpose  of  storing  tea."  The 
court  there  accepted  the  contention  that  the 
defendants  were  entitled  to  the  "  full  capacity  of 
the  ship,"  which,  in  my  opinion,  is  the  san^e  thing 
as  the  "  whole  reach  or  burthen  of  the  vessel,"  the 
expression  used  in  the  charter-party  in  the  case 
now  before  the  court.  Parke,  B.  continued  thus : 
"  The  court  has  said  that  the  owner  may  take  on 
board  merchandise  as  ballast,  provided  it  occupies 
no  larger  space  than  the  ballast  would  have  done, 
leaving  to  the  charterers  the  full  space  of  the 
vessel  proper  to  be  filled  with  tea. '  In  the 
present  case  I  think  that  all  that  is  stipulated 
for  is  the  full  space  of  the  vessel  proper  to 
be  filled  with  cargo— that  is  to  say,  allowing 
space  for  the  ballast,  which  is  a  necessair  factor 
in  the  proper  navigation  of  the  ship.  I  agree, 
therefore,  with  the  judgment  that  has  been 
already  delivered,  and  for  the  reasons  there 
given. 

Williams,  L.J. — This  is  a  case  on  the  con- 
struction of  a  charter-party,  and  the  question 
raised  is  whether  or  not  the  shipowners,  according 
to  its  true  construction,  were  bound  to  supply 
ballast  for  the  ship;  that  is,  ballast  beyond  the 
water  ballast  in  the  ballast  tanks.  The  case  is 
one  of  some  difficulty,  and  there  is  much  to  be 
said  on  both  sides.  I  am  not  sure  that  if  left  to 
myself  I  should  have  arrived  at  the  same  conclu- 
sion as  the  other  members  of  the  court,  but  I  am 
not  disposed  to  differ  from  them  and  from 
Bigham,  J.  upon  a  question  of  doubtful  construc- 
tion of  a  private  document.  The  other  members 
of  the  court  think  that  the  shipowners  are  the 
persons  bound  to  supply  the  ballast.  Now  I 
propose  in  the  first  instance  to  say  a  word  or  two 
on  the  question  whether  according  to  the  true 
construction  of  this  charter-party  there  was  a 
demise  of  the  ship  by  the  shipowners  to  the 
charterers;  that  is,  whether  the  shipowners 
parted  with  the  possession  of  the  ship  altogether 
to  the  charterers.  The  cases  run  very  fine  upon 
this  question.  No  case  is  more  important  than 
the  decision  of  the  House  of  Lords  in  1832, 
Colvin  V.  Newberry  (1  CI.  &  Pin.  283),  and  there  is 
a  passage  in  the  judgment  of  Lord  Tenterden 
there  which  contains  a  very  concise  statement  of 
the  two  possible  views  of  a  charter-party.    That 
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paasage  nms  tbnB :  "  Two  propositions  of  law  are 
dear  as  applioable  to  a  case  like  this :  the  first  is, 
that  in  the  oommon  case  of  goods  shipped  on 
board  a  vessel  belonffing  to  a  person  of  whioh  the 
shipment  is  aoknowledged  by  a  bill  of  lading 
idffned  by  the  master,  if  tne  goods  are  not 
ddirered,  the  shipper  has  a  right  to  maintain  an 
action  against  the  owner  of  the  ship ;  the  other, 
which  is  eqnallj  clear,  is  this,  that  if  the  person 
in  whom  the  absolute  property  of  the  ship  is 
Tested  charters  that  ship  to  another  for  a  parti- 
cular voyage,  although  the  absolute  owner  pro- 
vides the  master,  crew,  provisions,  and  everything 
else,  and  is  to  receive  irom  the  charterer  of  the 
ship  a  certain  sum  of  money  for  the  use  and  hire 
of  tne  ship,  an  action  can  be  brought  only  against 
the  person  to  whom  the  absolute  owner  has 
chartered  the  ship  and  who  is  considered  the 
owner  pro  tem/oare  during  the  voyage  for  which 
the  ship  is  cnartered."  It  is  plain  from  that 
passaffe  that  Lord  Tenterden  did  not  consider  the 
fact  that  the  absolute  owner  was  to  provide  the 
master,  crew,  provisions,  tackle,  and  tne  rest  of  it, 
was  conclusive  agaiDst  there  being  a  demise  of 
the  ship  or  a  partmg  with  possession  of  the  ship  ; 
and,  in  another  case.  Trinity  House  v.  Clark  (4 
M.  k  S.  288)  when  dealing  with  this  subject  the 
illustratioD  was  taken  by  Lord  Ellenborough,  C.J. 
of  the  letting  of  a  waggon  and  horses  in  whioh 
the  person  letting  the  waggon  and  horses  insists 
upon  providing  the  waggoner,  who  shall  have  the 
charge  of  the  waggon  and  horses,  and  again  in 
that  case  it  was  held  that  the  appointment  of  the 
master  and  crew  is  not  conclusive  on  that  ques- 
tion. Now  as  I  am  not  going  to  differ  from  my 
brethren  upon  the  question  whether  there  was  a 
demise  of  the  ship,  or  a  parting  with  possession 
of  the  ship  in  this  case,  I  do  not  thmk  that  I 
should  be  justified  in  reading  at  length  the 
various  clauses  in  this  charter-party  which 
go  to  show  that  there  was  an  intention  to 
part  with  possession  of  the  ship  by  the  ship- 
owners to  the  charterers,  but  I  may  say  generally 
that  if  the  bill  of  lading  clauses  are  looked 
at  there  is  a  great  deal  to  show  that  it  was 
intended  that  the  charterers  should  be  the  carriers 
of  whatever  cargo  was  put  on  board,  and  it  is  a 
remarkable  fact  that  in  this  charter-party  there  is 
a  power  given  to  the  charterers  to  sub-let  the  ship 
itself ;  and,  in  addition  to  that,  when  one  comes 
to  deed  with  the  lien  clauses,  one  finds  that  there 
is  a  lien  on  the  ship  given  to  the  charterers  and 
that  there  is  no  lien  whatsoever  on  the  ship  given 
to  the  shipowners.  The  charter-party  concludes 
with  a  provision  that,  at  the  conclusion  of  the 
time  of  Uie  charter,  the  charterers  are  to  restore 
possession  of  the  ship  to  the  shipowners.  All 
that  ffoes  a  long  way  to  show  that  there  is  a  very 
arguaole  point,  to  say  the  least  of  it,  that  there 
was  a  demise  of  the  ship  and  a  parting  with 
possession  of  the  ship  according  to  the  true 
construction  of  this  charter-party.  But  I  have 
looked,  I  think,  at  all  the  cases,  and  it  seems  to 
me  plain  that  since  the  decision  in  Colvin  v.  New- 
berry  (uhi  sup.)  in  1832,  the  tide  of  the  cases,  if  I 
may  so  call  it,  has  set  very  much  against  con- 
struing any  charter-party  as  amounting  to  a 
demise  of  the  ship  by  the  shipowner  to  the  char- 
terer. 

Having  said  that,  I  will  now  proceed  to  deal  with 
the  other  question  in  this  case.  Now  although 
the  proper  oondnsion  may  be  that  t^ere  was  no 


demise  of  the  ship  and  that  the  shipowners  did  not 
part  with  possession  of   her  and  were  not  the 
carriers,  it  may  yet  be  that,  as  in  Omoa  and 
Clekmd  Coal  cmd  Iron  Conwany  v.  Huntley  (87 
L.  T.  Bep.  184 ;  3  Asp.  Mar.  Law  Oas.  501 ;  2  G.  P. 
Div.  464),  the  master  and  crew  were  the  servants  of 
the  shipowners  and  not  of  the  charterers  for  the 
purpose  of  navigating  the  ship,  but  it  does  not 
seem  to  me  that  this,  i.e.,  the  fact  that  the  ship- 
owners remain  in  control  of  the  navigation,  is 
conclusive  that  the  shipowners  are  bound,  on  the 
construction  of  the  charter-party,  to  provide  the 
ballast  beyond  the  water-tank  ballast  at  their  own 
expense.    This  will  depend,  in  my  judgment,  on 
what  effect  is  to  be  given  to  the  clause  in  the 
charter-partpr,  which  requires  the  shipowners  to 
place  the  ship  at  New  York  at  the  disposal  of  the 
charterers  with  clear  holds,  they  having  the  whole 
reach  or  burthen  of  the  vessel,  including  passenger 
accommodation  (if  any),  proper  and  sufficient  room 
being  reserved  to  the  owners  for  the  officers,  crew, 
tackln,  apparel,  furniture,  provisions,  and  stores. 
If,  accormng  to  the  true  construction  of  this 
provision,  the  shipowners  would  not  have  been 
entitled    at    New    York,    if   they    chose    so    to 
do,    to   place  the  ship  at  the  disposal  of  the 
charterers    with    sand   or    a    sufficiently    heavy 
cargo    to    be    carried    for    the    benetit   of   the 
shipowners — and    I    will    say    upon    this    point 
that  the  case  of  Towae  v.  Henderson  (ubi  sup.) 
shows   that    the  obligation   on  the    shipowners 
to  put  ballast  on  board  the  ship  is  co-extensive 
with  their  privilege  to  furnish  that  ballast  in 
the  shape  of  cargo  to  be  carried  for  their  own 
benefit — it  is  difficult  to  come  to  the  conclusion 
that  the  shipowners  were  bound  at  New  York  or 
elsewhere  to  provide  ballast  at  their  own  expense. 
But  I  have  read  the  judgment  of  Smith,  L.J.,  and 
I  understand  that  he  and  Oollins,  L.J.  have  come 
to  the  conclusion  that  this  provision  does  not 
relieve  the  shipowners  from  the    obligation  to 
provide  ballast  which  primd  facie  undoubtedly 
rests  on  those  who  have  the  control  of  the  naviga- 
tion;   and,  as  I  have   already  said,   I  am  not 
disposed  to  differ  from  the  rest  of  the  court  as  to 
the  conclusion  to  be  drawn  from  the  balance  of 
considerations  arising  on  the  construction  of  a 
charter-party  so  involved  as  this,  but  I    have 
thought  it  my  duty  to  call  attention  to  these 
matters  in  order  to  show  that  I  have  not  over- 
looked the  considerations.    One  word  more  about 
the  distinction  between  water  ballast  and  sand 
ballast  and  I  have  done.    There  is  this  great  dis- 
tinction, to  my  mind,  between  the  two :  the  obli- 
gation to  supply  the  water  ballast  is  really  an 
obligation  to  supply  that  which,  according  to  the 
construction  of  the  ship,  may  be  necessary.  There 
is  no  real  difference  between  putting  wa^er  into  a 
water  tank  which  is  built  as  part  of  the  ship  for 
the  purpose  of  trimming  it  in  the  course  of  navi- 
tion,  and  putting  a  mast  into  a  place  which  is 
provided  lor    its   reception;  and,  to  my  mind, 
although  the  water  does  operate  as  ballast,  it  is 
deceptive  to  treat  the  obligation  to  fill  the  water 
tanks  with  water  as  being  something  analogons 
to  or  on  the  same  basin  as  the  putting  of  sand  or 
of  cargo  into  the  hold  by  the  master  for  the 
purpose  of  the  trimming  of  the  ship. 

Appeal  dismissed. 

Solicitors  for  the  plaintiffs.  Lawless  and  Co. 
Solicitors  for  the  defendants,  Biroham  and  Co, 
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Thursday,  Jan,  11, 1900. 

(Before  Skith«  Bigby,  and  Oollins,  L.JJ.) 

The  Oawdob  (No.  2).  (a) 

Action  of  restraint — Part  owners — Bail  bond  for 
safe  retwm  to  named  port — Forfeiture  of  bond — 
Discretion  of  court — Practice. 

Where,  in  an  action  of  restraint,  a  bond  was  given 
for  the  safe  retwm  of  the  vessel  to  a  namea  port 
and  the  vessel  was  not,  at  the  conclusion  of  the 
voyage,  brought  bach  to  the  named  port,  the 
forfeiture  of  the  bond  {affirming  the  order  of 
Barnes,  J.)  was  ordered. 

Semble,  a  bond  for  safe  return  in  an  action  of 
restraint  is  in  the  nature  of  a  recognisance  given 
to  the  court,  and  the  court  has  jurisdiction, 
subject  to  the  terms  of  the  bond,  to  make  such 
order  as  may  adequately  protect  the  interests 
of  the  plaintiffs. 

This  was  an  appeal  from  an  order  of  Barnes,  J., 
dated  the  1st  Nov.  1899  (reported  81  L.  T.  Bep. 
S91 ;  8  Asp.  Mar.  Law  Gas.  607),  upon  a  motion 
by  tlie  plaintiff  in  an  action  of  restraint  that  the 
iMdl  bond  ordered  to  be  given  in  that  action  by 
the  defendants  be  forfeit^. 

The  facts  of  the  case  were  as  follows : 

The  plaintiff  WiJliam  Edward  Arnold  Graham 
was  owner  of  eleven  sixty-fonrth  shares  in  the 
sailing  vessel  Cawdor,  and  the  defendants  were 
the  owners  of  the  balance  of  the  shares  in  the 
vessel  and  were  also  her  managing  owners. 

On  the  2nd  Aug.  1898  the  plaintiff  gave  the 
defendants  notice  that  he  declined  to  participate 
in  the  further  trading  of  the  ship,  and  that  he 
would,  if  necessary,  apply  for  b£ul  for  her  safe 
return. 

On  the  19th  JLug.  1898  the  plaintiff  instituted 
an  action  of  restraint  against  the  owners  of  the 
Cawdor  other  than  himself. 

The  indorsement  on  the  writ  was  as  follows : 

The  plaintiff,  as  owner  of  eleven  sixty-fonrth  shares 
of  the  sailing  ship  or  vessel  Cawdor,  of  the  *port  of 
Liverpool,  being  dlBsatisfied  with  the  management  of 
the  said  ship  by  his  co-owners,  claims  that  his  oo-owners 
shall  give  bail  in  the  sum  of  27501.,  the  valne  of  liabiU- 
ties,  for  the  safe  retnm  of  the  said  ship  to  the  port  to 
whioh  she  belongs,  namely,  the  port  of  Liverpool. 

Bail  was  in  this  action  ordered  to  be  given  by 
the  court  in  the  sum  of  1718Z.  15s.,  and  a  bail  bond 
for  that  amount  was  on  the  1st  Sept.  1898  entered 
into  by  Messrs.  Wallace  and  Sproule,  of  Liver- 
pool, in  the  following  form : 

Whereas  an  action  of  restraint  has  been  commenced 
in  the  High  Court  of  Jostioe  on  behalf  of  William 
Edward  Arnold  Qraham  against  the  owners  of  the 
sailing  ship  or  vessel  Cawdor  other  than  William  Edward 
Arnold  Graham.  Now,  therefore,  we  the  undersigned 
John  Blackwood  Wallace,  of  28,  Tower-buildings  West, 
in  the  city  of  Liverpoot  general  broker,  and  WiUiam 
Boach  Sproule,  of  26,  Old  Hall-street,  Liverpool,  ship- 
owner, hereby  jointly  and  severally  submit  ourselves  to 
the  jurisdiction  of  tiie  said  court,  and  consent  that  if 
-  the  said  sailing  ship  or  vessel  Cawdor  shall  not  safely 
return  to  the  port  of  Liverpool,  and  the  defendants, 
the  owners  of  the  said  sailing  ship  or  vessel  Cawdor 
other  than  William  Edward  Arnold  Graham  shall  not  in 
raoh  case  pay  to  the  plaintiff  or  to  his  soUcitor  the  sum  of 
17181. 15«.,  execution  may  issue  forth  against  us,  our 
heirs,  executors,  and  administrators,  goods  or  chattels, 
for  a  sum  not  exoeeding  the  said  sum  of  17181. 15«. 

(•)  Reported  by  Butlib  Abpihall,  Esq.,  Q.O.,  and  Suttoh 
Tuaas,  Esq.,  Barrist«r«(-Law. 


The  Cawdor  sailed  on  her  voyase,  and  in 
Aug.  1899  returned  to  the  port  of  Dundee,  whence 
she  sailed  on  the  4th  Oct.  on  a  voyage  to  New 
York,  to  load  for  Sydney  or  Melbourne.  She 
never  returned  to  any  port  in  England  or  Wales. 

In  Sept.  1898  the  plaintiff,  while  the  vessel  was 
at  Dundee,  withdrew  his  notice  of  the  2nd  Aug. 
1898,  and  expressed  his  desire  to  participate  in 
the  voyage  then  in  contemplation.  This,  how- 
ever, Uie  defendants,  at  that  time,  declined  to 
permit. 

The  plaintiff  then  served  the  defendants  with 
the  following  notice  of  motion : 

Take  notice  that  the  court  will  be  moved  on  Monday, 
the  SOth  day  of  October,  1899,  at  11.80  a.m.  in  the 
forenoon,  or  so  soon  thereafter  as  counsel  may  be  heard 
by  of  counsel  for  the  plaintiff,  that  the  bond 

given  in  this  action  for  the  safe  return  of  the  Cawdor  to 
the  port  of  Liverpool  may  be  pronounced  to  be  forfeited, 
and  that  the  amount  thereof  may  be  ordered  to  be  paid 
into  court  if  the  said  vessel  do  not  return  within  one 
month  to  the  port  of  Liverpool ;  or,  in  the  alternative, 
for  a  declaration  that  the  plaintiff  is  entitled  to  partiai- 
pate  in  the  future  working  of  the  said  vessel  on  delivery 
up  of  the  said  bond  to  the  defendants  to  be  cancelled. 

The  motion  came  on  before  Barnes,  J.  on  the 
31st  Oct.  1899,  when  it  was  adjourned  in  order 
that  the  parties  might  come  to  terms  of  settle- 
ment. 

The  defendants  then  offered  to  allow  the  plain- 
tiff to  participate  in  the  future  working  of  the 
ship  upon  his  agreeing  to  bear  his  proportion  of 
the  expenses  incurred  m  view  of  that  voya^. 

This  offer  was  declined  by  the  plaintiff,  who 
insisted  on  his  legal  rights  tmder  the  bond. 

The  matter  was  again  heard  by  Barnes,  J.  on 
the  1st  Nov.  1899,  when  the  following  order  was 
made: 

Upon  hearing  counsel  on  both  sides  the  judge  ordered 
that  the  bail  bond  given  by  the  defendants  for  the  safe 
return  of  the  ship  Cawdor  to  the  port  of  Liverpool  be 
forfeited,  and  the  sum  of  17181.  IBs.,  the  amount  of  such 
bond,  be  paid  into  court  within  ten  days.  The  judge 
further  ordered  that  the  sureties  bound  by  the  said 
bond  to  have  leave  to  appear  and  show  cause  why  the 
aforesaid  amount  should  not  be  paid  into  court,  and 
that  a  copy  of  this  order  be  forthwith  served  upon  the 
said  sureties,  and  he  oondenmed  the  said  defendants  in 
tiie  costs  of  this  motion. 

The  defendants  appealed. 

Carver,  Q.O.  (with  him  AspinaU,  Q.O.)  for  the 
appellants. — The  bond  did  not  become  forfeited 
because  the  defendants  did  not  bring  the  Cawdor 
to  Liverpool  at  the  end  of  the  voyage  upon  which 
she  was  engaged  when  it  was  given.  [BiasT,  L.J. 
— Do  you  contend  that  mana|^ing  owners  can 
ffo  on  rechartering  a  vessel  mr  ever  without 
forfeiting  the  bond  P]  In  this  case  the  managing 
owners  were  not  withholding  from  the  plaintiff 
the  use  of  his  eleven  sixty-fourth  shares,  for 
they  were  willing  to  allow  him  to  come  in 
again  upon  his  payine  his  share  of  the 
expenses  of  the  proposed  voyage.  It  was  only 
on  his  being  told  he  must  contribute  to  that 
expense  that  he  insisted  on  forfeiture.  [Smith, 
L.J . — It  appears  to  me  that  he  is  entitled  to  it.] 
It  is  submitted  not:  the  learned  judge  below 
ti'eated  this  bond  as  if  it  were  a  contract  between 
the  plaintiff  and  the  defendants,  that  the  defen- 
dants would  bring  the  vessel  back  to  Liverpool  or 
,  pay  the  plaintiff  the  value  of  his  shares.    But  a 
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bond  in  an  action  of  restnunt  is  not  a  contract, 
but   is  security     given    to    the    court   for  the 
safe  return  of  the  ship,  in  the  nature  of  a  recog- 
nisance: 

Lambert  v.  Aertree,  1  Ld.  BftTmond,  223. 

The  decision  of  the  learned  judge  is  without  pre- 
cedent, no  similar  order  has  ever  been  pronounced 
on  a  bond  of  this  nature.    And,  further,  this  bond 
was  not  given  by  the  defendants,  but  by  two  other 
parties  who  were  not  before  the  court,  whereas, 
the  order  of  the  learned  judge  is  that  the  bail 
bond  given  *'by  the  defeudants"   be    forfeited. 
[RiOBT,  L.J. — It  seems  to  be  in  the  nature  of  a 
bond  given  by  independent  persons  for  the  good 
conduct  of  a  receiver.!      But  a  receiver  is  put 
under  a  personal  liability,  whereas  the  majority 
owners  of  a  ship  are  under  no  personal  liability 
for  the  safety  of  the  ship.    At  any  rate,  it  is  sub- 
mitted the  bond  is  not  a  contract  of  the  absolute 
kind  supposed  by  the  learned  judge.  To  ascertain 
the  real  nature  of  this  bond  one  must  consider  the 
principles  which  the  Admiralty  Court  follows  in 
these  co-ownership  matters.     They   are  two :  (1) 
That  the  majority  owners  shall  work  the  vessel ;  (2) 
that  the  minority  owners  shall  have  security.    See 
Abbott's  Merchant  Shipping,  13th   edit.,  p.  85, 
where  Lord  Tenter  den  says :   *'  The  law  of  this 
country  appears  to  possess  an  important  advan- 
tage over  ail  the  ordinances  that  have  been  cited ; 
because  while  it  authorises  the  majority  in  value 
to  employ  the  ship  '  upon  any  probable  design,'  it 
takes  care  to  secure  the  interest  of  the  dissentient 
minority  from  being  lost  in  the  employment  of 
which  they   disapprove.    And  for  this  purpose 
it  has  been  the  practice  of  the  Court  of  Acbniralty 
from  very  remote  times  to  take  a  stipulation  from 
those  who  desire  to  send  the  ship  on  a  voyaee  in 
a  sum  equal  to  the  value  of  the  shares  of  &ose 
who  disapprove  of  the  adventure,  either  to  bring 
back  and  restore  to  them  the  ship  or  to  pay  to 
them  the  value  of  their   shares."    The  point  is 
that  the  bond  is  not  a  contract  with  the  minority 
owners  that  their  shares  shall  be  bought  if  the 
ship  does  not  come  back,  but  is  only  a  weapon  in 
the  hands  of  the  court  to  safeguard  the  interests 
of   the  minority   owners.    [Collins,    L.J. — Do 
you  say  that  in  no  case  has  the  whole  penalty 
been  enforc^,  but  that  only  damages  have  been 
recovered  where  the  vessel  has  returned,  but  in  a 
damaged  state  P]    I  think  if  the  vessel  returned 
damaged,   the   majority  owners  would   have  to 
make  good  to  the  minority  owners  their  actual 
loss.     I  admit  that  the  court  has  a  discretion, 
and  that  if  the  majority  owners  were  to  keep  the 
ship  away  for  an  unreasonable  time  and  refused 
to  allow  the  holders  of  a  bond  to  share  in  the 
adventures,  the  bond  might  be  forfeited,  but  here 
Barnes,  J.  has  not  exercised  any  discretion.    In 
The  Margaret  (2  Hagg,  275)  the  court  declined 
to  hold  a  bond  forfeited  which  was  given  for  the 
safe  return  of  a  vessel  to  a  particular  port  of  this 
kingdom.     [Rioby,  L.J. — But  there  the  majority 
owners,  through   no  fault   of   theirs,  could  not 
bring  the  vessel  back   to  the  particular   port] 
On  the  question  whether  or  not  the  bond  con- 
tinues in  force  in  spite  of  the  vessel  not  having 
been  brought  back,  see 

The  Regalia^  51  L.  T.  Bep.  904  ;  5  Asp.  Mar.  Law 

Cas.  338 ; 
The  Vivienne,  57  L.  T.  Bep.  316 ;  6  Asp.  Mar.  Law 

Caa.  178 ;  12  P.  Div.  185. 


Laing,  Q.O.  (with  him  BaUoch). — The  order  of 
the  learned  judge  is  only  to  bring  the  money  into 
court.  The  plaintiff  could  take  no  other  steps 
than  those  he  nas  taken,  since  the  defendants  have 
never  brought  the  vessel  back  within  the  juris- 
diction ;  theraf ore  the  plaintiff  could  only  proceed 
on  the  original  bond.  It  is  clear  that  there  has 
been  a  breach  of  the  condition  of  the  bond.  The 
Margaret  {ubi  sup.)  shows  that  the  court  has 
jurisdiction,  though  it  did  not  exercise  it  in  that 
case,  to  order  the  forfeiture  of  the  bond  even 
though  the  ship  is  in  safety.  In  The  Begalia  {ubi 
8up.)  the  form  of  bond  was  different,  and  the 
pomt  of  that  case  was  that  a  second  bond  was 
unnecessary.  The  Robert  Dickinson  (52  L.  T. 
Bep.  55 ;  5  Asp.  Mar.  Law  Cas.  341 ;  10  P.  Div. 
15)  shows  that  the  bond  is  given  for  the  safe  return 
of  the  vessel  to  a  named  port. 

Carver,  Q.C.  in  reply. 

Smith,  L.J. — This  is  an  appeal  from  an  order 
made  by  Barnes,  J.  dated  the  1st  Nov.  1899.    It  is 
an   appeal  brought  by    the  gentlemen  who  are 
affected  by  this  order.  The  learned  judge  ordered 
that  the  bail  bond  given  by  the  defendants  for 
the  safe  return  of  the  ship  Cawdor  be  forfeited, 
and  that  the  sum  of  1718Z.  I5«.,  being  the  amount 
of  such  bond,  be   paid    into    court.      He  then 
further  ordered  that  the  sureties  bound  by  the 
bond  were  to  have  leave  to  appear  and  show  cause 
against  the  order.     The  plaintiff  in  this  case  was 
the  owner  of  eleven  sixty-fourths,  and  the  defen- 
dants are  practically  tne  owners  of  the  reeidae. 
In  Aug.  1898  the  plaintiff  was  dissatisfied  with 
the  way  in  which  the  vessel  was  being  worked  by 
the  majority  owners,  and   upon  the  19th    Aug. 
1898  he  commenced  an  action  to  restrain.    Upon 
his  writ  the  plaintiff,  as  owner  of   eleven  sixty- 
fourth  shares  of  the  sailing  ship  or  vessel  Cawdor 
of   the   port  of    Liverpool,    being     dissatisfied, 
claimed  that  the  co-owners  should  give  bail  in  the 
value  of  his  shares  for  the  safe  return  of  the  said 
ship  to  the  port  to  which  she  belonged — ^namely, 
the  port  of  Liverpool.      At  this  peiiod  the  ship 
was  at  Hartlepool,  and  the  proposed  voyage  was 
a  voyage    to  Calcutta.      The    plaintiff  having 
brought  this    action   to   restrain,  upon  the  1st 
Sept.  1898   this   bond  was    given   wnich  is  the 
subject-matter  of  the  present  proceedings.     It  is 
dated,  as  I  have  said,  the  1st  Sept.  1898,  and  is  a 
bond   given  in   the   action  of    Ghraham  v.    The 
Owners  of  the  Sailing  Ship  Cawdor,  and  it  is  a  bond 
for  the  safe  return  of  that  ship  to  the  port  of  Liver- 
pool.   I  think — speaking  for  myself — ^that  what 
Mr.  Carver  said  about  the  nature  of  this  bond  has 
foundation  in  fact.    It  is  a  class  of  security  given 
by  sureties  to  the  court,  to  be  enforced  by  the 
court,  when  the  court  thinks  right  to  enforce  it, 
against  the  sureties.     Then  the  question  arises, 
first  of  all,  as  to  whether  it  is  a  bond  with  regard 
to  which   the  sui^ties  can  in  no  case  be  called 
upon  by  the  court  to  pay  into  court  that  which 
they  have  undertaken  to  pay,  unless  the  ship  is 
lost,  and,  therefore,  does  not  return  to  the  port  of 
Liverpool ;  or  is  it  a  bond  which  the  Admiralty 
Division  has  jurisdiction  to  enforce,  if  it  considers 
the  circumstonces  of   the  case    are    such  that 
enforcement  of  that  bond  is  right  as  between  the 
parties?     The  bond  is    in    this    form — "Now, 
therefore,  we,  the    undersigned    .     .    .    hereby 

I  jointly  and  severally   submit  ourselves  to    the 
jurisdiction  of  the  court,  and  consent  that  if 
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the  sailing  ship  Cawdor  shall  not  safely  return  to 
the  port  of  JLiverpool" — I  stop  there  for  a 
moment  to  observe  that  it  is  impossible  to  read 
that  as  *'  If  the  sailing  ship  Cawdor  is  lost,  and 
therefore  shall  not  return  to  the  port  of  Liver- 
pool '* — it  is  in  general  terms — "  and  the  defen- 
dants shall  not  in  such  case  pay  to  the  plaintiff 
the  sum  of  17182.  158.,  execution  may  issue 
against  us,  the  two  sureties."  What  was  that 
bond  given  for  P  It  was  given  for  the  safe  return 
of  this  vessel  to  the  port  of  Liverpool,  and  the 
enforoement  of  it,  it  appears  to  me,  was  left  to  the 
judge  of  the  court  when  he  thinks  reasonable  to 
do  so.  Now,  what  happened  P  The  ship  returned 
to  Dundee,  and  not  to  the  port  of  Liverpool,  and 
she  there,  as  we  are  told  by  Mr.  Laing,  unknown 
to  the  plsiintiff,  was  loaded  with  a  cargo — at  that 
port,  over  which  the  Admiralty  Court  of  this 
country  has  no  jurisdiction — and  sent  off  on  a 
voyage  to  New  York,  and  thence  to  Australia. 
She  set  sail  upon  that  voyage  on  the  4th  Oct. 
1899,  the  plaintiff  not  being  aware  that  she  was 
at  Dundee.  He  had  been  trying,  apparently,  to 
get  a  share,  notwithstanding  the  bail  bond,  in  the 
future  voyage,  and  the  majority  owners  said, 
"No!  you  shall  not  have  a  share";  and  the 
result  is  that  having  got  this  bail  bond,  which  is 
very  cold  comfort  if  it  is  not  to  be  enforced,  he 
has  to  stand  out  without  a  x>enny  of  interest, 
whilst  the  majority  owners  go  sending  the  vessel 
to  all  parts  of  the  globe.  Graham,  l^ing  in  that 
position,  invokes  the  assistance  of  the  Admiralty 
Court.  He  takes  up  the  only  position  which  he 
could  take  up.  He  asks  that  the  vessel  shall  be 
returned  to  the  port  of  Liverpool  within  a 
month  or  the  bail  forfeited,  or  for  a  declaration 
that  he  is  entitled  to  participate  in  the  future 
working  of  the  said  vessel  on  delivery  up  of  the 
bond.  In  the  order  which  has  been  drawn  up  in 
this  matter,  the  alternative  has  been  left  out. 
What  is  the  position  P  As  a  matter  of  law,  in  my 
judgment,  Barnes,  J.  had  jurisdiction  to  make  this 
order.  None  of  the  three  or  four  authorities  which 
have  been  cited  show  that  he  has  not.  Indeed,  one 
of  them — The  Margaret  {ubi  «ttp.) — rather  seems  to 
say  that  he  had.  What  was  the  order  which  was 
made  P  He  made  an  order  that  the  sum  which 
the  sureties  have  bound  themselves  to  pay  if  the 
ship  does  not  come  back  to  Liverpool  shall  be 
paid  into  court.  Was  it  right  to  make  that 
order  P  The  majority  owners  say  "  No !  he 
should  not  have  made  that  order,  but  let  this 
ship  go  on  a  voyage  " — as  far  as  1  can  see,  all 
over  ttte  face  of  the  globe — and  not  come  back 
to  the  port  of  Liverpool  till  the  majority  owners 
agree  to  let  her  do  so.  I  asked  Mr.  Carver 
several  times  during  the  argument,  "How  long 
do  you  say  P  What  limit  do  you  put  P  "  He 
said,  '*  You  need  not  put  any  limit  at  all."  With 
all  respect  I  think  that  some  limit  ought  to  be 
put.  To  keep  this  man  out  of  his  money  fur 
one  or  three,  or  fourteen  or  fifteen  years  is 
not,  I  think,  a  thing  which  the  court  ought 
to  do.  For  these  reasons  I  am  of  opinion 
that  the  order  made  by  Barnes,  J.  is  qidte  right, 
and  that  the  appeal  should  be  dismissed  with 
costs. 

BiGBY,  L.J. — ^This  is  the  class  of  case  which 
arises  from  the  fact  of  there  being  co-owneis — 
owners  in  common  of  a  ship.  If  they  cannot 
agree  they  must  disagree,  and  the  majority  may 
take  the  ship  to  themselves  and  use  her,  ana 


neither  the  Court  of  Admiralty  nor  any  other 
court  has  any  right  to  restrain  them  from  using 
the  ship.  It  is  very  hard  upon  the  minority  owners 
that  they  should  get  nothing  at  all  out  of  the  ship. 
If  they  choose  to  bring  an  action  to  restrain,  the 
limit  of  what  they  can  get  is  that  two  sureties  shall 
be  procured  by  the  majority  owners,  who  shall 
give,  not  directly  to  the  minority  owners,  but  to 
the  Court  of  Admiralty,  a  bond  which  will  at  any 
rate  secure  to  the  minority  owners  some  rights. 
What  are  the  rights  P  The  thing  is  perfectly  clear. 
The  majority  owners  do  not  undertake  to  bring 
the  ship  back — ^they  do  not  undertake  anything, 
as  I  read  it,  but  they  only  say,  "  If  we  do  not  bring 
the  ship  back,  and  if  whilst  we  keep  the  ship  we  do 
not  pay  the  assessed  value  of  the  shares,  17182. 158., 
why,  then,  the  sureties,  who  are  willins  to 
come  under  that  obligation,  undertake  and  oind 
themselves  to  pay  the  1718L  158.  That  is  per- 
fectly simple,  and  I  do  not  see  why  the  court 
s^iould  not  have  what  I  think  they  plainly  were 
intended  to  have— the  jurisdiction  to  make  use 
of  that  bond  in  such  a  way  as  justice  may 
require.  Now,  in  this  case  the  ship,  at  the  end 
of  the  current  voya^,  came  back  to  Dundee, 
which  is  out  of  the  jurisdiction  of  the  English 
Admiralty  Court.  It  is  probably  for  business 
considerations  quite  right  of  the  owners  to  bring 
her  there.  They  had  no  intention  of  bringing 
her  to  Liverpool,  and  were  nnder  no  obligation 
to  do  so,  and  they  probably  never  thought  of 
such  a  thing  as  bringing  the  ship  to  Liverpool. 
But  then  they  might  go  on  for  twenty  years 
taking  her  wherever  they  please,  and  is  it  to 
be  supposed  that  this  device  of  the  Court  of 
Admiralty  for  keeping  some  hold  over  majority 
owners  is  so  feeble  that  it  can  only  be  applied 
to  the  case  where  the  ship  has  gone  to  the 
bottom  of  the  sea  and  is  lost  altogether,  and  to 
no  other  case  P  I  looked  with  great  curiosity  at 
the  case  cited  of  The  Margaret  (uhi  sup.),  and  I 
found  no  such  statement  contained  there  at  all, 
and,  in  fact,  I  find  that  there  is  cited  by  the 
learned  judee  who  is  delivering  judgment  a  deci- 
sion in  another  case,  upon  which  I  should  rather 
suppose  the  motion  in  this  very  case  was  founded. 
In  this  case  it  is  ordered  that  if  the  defendants 
do  not  bring  the  vessel  back  to  Liverpool  within 
a  month,  then  the  money  shall  be  paid  into  court. 
I  cannot  say  what  may  be  done  in  a  further  stage 
of  the  case,  but  I  cannot  see  that  there  is  any- 
thing wrong  in  what  the  learned  judge  has  ordered 
— namely,  that  the  money  shall  be  paid  into  court, 
unless  the  sureties  can  show  reason  to  the  con- 
trary. That  being  so,  I  must  decline  to  overrule 
the  order  of  the  learned  judge. 

Collins,  L.  J.  concurred. 

Solicitors  for  the  plaintiff,  Chas.  E,  Harvey. 
Solicitors  for  the  defendants,  Pritehard  and 
Sons. 
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HIGH    COURT   OF   JUSTICE. 


QUEEN'S  BENCH  DIVISION. 

Oct  31,  Nov.  1  and  6, 1899. 

(Before  Bioham,  J.) 

Gbobob   Booebb   and   Go.   v,  Pocelingtok 
Stbamship  Company  LiMiTBD.(a) 

Charter-party — Construction — Clause  in  charter- 
party  that  **  all  salvage  shall  he  for  owiters  and 
charterers'  equal  benefit" — Salvage  services — 
Deductions  from  salvage  before  division. 

A  charter-paHy  made  between  the  charterers  amd 
owners  of  a  steamship  provided  that  the  ship- 
owners  should  maintain  the  vessel  in  a  thoroughly 
efficient  state  for  a/nd  during  the  service ;  that  if 
any  damage  prevented  the  working  of  the  vessel 
for  twenty 'four  hours,  the  hire  should  cease  until 
the  vessel  was  again  in  an  efficient  state ;  that 
the  vessel  was  to  be  at  liberty  to  tow  and  assist 
vessels  in  distress,  and  to  deviate  for  the  purpose  of 
saving  We  and  property ;  and  clause  20  provided 
that  **  aU  derelicts  and  salvage  shaU  be  for  char- 
terers and  owners*  equal  benefit.**  During  a 
voyage  under  the  charter-party  the  vessel 
rendered  salvage  services  for  which  the  owners 
were  awarded  a  large  sum  in  an  action 
in  the  Admiralty  Division.  In  consequence  of 
performing  these  salvage  services  the  owners  of 
the  vessel  incurred  certain  expenses,  including 
repairs,  the  cost  of  reneuring  a  fractured  tail  end 
shaft,  of  ropes  and  gear  used  in  towage,  of  extra 
oil  and  coal,  a  port  bill,  and  the  loss  of  hire 
during  the  time  the  vessel  was  under  repair. 
In  an  action  by  the  charterers  against  the  ship- 
owners to  recover  under  clause  20  half  the 
sdhage  money  : 

Held,  that  the  salvage  which  under  clause  20  was 
to  be  for  the  "  equal  benefit  **  of  the  parties  was 
not  the  amount  awarded  in  the  Admiralty  Court 
but  the  net  pecuniary  result  of  the  salvage  ope- 
rations^ and  that,  in  arriving  at  the  sum  to  be 
divided  the  shipowners  were  entitled  to  deduct 
from  the  salvage  award  the  expenses  and  losses 
incurred  by  them  {including  the  loss  of  hire)  in 
ewming  the  sahaqe,  and  tnat  the  balance  was 
the  swn  to  be  equally  divided. 

Comhbboial  action  tried  before  Bigham,  J. 

The  action  was  brought  bj  the  plaintiffs  as 
charterers  against  the  owners  of  a  ship  to  recover 
tinder  the  charter-party  the  plaints'  share  of  a 
snm  of  money  awarded  to  the  defendants  for 
salvage  services  rendered  by  the  ship. 

The  agreed  statement  of  facts  was  as  follows : — 

1.  The  defendants  are  the  owners  of  the  steam- 
ship Pocklington.  The  plaintiffs  at  the  time 
material  to  the  questions  in  this  action  were  the 
charterers  of  the  steamship. 

2.  By  a  charter-party,  dated  the  9th  Aug.  1898 
and  made  between  the  plaintiffs  and  defendants, 
the  plaintiffs  chartered  the  Pocklington  for 
three  round  voyages  between  the  United  Eling- 
dom,  the  West  £idies,  and  (or)  Bermuda  at 
the  rate  of  525Z.  per  calendar  month.  The  follow- 
ing, amongst  others,  were  clauses  in  the  charter- 
party: 

(2)  That  the  owners  shall  provide  and  pay  for  all  the 
provisionB  and  wages  of  the  captain,  officers,  engineers, 
donkey  engineers,  firemen,  and  crew  .    .   .  and  maintain 

(o)  Baported  by  W.  W.  Obr,  Baq.,  Bwiitter-at-Law. 


her  in  a  thoroughly  efficient  state  in  hnll  and  machinery 
for  and  dnring  the  service. 

(6)  That  in  the  event  of  loss  of  time  from  defioienoy 
of  men  or  stores,  breakdown,  repairs,  or  stoppage  of 
machinery,  or  causes  appertaining  to  the  dntiee  of  the 
owners,  or  damage  preventing  the  working  or  sailing  of 
the  vessel  at  any  time  for  more  than  twenty-foor  honrs, 
the  hire  shall  cease  nntil  she  be  again  in  an  effioientstate 
to  resume  her  service,  and  if  in  consequence  of  such 
deficiency,  breakdown,  repairs,  stoppage,  or  other  causes 
the  vessel  puts  into  any  port  or  ports  other  than  those 
to  which  she  is  bound,  i>ort  charges,  pilotages,  Ac,  at 
those  ports  shall  be  borne  by  the  owners ;  but  should  the 
vessel  be  driven  into  i>ort  or  to  anchorage  by  stress  of 
weather,  such  detention  or  loss  of  time  shall  be  at  the 
charterers'  expense.  In  the  event  during  this  charter  of 
a  cessation  of  hire  under  this  clause  or  clause  7,  all  coal 
consumed  during  the  period  of  such  cessation  shall  be 
for  owners*  accoxmt. 

(13)  The  steamer  has  liberty  to  call  at  any  ports  in  any 
order,  to  sail  without  pilots,  and  to  tow  and  assist  vessels 
in  distress,  and  to  deviate  for  the  purpose  of  saving  life 
or  property. 

(14)  The  act  of  God,  perils  of  tiie  sea,  fire,  barratry  of 
the  master  and  crew,  enemies,  pirates,  assailing  thieves, 
arrest  and  restraint  of  princes,  rulers,  and  people,  col- 
lisions, strandings,  and  other  accidents  of  navigation 
mutually  excepted,  even  when  occasioned  by  the  negli- 
gence, default,  or  error  in  judgment  of  pflots,  masters, 
mariners,  or  other  servants  of  the  shipowners ;  but  this 
clause  is  not  to  be  construed  as  in  any  way  affecting  or 
cancelling  the  provision  for  cessation  of  hire  as  provided 
for  in  this  charter-party. 

(20)  All  derelicts  and  salvage  shall  be  for  owners  and 
charterers'  equal  benefit.  Penalty  for  non-performanoe 
of  this  contract,  estimated  amount  of  damages. 

3.  The  plaintiffs*  claim  is  to  a  moiety  of  some 
salvage  earned  by  the  Pocklington  during  the 
charter-party  and  to  a  return  of  nire. 

4.  On  the  3rd  Jan.  1899,  during  the  second 
voyage  under  the  charter-party,  the  Pocklington 
feu  in  with  the  disabled  steamer  Dart,  and 
rendered  salvage  services  to  her  by  towing  her 
into  Queenstown  Harbour. 

5.  On  the  9th  Jan.  1899  the  owners  of  the 
steamship  Pocklington  (the  defendants  in  this 
action)  and  others  commenced  an  action  in  the 
Admiralty  Division  of  the  High  Oourt  of  Justice 
to  recover  salvage  from  the  owners  of  the  steam- 
ship  Dart,  her  cargo  and  freight. 

0.  At  the  conclusion  of  her  voyage  in  Jan.  1899, 
the  Pocklington  was  docked  and  repairs  were 
being  executed  upon  her  from  the  11th  Jan.  until 
the  24th  Jan. 

7.  By  their  statement  of  claim  in  the  above 
action  the  owners  of  the  Pocklington  alleged  in 
paragraph  11  as  follows : 

The  Pocklington  towed  the  Dart  313  miles  and  stood 
by  at  request  for  a  very  long  time,  and  lost  four  days. 
Her  hull,  engines,  and  towing  gear  were  strained  and 
damaged  and  part  of  her  cargo  lost,  and  losses  and 
expenses  have  been  incurred. 

Particnl«r8  of  the  claim  of  such  losses  and  ex- 
penses wt^re  delivered  on  the  23rd  Jan.  1899  in  the 
said  action,  and  consisted  of  the  cost  of  (1)  re- 
pairing damage  done  to  vessel;  (2)  renewing 
fractured  tail  end  shaft;  (3)  ropes  and  gear  usea 
in  towage ;  (4)  extra  oil  and  coal ;  (5)  port  bill  at 
Queenstown ;  and  (6)  detention  during  repairs. 

8.  On  the  29th  Jan.  1899  the  action  for  salvage 
came  on  for  hearing  before  Phillimore,  J.,  who  by 
lii%  judgment  awarded  to  the  owners  of  the  steam- 
snip  Pocklington  the  sum  of  2750Z.,  as  well  as 
the  costs  of  such  action. 
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9.  The  defendants  contend  that  before  diyiding 
the  award  there  should  be  deducted  therefrom 
(1)  the  amount  of  the  repairs  attributable  to  the 
salvage  services;  (2)  the  cost  of  renewing  the 
fractured  tail  end  shaft ;  (3)  the  cost  of  ropes  and 
gear  used  in  towage ;  (4)  the  cost  of  extra  oil  and 
coal  consumed  ;  (5)  the  port  bill  at  Qaeenstown ; 
(6)  the  hire  for  the  period  during  which  the 
PoMington  was  under  repair ;  and  (7)  the 
balance  of  costs  incurred  in  the  salvage  action 
over  and  above  the  taxed  costs  recovered  from 
defendants,  and  that  the  balance  is  divisible 
between  the  present  plaintiffs  and  defendants. 

10.  The  plaintiffs  contend  that  the  amount  to 
be  divided  should  be  the  amount  of  the  award, 
namely,  2750Z.,  less  the  extra  costs  in  the  salvage 
action  as  above,  and  that  half  of  the  balance  is  due 
from  the  defendants.  The  plaintiffs  further 
contend  that,  if  the  defendants  are  entitled  to 
deduct  the  amounts  set  out  in  paragraph  9  hereof, 
the  plaintiffs  are  also  entitled  to  have  deducted 
from  the  award  and  paid  to  them  in  full  the  loss 
of  time  durinff  the  services,  and  the  cost  of  extra 
coal  consumed.  This  contention  the  defendants 
admit. 

11.  The  plaintiffs  further  contend  that  the  de- 
fendants are  not  entitled  to  deduct  the  hire  during 
the  time  the  Poeklington  was  under  repair,  inas- 
much as  the  same  does  not  represent  hire  earned 
under  the  terms  of  the  charter-party. 

The  opinion  of  the  court  is  desired  apon  the 
above  contentions. 

CarveVf  Q.G.  and  Bateson  for  the  plaintiffs. 

AspinaU,  Q.G.  and  A,  Lennard  for  the  defen- 

Cw,  adv,  vtUt 


dants. 


Nov,  6. — ^BiOHAM,  J.  read  the  following  judg- 
ment:— If  clause  20  of  the  charter-party  stood 
alone,  there  could,  I  take  it,  be  no  doubt  as  to  its 
meaning.  "Equal  benefit"  cannot  be  accorded 
to  shipowner  and  charterer  without  taking  into 
account  what  each  has  contributed  towards  se- 
curing the  benefit.  Salvage  in  tliis  clause  does 
not  mean  the  amount  recovered  in  the  suit  in  the 
Admiralty  Gourt.  It  means  the  net  pecuniary 
result  of  the  salvage  operations.  Therefore  it 
follows  that  from  the  sum  awarded  by  the  Admi- 
ralty Gourt  all  the  losses  mentioned  in  para- 
graph 9  of  the  case  muHt  be  deducted  by  the  ship- 
owner, and  the  balance  only  divided.  Such  a 
division  will  satisfy  the  requirements  of  clause  20. 
But  it  is  said  that  clause  20  must  be  read  by  the 
Hght  of  the  other  dausee  of  the  charter-party, 
and  particularly  of  clauses  2  and  6.  I  agree 
that  the  document  is  to  be  read  as  a  whole,  and 
that,  if  it  appears  that  some  clauses  are  intended 
to  qualify  tne  interpretation  of  others,  effect  must 
be  given  to  such  intention.  I  do  not,  however, 
think  that  anv  clause  in  the  charter-party  is 
intended  to  affect  or  alter  what  I  conceive  to  be 
the  dear  meaning  of  clause  20.  Glause  2  provides 
that  the  shipowner  is  to  maintain  the  vessel  in  a 
thoroughly  efficient  state  for  and  during  the 
service ;  and  clause  6  provides  that  if  any  damage 
prevents  the  working  of  the  vessel  for  more  than 
twenty-four  hours,  the  hire  shall  cease.  The  char- 
terers sav  that  the  interpretation  which  I  put  on 
clause  20  relieves  the  shipowners  of  the  burdens 
which  these  two  clauses  impose  upon  them,  and 
doee  it  at  the  charterers'  expense,  inasmuch  as  it 
bustbeeOectof  reducing  the  amount  of  salvage 


to  be  divided.  I  do  not,  however,  agree  with  this 
contention.  It  is  the  salvage  operations  which 
have  caused  the  damage  and  the  loss  of  hire,  and 
the  Admiralty  Gourt,  though  not  awarding  to  the 
ship  a  specific  sum  in  respect  thereof,  has  taken 
both  heads  of  loss  into  consideration  in  fixing  the 
amount  payable  by  the  salved  vessel.  In  other 
words,  if  there  had  been  no  loss  of  hire  and  no 
damage  to  the  vessel,  the  award  would  have  been 
proportionately  less,  and  the  charterers  would 
,have  got  what  they  get  now,  neither  more  nor 

1  AflA 

Judgment  for  the  defendanU, 

Solicitors  for  the  plaintiffs.  Field,  Boscae,  and 
Co.,  for  Batesons,  Warr,  and  Wimshurst,  Liver- 
pool. 

Solicitors  for  the  defendants,  Downing,  Bolam, 
and  Co.,  for  Bolam  and  Co.,  Sunderland. 


TtMsday,  Dec,  5, 1899. 
(Before  Bigham,  J.) 

Ltle  Shipping  Gompant  Limited  v.  Gobpo- 
bation OF  Gabdiff  and  Ghubchill  and 
Sim,  Third  paries,  (a) 

Charter-party  —  Construction  of  —  Demurrage  — 
Discharge  of  cargo  **with  all  despatch  as 
customary" — Contract  by  charterers  with  raiU 
way  company  for  stipply  of  trucks  for  discharge 
— Insuil&ient  supply  of  trucks  by  company — 
Liability  of  charterers. 

A  charter-party  provided  that  **  the  ship  is  to  be 
discharged  with  aU  despatch  as  customary." 

The  custom  and  practice  of  the  port  of  discharge 
wets  to  discharge  the  cargo  into  railway  trucks, 
and  to  procure  such  ti'ucks  from  one  railway 
company. 

For  the  discharge  of  the  cargo  the  consignees,  in 
accordance  with  the  custom,  had  contracted  with 
a  railway  company  for  the  supply  of  trucks  to 
receive  tie  cargo. 

A  delay  in  the  discharge  of  the  ship  was  caused  by 
the  railway  company  not  providing  a  sufficient 
supply  of  railway  trucks  cUongside  to  receive  the 
cargo ;  but  the  consignees  had  not  been  guilty  of 
any  personal  neglect,  and  had  done  their  best  to 
get  the  customary  appliances  for  the  discharge 
of  the  ship,  and  had  used  such  appliances,  when 
obtained,  with  proper  despatch. 

In  an  action  by  the  shipowners  against  the  con* 
signeesfor  demurrage  or  damages  for  the  deten- 
tion of  the  vessel : 

Held,  that  the  consignees,  having  done  their  best 
to  get  the  customary  appliances  for  the  discharge 
of  the  ship,  and  having  used  the  sam,e  vrith  proper 
despatch,  had  discharged  the  ship  **wtth  aU 
despatch  as  customary,"  and  were  therefore  not 
liable  for  the  delay  of  the  vessel  caused  by  the 
insufficient  supply  of  trucks. 

CoMMBBCiAL  ACTION  tried  before  Bigham,  J. 

The  action  was  brought  by  the  plaintiffs,  as 
owners  of  the  ship  Cape  TTra*^,  against  the  defen- 
dants as  indorsees  (to  whom  the  property  in  the 
goods  passed)  of  a  bill  of  lading  for  the  cargo  of 
the  ship,  dated  the  6th  June  1899,  and  the  plain- 
tiffs  claimed  to  recover  demurrage  or  damages 
for  detention  of  the  ship  at  Gardiff,  her  port  of 
discharge. 

(•)  Beported  by  W.  W.  Orr,  B«l.,  BwrlBt«r-*t-L»w. 
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The  bill  of  lading  incorporated  the  terms  and 
conditions  of  a  charter-party,  dated  the  14th  Dec. 
1898,  which  provided  {inter  alia)  that  "  the  ship  is 
to  be  discharged  with  all  despatch  as  customary, 
weather  permitting.'* 

The  defendants  (the  Corporation  of  Cardiff) 
had  bought  a  Quantity  of  jarrah  wood  from 
Messrs.  Churchill  and  Sim  (brought  in  by  the 
defendants  as  third  parties),  of  which  the  cargo 
now  in  question  was  a  part,  and  by  the  contract 
of  sale  tne  vendors  contracted  to  indemnify  the 
defendants  against  all  claims  and  demands  in 
respect  of  demurrage ;  and  the  defendants  claimed 
under  this  indemnity  to  be  indemnified  by  the 
third  parties  against  any  sums  which  the  plamtiffs 
might  recover  in  the  action. 

The  ship  was  loaded  with  a  cargo  of  the  jarrah 
wood  at  Freemantle,  and  sailed  for  Cardiff,  her 
port  of  discharge. 

She  arrived  and  was  berthed  at  Cardiff  on  the 
2nd  Oct.,  and  the  discharge  began  on  the  following 
day.  the  3rd  Oct. 

The  discharge  was  not  completed  until  the  23rd 
Nov.,  and  occupied  forty  -  five  working  days. 
The  plaintiffs  alleged  that  if  the  defendants  had 
taken  delivery  **  with  all  despatch,"  as  provided 
by  the  charter-party,  the  Cape  Wrath  would  have 
completed  the  discharge  on  the  27th  Oct.,  and  they 
claimed  damages  for  each  day's  detention  of  the 
ship  since  the  27th  Oct.  at  the  charter-party  rate 
of  242.  198.  6d.  per  day. 

For  the  discharge  of  the  cargo  at  Cardiff  the 
defendants  had  contracted  with  the  Great  Western 
Railway  Company  for  the  supply  of  trucks  to 
receive  the  cargo,  and  the  usual  practice  of  the 
port  of  Cardiff  was  to  discharge  the  cargo  into 
railwav  wagons,  and  to  procure  such  wagons  from 
one  railway  company. 

The  delay  in  the  discharge  was  caused  by 
there  being  an  insufficient  supply  of  railway 
trucks  alongside  the  vessel  to  receive  the  cargo, 
and  this  insufficiency  of  trucks  was  owing  to  a 
pressure  of  work  on  the  railway  at  the  time. 

The  learned  judg^  found  as  a  fact  that  the 
defendants  were  not  personally  guilty  of  any 
neglect  in  taking  the  discharge,  and  that  they 
had  done  their  best  to  get  the  appliances  which 
were  at  the  time  available  at  the  port,  and  which 
were  customarily  used  for  the  purpose  of  dis- 
charging vessels,  and  that  when  they  had  obtained 
these  appliances,  they  had  used  them  with  proper 
despatch. 

The  question  now  was  whether  the  defendants, 
who  had  contracted  with  the  railway  company 
for  the  supply  of  the  railway  trucks,  were  uable 
to  the  plaintiffs  for  the  delay  caused  under  the 
above  circumstances  by  the  insufficient  supply  of 
tracks  by  the  railway  company. 

Joseph  Walton,  Q.C.  and  Leek  for  the  plain- 
tiffs.— The  defendants  are  liable  for  the  detention 
of  the  vessel  at  Cardiff  beyond  the  time  when 
the  cargo  might  have  been  discharged  if  all 
despatch  had  been  used  according  to  the  terms 
of  the  charter-party.  The  defendants  were 
bound  to  discharge  the  cargo  with  all  despatch, 
and  if  they  had  done  so  the  cart^o  would  have 
been  discharged  in  a  much  shorter  time.  The 
fact  that  there  was  an  insufficient  supply  of  rail- 
way trucks  alongside  to  receive  the  car^o  does 
not  relieve  the  defendants  from  their  obhgation, 
and  the  fact  that  they  could  not  get  a  larger 


number  of  wagons  at  that  particular  time  does 
not  relieve  them  from  liability.  That  was  a  mis- 
fortune for  which  the  loss  ought  to  fall  on  them, 
and  not  on  the  plaintiffs.  It  is  not  sufficient  for 
the  defendants  to  have  done  their  best  to  get  a 
sufficient  supply  of  wagons ;  they  ought  to  have 

Provided  a  sufficient  supply,  and  for  not  having 
one  so  they  are  liable : 

Wright  v.  New  Zealand  Shipping  Company,  40 
L.  T.  Bep.  413;  4  Asp.  Mar.  Law  Gas.  118; 
4  Ex.  Div.  165 ; 

Kruuse  v.  Drynan  and  Co ,  18  So.  Sess.  Caa.  4th 
series,  1110. 

R,  Isaacs,  Q.C.  and  Bailhache  for  the   defen- 
dants.— The    case    of    Wright    v.    New    Zealand 
Shipping  Company  (ubi  sup.)  is  distinguishable, 
as  in  that  case  the  words  *'  as  customary  "  were 
not  in  the  charter-party.    Here  the  cargo  was  to 
be  discharged  with  all  despatch  **  as  customary," 
that  is,  as  customary  at  the  port  of  discharge. 
At  the  port  of  discharge  the  custom  was  for  the 
oar^o  to  be  discharged  into  railway  trucks  brought 
alongside  the  ship,  and  it  was  the  custom   and 
practice  for  the  charterers  to  contract  with  one 
railway  company  for  the  supply  of  these  trucks. 
The  defendants  in  this  case  contracted  with  the 
railway  company  for  the  supply  of  the  railway 
trucks  for  the  discharge,  and  in  doing  so  they 
were  following  the  custom  of  the  port.    Owing  to 
pressure  of  work  on  the  railway  sufficient  trucks 
were  not  supplied ;  but  for  that  insufficient  supply 
the  defendants  are  not  responsible.    They  were 
not  guilty  of   any  personal    negligence  in  the 
matter ;  they  have  taken  all  precautions  to  obtain 
the  appliances  that  are  customarily  used  at  this 
port  lor  the  discharge  of  vessels,  and  when  they 
obtained  these  appliances  they  used  them  with  aU 
the    despatch   possible.      They   have   therefore 
effected  the  discharge  of  the  cargo  "  with  all 
despatch  as  customary"  within  the  meaning  of 
the  charter-party,  and,  that  being  so,  the  cases 
clearly    show  that  they  are  not  liable  for  the 
detention : 

Postlethwaite  v.  Freeland,  40  L.  T.  Bep.  601 ;  4  Asp. 

Mar.  Law  Caa.  302, 129  ;  4  Ex.  Div.  155,  affirmed 

in  H.  L.  42  L.  T.  Bep.  845 ;  5  App.  Cas.  599  ; 
Wyllie  V.  Harrison  and  Co.,  13  So.  Sess.  Cas.  4th 

series,  92 ; 
Castlegate  Steamship  Company  Limited  v.  Dempsey 

and  Co.,  66  L.  T.  Bep.  742 ;  7  Asp.  ICar.  Law  Cas. 

186;  (1892)  1  Q.  B.  854  ; 
Good  and  Co.  v.  Isaacs,  67  L.  T.  Bep.  450 ;  7  Asp. 

Mar.  Law  Cas.  212 ;  (1892)  2  Q.  B.  555. 

Carver,  Q.C,  Scrutton,  and  Machinnon  for 
third  parties. 

BiGHAM,  J. — This  action  is  brought  by  the 
shipowners  against  the  defendants,  who  are  the 
indorsees  of  a  bill  of  lading  for  the  cargo  of  the 
ship,  in  which  bill  of  lading  are  incorporated 
the  terms  of  the  charter-party,  so  that  the  defen- 
dants are  liable  to  the  plaintiffs  for  the  per- 
formance of  the  conditions  of  the  charter-ps^y. 
The  action  is  brought  to  recover  demurrage  or 
damages  for  detention  at  the  port  of  discharge, 
and  the  terms  of  the  charter-party  are  that  the 
cargo  is  to  be  dischai^ed  with  all  despatch  as 
customary.  That  is  all  that  need  be  said  about 
the  contract.  The  defendants  are  charged  with  a 
breach  of  the  contract  by  which  they  were  bound 
to  discharge  the  vessel  with  all  despatch,  as 
customaiy.     [His  Lordship  stated  the  facts,  aocl 
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Srooeeded:]  Ifc  is  alleged  that  the  nnmber  of 
ays  taken  to  discharge  the  carso  was  in  excess 
of  the  time  permitted  by  the  charter-party,  and 
tiiat  is  the  question  in  the  case.  I  am  satisfied 
that  the  derandants  were  not  personally  guilty  of 
any  neglect  at  all  in  taking  discharge  of  the 
oan^  They  did  their  best  to  get  the  appliances , 
which  were  available  at  the  port  at  the  time,  and 
which  were  customarily  naed  for  the  purpose  of 
diachaiging  vessels,  and  having  done  their  best  to 
set  those  appliances,  in  my  opinion  they  made 
the  best  possible  use  of  them,  and  therefore  no 
blame  of  any  kind  can  be  imputed  to  them.  I  have 
carefully  considered  the  evidence,  and  particn- 
lurlv  the  letters  and  documents  which  have  been 
read,  and  I  see  plainly  that  when  that  vessel  arrived 
at  Cardiff  there  was  a  great  stress  of  work, 
and  difficulties  had  to  be  c  )ntended  with  in  taking 
discharge  of  this  cargo,  which  was  of  an  excep- 
tional character.  But  I  repeat  that  the  defen- 
dants,  in  my  opinion,  did  their  besb  to  deal  with 
those  difficulties,  and  took  delivery  of  this  cargo 
as  Quickly  as  it  was  practicallv  possible  for  them 
to  do.  It  is,  however,  said  on  behalf  of  the  plain- 
tijfo  that  the  ship  should  have  been  discharged 
in  a  much  shorter  time  if  the  defendants  had 
furnished  the  vessel  with  a  larger  number  of 
wagons,  and  the  fact  that  they  were  not  able  to 
get  a  lai^r  number  of  wagons  is  a  misfortune 
of  which  the  defendants  and  not  the  plaintiffs 
must  bear  the  loss. 

In  order  to  see  if  that  is  so,  it  is  necess-iry 
to  consider  the  meaning  of  the  contract :  "  To  be 
^soharged   with   all   despatch  as  customair"; 
and   to   assist   me   in   ascertaining  what  these 
very  few  words  mean,  a  number  of  authorities 
have  been  referred  to.     The  first  in  order  of 
date  is  Wright  v.  New  Zealand  Shipping  Com- 
pany {vbi  sup,).    In  that  case    the  contract  in 
the  chiarter-partv  was  that  the  charterers  should 
defiver  into    lighters,    and   there    was    nothing 
at  all  about  the  custom  of  the  port,  but  the 
simple    contract  was   that  the  charterers  were 
to  deliver  into  lighters.     The  discharge  of  the 
ship  was  delayed  by  reason  of  insufficiency  of 
lighters,  and  the  charterers,  in  the  action  against 
them  for  damages  for  that  delay  or  for  demur- 
rage, alleged  that  they  had  done  their  beet  to  get 
the  only  lighters  which  Were  available  at  the  port, 
and  if  they  had  not  succeeded  in  getting  more 
than  were  sufficient  for  the  necessities  of  the  case, 
they  were  not  to  be  blamed  for  it.    As  I  under- 
stand the  decision  in  that  case,  it  was  this:  It 
was  in  accordance  with  the  ordinary  common  law 
role  that  if  a  person  will  undertake  to  do  a  thing 
in  a  particular  way,  he  must  do  it  or  answer  for 
the  consequences.    That  seems  to  be  the  effect  of 
that  case ;  but  when  the  case  is  explained  in  later 
decisions  it  seems  to  me  that  the  real  effect  of  it  is 
this :  That  all  that  the  charterer  is  reauired  to  do  is 
to  do  his  best,  and  that  in  that  case  ne  did  not  do 
his  besty  and  therefore  he  was  held  responsible.  I 
do  not  think  tiiat  is  the  meaning  of  the  judgment 
of   the   learned    judges    in   that    case.      Lord 
Herachell  in  the  case  of  Hick  v.  Ba/gmond  and 
Beid  (68  L.  T.  Rep.  175 ;  1  Asp.  Mar.  Law  Cas. 
233 ;  (1893)  A  0.  22),  in  di>aling  with  that  case, 
says  this:    "The  learned  judge  who  tried  the 
case,  in  summing  up,  told  the  jury  that  they 
were  to  take  into  consideration  the  circumstance 
that  ihe  port  was  full  of  vessels ;    but  he  did 
not   directly  tell   them    not  to   consider   the 
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deficiency  of  lighters  caused  by  the  laree  number 
of  ships,  so  mr  as  that   state  of   things,  had 
been  produced  by  the  defendants  themselves ;  nor 
did  he  tell  them  that  the  defendants  were  bound 
to  provide  the  means  of  unloading  within  a  reason- 
able time ;  nor  that  they  were  lx>und  to  allot  the 
lighters  proportionately  among  the  vessels  or  to 
use  the  lighters  for  them  in  the  order  in  which 
they  arrived.    The  jury  found  in  favour  of  the 
defendants,  and  the  appeal  was  against  the  judg- 
ment of  the  (Queen's  ^nch  Division  making  abso- 
lute a  rule  for  a  new  trial.    It  will   thus   be 
seen  that  the  circumstances  which  prevented  the 
vessel   being    discharged    within    the    ordinary 
time  were  not  beyond  the  control  of  the  defen- 
dants.   It  was  not  shown  that  they  could  not  by 
reasonable   precautions  or  exertions  have  pro- 
cured the  necessary  lighters  elsewhere  or  earlier, 
and  so  have  avoided  the  delay  which  took  place  "  ; 
and  then  he  says :  "  Under  these  circumstances  I 
think  the  decision  was  perfectly  right,  and   a 
new  trial  properlygrantea."    I  do  not  think  that 
the  judgment  in  iVright  v.  New  Zealand  Shipping 
Company  (ubi  sup.)  proceeded  upon  those  grounds 
at  all,   biit   Lord  Herschell  evidently  thought, 
when  he  was  delivering  his  judgment  in  Hick  v. 
Baym^md  and  Beid  (ubi  swp,),  that  that  judg- 
ment in  Wright  v.  New  Zealand  Shipping  Com- 
pany (ubi  sup.)  can  only  be  justified  on  those 
grounds.    His  view,  in  my  opinion,  was  that  there 
were  circumstances  in  that  case  to  show,  and 
which  did  show,  that    the  defendants  had  not 
taken  proper  care  to  obtain  the  appliances  which 
were  required  for  discharang  the  ship,  and  did 
not,  when  they  had  obtained  those  appliances,  take 
proper  care  to  use  them  in  a  business-like  way, 
and  upon  those  grounds   he   thought  that  the 
decision  of  the  Court  of  Appeal  d^ecting  a  new 
trial  was  a  right  decision.    The  next  case  in  order 
of  date  is  Poetlethwaite  v.  Freeland  (ubi  sup.), 
which  is  a  different  case  in  this  sense,  that  the 
wording  of   the    charter-party    introduces    the 
expression  "  as  customary."    In  Postlethwaite  v. 
Freeland  (uJn  sup.)    itself   and  in  other  cases, 
judges  have  entertained  a  doubt  as  to  whether 
the  introduction  of  those  words  in  a  charter-party 
reaJly  makes  any  difference.      For  my  part,  I 
should  have  thought  that  the  introduction  of  the 
words  did  make  a  difference,  and  did  make  all 
the   difference;  but  I  cannot  hdp   seeing  that 
Lord  Herschell  and  many  other  judges  have  read 
the  case  of  Wright  v.  New  Zealand  Shipping  Com- 
pany (ubi  sup.),  as  being  a  case  in  which  there 
would  not  have  been  any  difference  at  all  even  if 
the  words  "  as  customary  '*  had  been  introduced. 
That  is  to  say,  that  in  those  charter-parties  where 
the  undertaking  is  to  deliver  with  due  despatch 
the  introduction  of  the  words  "  as  customary    adds 
nothing  to  or  takes  nothing  from  the  obligation  of 
the  ch^Hyerer.    For  my  own  part  I  think  that  the 
introduction  of   those  words  is  of  importance. 
What  does  "as  customary"  meanP    I  think  it 
means  that  attention  must  be  eiven  to  the  rules 
of  the  port  which  affect  the  discharge  of  vessels — 
rules  which  affect  the  place  where  the  vessel  is  to 
go,  and  rules  which  affect  the  times  during  which 
a  vessel  may  work.    I  thii^  the  words,  moreover, 
mean  that  the  practice  as  to  the  kind  of  appliances 
to  be  used  in  the  discharge  must  be  tiucen  into 
account,  and  that  the  practice  as  to  the  source 
from  which  those  appliances  are  to  be  obtained, 
must  be  taken  into  account. 
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Applying  those  considerations  to  this  case, 
I  observe  that  the  rale  of  the  port  of  Cardiff 
in  this  particular  case  was  tnat  the  goods 
should  be  delivered  into  wagons,  and  in  no  other 
way.  The  pi'actice  was  to  deliver  into  wagons, 
and  the  course  of  business  was  for  the  con- 
signees  to  obtain  those  wagons  from  specific 
railway  companies.  That  was,  I  find  in  this 
case,  the  custom  of  the  port.  So,  in  Postle- 
thwaite  v.  Freeland  (ubi  sup.),  the  custom  was  to 
discharge  into  lighters — lighters  belooging  to  one 
company.  The  custom  was  for  those  lignters  to 
be  warped  across  the  bar  by  means  of  one  rope. 
Those  were  the  appliances,  and  the  words  in 
Postlethwaite  v.  Freeland  {ubi  aup.)  being  in  effect 
the  same  as  the  words  in  the  present  case,  the 
House  of  Lords  wpre  of  opinion  that  the  charterers 
had  pei*formed  their  duty — their  part  of  their 
contract  under  the  charter-party — when  they  had 
taken  diligent  and  proper  steps  to  obtain  the 
services  of  the  appliances  which  were  customarily 
used,  and  had  utilised  those  appliances,  when 
obtained,  with  proper  and  business-like  despatch. 
I  can  see  no  difference  in  principle  between  PoatU' 
thwaite  v.  Freeland  (ubi  sup )  and  this  case.  There 
is  also  a  Scotch  case,  Wyliie  v.  Harrison  and  Co. 
(ubi  sup.\  which  was  decided  in  1885.  That  case 
appears  to  be  nearly  on  all  fours  with  the  case 
now  before  me.  In  that  case  the  careo — a  cargo 
of  iron — was  to  be  discharged  as  fast  as  the 
steamer  could  deliver  after  being  berthed  as 
customary.  The  custom  of  the  port  there  was  to 
deliver  by  steam  cranes  into  wagons  brought 
alongside,  and  a  further  custom  was  that  no  pig- 
iron  should  be  put  upon  the  quay.  Only  two 
railway  companies  were  in  the  nabit  of  supply- 
ing the  wag«(ons  upon  the  lines  which  had 
access  to  the  quay.  One  of  these  companies 
failed  to  supply  sufficient  trucks  or  wagons,  and 
thereby  delay  was  caused.  It  was  held  by  the 
court  that  for  such  delay  the  charterers  were  not 
liable,  and  I  read  some  passages  in  that  judgment 
to  show  the  grounds  on  which  it  proceeded.  The 
Lord  Justice-Clerk  (Lord  Mioncreiff)  said: 
"  Under  this  charter-party  the  cargo  was  to  be 
delivered  as  customary — that  is,  subject  to  the 
custom  of  the  port.  Now,  from  the  nature  of 
the  cargo  and  the  place  of  delivery  the  goods 
could  not  be  delivered  except  into  trucks.  Under 
the  general  rules  regulating  maritime  carriage 
the  charterer  is  responsible  for  the  goods  to  be 
conveyed  until  loading  is  complete.  After  loading 
is  complete,  and  until  the  vessel  arrives  at  its 
destination,  the  owners  are  responsible.  When 
the  vessel  has  arrived  the  duty  of  taking  delivery 
is  on  the  charterer,  but  when  delivery  is  to  be 
taken  at  the  port  subject  to  regulations  not  in  the 
power  either  of  charterer  or  owners  there  may  occur 
difficulties,  and  there  may  be  entailed  delay  for 
which  neither  party  is  responsible  to  the  other. 
They  both  contracted  subject  to  the  regulations 
of  the  port  of  discharge."  In  my  opinion  every 
word  of  that  applies  to  the  particular  circum- 
stances of  this  case.  He  then  goes  on  to  say: 
'*  Now,  one  of  the  rules  of  the  port  of  discharge 
selected,  Glasgow  General  Terminus,  was  that  no 
cargo  should  be  laid  down  on  the  quay,  but  that 
all  cargo  should  be  delivered  into  trucks.  That 
being  so,  and  there  being  no  trucks  available,  or  not 
sufficient  trucks  available,  I  think  a  delav  occurred 
for  which  neither  party  was  responsible  to  the 
other."      It  is  to  be  observed  that   the    Lord 


Justice- Clerk  there  relies  upon  the  words  in  the 
charter-party  "  as  customary.**       When  I  look  at 
Lord  Young's  judgment,  I  cannot  help  seeing 
that  his  decision  would  have  been  the  same  if  the 
words  **  as  customary  **  had  not  been  there,  for 
he  says  the  charter-party  happens  to  add  "as 
customary,**  but  the  addition  is  a  superfluity,  for 
unless  the  contrary  is  expresssed  "  as  customary  " 
is  implied.     That  is  to  say,  he  takes  the  view 
which  apparently   many  of  the  English  judges 
have   taJcen,  that  these   words  "as  customary" 
are  to  be  implied,  and  ought  to  have  been  implied, 
in  the  case  of  Wright  v.  New  Zealand  Shipping 
Company  (ubi  aup.).    He  says  further :  **  Delivery 
into  trucks  furnished  by  the  railway  companies 
and  brought  to  the  ship  side  was  by  the  custom 
of  the  place  the  recognised  method  of  delivery. 
The  tracks,  we  must  take  it,  were  only  those  of 
two  railway  companies,  and  all  that  the  charterers 
could  do  was,  as  the  sheriff  says,  to  give  notioe 
that  trucks  were  wanted,  and  then,  if  necessary, 
hurry  and  stir  up  the  railway  companies  to  pro- 
vide them.    This  the  sheriff  and  1  think  they 
did — that  is,  they  have  committed  no  breach  of 
their  duty  to  take  delivery  as  fast  as  it  could  be 
taken  at  that  place.**     Having  regard  to  these 
authorities,    it    seems   to    me  that    the    whole 
obligation  in  this  case  upon  the  charterer  is  to 
do  his   best  to  procure  the  appliances  that  are 
customarily  used  at  this  port  for  the  purpose  of 
discharging  such  vessels.      The  appliances  cus- 
tomarily used,  in  my  opinion,  were  the  wagons 
of  certain  specified  railway  companies,   and   no 
others.    I  find  as  a  fact  tnat  they  did  use  theii 
best   exertions   to    get  the    services    of    those 
appliances ;  but  their  contractual  oblic^tion  goes 
further,   however,  than  the  mere    obligation  to 
obtain  the   appliances.     It  goes  this  far,   that 
having  obtainea  them,  they  must  use  them  with 
proper  despatch,  and  I  find  as  a  fact  in  this  case 
that  they  did  use  them  with  proper  despatch ; 
and  I  think,  under  these  circumstances  on  this 
part   of   the  case,   my  judgment  must  be  for 
the  defendants.    I    ought   to    add    that  in   my 
opinion   the  view  I  take   of  this  case  is  amply 
supported  by  the  observation  of  Lord  Selbome 
in  the  case  of    Poatlethwaite  v.  Freeland,  to  be 
found  at  4^  L.  T.  Rep.  848;  4  Asp.  Mar.  Law 
Cas.  304  ;   and    5   App.    Cas.    610,  which    was 
referred  to  during  the  course  of  the  arguments. 

Judgment  for  the  defendant*. 

Solicitors  for  the  plaintiffs,  Lowleaa  and  Co. 
Solicitors  for  the  defendajits,  BiddeU,  Vaizey, 
and  Smith,  for  /.  L.  Wheatley,  Cardiff. 
Solicitors  for  third  parties.  Bum  and  Berridge, 


Dec.  1  and  11, 1899. 

(Before  Bigham,  J.) 

Bbitish   Mabinb  Mutual  Insubancb  Asso- 

CIATION  LiMITBD  V.  JbNKINS  AND  OTHBB8.  (a) 

Marine  inswrance — Mutual  insurance  aaaocioHon 
— Insurance  of  ahip  by  agent  of  shipowner — 
Agent  as  memier  liable  to  contributions — Failure 
of  agent  to  pay — Liability  of  shipowner,  not 
being  member,  to  pay  contributions  and 
premiums. 

The  defendants,  who  were  the  owners  of  a  certain 
(a)  Reported  by  W.  W.  Oer.  Eeq.,  BerrlHar-M-lAW. 
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ship,  authorised  their  ctgerU  to  insure,  a/nd  the 
agent  did  insure  the  ship  by  an  ordinary  Lloyd* s 
policy  in  the  plaintiff  association,  the  object  of 
which  association  was  the  mutual  insurance  "  of 
shij^s  which  the  members  might  be  authorised 
to  insure  in  their  own  names,  and  a  **  member  *' 
was  defined  to  be  "  any  person  who,  on  behalf  of 
himself  or  any  other  person,  insures  any  ship  in 
the  assoeiationJ**  By  so  entering  the  ship  the 
agent  became  a  "  msmber,**  and  was  personally 
responsible  to  the  association  for  the  payment  of 
the  contributions  and  premiums  due  in  respect 
of  the  insurance.  In  practice  these  contributions 
were  collected  from,  the  members,  that  is,  from 
those  who  entered  ships  in  the  club,  and  the 
mefnbers  then  got  the  money  from  their  prin- 
cipals, and  a  committee  were  empowered  to  assess 
members  rcUeably  to  provide  a  fund  to  meet 
losses.  The  policy,  the  memorandum  and 
articles  of  association  and  the  rules,  which 
together  formed  the  contract  of  insurance,  con- 
tained no  express  provision  either  that  the  defen- 
dants shoula  be  liable  for  the  contributions  and 
prevfiiums,  or  that  they  should  be  relieved  from 
such  liability.  The  defendants^  agent  became 
insolvent,  and  unable  to  pay  the  contributions 
and  premiums,  and  the  association  brought  an 
action  to  recover  the  same  from  the  defendants 
as  ovmers  of  the  ship. 
Held,  that  as  the  defendants  alone  had  an  insurable 
interest  Os  owners  of  the  ship,  and  as  it  was  for 
their  benefit  the  insurance  was  effected,  they,  as 
well  as  their  agent  were  liable  to  pay  the  contri- 
butions and  premiums  unless  they  could  show 
that  their  contract  in  unmistakable  terms  relieved 
them  from  sueh  liability,  which  the  contract  in 
this  case  did  not  do. 

Action  tried  before  Bigham,  J.  in  the  Commeroial 
Oonrt. 

The  plaintiffR,  the  British  Marine  Mutual  Insur. 
anoe  Association,  sued  the  defendants,  who  were 
the  owners  of  the  ship  Vigil,  to  recover  from 
them,  as  such  owners,  the  amount  of  the  contri- 
butions or  premiums  payable  in  respect  of  an 
nsurance  of  their  ship  in  the  plaintiffs*  club. 

The  defence  set  up  by  the  defendants  was  that 
by  the  agreement  sued  on  the  plaintiffs  had  con- 
tracted to  look  only  to  the  defendants'  agent,  one 
William  Grove,  for  payment,  and  not  to  the  defen- 
dants themselves. 

The  plaintiffs  were  a  marine  mutual  insurance 
associatiou,  and  clause  4  of  the  memorandum  of 
association  declared  that  one  of  the  objects  of  the 
association  was  the  mutual  insurance  "of  ships 
which  the  members  may  be  authorised  to  insure 
in  their  own  names  " ;  and  clause  4  of  the  articles 
of  association  defined  a  member  to  be  "  any  person 
who,  on  behalf  of  himself  or  any  other  person, 
insures  any  ship  in  the  associatiou. 

The  defendants  wished  to  insure  their  ship,  the 
Vigil,  in  the  plaintiffs'  club,  and  the^  authorised 
one  William  Grove,  who  was  managmg  the  ship 
on  their  behalf,  to  enter  the  ship  ia  the  club. 

GroTe  accordingly  entered  the  ship  in  the  plain- 
tiffs' club,  and  by  so  doing  he  made  himself  a 
member  of  the  cmb  within  the  meaning  of  the 
memorandum  and  articles  of  the  club  as  being  a 
person  who  was  authorised  to  insure  the  ship  in 
his  own  name. 

Grove,  by  reason  of  his  becoming  a  member  of 
the  club,  became  personally  liable  to  pay  the  con- 


tributions or  premiums,  which,  under  the  articles 
of  association  and  the  rules,  might  be  levied  by  the 
club  in  respect  of  the  insurance. 

Grove  became  insolvent,  and  was  unable  to  pay 
the  contributions,  and  the  plaintiffs'  association 
thereiipon  brought  the  present  action  against  the 
defendants  as  owners  of  the  ship  to  recover  the 
contributions  or  premiums  due  in  respect  of  the 
insurance. 

The  question  now  was  whether  the  plaintiffs 
were,  under  the  circumstances  of  the  case,  entitled 
to  look  for  payment  to  the  defendants,  as  being 
the  persons  for  whose  benefit  the  insurance  was 
effected. 

The  facts  are  fully  stated  in  the  judgment,  and 
the  clauses  in  the  policy  of  insurance,  the  memo- 
randum and  articles  of  association  of  the  club, 
and  the  rules  annexed  to  the  policy,  are,  so  far  as 
is  now  material,  set  out  in  the  judgment. 

Joseph  Walton,  Q.O.  (James  Fox  with  him)  for 
the  plaintiffs. — Although  Grove  was  no  doubt 
liable  for  these  contributions  and  premiums,  that 
does  not  exclude  the  defendants'  liability,  and  the 
defendants  were  also  liable.  They  were  the 
persons  to  whom  the  ship  belonged  and  who 
therefore  had  the  insurable  interest.  They  alone 
could  insure  the  ship,  and  it  wsa  their  interest 
which  was  insured.  They,  as  the  assured,  and 
the  plaintiffs,  as  the  insurers,  were  the  parties  to 
the  contract  of  insurance,  and  Grove  merely  acted 
as  the  agent  of  the  defendants  in  effecting  the 
insorance ;  and  although  by  doing  so  he,  by  the 
rules  of  the  association,  msbde  himself  a  member 
of  it  and  became  responsible  as  such  for  these 
contributions,  still  the  fact  of  his  liability  did  not 
prevent  the  defendants  also  being  liable.  The 
effect  really  was  that  the  plaintiffs  had  the 
security  of  two  parties  for  these  contributions, 
namely.  Grove  and  the  defendants.  If  there  were 
any  losses  incurred  for  which  under  the  policy  the 
plaintiffs  would  have  been  liable,  the  plaintiffs 
would  have  been  bound  to  pay  those  losses  to  the 
defendants,  and  the  defendants,  as  owners  of  the 
ship,  could  have  sued  to  recover  them.  The 
consideration  for  the  payment  of  these  losses  to 
the  defendants  was  the  liability  of  the  defendants 
to  pay  the  contributions  and  premiums,  and  if 
the  defendants  were  not  liable  to  make  these 
payments  to  the  plaintiffs,  then  there  would  have 
been  no  consideration  from  the  defendants  for  the 
plaintiffs  undertaking  the  risk.  The  case  of 
United  Kingdom  Mutual  Steamship  Assurance 
Association  Limited  v.  Nevill  or  XJ^evUVs  case 
(19  Q.  B.  Div.  110 ;  6  Asp.  Mar.  Law  Cas.  226n.) 
will  be  relied  on  by  the  defendants.  That  case  is 
distinguishable,  as  there  the  policy  bj^  its  special 
wording  was  held  to  exclude  the  Uabilitv  of  the 
shipowners,  whereas  in  the  present  case  the  policy 
is  an  ordinary  Lloyd's  policy  and  cannot  be  con- 
strued to  exclude  the  defendants'  liability.  In 
the  cases  of  Great  Britain  100  A  1  Steamship 
Insurance  Associaiion  v.  WyUie  {Wyliie's  case) 
(60  L.  T.  Rep.  916 ;  6  Asp.  Mar.  Law  Gas.  398 ; 
22  Q.  B.  Div.  710)  and  Ocean  Iron  Steamship 
Insurance  Association  Limited  y.  Leslie  (Leslie*s 
case)  (57  L.  T.  Rep.  722 ;  6  Asp.  Mar.  Law  Cas. 
226;  22  Q.  B.  Div.  722n.),  where  the  documents 
were  similar  to  those  in  the  present  case,  the 
defendants,  the  shipowners,  were  held  to  be 
liable  to  the  contributions.  In  Montgomerie  v. 
United  Kingdom  Mutual    Steamship  Assurance 
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Association  Limited  (64  L.  T.  Rep.  323 ;  T  Asp. 
Mar.  Law  Gas.  19 ;  (1891)  1  Q.  B.  370),  the  form 
of  contract  was  the  same  as  in  NevUVs  case  (vbi 
8v/p.),  and  it  was  held  that  the  action  was  not 
maintainable,  as  the  terms  of  the  policy  expressly 
excluded  liability  on  the  part  of  the  defendants 
to  any  person  other  than  the  person  described  as 
'*  a  member."  There  is  therefore  nothing  either 
in  that  case  or  in  NevilVs  case  (vhi  ev/p,),  to 
prevent  the  plaintiffs  from  recovering  these  con- 
tributions from  the  defendants. 

F.  Laing,  Q.G.  {BaUoch  with  him)  for  some  of 
the  defendants. — Grove  was  the  person  who  was 
liable  to  the  plaintiffs.  He  was  the  "  member  "  of 
the  plaintifFr  association,  and  to  him,  and  to  him 
alone,  the  plaintiffs  were  to  look  for  the  payment 
of  these  contributions.  The  defendants  found 
Grove,  who  was  willing  to  enter  into  this  contract, 
and  who  in  effect  promised  and  undertook  to  pay 
the  contributions  and  the  premiums,  and  that  was 
the  consideration  given  by  them  for  the  insurance. 
The  fact  that  Grove  was  liable  to  the  plaintiffs 
negatives  any  liability  on  the  part  of  the  defen- 
dants. With  regard  to  the  authorities,  NevUVs 
case  (li&i  swp.)  is  a  clear  authority  ia  favour  of 
the  defendants.  That  case  shows  that  it  is  the 
"member" — in  this  case  Grove — who  is  liable, 
and  not   the  sliipowners.     The  contract  in  the 

5 resent  case  is  substantially  the  same  as  in 
TeviWs  case  (ubi  sup.),  and,  aocordinff  to  that 
case,  the  only  person  who  can  be  held  liable  is 
the  member — that  is.  Grove.  In  Wyllie's  case 
{ubi  sup,)  there  was  an  express  contract  on  the 
part  of  the  assured — ^the  shipowners — to  pay,  and 
there  it  was  held  that  the  shipowners  were  liable 
to  pay,  but  it  was  based  very  clearly  upon  the  fact 
that,  as  Bowen,  L. J.  there  says,  "  there  was  an . 
express  contract  by  the  '  assured '  to  pay  the  con- 
tributions." So  Lord  Esher,  M.B.  theie  says: 
"It  shows  that  the  defendants  are  liable  on 
this  policy  by  reason  of  their  express  contract." 
The  UabiHty  is  there  based  on  an  express  con- 
tract. Here  there  was  no  such  express  contract 
making  the  defendants  liable,  and  the  only  person 
liable  is  the  "  member."  That  was  the  view  taken 
by  the  plaintiffs  until  the  insolvency  of  Grove. 

J.  A.  Har^iiUon  for  other  defendants. — There  is 
in  Uiis  policy  an  exi>re8s  liability  upon  members 
which  excludes  any  right  to  look  to  co-owners  who 
are  not  members  of  the  association  for  calls. 
There  cannot  be  any  ri^ht  to  look  to  co-owners 
for  calls  unless  there  is  an  express  contract 
giving  power  to  do  so.  Here,  as  in  NeviWs  case 
{ubi  sup.),  the  liability  is  imposed  upon  members 
only,  and  consequently  here,  as  in  that  case,  Uie 
defendants  ought  not  to  be  held  liable.  Then 
Wyllie^s  case  ^ibi  sup,)  shows  that  express  words 
are  necessary  to  make  the  defendants  liable ;  and 
all  the  three  Lords  Justices  in  that  case  said  they 
relied  on  the  express  words  of  the  contract  as 
showing  that  the  defendants  had  expressly  con- 
tracted to  pay  the  contributions.  There  is  no 
such  express  contract  here,  and  on  that  ground 
Wyllie's  case  (ubi  sup )  is  distinguishable. 

Joseph  WaUon,  Q.G.  in  reply.   ^^  ^  ^^ 

Dec.  11. — BiQHAM,  J.  read  the  following 
judgment. — This  is  an  action  brought  against 
the  defendants  who  are  the  owners  of  a  ship 
called  the  Vigil  to  recover  the  amount  of  the 
contributions  and  premiums  payable  in  respect 


of  an  insurance  of  their  ship  in  the  plain- 
tiffs' dub.  The  defence  is  that  by  the  agree- 
ment sued  on  the  plaintiffs  have  contracted  with 
the  defendants  to  look  only  to  the  defendants' 
agent  for  payment  and  not  to  the  defendants 
themselves.  The  Question  is  whether  that  defence 
is  made  out.  Tne  facts  are  <|uite  simple.  The 
defendants  wishing  to  effect  an  insurance  with  the 
plaintiffs,  authorised  one  Grove,  who  was 
manage  the  ship  on  their  behalf,  to  enter  the 
Vipil  in  Uie  club.  Grove  accordingly  entered  the 
ship  and  so  made  himself  a  memMr  of  the  club 
within  the  meaning  of  the  memorandum  and 
articles  of  association,  and  by  reason  of  his 
membership  he  became  personally  liable  to  pay 
the  cbntributions  or  premiums  which  under  the 
articles  of  association  and  the  rules  might  be  levied 
by  the  committee  of  the  club.  Grove  became 
insolvent  and  was  unable  to  pay,  whereupon  the 
plaintiffs  brought  'the  action  against  the  defen- 
dants as  being  the  persons  on  whose  behalf  and 
for  whose  benefit  the  insurance  had  been  effected. 
It  is  necessary  to  remember  that  no  one  other 
than  the  defendants  could  have  effected  the 
insurance.  They  might  do  it  by  themselves,  or 
they  might  do  it  through  an  agent  acting  for 
them.  But  they  in  whom  the  interest  existed 
could  alone  effect  the  insurance  ;  a  contract 
entered  into  by  any  one  else  who  did  not  possess 
the  interest,  would  be  a  wager  policy  and  there- 
fore void.  Thus  when  Grove  entered  the  ship  in 
the  plaintiffs'  club  he  effected  a  contract  of  insnr- 
ance,  the  parties  to  which  were  the  association  on 
the  one  hand  and  the  defendajits  whose  interests 
were  being  insured  on  the  other.  He  might,  at 
the  same  time,  and  in  my  opinion  in  this  case 
he  did,  make  himself  personally  responsible  for 
the  payment  of  the  contributions ;  but  thie  con- 
tract of  insurance  was  and  could  only  be 
between  the  parties  I  have  named.  If  any  losses 
occurred  within  the  meaning  of  the  contract  of 
insurance,  they  would  have  to  be  made  good  to 
the  defendants,  who  alone  were  entitled  to  be 
indemnified,  and  theywould  have  to  be  made  good 
by  the  plaintiffs.  What  then  was  the  considera- 
tion for  the  plaintiffs'  promise  to  make  good  such 
losbCsH  It  must  of  course  be  a  consideration 
moving  from  the  defendants.  Then  what  con- 
sideitbtionP  In  the  ordinary  course  of  thuigs 
one  would  expect  the  consideration  to  be 
the  payment  by  the  defendants  of  the  contri- 
butions, or  in  other  words,  of  the  price  to 
be  paid  to  the  plaintiffs  for  taking  the  risk. 
Apart  from  any  stipulation  or  practice  embodied 
in  the  contract  to  the  contrary,  the  person  who 
gets  the  benefit  under  a  contract  is  the  person 
who  pays  for  it.  But  it  is  said  in  this  case  on 
behalf  of  the  defendants  that  the  consideration 
consisted  of  their  finding  someone  else  (namely. 
Grove)  to  promise  to  pay,  and  that  the  plaintiiEs 
accepted  the  procurement  of  this  bare  promise^ 
not  its  performance — as  the  consideration  and  so 
contracted  themselves  out  of  their  prima  facie 
right  to  look  to  the  defendants.  Such  a  considera- 
tion appears  to  me  to  be  very  improbable,  but  it 
is  lef^j  possible,  and  it  is  therefore  necessary  to 
examine  the  documents  to  see  whether  it  is  to  be 
found  in  them.  The  contract  of  insurance  is 
required  by  law  to  be  contained  in  a  written 
policy.  In  this  case  the  policy  is  made  up  of 
three  documents  which  are  (1)  the  policy  itoeif ; 
(2)  the  memorandum  and  articles  of  the  pJl^nt^^T 
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Msooifttion;  and  (8)  the  roles  annexed  to  the 
polkj.  The  first  of  those  three,  which  for  con- 
▼enienoe  I  shall  call  the  polioy,  hegins  in  the 
ordinary  old-fashioned  Lloyd's  form :  "  Ejiow  all 
men  that  William  Grove  as  well  in  his  or  their 
own  name  or  names  as  for  and  in  the  name  and 
names  of  all  and  every  other  person  or  persons  to 
whom  the  same  doth,  may,  or  shall  appertain  in 
part  or  in  all  doth  make  assurance  and  cause 
nimsftlf  or  themselves,  and  them  and  every  other 
of  them  to  be  insured,  &o/'  Now,  beyond  aJl 
doubt  the  persons  here  referred  to  are  the  persons 
interested  m  the  vessel,  that  is  to  say,  the  defen- 
dants, for  by  law  they  can  be  no  others ;  they  are 
the  assured.  Then  comes  the  valuation  clause: 
'*The  said  ship  for  so  much  as  coDoems  the 
assured  (the  defendants)  by  agreement  between 
the  assured  and  assurers  in  this  policy  shall  be 
valued  at  V  This  valuation  not  only  fixes 
the  amount  to  be  paid  in  case  of  loss,  bat  it  also 
affords  one  of  the  data  for  calculating  the  amount 
of  contributions  or  premiums  payable  in  respect 
of  the  insurance.  There  is  then  the  usual  descrip- 
tion of  the  perils  which  the  plaintiffs  are  to  bear, 
followed  by  the  Lloyd's  form  of  the  sue  and 
labour  clause :  "  It  shall  be  lawful  for  the  assured  " 
(the  defendants)  "  to  sue  and  labour  in  and  about 
the  recovery  of  the  said  ship  ...  to  the 
charges  of  which  the  assurers  promise  to  con- 
tribute." Then  the  policy  finisnes  with  these 
words,  "  and  so  the  association  is  contented  and 
does  hereby  promise  and  bind  itself  to  the 
assured  **  (the  defendants)  *'  for  the  due  performance 
ci  the  premises  subject  to  the  articles  and  annexed 
roles  of  the  association  which  it  is  mutually 
agreed  shall  form  part  of  and  be  of  the  same  force 
and  effect  as  if  inserted  in  the  body  of  this  policy.'* 
These  concluding  words  contain  a  clear  promise 
by  the  plaintiffs  to  make  good  to  the  defendants 
any  losses  that  may  occur  under  the  policy,  and 
they  give  the  defendants  a  right  of  action  in  case 
of  breach.  The  policy,  however,  coatains  nothing 
to  indicate  what  premiums  are  to  be  paid,  or  by 
whom,  or  when  they  are  to  be  paid ;  in  fact,  there 
is  no  reference  to  the  consideration  for  the 
promise.  It  becomes  necessary,  therafore,  in 
urder  to  find  out  what  the  consideration  is  and  by 
whom  it  is  to  be  paid,  to  refer  to  the  incorporated 
docoments.  I  tfl3ce  the  memorandom  and  articles 
of  association  first.  Glaose  4  of  the  meoiorandnm 
declares  that  one  of  the  obiects  of  the  association 
is  the  mutual  insurance  of  ships  which  the  members 
may  be  auchorised  to  **  insure  in  their  own  names." 
Whose  ships?  Obviously  the  ships  of  those 
persons  who  authorise  the  insurance.  And  how 
are  they  to  be  "  mutually  "  insured  P  One  would 
naturally  suppose  by  the  owners  who  give  the 
authority  contributing  among  themselves  to  make 
good  any  losses  that  may  happen.  Thus  the 
memorandum  would  seem  to  point  to  a  liability 
on  the  part  of  each  shipowner  to  contribute  his 
share  towards  the  losses ;  in  other  words,  to  pay 
the  oontributions  or  premiums  levied  in  respect 
of  his  ship.  The  defendants,  however,  contend 
otherwise,  and  say  that  the  ships  are  to  be  mutu- 
ally insured  by  means  of  contributions  or  premiums 
to  be  paid  by  the  agents  who  enter  their  ships  in 
the  oiub  ana  by  no  one  else ;  in  other  words,  by 
the  ^members"  of  the  club.  Now,  clause  4  of 
Ibe  artides  of  association  defines  a  "  member " 
to  be  any  person  who,  on  behalf  of  himself  or 
any  other  person,  insures  any  ship  in  the  asso- 


ciation; and  clauses  44  and  46  empower  a  com- 
mittee of  the  association  to  assess  the  members 
rateably,  so  as  to  provide  a  fund  which  shall  be 
sufficient  to  meet  losses.  Clause  41  stipulates 
that  the  association  shall  not  be  liable  to  make 
good  losses  except  to  the  extent  of  the  funds 
which  it  may  be  able  to  recover  from  the  members 
or  persons  liable  to  the  same.  The  defendants 
contend  that  the  words  **  or  persons  liable  for  the 
same  "  in  this  rule  mean  the  legal  representatives 
of  the  members,  as,  for  instance,  tbeir  trustees  in 
bankruptcy.  There  is  some  authority  for  this 
contention  to  be  found  in  the  judgment  of  Fry, 
L.J.  in  NevilVs  case  {ubi  sup,),  to  which  I  shall 
have  to  refer  hereafter.  But,  for  my  own  part,  I 
see  no  reason  why  these  words  should  not  bear 
their  plain  meaning,  and  be  taken  as  includ- 
ing the  owners  of  the  ships  insured  in  the  dub, 
who  woold  naturally  be  the  persons  liable. 

It  is  argued  that  inasmuch  as  these  clauses  fix 
the  memMrs  with  liability  (as  I  think  they  do),  they 
especially  relieve  the  shipowners  from  liability. 
I  do  not  think  they  do  anything  of  the  kind.  It 
by  no  means  follows  that  because  the  plaintiffs 
stipulate  for  and  secure  the  responsibility  of 
one  class  of  persons  (the  members)  ther^ore 
thej  release  from  liability  the  persons  for  whose 
sole  benefit  the  association  is  giving  its  under- 
taking. The  association  has,  in  my  opinion,  a 
double  remedy,  one  against  the  member  whom 
they  have  permitted  to  enter  a  ship  on  the  terms 
that  he  should  be  pei'sonally  responsible  for  the 
contributions,  and  another  against  the  ship- 
owners on  whose  behalf  and  for  whose  benefit  the 
insurance  has  been  effected.  It  remains  then  to 
examine  the  rules  annexed  to  the  policy  to  see 
whether  they  make  any  difference.  Rule  1 
declares  that  **  these  rules  are  subject  to  the 
memorandum  and  articles  of  association"  and 
rule  2  that  "  members  shall  mutually  insure  each 
other  against  risks."  In  the  latter  rule  the  word 
"  members  "  must  mean  the  persous  who  own  the 
insured  intei'est,  for,  as  I  have  said  before,  no 
other  persons  can  lawfully  be  insured  in  respect 
of  it  Rules  7  to  10  inclusive  deal  with  the 
subject  of  premiums.  Rule  7  provides  that  ships 
shall  be  divided  into  classes  according  to  their 
age  and  assessed  upon  their  entered  value  at 
certain  rates.  Rule  8  provides  that  when  ships 
are  employed  in  southern  trades,  they  shall  have 
a  return  of  50  per  cent,  of  the  premium.  Rule  9 
is  as  follows:  "The  managers  are  hereby  em- 
powered to  levy  contributions  of  one-fourth  part 
of  the  annual  premium  as  above,  which  shall  be 

5 aid  in  cash  on  the  1st  April,  July,  Oct.,  and 
an.  in  each  year,  such  premiums  of  insurance  to 
form  a  fund  for  the  payment  of  claims  and 
expenses."  Rule  10  provides  that  the  **pre- 
miuois  on  policies  "  shall  be  keot  as  a  separate 
fund  and  in  the  event  of  the  claims  under  the 
said  policies  exceeding  such  fund,  an  additional 
percentage  shall  be  levied  as  per  rule  7  in  such 
manner  and  at  such  time  as  the  committee  may 
determine ;  in  the  event  of  the  separate  fond  being 
more  than  sufficient  to  meet  claims,  the  surplus  is 
to  be  divided  rateably  among  the  members. 
These  rules  supply  some  of  the  deficiencies  of  the 
policy,  for  they  settle  what  premiums  are  to  be 
paid  and  when  they  are  to  be  paid;  but  they 
are  silent  as  to  who  is  to  pay;  "ships'*  are 
to  be  assessed  for  premiums,  and  "  ships  " 
are  to  be  entitled  to  the  return  of  50  per  cent. 
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Does  this  silence  indicate  any  intention  that  the 
persons  for  whose  benefit  and  on  whose  behalf 
the  insurances  are  effected  shall  not  be  liable? 
I  think  not.    No  doubt  in  practice  the  contribu- 
tions   or    premiums    are    collected   from    "the 
members  " — that  is  to  say,  from  the  persons  who 
as  agents  enter  the  ships  in  the  club— and  they  in 
turn  get  the  money  from  their  principals,  but  this 
practice  does  not  affect  the  liability ;  that  remains 
where  by  law  it  ought  to  be — ^namely,  on  the  ship- 
owner.    There  is,  however,  another  rule  which 
requires  notice.    It  is  rule  15,  which  provides, 
amongst  other  things,  that  "  a  member  shall  be 
uninsured  in  respect  of  any  interest  entered  if  he 
becomes  bankrupt  or  insolvent  unless  before  a 
claim   accrues  an    approved  undertaking  regis- 
tered by  the  managers  has  been  given  to  pay  all 
contributions  due  or  to  become  due."    It  is  said 
that  this  rule  shows  that  the  "  member  **  is  alone 
liable,  and  that  no  undertaking  would  be  neces- 
sary if  the  owners  were  also  liable.    I  do  not, 
however,  agree.      As  I  have  already    said,  the 
association  has  two  remedies,  one  against  the 
members,  the  other  against  the  shipowner,  and 
this  rule  is  merely  intended  to  provide  a  substi- 
tute for  the  member  in  the  event  of  the  latter 
being  unable  to  pay;   it  does  not  in  any  way 
affect  the  shipowner's  liability.    Finally,  it  is  to 
be  observed  tliat  rule  17  in  terms  refers  to  the 
liability  of  the  owner  for  pn^miums.    It  savs,  **  in 
case  of  loss  the  owner  shall  be  liable  only  for  the 
amount  of  the  twelve  months'  estimated  annual 
premium  on  the  policy  under    which   the  loss 
occurs."    The  owner  here  in  my  opinion  means 
the  shipowner,  and  the  rule  is  intended  to  cut 
down,  in  the  events  mentioned,  a  recognised  lia- 
bility on  him  for  the  payment  of  the  contri- 
butions or  premiums. 

The  conclusion  at  which  I  arrive  upon  an 
examination  of  the  documents,  and  apiu*t  from 
authority,  is  that  the  defendants  are  liable.  I  am 
told,  however,  that  the  question  is  covered  by  the 
judgments  in  NevilVa  case  (u&i  sup.).  In  that  case 
the  action  was  brought  (as  here)  to  recover  con- 
tributions from  the  shipowners — their  agent,  one 
Tully,  who  had  entered  the  ship  in  the  plaintiffs' 
club,  having  failed  to  pay ;  and  it  was  held  that, 
upon  the  true  construction  of  the  documents,  con- 
sisting, as  here,  of  the  policy,  the  articles,  and 
the  rules,  the  plaintiffs  had  contracted  with  tbe 
defendants  to  look  only  to  the  agent.  The 
articles  and  the  rules  in  that  case  were  practi- 
cally identical  with  those  which  I  have  just 
been  considering.  But  when  the  two  policies 
are  compared  it  will  be  seen  that  they  differ 
materially.  In  NevilVs  case  (uhi  01^.)  the  policy, 
instead  of  being  in  the  ordinary  Lloyd's  form,  was 
in  a  yerv  special  form,  which  began  by  raciting 
that  TuUy  nad  become  a  member  of  the  associa- 
tion and  that,  having  entered  the  steamer  for 
insurance  he  had  become  entitled  to  a  policy ;  it 
then  witnessed  that,  in  consideration  of  the 
premises  and  of  the  observance  by  the  said  insured 
(that  is,  by  Tully)  of  the  rules,  the  association 
did  agree  with  the  said  insured  that  the  members 
of  the  association  should,  subject  to  a  proviso 
thereinafter  contained,  be  liable  to  make  good  all 
losses,  &o.  The  proviso  was  to  the  effect  that  the 
policy  was  granted  on  the  condition  that  the 
association  should  be  liable  only  to  the  extent  of 
so  much  of  the  goods  as  the  said  association  might 
be  able  to  recover  from  the  members  and  their 


heirs,  executors,  and  administrators  liable  for  the 
same.    That  policy  appears  to  me  to  be  quite 
different  in  its  meaning,  as  it  certainly  is  in  its 
wording,  from  the  policy  in  the  present  case.    In 
the  poucy  before  me  the  name  of  Grove  only 
appears  at  the  beginning  in  the  way  in  which  tM 
name  of  any  insurance  broker  would  appear  in  an 
ordinary  Lloyd's  policy.    Whereas  in  the  policy 
in  NevuVs  case  {ubi  sup.)  Tully  is  the  person  who 
is  expressly  named  as  the  person  who  is  to  observe 
the  rules,  one  of  which  requires  the  payment  of 
the  premiums.      In  a  more  recent  case,  WyUie^s 
case  {uhi  sup.),  Bowen,  L.J.,  examining  the  policy 
in  NevilVs  case  (uhi  sup.),  says :   **  The  policy 
treated  Tully,  the  managing  ownar  of  the  ship,  as 
alone  contracting  with  the  association.     It  did 
not  purport  to  be  made  on  behalf  of  anyone  else. 
The  association  had  contracted  themselves  out  of 
the  power  of  SB'^uig  that  anyone  but  Tully  was 
liable  to  them.'     The  policy  now  before  me  doee 
not  treat  Grove  as  alone  contracting  with  the 
association ;  and  it  does  purport  to  be  made  on 
behalf  of  others.    In  my  opinion  the  judgments 
in  NevilVs  case  proceeded  on  the  special  wording 
of  the  policy,  and  afford  no  authority  for  saying 
that  the  defendants  in  this  case  are  not  liable. 
There  are  two  other  authorities  to  be  noticed,  which, 
so  far  as  they  are  applicable  at  all,  go  to  support 
the  plaintiffs'  view.  Tney  are  Leslie*s  case  (uhi  sup.) 
and  WyUie*8  case  (uhi  sup.)  to  which  I  have  already 
referred.    Both  of  them  were  actions  to  recover 
contributions  from  shipowners  in  cases  where  the 
agents  who  had  entered  the   ships    had    made 
default  in  payment.    The  first  01  the  two  cases 
was  tried  by  Mathew,  J.  at  the  Newcastle  Assizes 
in  1887,  and  in  his  judgment  will  be  found  a  short 
but  very  clear  history  of  mutual  insurance.     He 
examines  NevilVs  case  (uhi  sup.),  and  points  out 
that  the  shipowners  were  parties  to  the  contract 
by  which  Tully  bound  himself  to  pay,  and  that 
they  took  the  benefit  of  the  contract  upon  the 
footing  that  they  were  not  to  be  looked  to,  and 
that  their  agent  was,  for  the  payment  of  the 
premiums;    and    he   recalls  the  &ct  that  this 
course   is   in    a    manner   followed    at    Lloyd's, 
because  a  Lloyd's  policy  always  recites  (contiary 
to  the  fact)  the  payment  of  the  premium  of  the 
assured,  and  then  by  the  practice   the  under- 
writers look  to  the  broker  exclusively  for  the  pay- 
ment uf  the  same.    The  recital  and  the  practice 
together  have  the  effect  of  shifting  the  liability 
from   the    shipowner  to    the    brofer.      But    he 
points  out  that  in  the  policy  before  him  there 
is  no  recital  of  the  payment  of  the  premiums,  so 
that  there  is  no  discharge  of  the  liability  of  tbe 
shipowner,  and  no  contract  that  he  shall  be  free 
in  consideration  of  someone  else  taking  the  re- 
sponsibility.    No  doubt  in  Leslie^s  case  (uhi  sup.) 
the  policy  contained  an  express  provision  that  the 
shipowners  (they  are  called  the  assured)  shall  pay 
the   contributions — a   provision    which,    in   the 
opinion  of  the  learned  judge,  cleared  away  all 
question  as  to  the  shipowners^  liability.    He  adds, 
however,  that  they  are  liable  not  merely  on  that 
ground,  but  also  on  the  ground  that  they  are  the 
persons  to  whom  the  pohcy  is  issued  and  who  are 
to  have  the  benefit  of  it.  In  WyUie*s  case  (ubi  sup.) 
there  was  also  a  special  clause  in  the  policy  by 
which  the  assured  were  made  liable  for  the  con- 
tiibutions.    It  was  attempted  to  be  said  in  that 
case,  as  in  Leslie*s  case  (rwi  sup.),  that  the  word 
''assured"  meant  the  entering  member,  and  no 
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one  else ;  bat  the  Oourt  of  Appeal  held  otherwise, 
and  affirmed  the  judgment  against  the  defen- 
dants. Neither  of  the  oases  is  Tery  much  in 
point*  because  of  the  presence  in  the  policies  of 
the  express  clause  fixing  the  "assurod"  with 
liability — a  clause  which  is  not  in  fact  in  the 
policy  in  the  case  before  me.  But,  looking  at  all 
three  cases — NevUVs  case  (uhi  sup.),  Leslie's  case 
(ubi  »up.\  and  WyUit^s  case  (ubi  sup.) — I  come  to 
the  conclusion  tmit,  in  order  to  set  rid  of  their 
mrimd  facie  responsibility  to  pay  Uie  price  of  the 
benefit  which  they  receive  under  their  policy,  the 
defendants  must  show  that  their  contract  redieves 
them  in  unmistakable  terms  from  their  responsi- 
bility. The  documents  forming  the  policy  in  this 
c^se  when  taken  together  do  not,  in  my  opinion, 
show  anything  of  the  kind.  There  must  there- 
fore be  judgment  for  the  plaintiffs  with  costs. 

Judgment  for  the  plaintiffs. 

Solicitors  for  the  plaintiffs,  W.  and  W.  Stochen. 

Solicitors  for  the  defendants,  Spencer,  Chap- 
man, and  Co.,  for  Moy  Evans,  and  Thomas,  Swan- 
sea; Richard  White,  for  Hartland,  Isaac,  and 
Waihins,  and  for  H.  Wilson  Paton,  Swansea. 


Friday,  Feb.  16,  1900. 
(Before  Ghannbll  and  Bucknill,  JJ.) 

MiLLBB  V.  BOBNBB  AND  Co.   (a) 

charter-party — Construction  of — Contract  to  load 
** a  cargo,  say  about  2800  tons** — Obligation  of 
charterer  to  load  3  per  cent,  more  tha^  2800  tons. 

By  a  charter-party  made  between  shipowners  and 
charterers,  the  charterers  were  to  load  "  a  cargo 
of  ore,  say  about  2800  tons.*'  The  carrying 
capacity  of  the  ship  was  2880  tons,  and  the 
charterers  actudUy  loaded  2840  tons,  or  forty 
tons  more  than  the  stipulated  quantity  of  2800 
tons : 

Held,  that  the  charterers  were  not  bound  to  load 
3  per  cent,  more  than  the  2800  tons  provided  the 
ship  could  carry  so  much,  and  that  in  loading 
2840  tons  they  had  performed  their  obligation 
under  the  charter-party  to  load  **  a  cargo,  say 
about  2800  tons.** 

Morris  v,  Levison  (34  L.  T.  Rep.  576  ;  Z  Asp.  Mar. 
Law  Cas.  171 ;  1  C  P.  Biv.  155)  distinguished. 

Appbal  from  the  Mayor's  Court  in  an  action 
tried  before  the  Common  Serjeant  with  a  juir. 

The  action  was  brought  by  the  plaintiffs, 
Messrs.  Miller  and  Bichfurds,  the  owners  of  the 
steamship  Marie,  against  the  defendants,  as 
charterers  of  the  ship ,  to  recover  a  sum  alleged  to 
be  due  for  dead  f rei  ght  on  40  tons  of  cargo  said 
to  be  short  shipped. 

By  the  contract  of  charter-narty  of  the  20th 
Dea  1898  made  between  the  plaintiffs,  the  ship- 
owners, and  the  defendants,  the  charterers,  it  was 
provided  that : 

The  ship  .  .  .  shall,  after  the  delivery  of  her 
preeent  oszgo,  proceed  with  all  oonveBient  speed  in 
haUast  to  Elba,  and  there  load  in  the  costomary  manner 
u  Boon  as  sad  where  ordered  by  the  shipper  or  his 
•gent  ...  a  cargo  of  ore,  say  about  2800  tons,  not 
exceeding  what  ahe  can  reasonably  stow  and  carry  over 
and  above  her  tackle,  apparel,  provisions,  and  fomitnre, 
and  being  so  loaded  shall  forthwith  proceed  to  Glasgow, 

(•)  Beponed  by  W.  W.  Obb,  Bsq.,  Barrlttor-at-Law. 


and  there    deliver    the    same   as  onstomary    .    .    . 
where  and  as  directed  by  consignee.    .     .     . 

Freight  to  be  paid  at  and  after  the  rate  of  eight 
shUlings  and  sixpence  per  ton. 

The  defendants  in  point  of  fact  loaded  2840 

tODS. 

The  jury  found  as  a  fact  that  the  ship  could 
hold  2880  tons,  and  that  that  was  her  carrying 
capacity.  The  plaintiffs  said  that  the  words  of 
the  charter-party  being  *'  a  cargo,  say  about 
2800  touB,"  the  defendants  were,  under  those 
wordf .  bound  to  load  3  per  cent,  more  than  the 
2800  tons,  if  that  did  not  exceed  the  carrying 
capacity  of  the  vessel,  and  as  3  per  cent,  on  the 
2800  tons  would  be  84  tons,  the  defendants  would 
have  been  bound  to  load  2884  tons  if  the  vessel 
could  have  carried  that  quantity,  and  that  as  the 
carrying  capacity  was  2880  tons,  the  defendants 
were  bound  to  load  2880  tons. 

The  amount  actually  loaded  was  2840  tons,  aud 
the  plaintiffs  brought  the  present  action  for  the 
dead  freight  on  the  40  tons  alleged  by  them  to  be 
short  loaded. 

The  judge  at  the  trial  held  that  the  case  came 
within  Morris  v.  Levison  (34  L.  T.  Rep.  576 ;  3 
A.sp.  Mar.  Law  Caa.  171 ;  1  C.  P.  Div.  155),  and 
that,  on  the  authority  of  that  case,  the  defen- 
dants were  bound,  in  order  to  satisfy  their  con- 
tract to  "load  a  cargo,  say  about  2800  tons," 
to  load  3  per  cent  in  excess  of  the  2800  tons, 
provided  the  ship  was  capable  of  holding  that 
amount ;  and  as  the  ship  was  capable  of  holding 
2880  tons,  he  gave  judgment  for  the  plaintiffs  for 
the  f i-eight  on  forty  tons  short  shipped. 

The  defendants  appealed. 

Laing,  Q.C.  and  BaMoch  for  the  defendants. — 
Tne  learned  judge  was  wrong  in  law  in  entering 
judgment  for  the  plaintiffs ;  and  upon  the  facts 
judgment  ought  to  have  been  entered  for  the 
defendants.  The  defendants  loaded  2840  tons, 
that  is,  forty  tons  more  than  the  2800  tons 
stipulated  for;  but  the  learned  judge  thought 
that,  on  the  authority  of  Morris  v.  Levison 
(34  L.  T.  Eep.  576 ;  3  Asp.  Mar.  Law  Cas.  171 ; 
1  C.  P.  Div.  155),  the  defendants,  in  order  to 
fulfil  their  obligation  under  the  charter-party, 
were  bound  to  load  3  per  cent,  (that  is,  eighty- 
four  tons)  more  than  the  2800  tons,  provided  the 
ship  could  carry  so  much,  and,  as  the  ship  could 
caiTy  eighty  tons  moie  than  the  2800  tons,  he 
held  that  the  defendants  ought  to  have  loaded 
that  amount,  which  would  be  forty  tons  more 
than  she  actually  carried.  The  judge  was  wrong 
in  holding  that  Morris  v.  Levison  (ubi  stip.) 
applied.  There  the  words  of  the  charter-party 
were  "  to  load  a  full  and  complete  cargo  of  iron 
ore,  not  exceeding  what  she  could  reasonably 
stow,  &o.,  say  about  1100  tons."  The  cargo  actu- 
ally loaded  was  1080  tons,  and  the  ship  coSd  carry 
1210  tons,  and  the  court  (Brett,  Archibald,  and 
Lindley,  J  J.)  held  tha  t  the  charterer  was  not  bound 
to  load  the  ship  up  to  her  actual  capacity,  but  that  3 
per  cent,  was  a  fair  amount  of  excess  over  1100  tons 
to  allow  in  estimating  what  was  a  '*  full  and  com- 
plete cargo  of  about  1100  tons,'*  and  that  conse- 
quently the  cargo  actuaUy  provided  fell  short  of 
the  cnarterer*s  obligation  by  fifty- three  tons. 
There  the  contract  was  to  load  "  a  full  and  com- 
plete cargo  " ;  whereas  here  the  words  are  merely 
to  load  a  **  cargo,"  and  the  judgments  in  that  case 
1  proceeded  upon  the  meaning  of  the  words  "  full 
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and  complete"  cargo,  which  completely  distin- 
euishes  that  case  m>m  the  present.  The  words 
in  the  present  case  were  inserted  to  meet  the  deci- 
sion in  that  case,  and  as  the  words  here  are  to 
"  load  a  cargo,  say,  aboat  2800  tons,"  the  char- 
terers' obligation  is  fulfilled  if  they  load — as  they 
have  loaded — a  careo  which  comes  within  3  per 
cent,  more  or  less  than  the  stipulated  amount  of 
2800  tons.  [Btjcknill,  J.  referred  to  the  case  of 
Carnegie  v.  Conner  (61  L.  T.  Rep.  691 ;  6  Asp. 
Mar.  Law  Oas.  447 :  24  Q.  B.  Div.  45).] 

Baieeon  for  the  plaintiffs. — The  court  must  give 
effect  to  all  the  words  of  the  charter-party,  and 
according  to  the  charter-party  the  charterers  were 
to  load  '*  a  cargo,"  and  a  careo  is  what  the  ship 
can  carry.  There  is  no  distinction  between  the 
words  ^  cargo  "  and  "  full  and  complete  cargo  " ; 
so  that  there  is  really  no  distinction  between  this 
case  and  the  case  of  Morris  v.  Leviaon  {uhi  sup.), 
and  the  judge  was  right  in  so  holding.  Under 
the  words  "  to  load  a  carffo,  say,  about  ^00  tons," 
it  is  not  enough  for  the  charterers  to  load  "  about 
2800  tons."  They  must  load  a  <*  cargo,"  and, 
according  to  Morris  v.  Levison  {uJn  sum.),  they 
must  lof^  3  per  cent,  more  than  the  2800  tons. 

tBuoKNiLL,  J. — Suppose  that  the  ship  could  in 
act  carry  4000  tons,  what  would  these  words 
mean  in  that  caaeP]  According  to  Morris  v. 
Levison  {vhi  sup.),  the  charterers  would  then  have 
been  bound  to  load  2884  tons,  being  8  per  cent, 
more  than  the  2800  tons.  2800  tons  is  merely  put 
in  as  the  limit,  and  therefore  3  per  cent,  more  than 
that  is  the  cargo. 

Laing,  Q.O.  in  reply. 

Ghannsll,  J. — ^I  am  of  opinion  that  this 
appeal  must  be  allowed.  I  think  we  can  reduce 
the  amount  of  the  judgment  by  the  amount  of  the 
dead  freight,  so  that,  on  the  whole,  the  case  need 
not  go  down  for  a  new  trial,  as  to  which  1  was  for 
some  time  in  doubt.  The  contract  here  was  to 
ship  "  a  cargo  of  ore,  say  about  2800  tons."  The 
qu^ion  of  the  meaning  of  the  word  '*  about," 
tbat  is,  as  to  how  much  margin  is  to  be  allowed 
on  the  one  side  or  the  other,  would  be  a  question 
for  the  jury.  It  was  so  dealt  with  by  the  court  ia 
Morris  v.  Levison  (vhi  sup.),  because  that  case 
was  reserved  to  them  upon  tJie  terms  that  they 
might  draw  inferences  of  fact,  and  what  Brett,  J. 
there  said  was,  that  he  had  only  the  understcmd- 
ing  of  business  people  to  guide  him  in  such 
matters — namely,  that  3  per  cent,  was  treated  as 
the  margin  in  business  matters,  that  is  to  say, 
that  anythinfr  less,  than  3  per  cent,  one  way  or 
the  other,  could  be  treated  as  "  about,"  but  that 
more  than  3  per  cent,  could  not.  That  would 
ordinarily  be  for  the  jury,  but  nobody  in  this  case 
desired  that  particular  issue  to  be  left  to  the  jury. 
The  real  pomt  here  is,  does  the  contract  in  this 
case  differ  from  the  contract  in  Morris  v.  Levison 
(ubi  sup.).  The  decision  in  that  case  proceeded 
entirely  on  the  fact  that  there  the  contract  was  to 
ship  "  a  full  and  complete  cargo,"  and  that  it  was 
necessary  in  some  way  or  another  to  give  effect 
80  far  as  possible  to  all  the  words  of  the  contract, 
and  to  put  a  construction  upon  the  subsequent 
words  "  of  say  about  1100  tons,"  that  would,  as 
far  as  possible,  be  consistent  with  the  meanini; 

?ut  upon  the  words  "  full  and  complete  cargo." 
'he  carrying  capacity  of  the  vessel  in  that  case 
was  larger  than  anything  that  could  be  considered 
to  b9  ammt  the  quaati^  specified.     The  actual 


capacity  of   the  ship    was    1210  tons,  and  the 
question  was  about  shipping  **  a  full  and  com- 

Silete  carg^  of  iron  ore,  say  about  1100  tons."  The 
udgment  of  the  Oouit  proceeds  entirely  on  the 
words  "  full  and  complete,"  and  that  was  pointed 
out  in  the  subseauent  case  of  Carnegie  v.  Conner 
(ubi  sup.),  to  widch  my  brother  Bucknill  'ha^ 
ref  en^BO,  and  in  which  he  was  counsel.  That  ca,94 
of  Carnegie  v.  Conner  (ubi  sup.),  was  tiie  oanverse 
of  the  present  case,  but  there  it  was  pmnted 
out  that  Morris  v.  Levison  (ubi  sup.)  proceeded 
on  the  fact  that  you  started  with  a  oontract  to 
ship  '*  a  full  and  complete  cargo.*'  Here  the 
words  are  "  ship  a  cargo,  say  about  2800  tons." 
and  what  is  a  cargo  for  a  particular  ship  would, 
I  think,  be  a  question  of  fact.  A  very  small 
quanidty  of  goods  in  comparison  to  the  carrying 
capacity  of  tne  vessel  wou  id  not  be  called  a  cargo. 
It  must  to  some  extent  approach  her  oanring 
capacity  before  it  could  be  called  a  cargo,  and  the 
question,  therefore,  what  number  of  tons  would 
make  a  cargo  would  be  a  question  for  the  jury ; 
but  it  must  be  a  practical  question  before  it  is 
necessary  to  leave  it  to  the  jury.  Here,  if  the 
quantity  shipped,  which  was  in  fact  2840  tons, 
could  be  considered  a  cargo  for  this  partioalar 
vessel,  then  undoubtedly  it  was  a  carg^  of  "  about 
2800  tons,"  and  therefore  the  charterers  bad 
fulfilled  their  obligation  by  shipping  2840  tons. 
The  only  possible  question,  thercdfore,  to  be  left  to 
the  jury  was  not  whether  that  was  a  full  and 
complete  carso,  but  whether  it  could  be  called  a 
cargo  for  me  particular  vessel;  and,  having 
regard  to  the  fact  that  it  is  admitted  to  be  veiT 
nearly  a  full  and  complete  cargo,  I  do  not  think 
there  was  any  real  question  left  to  go  to  the  juty 
whether  it  was  not  a  cargo  for  a  vessel  of  that 
kind.  If  there  had  been  a  very  large  deficiency 
between,  the  amount  shipped  and  uie  oanying 
capacity  of  the  vessel,  that  would  have  raised  the 
question  whether  what  was  shipped  could  be  con- 
sidered a  cargo.  Here  I  do  not  think  there  was 
any  question  that  could  be  left  to  the  ivarj  on 
that  point  on  which  they  could  possibly  find  but 
in  one  way.  I  think,  therefore,  the  proper  thing 
to  do  is  to  reduce  the  judgment  by  the  amount  of 
the  dead  freight  and  let  it  stand  as  a  judgment 
toT7L 

Bucknill,  J. — I  quite  agree,  and  I  have  only 
a  few  words  to  add.  I  quite  understand  the  im- 
portance of  this  point  to  those  concerned  in  this 
matter  and  in  this  particular  trade.    In  charter- 

Sarties  we  find  very  often  the  cargo  treated  in 
liferent  ways.  We  find  it  descried  sometimes 
simply  as  **  a  cargo,"  sometimes  as  "  a  full  and 
complete  cargo  " ;  and  sometimes,  as  in  Morris  v. 
Levison  (uhi  sup.),  as  "  a  full  and  complete  cargo, 
say  about  so  many  tons."  Those  are  three  ways 
of  describing  the  cargo.  In  Morris  v.  Levison 
(ubi  sup.)  it  was  said  tlwt  where  it  is  described  as 
'*  a  full  and  complete  cargo,  say  about  so  many 
tons,"  then  there  may  be  a  question  for  the  jury 
as  to  what  "about  means.  "About  is  3  per 
cent.,"  said  Lord  Esher  in  that  case.  The  words 
"a  full  and  complete  cargo"  absolutely  cannot 
raise  a  difficulty,  because  that  is  what  the  ship 
can  carry ;  but  **  a  cargo  of  about  so  many  tons 
— as  in  the  present  case — ^is  a  very  clear  descrip- 
tion of  what  the  parties  intend  shall  be  the  con- 
tract. Here  the  contract  is  that  there  shall  be  a 
cargo  of  '*  about  2800  tons."  Now,  has  the  ship 
done  that  P    In  point  of  f  act>  she  has  done  it    I 


MARITIME  LAW  CASES. 


33 


QJB.  Div.] 


Pabsonb  V,  New  Zbaland  Shipping  Company  Limited. 


[Q.B.  Div. 


think,  therefore,  as  soon  as  it  is  found  that  the 
charterers  had  performed  their  part  of  the  con- 
tract bj  putting  that  quantity  on  board  there  is 
nothinf!^  left  for  the  jury  to  find,  and  no  question 
for  OS  to  determine. 

Appeal   aUowed,    Judgment  for  defendants. 
Leave  to  appeal  refused. 

Solicitors  for  the  plaintiffs,  Holman,  Birdwood, 
and  Co, 

Solicitors  for  the  defendants,  Ince,  Colt,  and 
Inee. 


Feb,  19,  20,  and  26, 1900. 

(Before  Kennedy,  J.) 

Pabsons  V,  New  Zealand  Shipping  Company 

Limited,  (a) 

BiU  of  lading — Incorrect  description  of  goods  in 
— Short  delivery — Bight  of  snipoumer  signing 
biU  of  lading  to  show  error  in  description  of 
goods— BiUs  of  Lading  Act  1855  (18  &  19  Vict, 
c.  Ill),  s,  3. 

Sect,  S  of  the  Bills  of  Ladina  Act  1855  does  not 
mcJce  the  bill  of  lading  conclusive  as  to  the  state- 
ment of  marks  upon  the  goods  shipped  where 
those  marks  do  not  affect  or  denote  substance, 
quality,  or  commercial  value. 

The  platntiff,  who  u>as  the  consignee  of  a  quantity 
of  lambtr  carcases  from  New  Zeatand  and  the 
holder  of  two  bills  of  lading  relating  thereto, 
claimed  for  short  delivery  against  the  defen- 
danUt  who,  as  agents  of  the  shipowners,  had 
signed  the  bills  of  lading,  which  described  the 
goods  as  "m^MrTced  a/nd  numbered  as  in  the 
marginJ*  In  one  bill  of  lading  the  marginal 
descrijotion  wcu  '*  Sun  Brand,  488  X,,  226  car- 
eases^and  in  the  other  "  Sun  Brand,  622  X,  608 
earcdtses,** 

On  the  ship's  arrival  in  London  some  carcases  of 
each  description  were  found  to  be  wanting,  but 
there  were  other  carcases  on  board  which  were 
marked  "Sun  Brand,  388  X"  and  "Sun 
Brand,  522  X."  respectively,  and  which  were  not 
claimed  by  any  other  importer  and  were  not 
inelud(d  in  cmy  other  bill  of  lading. 

The  defendants  tendered  to  the  plaintiff  these 
carcases  as  part  of  his  consignment,  but  the 
plaintiff  refused  to  accept  them,  and  contended 
that  the  defendants,  having  signed  the  biUs  of 
lading,  were  prevented  by  sect,  3  of  the  BiUs  of 
Lading  Act  1855  from  proving  an  error  in  the 
marginal  description  as  to  the  numerical 
marKvng,  and  that  the  biUs  of  lading  were  con- 
elusive  evidence  of  the  shipment  of  the  quantities 
deeignated  in  the  margins  with  the  marginal 
markings  "  622  "  and  "  488."  The  commercial 
value  cf  the  msat  would  be  wiaffected  whether  it 
were  marked  "  488  "  instead  of  "  388,"  or  "  622  " 
instead  of  "  522." 

Held,  thai  tfie  defendants  were  not  prevented  by 
sect,  B  of  the  BUls  of  Lading  Act  1855  from 
showing  that  the  carcases  tendered  to  the  plain- 
tiff were  by  the  shipper^s  error  incorrectly 
described  in  the  margins  of  tl^e  bills  of  lading, 
and  that  they  formed  part  of  the  plaintiff's  con- 
signment. 

Action  tried  by  Kennedy,  J.  in  the  Commercial 
Court. 

ral  Beportod  by  W.  W.  Obb,  Esq.,  B«rrliUr-«t-L»w. 

Vol.  DL,  N.  B. 


The  action  was  brought  by  the  plaintiff,  as 
consignee  in  London  of  a  quantity  of  lambs* 
carcases  shipped  from  New  Zealand,  against  the 
defendants,  who  were  the  agents  of  the  ship- 
owners and  who  had  signed  the  bills  of  lading, 
and  it  was  brought  in  respect  of  an  alleged  short 
delivery  of  carcases  by  the  defendants. 

The  facts  and  the  arguments  are  f uUy  set  out 
in  the  written  judgment  of  the  learned  judge. 

The  plaintiff  relied  upon  sect.  3  of  the  Bills  of 
Lading  Act  1855  (18  &  19  Yict.  c.  Ill),  which 
provides : 

Every  bill  of  lading  in  the  hands  of  a  consignee  or 
indorsee  for  valuable  consideration  representing  goods 
to  have  been  shipped  on  board  a  vessel  shall  be  condn- 
sive  evidence  of  sach  shipment  as  against  the  master  or 
other  person  signing  the  same,  notwithstanding  that 
such  goods,  or  some  part  thereof,  may  not  have  been  so 
shipped,  nnlesB  snoh  holder  of  the  bill  of  lading  shall 
have  had  actual  notice  at  the  time  of  receiving  the  same 
that  the  goods  had  not  been  in  fact  laden  on  board ; 
provided  that  the  master  or  other  person  so  signing  may 
exonerate  himself  in  respect  of  sooh  misrepresentation 
by  shoiring  that  it  was  caused  without  any  default  on 
his  part,  and  wholly  by  the  fraud  of  the  shipper,  or  of 
the  holder,  or  some  person  under  whom  the  holder 
claims. 

Danckwerts,  Q.C.  and  Loehnis  for  the  plaintiff. 

Carver,  Q.C.  and  Leek  for  the  defendants. 

Cur,  adv,  vult, 

Feb,  26.— Kennedy,  J.  read  the  following  judg- 
ment : — This  is  an  action  brought  by  the  plaintiff, 
the  consignee  in  London  of  a  quantity  of  lambs* 
carcases  from  Timaru,  New  Zealand,  against  the 
defendants,  who  were  the  agents  in  New  Zealand 
for  the  owners  of  the  steamship  Fifeshire,  in 
which  the  goods  were  carried,  and  who  signed  the 
biUs  of  ladling.  The  claim  is  for  damt^s  for 
short  delivery  of  154  carcases.  Each  of  the  bills 
of  lading,  two  in  number,  relating  to  the  claim 
in  this  action  describes  the  goods  included  in  it 
as  "  marked  and  numbered  as  in  the  margin," 
the  body  of  the  bill  of  lading  in  the  one  case 
giving  a  total  of  1166  carcases,  and  the  marginal 
descnption  containing  {inter  alia)  "Sun  Brand, 
488  X.,  226  carcases.^  The  body  of  the  bill  of 
lading  in  the  other  case  gives  a  total  of  1076 
carcases,  and  the  marginal  description  contains 
{inter  alia)  "  Sun  Brand,  622  X.,  608  carcases.*' 
On  the  ship's  arrival  in  London  fifty-three 
carcases  of  the  former  description,  so  far  as 
regards  the  figure  488,  and  101  carcases  of  the 
latter,  so  far  as  regards  the  figure  622,  were 
found  to  be  wanting.  But  there  were  on  board 
twenty-one  carcases  marked  **  Sun  Brand,  388  X.,'' 
and  102  carcases  marked  "  Sun  Brand,  522  X.,'' 
which  were  not  reauired  by  any  other  importer, 
and  to  which  no  bills  of  lading,  given  in  respect 
of  the  cargo  laden  on  the  Fifeshire,  related,  except, 
as  the  defendants  cont^id,  the  two  bills  of  lading 
already  mentioned  of  which  the  plaintiff  was 
the  holder.  If  these  carcases  were  treated  as 
carcases  included  in  these  two  bills  of  lading, 
although  incorrectiy  described  in  the  marginal 
description,  as  being  marked  "488"  instead  of 
"  388  '^  in  the  one  caae,  and  "  622 "  instead  of 
"522"  in  the  other,  there  was  still  a  deficiency 
in  the  number  ready  for  delivery  of  thirtv-one 
carcases.  The  plaintiff  in  this  action  claims 
damages  for  the  non-delivery  of  154  carcases. 
The  defendants  admit  the  claim  in  regard  to  the 
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deficiency  of  thirty-one  carcases,  and  in  respect 
of  that  they  paid  into  court,  after  service  of  the 
writ  of  summons,  a  sum  of  29^,  which  exceeds 
the  net  invoice  cost  at  the  rate  of  38.  Sd,  per 
stone  of  81b.  By  the  terms  of  the  bill  of  lading 
the  shipowner's  liability  in  case  of  loss,  or  deten- 
tion, or  injury  to  goods  for  which  they  may  be 
responsible  is  to  be  calculated  on,  and  in  no  case 
to  exceed,  the  net  invoice  cost.  I  hold  that  the 
defendants  are  entitled  to  the  benefit  of  this 
clause,  and  therefore  in  regard  to  the  plaintiff's 
claim  as  regards  thirty-one  carcases,  tne  plain- 
tiff's claim  is  satisfied  by  the  payment  into 
court.  In  regard  to  the  larger  subject  of  the 
claim — 123  carcases — ^the  main  issue  is  this.  The 
defendants  say :  *'  The  twenty- one '  Sun  Brand,  388 
X.,'  and  the  102  *  Sun  Brand,  522  X.,'  really  formed 
part  of  the  plaintiff's  consignment,  and  were 
erroneously  described  in  the  margins  of  the  two 
bills  of  lading,  in  the  one  as  '  488 '  instead  of  *  388,' 
and  in  the  other  as  *  622 '  instead  of  *  622.'  We 
carried  these  carcases  as  part  of  the  goods 
included  in  the  two  bills  of  lading ;  we  tendered 
the  plaintiff  these  as  part  of  his  consignment; 
we  therefore  performed  our  contract,  and  his 
refusal  to  accept  them  as  part  of  his  goods  was 
unjustifiable."  The  plaintiff,  on  the  other  j^and, 
does  not  admit  the  fact  tbat  these  carcases  did 
form  part  of  his  consignment  in  the  sense  of  being 
shipped,  and  intended  to  be  included  in  the  totals 
set  forth  in  the  bills  of  lading ;  and  further  he 
says,  as  a  matter  of  law,  that  the  defendants, 
having  bv  their  manager,  W.  Bennett,  signed  the 
bills  of  lading,  are  concluded  by  sect.  3  of  the 
Bills  of  Lading  Act  1855  (18  &  19  Vict.  c.  Ill) 
and  cannot  be  allowed  to  preve  an  error  in  the 
marginal  statement  of  the  bills  of  lading  as  to 
the  numerical  marking  of  123  of  the  carcases 
(twenty -one  in  the  one  case  and  102  in  the  other). 
He  contends  that  these  bills  of  lading,  so  signed, 
are  not  only  conclusive  evidence  against  the 
defendants  of  the  total  number  of  careases 
therein  respectively  stated  to  be  shipped  and  of 
the  carcases  being  of  the  quality  "Bun  Brand, 
X.,"  and  of  the  grade  of  weight  designated  in  the 
margin  in  the  case  of  one  bill  of  lading  by  the 
final  letter  "  8  "  and  in  the  other  by  Uie  final 
letter  "2,"  but  also  conclusive  evidence  of  the 
shipment  of  quantities  designated  in  the  margins 
of  these  bills  of  lading  with  the  marginal  mark- 
ings •*  622  "  and  •*  488.^' 

Upon  the  evidence  and  statements  before  me, 
I  find  the  facts,  so  far  as  they  appear  to  me 
to  be  material,  to  be  these :  The  Sun  Brand  is 
a  registered  brand  of  the  shippers,  the  Christ- 
church  Meat  Company  Limited,  under  whose 
form  of  bill  of  lading,  signed  by  the  defen- 
dants' manager,  the  meat  in  question  was 
shipped.  Tlukt  brand  and  the  "X."  denote 
quahty;  of  the  thre«-figure  numbering,  whether 
488,  388,  622,  or  522,  the  final  figure  is  im- 
portant  because  it  denotes  what  may  be  called 
the  classification  of  weight  as — e.g.,  35-401b.,  or  as 
the  case  may  be.  The  duplicature  of  this  figure, 
88,  22,  and  so  on  is  a  peculiarity  of  these  shippers 
to  indicate  both  that  the  meat  comes  f  rem  their 
factories,  as  the  killing  and  freezing  places  appear 
to  be  called,  and  that  the  meat  is  their  own  property, 
and  has  not  been  frozen  and  shipped  by  them  as 
agents  for  other  jpersons.  The  first  figure,  as  the 
6  in  622,  or  the  4  in  488,  simply  records  the  date 
of  killing  and  freezing,  and  so  for  the  purposes 


of  his  own  accounts  it  has  its  use  or  importance 
for  ttie  shipper,  just  as  the  duplication  of  the  2 
or  the  8  has ;  but  neither  the  first  figure  nor  the 
duplication  of  the  following  figure  has,  as  I 
understand  the  evidence,  any  distinctive  vsJue  as 
regards  the  market  for  the  meat.  In  other  wordn, 
and  to  sum  up,  given  tbe  "  Sun  Brand  "  and  "  X." 
and  the  first  figure,  the  meat  is  as  a  commercial 
article  absolutely  unaffected  in  character  or  value 
whether  it  is  marked  "  522  "  or  "  622,"  "  488  "  or 
*'  388."  Secondly,  I  find  as  a  fact  that  in  practice, 
and  according  to  the  course  of  business  in  ship- 
ment, the  only  tally  at  Timaru  made  on  behalf  of 
the  ship  is  a  tally  of  the  number  of  carcaaee. 
The  work  proceeds  rapidly  day  and  night,  and  no 
attempt  is  made  to  check  the  shipper  b  marks  or 
numbers  upon  the  individual  carcases.  The 
carcases  are  brought  in  insulated  vans  from  tbe 
freezing  store,  some  distance  away,  to  the  mole  or 
breakwater  where  the  ship  lies,  and  thence  are 
shot  at  once  down  a  shoot  through  the  ship's  side 
into  the  refrigerating  chamber  of  the  ship. 
Thirdly,  I  find  as  a  fact  in  regard  to  the  carriage 
and  discharge  that  there  were  no  other  ship- 
ments  on  board  the  Fifeshire  of  **  Sun  Brand,  X." 
with  duplicated  2  or  duplicated  8  under  any  bills 
of  lading  other  than  those  of  which  Parsons 
became  tne  holder ;  nor  were  there  any  cUimR  by  any 
other  consignees  for  the  twenty-one  "  388  "  or  the 
102  *^  522,"  which  the  defendants  sought  to  deliver 
to  the  plaintiff  as  part  of  his  consignment.  So 
far  as  1  can  discover  in  the  documents,  though  I 
do  not,  on  my  note,  find  any  oral  statement  in 
evidence  to  tliat  effect,  no  "  Sun  Brand "  at  all 
were  shipped  under  any  bills  of  lading  except  to 
the  plaindff.  In  the  result  I  have  come  to  the 
conclusion  upon  the  question  of  fact  that  the 
defendants  have  discharged  the  burden  of  proof 
which  undoubtedly  lay  upon  them,  and  that  the  true 
inference  from  the  evidence  is  that  the  twenty-one 
"  Sun  Brand,  388  X.,"  and  the  102  "  Sun  Brand, 
522  X.,"  which  the  defendants  asked  the  plaintiff 
to  take  as  part  of  his  consignment,  did  respectively 
form  part  of  the  quantities  set  forth  in  the  two  bills 
of  lading,  and  were  by  the  shipper's  error  inoor- 
rectly  included  in  the  respective  marginal  specifica- 
tions under  "  488  "  and  •*  622." 

Upon  the  point  of  law  I  have  come  to  the 
conclusion  that  the  defendants  are  not  pre- 
vented by  sect.  3  of  the  Bills  of  Lading  Act 
1855  frum  showing  and  relying  upon  these 
facts  in  order  to  establish  that  twenty-one 
fewer  carcases  "Sun  Brand,  488  X."  and  102 
fewer  carcases  "  Sun  Brand,  622  X."  were  shipped 
than  are  stated  in  the  margins  of  the  bills  of 
lading,  and  that  these  were  shipped  as  part  of 
the  total  quantifies  stated  in  these  bills  of  'ading 
respectively,  twenty-one  "  Sun  Brand,  388  X."  ana 
102  "  Sun  Brand,  522  X."     I  so  hold  upon  the 

§  round  that  in  my  view  the  section  referred  to 
oes  not  operate  to  make  the  bill  of  lading  con- 
clusive as  to  the  statement  of  marks  upon  the 
goods  shipped  where  those  marks  do  not  affect  or 
denote  substance,  quality,  or  commereial  value. 
To  interpret  this  statutory  enactment,  as  Mr. 
Danckw^i»  for  the  plaintft  has  invited  me  to 
interpret  it,  so  as  to  prevent  the  party  sued  as  the 
party  responsible  for  carriage  of  ^oods  under  a 
Dill  of  lading  and  I  will  assume  signing  tlie  bill  of 
lading,  from  showing  not  that  he  has  carried 
fewer  goods  than  the  bill  of  lading  specifies,  or 
goods  different  in  substance  or  qimlity  or  valoe 
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from  thoee  which  are  specified  in  the  bill  of  lading, 
bnt  that  the  bill  of  lading  has  been  incorrectly 
filled  np  in  regard  to  the  statement  of  the  mark 
put  npon  parcels  of  g^oods  bjr  the  shipper  for  the 
purposes  of  identification  or  record,  would  be, 
as  it  appears  to  me,  to  strain  the  meaning  of  the 
section.  It  was  not  unfairly  urged,  I  tmnk,  by 
Mr.  Carrer,  for  the  defendants,  that  it  the  statute 
operates  in  such  a  case  as  this  the  shipper  who 
signed  a  bill  of  lading  would  be  conclusively 
bound  by  a  clerical  error  in  description  of  an 
immaterial  mark  in  a  bill  of  lading.  No  authority, 
as  it  appears  to  me,  has  been  cited  which  realJy 
supports  such  an  interpretation  as  that  for  which 
the  plaintiff  contends.  Bradley  y.  Dunipace  (5 
L.  T.  Rep.  356  ;  31 L.  J.  210,  Ex. ;  32  L.  J.  22,  Ex.) 
is.  I  think.  di8tin£p]i8hable.  The  weight  there,  as 
the  judgment  of  the  Exchequer  Chamber 
delivered  by  Wightman,  J.  points  out,  was  of 
some  importance  in  the  contrsuct.  The  plalntifE's 
counsel  suggested  in  this  case  an  importance  of 
the  mark  in  regard  to  insurance ;  but  it  appears 
to  me  that  a  difficulty  in  matters  outside  the  con- 
tract of  the  shipment  of  the  nature  and  value  of 
the  goods  themselves  is  not  a  matter  which  ought 
to  aifect  the  question  of  the  applicability  of 
the  statute  to  such  a  case  as  the  present. 
Taking  this  view  of  the  case,  it  is  unnecessary 
for  me  to  consider  the  three  other  points  which 
Mr.  Carver  also  relied  on.  First,  that  the  defen- 
dants, on  the  face  of  the  bills  of  lading,  signed  as 
agents  only  for  the  shipowners — as,  in  fact,  they 
were — and  therefore  could  not  be  successfully 
sued;  secondly,  that  in  regard  to  the  Bills  of 
Lading  Act  lo55,  s.  3,  by  the  operation  of  the 
clause  of  these  bills  of  lading,  **  the  ship  will  not 
be  responsible  for  correct  deliveir  unless  each 
package  is  distinctly,  correctly,  and  permanently 
marked  by  the  merchant  before  shipment  with  a 
mark  or  number  and  address,"  the  effect  of  that 
section,  if  otherwise  such  as  the  plaintiff  contended 
for,  would  be  destroyed  (see  Jessel  v.  Bath,  L.  Bep. 
2  Ex.  267) ;  and,  thirdly,  that,  as  the  value  and 
nature  of  the  carcases  offered  to  the  plaintiff  by 
the  defendants  were  the  same  as  those  of  suco 
carcases  as  should  have  been  delivered  to  him 
under  the  marks  stated  in  the  bills  of  lading,  the 
plaintiff,  as  he  was  tendered  an  equivalent,  could 
claim  no  damages.  I  will  only  say,  so  far  as 
regards  the  last  point,  that  it  seems  to  me  now, 
as  I  said  during  the  argument,  untenable.  A 
carrier  who  fails  to  deliver  cannot  avoid  the 
consignee's  claim  for  damages  by  offering  some- 
thing which  is  not  the  thing  to  which  the  consignee 
is  entitled,  because  it  would  be  equivalent  in 
value.  The  first  point  is  not,  I  think,  open  to  the 
defendants,  because  they  have  accepted  in  this 
action  the  position  of  the  shipowners  as  carriers 
of  the  goods.  There  is  more,  I  think,  to  be  said 
for  the  second  point,  but  I  prefer  to  rest  my  judg- 
ment upon  the  ground  which  I  have  stated. 

Judgment  far  the  defendants^ 

Solicitor  for  the  phdntiff,  Charles  Butcher, 
Solicitors  for  the  defendants,  W,  A,  Crump  and 
Ban. 


PROBATE,  DIVORCE,  AND   ADMIRALTY 
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ADMIRALTY    BUSINESS. 

Tuesday,  Oct  31, 1899. 

(Before  Babnes,  J.  and  Trinity  Mastbrs.) 

Thb  Cathay,  (a) 

CaUisian — Fag — Duty  to  keep  course  and  sneed — 
Whistle— Begulations  far  preventing  coUisions 
at  sea,  arts,  16  and  21. 

The  steamship  C,  while  proceeding  at  the  rate  of 
about  three  "knots  an  hour  in  a  thick  fog,  heard 
the  whistle  of  another  steamship  about  four 
paints  an  the  part  how.  The  C.  kept  her  course 
and  speed,  and  the  whistle  of  the  atker  vessel  was 
heard  to  be  apparently  broadening.  Shortly 
afterwards  the  other  steamship  was  seen  close  to 
and  bearing  five  or  six  points  an  the  port  bow  of 
the  C.  The  engines  of  the  0.  were  then  at  once 
stopped  and  reversed,  but  a  collision  occurred. 

Held,  that  the  0.  wets  in  part  to  blam^  far  the 
collision  for  having  failed,  in  a/xardance  with 
art.  16  of  the  Regulations  far  Preventing  Colli- 
sions, when  the  whistle  of  the  other  steamship 
was  first  heard,  to  stop  her  engines  and  after- 
wards to  navigate  with  caution  until  all  danger 
of  collision  was  over,  and  w<u  not  justified  in 
continuing  her  speed  under  art.  21.  AlthotLoh 
art.  21  of  the  Regulations  far  Preventing  CoUi- 
sions at  Sea  directing  a  snip  to  keep  her  course 
and  speed  is  a  general  rule,  it  is  qualified  by 
art^  lb,  and  hence,  where  two  steamships  in  a  fog 
are  crossing,  each  aught  to  stop  her  engines  if  she 
hears  the  whistle  of  the  other  forward  of  her 
beam. 

This  action  arose  out  of  a  collision  which 
occurred  at  about  8  a.m.  on  the  4th  Sept.  1899  off 
Cape  St.  Vincent  between  the  plaintiffs'  steam- 
ship Clan  Macgregar  and  the  defendants'  steam- 
ship Cathay.  Both  vessels  were  found  to  blame, 
but  the  navigation  of  the  Cathay  is  alone  dealt 
with  in  this  report. 

The  following  was  the  defendants'  case  as 
alleged  in  the  2nd  and  3rd  paragraphs  of  the 
defence  *. 

Paragraph  2.  Aboat  7.30  a.m.  on  the  4th  Sept.  1899 
the  Cathay  ,  .  .  was  in  the  neighboorhood  of  Cape 
St.  Vincent,  in  the  oonrse  of  a  voyage  from  Antwerp  to 
Vladivostook  .  .  .  There  was  a  thick  fog  with  no 
wind,  and  the  Cathay,  with  her  engines  working  dead 
slow,  was  making  barely  three  knots  an  hour  through 
the  water  on  a  S.  seven  degrees  E.  (tme)  coarse.  Her 
steam  whistle  was  being  regnlarly  sonnded  for  fog,  in 
accordance  with  the  regalations,  and  a  good  look-oat  was 
being  kept  on  board  of  her. 

Paragraph  3.  In  these  cironmstanoes  the  whistle  of  a 
steamship,  which  afterwards  proved  to  be  the  Clan 
Macgregor,  was  heard  at  a  great  distance  and  bearing 
abont  fonr  points  on  the  port  bow.  The  whistle  of  the 
Cathay  continned  to  be  sonnded,  in  accordance  with  the 
regalations,  and  the  whistle  of  the  Clan  Macgregor  was 
heard  several  times  at  a  great  distance  on  about  the  same 
bearing  and  then  was  heard  to  draw  broader  and  broader 
on  the  port  side  of  the  Cathay.  The  Clan  Macgregor 
was  apparently  going  clear,  but  she  suddenly  came  into 
view  at  a  distance  of  abont  200ft.  and  bearing  five-six 
points  on  the  port  bow.  The  engines  of  the  Cathay 
were  at  once  reversed  full-speed  astern,  and  her  whistle 
was  sounded  three  short  blasts,  but  the  Clan  Macgregor, 
which  was  proceeding  at  considerable  speed,  came  on 

(a)  Reported  by  Butlkr  Abpinall,  Esq.,  Q.O.  tnd  Suttsiv 
TiMMiB,  Esq.,  Barrister-at-Lav. 
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nnder  a  starboard  helm  and  with  her  starboard  side 
stmok  the  stem  of  the  Cathay  and  then,  oroesing  her 
bows,  disappeared  in  the  fog. 

The  defendants  gave  evidence  in  support  of  the 
above  allegations. 

Scrutton  (with  him  Lawaon  Walton,  Q.O.),  for 
the  plaintiffs,  contended  that  the  Cathay  must  be 
held  to  blame  for  noncompliance  with  art.  16  of 
the  Rules  and  Regulations  for  Preventing  Col- 
lisions at  Sea,  in  failing  to  stop  on  hearing  the 
first  whistle. 

Jo8eph  Walton,  Q.O.  (with  him  AspinaU,  Q.O. 
and  otohes),  for  the  defendants,  argued  that  the 
Cathay  was  a  crossing  steamship  on  the  starboard 
bow  01  another  steamship,  and  was  bound  under 
art.  21  to  keep  her  course  and  speed ;  and  further, 
that  the  position  of  the  other  steamship  was 
ascertained,  and  that  there  was  therefore  no  duty 
upon  the  Cathay  to  stop  her  engines,  and  then  to 
navigate  with  care  and  caution  under  art.  16. 

Arts.  16  and  21  of  the  Rules  and  Regulations 
for  Preventing  Collisions  at  Sea  are  as  follows : 

Art.  16.  Every  vessel  shall,  in  a  fog,  mist,  or  falling 
snow,  or  heavy  rain  storms,  go  at  a  moderate  speed, 
having  oarefnl  regard  to  the  existing  oironmstances  and 
conditions. 

A  steam  vessel  hearing,  apparently  forward  of  her 
beam,  the  fog  signal  of  a  vessel,  the  position  of  whioh  is 
not  ascertained,  shall,  so  far  as  the  circumstances  of  the 
case  admit,  stop  her  engines,  and  then  navigate  with 
oantion  until  danger  of  c^lision  is  over. 

Art.  21.  Where  by  any  of  these  rales  one  of  two 
vessels  is  to  keep  out  of  the  way  the  other  shall  keep 
her  course  and  speed. 

NoTB. — When,  in  consequence  of  thick  weather  or 
other  causes,  such  vessel  finds  herself  so  close  that 
collision  cannot  be  avoided  by  the  action  of  the  giving 
way  vessel  alone,  she  shall  also  take  such  action  as  will 
best  aid  to  avert  collision  (see  arts.  27  and  29). 

Babnes,  J.  (after  dealing  with  the  case  of  the 
Clan  Macgregor,  which  vessel  he  found  partly  to 
blame,  continued  :)—:Then  turning  to  tne  other 
side  of  the  case,  the  short  story  of  it  is,  as  told 
by  the  captain,  that  having  set  his  ship  on  this 
course  of  S.  seven  degrees  E.  true,  he  heard  the 
plainti^s'  whistle  f  ainQy  but  distinctly  nearly  f  our 
points  on  the  port  side,  afar  off,  and  sounded  his 
in  reply,  and  continued  to  whistle  after  that  time; 
and  he  says  he  heard  her  whistle  blown  until  the 
collision.  In  the  beginning  he  says  the  whistle 
kept  on  the  same  bearing  for  some  minutes — 
about  ten  minutes — ^and  that  after  that  it  began 
to  broaden  on  his  port  side  and  broadened  more 
and  more.  When  the  whistle  began  to  broaden 
he  thought  the  vessel  would  ^o  clear  under  his 
stem,  and  he  says  he  heard  it  so  broaden  for 
nearly  twenty  minutes,  and  the  last  time  he  heard 
the  whistle  from  the  Clan  Macgregor  it  was 
nearly  abeam.  When  he  saw  her  she  was  nearly 
two  points  before  his  beam,  and,  he  told  me,  about 
half  a  ship's  len^h  off.  It  is  quite  clear  to  my 
mind  that  he  misjudged  the  sound  of  the  whistle 
entirely,  because  it  is  obvious  that  on  the  courses 
which  the  vessels  were  making  the  whistle  could 
not  broaden  in  the  way  he  said  it  did,  and  the 
most  probable  thing,  it  seems  to  me,  is  that  the 
whistle  remained  on  the  same  bearing  all  the  way 
through.  Li  that  state  of  things  it  is  suggested 
that  the  master  of  the  Cathay  was  right  in  keep- 
ing his  course  and  speed  up  to  the  time  when  he 
saw  the  vessel  and  reversed  for  her.    I  cannot 


accept  that  view  of  the  case  at  alL  Ab  I  have 
already  said  it  seems  to  me  that  although  art.  21 
is  a  general  rule,  it  is  qualified  by  art.  16  in  cases 
where  the  latter  article  applies;  and  this  is  one 
of  those  cases,  because  tnis  vessel  undoubtedly 
heard,  forward  of  her  beam,  the  fog  signal  of  the 
Clan  Macgregor.  It  is  said  by  Mr.  Walton  that 
ihose  on  board  the  Cathay  could  and  did  ascer- 
tain the  position  of  the  whistle  which  was  heard. 
I  do  not  agree  with  that  contention,  nor  do  the 
Elder  Bretiiren.  It  is  clear  that  the  captain  did 
not,  and  could  not,  properly  ascertain  the  posi- 
tion of  the  vessel,  and  was  not  in  the  least 
justified  in  assuming  she  would  pass  under  his 
stem.  To  my  mind,  on  hearing  that  vessel  he 
should  have  stopped  his  engines  and  navigated 
with  caution  until  the  danger  was  over.  If  he 
had  done  so  there  would  have  been  no  collision. 
No  doubt  her  speed  was  kept  up  until  the  last 
moment,  and  then  she  crashed  into  the  Clan 
Macgregor  and  sank  her.  I  think  it  would  be 
extremely  dangerous  to  hold  that  in  a  dense  fog 
when  vessels  can  be  seen  only  at  a  very  shoit 
distance,  the  vessel,  which  from  an  ultimate 
knowledge  of  the  respective  courses,  is  shown  to 
be  the  one  which  in  clear  weather  should  keep 
her  course  and  speed  is  to  be  held  to  be  justified 
in  keeping  her  course  and  speed  when  there  is 
such  a  fog  that  the  vessels  cannot  see  each  other 
at  all,  and  cannot  be  certain  of  each  other's  posi- 
tion. I  hold,  without  any  doubt,  that  a  ship  in 
the  position  of  the  Cathay  ought  to  have  stopped 
her  engines  and  taken  on  her  speed  in  order  to 
comply  properly  with  art.  16.  Both  vessels  must, 
therefore,  be  held  to  blame  for  this  collision. 

Solicitors  for  the    plaintiffs,    HoUams,    Sons 
Coward,  and  Hawhsley, 
Solicitors  for  the  deiendants,  Stokea  and  Stokes, 


Wednesday,  Dec.  6, 1899. 

(Before  Buoknill,  J.  assisted  by  Tbinity 

Masters.) 

The  John  Hollowat.  (a) 

Collision — River  Thames — Crossing  ship— Rides 
and  Bye-laws  for  the  Navigation  of  the  River 
Thames,  arts.  48,  53. 

A  steamship  which  is  turning  in  the  river  Thames, 
on  that  side  of  mid-channel  on  which  she  is  being 
navigated,  having  no  way  vpon  her  and  with  her 
anchor  dovon  ana  holding,  is  not  a  steamship 
crossing,  within  the  meaning  of  art.  48  of  the 
Thames  Rules,  from  one  side  of  the  river  towards 
the  other,  although  at  some  time  during  theprO' 
cess  of  turning  some  portion  of  her  hull  may  be 
to  the  north  of  mid-channel. 

The  River  Derwent  (64  L.  T.  Rep.  509 ;  7  Asp. 
Mar,  Law  Cas.  37)  distinguished. 

This  action  arose  out  of  a  collision  which 
occurred  in  the  river  Thames  on  the  23rd  June 
1899  between  the  plaintiffs'  steamship  DalmaHa 
and  the  barge  Hambro\  which  was  in  tow  of  the 
defendants'  tug  John  HoUoway. 

The  plaintiff's  case  was  that  the  Dalmaiui,  a 
steamship  of  1268  tons  net  register,  was,  in  the 
course  oi  a  voyage  to  London,  in  the  river  Thames 
off  the  entrance  to  the  Surrey  Oommercial  Dock. 

(a)  Reported  bv  Butlir  Aspinall,  Esq.,  Q.O.,  tnd  Sdttob 
TIM1U8,  Esq.,  BarriBter-ftt-Law. 
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The  weather  was  dear,  and  the  tide  was  about  an 
hour  and  a  half  before  high  water,  running  about 
one  and  a  half  knots  an  honr. 

The  DaLmaHa  was  swinging  round  with  a  view 
to  entering  the  dock,  haying  a  tog  on  her  star- 
board bow.  Her  starboard  anchor  was  down  and 
holding,  and  her  engines  were  stopped.  She  had 
come  up  on  the  south  side  and  was  swung  nearly 
athwart  the  riyer  with  her  head  to  the  northward. 
A  good  look  out  was  being  kept  on  board  of  her, 
and  her  whistle  had  been  blown  four  short  blasts 
to  intimate  that  she  was  turning  round. 

In  these  circumstances  those  on  board  of  her 
particularly  noticed  the  tug  John  HoUoway^  which 
had  preyiouslj  been  seen  at  a  considerable  distaoce 
coming  up  the  riyer  towing  four  barges,  of  which 
the  Hambro'  was  the  first  barge  in  the  starboard 
rank.  The  John  HoUoway  was  two  or  three  ships* 
lengths  off  on  the  starboard  quarter  of  the  DaU 
numa.  The  John  HoUoway  came  on  at  consider- 
able speed,  and  herself  passed  just  clear  of  the 
Dalmatia,  but  the  Hambro*  with  her  starboard 
side  struck  her  rudder  and  propeller,  doing  the 
damage  proceeded  for. 

The  defendants'  case  was  that  the  tug  John 
HoUoway,  with  three  loaded  barges  and  one  light 
barge  in  tow,  was  proceeding  up  the  Lower  Pool 
of  the  riyer  Thames.  The  barge  Hambro*  was  in 
the  first  rank  on  the  starboard  side.  The  weather 
was  fine  and  clear,  and  the  tide  third  quarter 
flood  of  the  force  of  about  two  and  a  half  knots  an 
hour.  The  John  HoUoway  was  heading  straight 
up  tbe  reach  making  about  three  knots  oyer  the 
groimd,  and  a  good  look  out  was  being  kept  on 
board  of  her.  In  these  circumstances  the  DaU 
matia,  which  had  oyertaken  and  passed  the  John 
HoUoway,  suddenly  sounded  four  olasts  and  com- 
menced  to  round  in  the  riyer  when  some  distance 
aboye  the  John  HoUoway,  The  helm  of  the  latter 
was  starboarded  to  pass  to  the  southward  of  the 
roads,  and  wae  shortly  afterwards  ported  to  cleai* 
craft  at  the  tier,  and  she  then,  with  her  tows, 
headed  straight  up  the  riyer  to  pass  between  the 
stem  of  the  Valmatia  and  ayessel  at  anchor.  W  hen, 
howeyer,  dose  to  the  steamer,  and  in  a  position  to 
pass  with  her  tows  all  dear,  that  yessel  suddenly 
came  astern  ^th  her  engines,  and,  though  hailed 
to  go  ahead,  she  struck  the  barge  Han^o*  with 
her  rudder  upon  the  starboard  side  forward  of 
midships,  causing  the  damage  for  which  the  de- 
fendants coimter-daimed. 

The  defendants  charged  the  plaintiffs  with 
{inter  alia)  failing  to  keep  out  of  the  way  of  the 
John  HoUoway  and  her  tows. 

By  the  Rules  and  Regulations  for  the  Nayiga- 
tion  of  the  Riyer  Thames  1898 : 

Art.  48.  Steam  yeesels  and  steam  lauiohes  orossingr 
from  one  aide  of  the  riyer  towards  the  other  side  shall 
keep  ont  of  the  way  of  yessela  nayigatingf  op  and  down 
tlierirer. 

Art  53.  Where  by  the  aboye  bye-laws  one  of  two 
yoeeols  is  to  keep  oat  of  the  way  the  other  shall  keep 
ber  course  and  speed. 

AtpinaU,  Q.C.  and  Dr.  Stubbs  for  the  plaintiffs. 

^i^,  Q-C).  and  Batten  for  the  defendants. 

The  following  case  was  cited : 

The  River  Derwent,  64  L.  T.  Bep.  509  ;  7  Asp.  Mar. 
Law  Cas.  37. 

BuoENiLL,  J. — ^This  case  raises  a  point  which 
has  not  been  raised  exactly  before.  The  point  is 
whether  a  yessel  turning  in  the  Thames  on  the 


same  side  on  which  she  is  being  nayigated,  so  far  as 
that  is  possible  haying  regara  to  her  length,  is  a 
ship  crossing  from  one  side  of  the  riyer  towards 
the  other,  within  the  meaning  of  art.  48  of  the 
Thames  Rules.    That  rule  and  art.  53  must  be 
read   together.      [His    Lordship   read   the   two 
articles.  J   The  eyidence  has  been  yery  conflicting. 
The  story  told  by  the  witnesses  for  the  plaintiffs 
is  that  the  Balmatia  had  been  nayigating  up  the 
Thames  on  the  south  side  of  the  riyer,  and  when 
a  little  below  the  entrance  to  the  Surrey  Com- 
mercial Dock  her  helm  was  put  to  port  in  order 
to  turn  her  round  and  take  ner  into  the  Surrey 
Oommercial  Dock  on  the  south  side  of  the  riyer. 
That  when  she  had  answered  about  ten  points 
under  the  port  hdm,  which  means  that  she  would 
then  be  about  two  points  more  than  right  athwart 
tbe  riyer,  she  was  dead  in  the  water,  her  anchor 
haying  been  let  go,  partly  to  check  her  way  on 
account  of  a  bai^  which  ^as  at  anchor  close 
ahead  of  her,  and  partly  perhaps  to  help  her  to 
swing.    That  the  anchor,  as  I  find  was  the  fact, 
had  hold  of  the  ground,  and  was  not  what  is 
called  dredging.     When  in   this   position,  and 
with,  as  is  said  by  the  plaintiffs'  witneeses,  a 
water  space  between  the  stem  of  the  Dalmatia 
and  the    Russian    barque   astern   of    her,   too 
narrow  for  the  defendants'  tug  and  her  tow  to 
pass  through,  the  tug  is  said  to  haye  attempted 
the  impossible,  and  to  haye  caused  this  collision 
between  the  barge  Hambro*  and  the  rudder  of  the 
DaVmatia,    The  case  set  up  by  tbe  defendants  is, 
stated  shortly :  that  the  Dalmatia,  haying  blown 
a  four-blast  si^al,  had  got  about  athwart  the 
riyer,  and  that  just  as  the  tug  and  her  tow  were 
passing  between  her  stem  and  the  Russian  barque 
the  Dalmatia  came  astern  and  so  caused  the 
collision,  there  being  plenty  of  room  for  the  tug 
and  tow  to  pass  safely  if  the  Dalmatia  had  not 
come  astern.     It  is  admitted  that  nothing  was 
done  by  the  Dalmatia  to  keep  out  of  the  way  of 
the  tug  and  tow,  but  the  charge  made  against  the 
tug  is  that  she  might  haye  ayoided  the  collision 
by  reasonable  care   and  caution;   but  it  is  not 
proyed  to  my  satisfaction  that  any  steps  could 
haye  been  taken  on  board  the  tug  except  easing 
her  way,  and  so  allowing  the  Dalmatia  to  swing 
more  up  and   down,  and   thus  increasing   the 
waterway  between  herself  and  the  Russian  barque. 
On  the  question  of  fact  whether  tbe  Dalmatia  did 
moye  astern  at  the  critical  and  dangerous  time, 
I  am  satisfied,  after  hearing  the  witnesses  on  both 
sides,  that  she  did  not,  and  I  find  as  a  fact  that 
she  was  making  no  moyement  through  tbe  water 
at  the  time  of  tiie  collision,  but  that  her  stem  was 
swinging  slowly  round,  so  that,  had  not  the  colli- 
sion happened  when  it  did,  she  would  haye  safely 
turned  round  head  on  tide,  when  her  anchor  would 
haye  been  lifted,  and  she  would  haye  proceeded 
into  dock. 

On  the  question  whether  the  Do^mo^tawas  a 
crossing  yessd  or  not  within  the  meaning  of  the 
48th  bye-law,  the  case  of  The  Biver  Derwent 
(ubi  sup,)  was  cited  by  counsel  for  plaintiffs  and 
defendants  alike.  The  facts  of  that  case  are  not 
the  same  as  those  in  this.  The  AUendale  was  in 
the  act  of  crossing  the  Thames  from  the  south  to 
the  north  side  in  order  to  moor  on  the  north  side, 
and  whilst  she  was  still  performing  that  manoeuyre 
the  collision  happened,  and  she  was  held  to  be  a 
crossing  ship.  The  Lord  Chancellor  points  out 
in  his  judgment,  '*  that  it  was  undoubtedly  a  fact 
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that  the  Allendale  did  cross  from  one  side  of  the 
river  to  the  other."    He  also  said  that  when  a 
vessel  has  left  the  south  shore  and  is  goinf|^  toward 
the  north  shore  she  is  in  the  act  of  crossing.    In 
this  case  the  Dalmatia  did  not  leave  the  south 
side  of  the  river  although  by  reason  of  her  great 
length,  when  she  was  athwart,  some  part  of  the 
hull  was   on  the    north    side  of  mid  •  stream. 
She  never  crossed  the  river  in  fact,  and  it  was 
never  intended   that  she   should   do    80.     The 
manoeuvre  wus  simply  the  manoeuvre  of  turning 
round  in  the  river  on  the  south  side  of  mid- 
channel  so  far  as  possible.    It  is  true  that  she 
was   not    preceding    up    the    river,    nor    down 
it,    but    that    she    was    being    tiimed    round 
in    it,    and    this    affords    the    onlv    difficulty 
that  I  feel   on  the   construction  of   this   bye- 
law.    The  question  is,  whether  it  applies  to  all 
such  steam  vessels  as  are  not  proceeding  up  and 
down  river,  but  are  either  crossing  from  one  side 
to  the  other,  or  are  turning  round  as  this  vessel 
was.    If  such  a  construction  is  to  be  given  to  it, 
it  applies  to  the  smallest  as  well  as  to  the  largest 
vessels.    I  cannot  construe  the  rule  to  mean  more 
than  it  seems  to  me  to  state,  and  I  think  I  should 
be  doing  so  if  I  held  that  it  applies  to  every  vessel 
which  is  being  turned  round  in  the  river,  although 
I  do  not  say  that  a  vessel  so  turning  might  not  at 
some  time  in  the  process  of  turning  be  crossing 
towards  the  other  side.  It  would  depend  upon  the 
facts  of  each  case,  but,  in  my  opinion,  it  would  be 
very  hard  upon  steamships  if  such  vessels  when 
athwart  the  tide,  in  the  act  of  turning  round  for 
the  purpose  of  getting  into  dock,  were  held  in  all 
cases  when  in  such  positions  to  be  bound  to  keep 
out  of  the  way  of  vessels  navigating  up  and  down 
the  river.     Such  vessels,  in  obeying  the   rule, 
would  necessarily  have  sometimes  to  place  them- 
selves in  positions  of  extreme  difficulty  and  danger. 
On  the  facts  of  the  case  I  find  that  the  Dalmatia 
was  not  in  motion  through  the  water,   but  was 
slowly  swinging  to  her  anchor  in  the  act  of  turning 
round,  and  was  not  a  vessel  crossing  the  river 
within  the  meaning  of  the  rule.    [His  Lordship 
then  dealt  with  the  other  points  of  the  case,  and 
concluded  by  finding  the  John  Hollovoay  alone  to 
blame]. 

Solicitors  for  the  plaintiffs,  Stokes  and  Stokes, 
Solicitors  for  the  defendants,    W.  Hurd  and 
SoYis. 


Dee,  15, 16,  and  18, 1899. 

(Before  Bucknill,  J.  and  Trinity  Masters.) 

The  Philadelphian.  (a) 

Collision — "  Vessel  of  IbOft.  or  upwards  in  length*^ 
— Anchor  light — Meaning  of  **m  the  forward 
pn/rt  of  the  vessel " — Regulations  for  Preventing 
Collisions  at  Sea  1897,  art,  II. 

A  vessel  SlSft,  in  length  which  carries  her  for- 
ward anchor  light  in  the  fore-rigaing  60ft.  or 
70ft,  abaft  her  stem  is  not  carrying  that  light 
**in  the  forward  part  of  the  vessel"  and  is 
therefore  not  complying  with  art,  11  of  the 
Regulations  for  Preventing  Collisions  at  Sea 

This  action  arose   out  of  a  collision   between 
the  plaintiffs'  steamship    Ella    Sayer   and  the 

f)  Reported  br  BnrLift  Aspim all,  Esq..  Q.O.,  and  Suttov 
TiMins,  Esq.,  Barrister  at-Law. 


defendants'  steamship  PhUadelphian  which  oc- 
curred in  the  St.  Lawrence  river  on  the  10th  Aug. 
1899. 

The  collision  occurred  about  II  p.m.  The  Ella 
Sayer -wsM  at  anchor  heading  up  stream.  The 
Philadelphian  was  proceeding  down  the  river 
from  above  the  Elta  Sayer,  The  defendants 
charged  the  plaintiffs  with  failing  to  carry  and 
exhibit  the  anchor  lights  prescribed  hj  art.  II  of 
the  Regulations  for  Preventing  Collisions  at  Sea 
or  with  carrying  and  exhibiting  the  forward 
anchor  light  in  a  position  not  autiiorised  by  ihe 
Regulations.  The  learned  judge  found  as  a  fact 
that  the  forward  light  of  the  Ella  Sayer  was 
being  carried  on  the  forward  shroud  of  the  star- 
board fore-rigging  at  a  distance  of  60ft.  or  70ft 
abaft  the  stem,  and  that  that  light  as  well  as  the 
after  anchor  light  were  burning  brightly.  By 
art.  11  of  the  Regulations  for  Preventing  Colli- 
sions at  Sea  1897 : 

A  vessel  under  150ft.  in  length,  when  at  anohor,  shall 
carry  forward  where  it  oan  best  be  seen,  but  at  a  height 
not  exceeding  20ft.  above  the  hall,  a  white  light  in  alantem 
BO  constmoted  as  to  show  a  dear,  uniform,  and  un- 
broken light  visible  all  round  the  horizon  at  a  distanoe 
of  at  least  one  mile. 

A  vessel  150ft  or  upwards  in  length,  when  at  anchor, 
shall  carry  in  the  forward  part  of  the  vesael,  at  a  height 
of  not  less  than  20ft.  and  not  exceeding  40ft.  above  the  hull, 
one  such  light,  and  at  or  near  the  stem  of  the  vessel, 
and  at  such  a  height  that  it  shall  not  be  less  than  15ft. 
lower  than  the  forward  light,  another  such  light. 

Laing,  Q.C.,  Miller,  and  i^^,for  the  plainiifEs, 
argued  that  the  forward  light  of  the  Ella  Sayer 
was  being  carried  in  the  forward  part  of  the 
vessel,  and  referred  to  art.  2  of  the  Regulations. 

AspinaU,  Q.C.  and  Qlyn,  for  the  defendants, 
contrd,  cited 

The  Oannet,  P.  (1899)  230. 

The  case  was  heard  on  the  15th  and  I6th  Dec. 
when  judgment  was  reserved. 

Dec.  18. — BucKNiLL,  J.  delivered  judgment, 
when,  after  stating  the  facts  and  holding  the 
Philadelphian  to  blame  on  various  grounds,  he 
proceeded  as  follows : — ^The  EUa  Sayer  is  not  to 
blame  unless  there  has  been  a  breach  by  her  of 
art.  11.  Now,  as  I  have  said,  the  forward  light 
was  in  the  starboard  fore-rigging,  abaft  the  stem, 
and  the  after  light  was  on  the  flagstaff.  Now, 
what  is  art.  11  P  [His  Lordship  read  the  article.] 
So  that  the  Legislature  has  decided  that  a  vessel 
under  a  certain  length  need  carry  only  one  light, 
but  that  a  vessel  of  150ft.  or  upwards  shall  carry 
two  lights.  The  forward  light  is  to  be  '*  in  the 
forward  part  of  the  vessel?'  What  does  that 
meanP  It  may  mean  one  of  three  things.  It 
may  mean  a  light  fixed  forward  of  the  middle 
length  of  the  ship,  because  directiv  you  get 
forward  of  the  middle  length  of  the  ship  you  are 
in  the  forward  part  of  the  vesseL  It  may  mean 
that  you  are  to  put  it  as  far  forward  as  possible — 
right  forward,  though  the  article  does  not  say 
that ;  or  it  maj  mean  that  it  may  be  put  in  any 
spot  between  just  forward  of  mid-length  and  the 
stem.  I  think,  speaking  on  advice  as  to  what  may 
be  reasonablv  called  the  forward  part  of  the  ship, 
that  it  may  be  put  on  one  of  the  forward  stays. 
If  it  is  hung  at  the  proper  height  on  the  forestay 
it  would  necessarily  DC  something  abaft  the  stem. 
It  mi^ht  be  put  on  the  f  oretopmast  stay,  one  end 
of  which  is  attached  to  the  jibboom,  and  the  other 
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end  to  the  foretopmaet.    But  is  must  be  abaft  the 
stem.     Now,  in  a  oase  in  the  Ooort  of  Appeal, 
the  case  of  The  B.  L,  Alston  (reported  only  in  the 
Shipping  Oazette),  I  came  across  a  passage  which 
appeared  to  giye  considerable  light  here.     The 
language  of  tbe  Master  of  the  Rolls  was  to  the 
effect  that  where  you  find  a  rule  or  an  article 
which   is   capable   of   two   constructions,   as   I 
find  this  art.   11    is,  you  ought    to    put    upon 
the   language   that  which   you  believe    in   the 
nartioulu:  case  is  the  reasonable    construction. 
It  is  quite  clear  this  article  is  capable  of  more 
than  one  construction.     ^  In  the  forward  part " 
may  mean  two  or  three  different  places,  and  I 
haTe  to  construe  it  in  this  case,  and,  if  it  is  neces- 
sary, to  decide  the  point.    I  hold,  then,  that  to  put 
a  light  in  a  vessel  313ft  in  length  60ft.  or  TDf  t. 
abw  the  stem  is  not  to  place  it "  in  the  forward 
part  of  the  vessel,"  and,  if  it  was  important  in  this 
case,  I  should  find  that  it  was  not  in  compliance  with 
the  article.    The  object  of  the  rule  probably  was 
that,  when  you  get  a  vessel  exceeding  150ft.  in  leo  gth 
at  anchor,  those  navigating  the  river  should  have 
good  information  as  to  her  length  ;  that  when  she 
was  swinnng  in  the  river  the  vessels  i^proach- 
ing  her  from  astern  or  ahead    should  nave  an 
opportunity  of  knowing  the  length  of  the  ship. 
How  could  that  be  given  if  the  forward  light  were 
60ft  or  70ft  from  the  stem  P    But  whilst  I  am 
putting  this  construction  upon  the  rule  in  this 
particular  case,  it  will  not  affect  the  judc^ment  of 
the  court  with  regard  to  the  responsibihty  of  the 
EUa  Bayer,  because,  although  I  nnd  that  the  light 
was  not  placed  in  accordance  with  art  11,  I  mid 
also  that  that  could  not  by  any  possibility  have 
contributed  to  the  collision.    I  say  that  for  the 
reason  that  the  defendants'  witnesses  never  saw 
the  light  at  all     They  swear  that  there  was  no 
light,  and  therefore  they  never  saw  it  at  all ;  and, 
as  it  is  not  suggested  that  the  liffht  was  hung 
unskilfully  or  improperly  in  the  shrouds,  it  was 
therefore  throwing  an  unbroken  light  all  round 
the  horizon,  and  it  is  clear  to  my  mind  that  such 
breach  of  the  article  could  not  possibly  have  con- 
tributed to  the  collision.    In  this  case,  therefore, 
my  judgment  is  that  the  Philadelphian  is  alone  to 
blame.    I  may  add  that  those  who  sit  by  my  side 
have  suggested  to  me  that  it  is  a  very  puzzling  rule 
for  seamen  to  understand,  and  that  the  language — 
and  I  a^ree  with  them — is  so  ambiguous  and  so 
misleading  to  any  ordinary  person  that,  I  think, 
speaking  for  myself,  it  might  very  properly  be 
changed;  for  how  is  a  master  to  know  where  to 
pat  a  light  if  he  is  told  to  put  it  in  the  forward 
part  of  the  ship  P       judgment  for  the  plaintijfs. 

Solicitors  for  the  plaintiffs,  BottereU  and 
Roche. 

Solicitors  for  the  defendants,  T,  Cooper  and 
Co.,  agents  for  HiU,  Dickineon,  Dickinson,  and 
HiU,  iSverpool. 


Tuesday,  Feb.  6, 1900. 

(Before  the  Psbsidbnt  and  Babnbs,  J.) 

Thb  Rodnby.  (a) 

ON  APPBAL  FBOM  THB  COUNTY  COURT  OP 
NORTHUMBBBLAND,  HOLDEN  AT  NBWCASTLB- 
ON-TTNB. 

Carriage  of  goods-^BHX  of  lading-^Exemption  of 
shipovmer  from  liability  —  Fault  or  error  in 
the  navigation  or  manaaement  of  the  ship — 
"  Management  ** — Act  of  Congress,  l3th  Feb.  1893 
{the  Sorter  Act). 

Goods  were  shipped  under  a  biU  of  lading,  which 
by  incorporating  the  Sorter  Act  exempted  the 
shipowner  from  liability  for  **  dam^age  or  loss 
resulting  from  fauU  or  errors  in  navigation,  or 
in  the  management  of  the  ship  "  Owing  to  one  of 
the  crew  negligently  making  a  hole  in  a  drainage 
pipe  leading  from  the  forecastle  through  the  No.  1 
hold  to  the  bilge,  in  order  to  clear  the  forecastle  of 
water  which  had  been  taken  on  board  during 
heavy  weather,  and  with  which  the  forecastle 
was  flooded,  water  found  its  way  to  the  cargo  in 
the  No.  1  hold,  whereby  that  cargo  was  damaged. 

Seld  (reversing  the  decision  of  the  County  Court 
judge)  that  the  act  which  cau8*td  the  damage  was 
done  in  the  management  of  the  ship,  and  that 
therefore  the  shipowner  was  exempt  from 
liability. 

The  Glenochil  (73  L.  T.  Bep.  416 ;  8  Asp.  Mar. 
Law  Cos.  218;  (1896)  P.  10)  followed. 

This  was  an  appeal  from  a  decision  of  the  County 
Court  judge  at  Newcastle,  given  on  the  12th  Dec. 
1899. 

The  action  turned  upon  the  construction  of  a 
bill  of  lading,  in  which  was  incorporated  the  Act 
of  Congress  of  the  United  States  of  America, 
1893,  commonly  known  as  the  Harter  Act 

The  circumstances  und'-r  which  the  question 
arose  were  as  follows :  The  plaintiffs,  the  American 
Export  Coal  Company,  were  the  owners  of  the 
steamship  Bodney.  The  defendant  Thomas 
Richardson,  a  com  and  flour  factor,  of  Newcastle, 
shipi^ed  on  board  the  Bodney,  in  sood  order  and 
condition,  under  bills  of  lading  dated  the  14th 
and  17th  Jan.  1899,  certain  quanties  of  wheat  and 
maize.    The  Bodney  was  then  at  Baltimore. 

On  the  17th  Jan.  the  Bodney  left  Baltimore  for 
Newcastle,  where  she  arrived  on  the  10th  Feb. 
During  her  voyage  she  experienced  very  heavy 
weather,  and  her  decks  were  frequently  flooded. 
Upon  arrival  at  Newcastle  certeon  damage  was 
f oimd  to  have  been  sustained  by  the  defendant's 
cargo,  partly  by  water  having  found  ite  way  into 
the  h<uds  and  partly  from  other  causes.  The 
defendant  paid  the  plaintiffs  the  freight  due  for 
the  carriage  of  the  wheat  and  maize,  less  a  sum 
of  401.  iS.  9d.,  to  recover  which  the  plaintiffs 
brought  this  action. 

Four  heads  of  damage  were  in  fact  alleged,  but 
this  report  deals  with  the  daraase  by  wetting  to 
the  cargo  in  No.  1  hold.  The  ower  matters  did 
not  give  rise  to  any  point  of  interest. 

The  folbwing  facte  were  esteblished  in  evi- 
dence. The  Bodney  was  a  well  decked  ship,  with 
the  entrance  to  the  forecastle  flush  with  the 
main  deck.  The  vessel  was  fitted  with  a  2in. 
lead  pipe  leading  from  the  forecastle  through  the 
No.  1  hold,  to  carry  the  drainage  from  the  fore- 

(a)  Reported  by  Butlbb  Aspihall*  Eiq.,  Q.O.,  and  SunoM 
TiMlOf ,  Biq.,  fi«rTlster-At-tftW. 
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castle  into  the  bilge.  A  syphon  tra^  was  placed 
immediately  under  the  sink  of  the  2m.  pipe,  and 
the  sink  itself,  in  order  to  preyent  soUd  matter 

Estting  into  the  pipe,  was  protected  by  a  grating, 
uring  the  yoyage  this  pipe  became  chok^  witn 
the  result  that  the  water  with  which  the  fore- 
castle was  flooded  dniing  the  bad  weather  could 
not  get  away,  and  the  boatswain  therefore  in 
order  to  free  the  forecastle  of  water  endeayoured 
to  clear  the  pipe  with  a  poker  and  hammer.  While 
attempting  to  effect  this  purpose  the  boatswain 
droye  a  hole  through  the  syphon  trap,  thus 
allowing  the  water  from  the  forecastle  to  run 
down  into  the  No.  1  hold,  and  it  was  in  this 
manner  that  the  cargo  in  hold  No.  1  got 
damaged.  The  amount  claimed  in  this  respect 
was  18L  28.  Id. 

The  material  paragraph  of  the  bills  of  lading 
under  which  tne  cargo  was  shipped  was  as 
follows : 

Not  aooonntable  for  the  nnseaworthiness  of  the  yessel 
at  the  oommenoement  of  the  yoyage  (proyided  all 
reasonable  means  haye  been  taken  to  proyide  against 
snch  nnseaworthinesa).  It  is  also  mntoally  agreed  that 
this  shipment  is  snbjeot  to  all  the  terms  and  proyisions 
of  and  all  the  exemptions  from  liability  contained  in  the 
Aot  of  Congress  of  the  United  States  approyed  on  the 
13th  day  of  Febmary  1893  relating  to  nayigation. 

By  sect.  3  of  the  aforesaid  Act  of  Congress  (the 
Harber  Act) : 

If  the  otmer  of  any  yessel  transporting  merchandise 
or  property  to  or  from  any  port  in  the  United  States  of 
America  shall  exercise  due  diligence  to  make  the  said 
yessel  in  all  respects  seaworthy  and  properly  manned, 
equipped,  and  supplied,  neither  the  yessel,  her  owner 
or  owners,  agent  or  charterers,  shall  become  or  be  held 
responsible  for  damage  or  loss  resulting  from  faults  or 
errors  in  navigation  or  in  the  management  of  the  said 
yessel. 

The  County  Court  judge  gaye  judgment  for  the 
defendants  on  their  counter-claim,  holding  that 
the  act  of  the  boatswain  which  caused  the  £image 
was  not  an  aot  done  in  the  "  management "  of  tEe 
yessel. 

The  plaintiffs  appealed. 

Kilbum  for  the  appellants. — The  County  Court 
judge  was  wrong.  The  act  of  the  boatswain  was 
an  act  done  in  the  management  of  the  yessel. 
Ths  Olenochil  {vhi  sup.)  decides  the  question  in 
fayour  of  the  appellant^.  It  was  there  held  that 
"  management  is  a  wider  term  than  "  nayiga- 
tion," and  coyers  any  act  which  is  necessarily 
done  in  the  handling  of  a  ship,  though  in  the 
particular  case  the  handling  is  not  properly  done. 
He  also  referred  to 

The  Ferro,  68  L.  T.  Bep.  418 ;  7  Asp.  Mar.  Law 

Oas.  308  ;  (1893)  P.  38 ; 
Dohell  y.  Steamship  Roasmore  Company,  73  L.  T. 

Bep.  74;  8  Asp.  Mar.  Law  Oas.  33;  (1895)  2 

Q.  B.  408 ; 
Carmichael  y.  Liverpool  Sailing  Ship,  S^c^  Aseooia' 

iiony  56  L.  T.  Bep.  83 ;  6  Asp.  Mar.  Law  Oas. 

184 ;  12  Q.  B.  Biy.  242 ; 
Qood  y.  London  Mutual   Aeeociation^  L.  Bep.  6 

0.  P.  563 
The  Sylvia,  16th  Feb.  Beporter,  230. 

[He  was  stopped  by  the  Court] 

Scrutton  for  the  respondents.  —  The  County 
Court  nudge  was  right.  The  word  management 
is  capable  of  more  uian  one  meaning,  and  when 
stipiilations  of  this  kind  in  a  bill  ox  lading  are 
yague  or  ambiguous,  the  rule  is  to  construe  them 


against  the  shipowner  as  being  the  party  to  put 
them  forward : 

Norman  y.  Binwington,  63  L.  T.  Bep.  108 ;  6  Asp. 
Mar.  Law  Oas.  528 ;  25  Q.  B.  Diy.  475. 

Here  the  conduct  of  the  boatswain  had  nothing 
to  do  with  the  management  of  the  ship  as  a  ship. 
He  was  merely  doinar  something  to  a  part  of  the 
ship  with  an  appliance  belonging  to  the  ship. 

The  Pbesident. — I  think  that  this  case  is 
coyered  by  the  decision  in  the  case  of  The 
Glenoehil  (iM  sup.).  It  goes  a  little  way  beyond 
that  case,  but  the  principles  there  laid  down 
appear  to  me  to  apply.  It  goes  a  little  beyond 
because  undoubtedly  in  The  QletioehU  the  act 
done  was  one  which  it  was  necessary  to  do  for  the 
direct  purpose  of  the  management  of  the  ship.  In 
that  case  the  act  consisted  in  water  being  run 
into  the  ballast  tank  for  the  purpose  of  stiffening 
the  ship,  and  in  so  doing  the  engineer  let  water 
into  the  cargo.  That  was,  as  we  thought  in  The 
Glenoehil,  an  act  which  was  part,  at  any  rate,  of 
the  management  of  the  ship.  This  case  is  a  little 
different,  but,  to  my  mind,  a  yery  little.  The 
yessel  in  this  case  experienced  bad  weather  and 
the  forecastle  got  flooded,  and  thereupon  the 
boatswain,  in  order  to  clear  the  forecastle  of  water 
— principally  no  doubt  because  it  formed  his  own 
quarters — ^proceeded  to  endeayour,  as  he  thought, 
to  clear  a  pipe,  which  if  it  had  been  dear  would 
haye  carried  off  the  water.  But  he  did  this  negli- 
gently, for  he  made  a  hole  in  the  pipe  instead  of 
clearing  it  of  any  obstacle.  Was  that  an  act  done 
in  the  management  of  the  ship  P  I  think  it  was. 
The  object  was  to  clear  the  forecastle  of  water ; 
that  is  to  say,  to  render  the  forecastle  habitable 
for  the  crew,  in  order  to  render  the  ship  proper 
for  the  purpose  for  which  it  was  designed.  It 
appears  to  me  to  fall  within  the  yiew  taken  in  the 
case  of  The  Olenochil.  To  put  the  matter  in  a 
yery  small  compass,  I  think  the  court  below  has 
somewhat  unduly  limited  the  meaning  of  the 
word  "  management."  The  learned  judge  says : 
**  The  cases,  I  think,  show  that  the  words  must  be 
confined  to  the  performance  (though  improper)  or 
non-performance  of  such  acts  as  are  done  or  ought 
to  be  done  for  the  safety  of  the  yessel  and  for  her 
maintenance  in  a  seaworthy  condition."  I  think 
that  is  too  narrow  a  yiew.  The  acts  need  not  be 
done  merely  for  the  safety  of  the  yessel,  nor  for 
her  maintenance  in  a  seaworthy  condition.  If 
the  meaning  of  the  word  be  extended,  as  I  think 
it  should,  to  keeping  the  yessel  in  her  proper  con- 
dition, the  aot  in  this  case,  to  my  mind,  falls 
within  the  definition,  and  the  principle  of  The 
Olenochil  coyers  this  case. 

Babnbs,  J. — I  haye  practically  nothing  to  add  to 
what  the  President  has  said.  It  seems  to  me  that 
the  court  below  has  unnecessarily  confined  the 
meaning  of  "management  of  the  ship"  in  the 
way  the  president  1ms  pointed  out.  Practically 
there  is  yery  little  difference,  if  any,  between  the 
case  of  The  Olenochil  and  this  case,  except  that  in 
the  case  of  The  Olenochil  there  are  to  oe  found 
some  expressions  referring  to  the  act  as  being 
done  for  the  safety  of  the  ship.  Those  expres- 
sions were  not  intended  to  limit  the  meaning  of 
the  words  "  management  of  the  ship."  It  seems 
to  me  that  they  extend  to  the  proper  handling  of 
the  ship  as  affecting  the  safety  of  the  cargo,  and 
I  agree  with  the  president  that  the  appeal  should 
be  allowed. 
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Solidtors  for  the  plaintiffs,  Hohnan,  Bi/rdwood^ 
and  Co, 

Solicitors  for  the  defendant,  King,  Wtag,  and 
Co,f  agents  for  H,  J,  Bichardson,  Newcastle. 
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Feb.  12  and  13, 1900. 

(Before  the  Lobd  Ohancellor  (Halsbnry), 
Lords  Mackaohtbk,  Mobbis,  Shand,  Jambs 
OF  Hbbefobd,  and  Bbampton.) 

Owners  of  the  Mbdiana  v.  Ownbbs  of  thb 
Oombt  ;  Thb  Mbdiana.  (a) 

ON  AFPEAIi  FBOM  THE  OOUBT  OF  APPEAL  IN 


ENGLAND. 


CoQMion—Injwry  io  lighUhip^-Hire  of 

— DamcujeB. 


subgtittUe 


Whenever  &i^  a  vorongful  act  another  person  is 
deprived  of  his  property,  a  claim  for  damages 
may  he  sttstaifhed,  and  such  dam/iges  are  not 
merely  nominal,  though  no  aetiml  pecuniary  loss 
may  be  proved. 

The  Mersey  Bocks  and  Harbour  Board  are  charged 
by  staiute  with  the  duty  of  lighting  the  ap- 
proaches to  the  Mersey,  and  maintain  four 
lightships  in  constant  use,  and  two  in  reserve  to 
take  the  places  of  the  others  when  they  need  re- 
pair or  in  other  emergencies.  One  of  the  light- 
ships, the  0.,  was  damaged  by  coUiston  with  the 
M.,  a  steamship  belonging  to  the  appellants.  The 
eolUeion  w<u  owing  to  the  negligence  of  those  in 
charge  of  the  M.  The  O,,  one  of  the  reserve  light- 
ships, took  the  place  of  the  0.  while  her  damages 
were  repaired.  The  owners  of  the  M.  paid  the 
cost  of  the  repairs  and  all  other  out  of  pocket 
expenses,  but  the  board  made  a  claim  for  toe  loss 
of  the  use  of  the  lightship  0.  while  she  was  under 
repair,  or  for  the  hire  of  the  substitute.  It  was 
aamitted  that  the  O,  would  not  ha/ve  been  em- 
ployed if  she  had  not  been  acting  as  substitute 
for  the  C. 

Held  (affirming  the  judgment  of  the  court  below), 
that  they  were  entitled  to  recover  svltstantial 
damages  for  the  loss  of  the  use  of  the  0. 

The  Greta  Holme  (77  L,  T,  Bep,  231 ;  8  Asp,  Mar. 
Law  Gas,  317;  (1897)  A,  C.  ^96)  followed. 

This  was  an  appeal  from  a  indgment  of  the  Oourt 
of  Appeal  (Smith  and  Collins,  L. JJ.)»  who  had 
reversed  a  judgment  of  Phillimore,  J.  sitting  in  the 
Admiralty  Division. 

The  case  is  reported  in  80  L.  T.  B«p.  173  ; 
8  Asp.  Mar.  Law  Oas.  493 ;  (1899)  P.  127. 

The  action  was  brought  by  the  respondents  to 
recover  damages  in  respect  of  a  colfision  which 
ooonrred  on  the  23rd  April  1898  between  the 
appellants'  steamship  Meaiana  and  the  respon- 
dents' lightship  Comet,  which  was  then  employed 
upon  the  Crosby  station,  off  the  river  Mersey. 

The  respondents,  the  Mers^  Docks  and  Mar- 
boor  Board,  the  owners  of  the  Comet  and  the  Orion 
hereinafter  mentioned,  were  a  public  body  charged 

S'  Act  of  Parliament  with  the  duty  of  lighting 
e  approaches  to  the  river  Mersey,  and  kept  six 
lightships,  four  of  which  were  always  in  use  on  four 
stations,  a  fifth  was  kept  to  replace  the  lightships 
at  such  times  as  they  were  being  overhamed,  and 
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the  sixth  was  kept  in  the  river  Mersey  in  readiness 
to  take  the  place  of  any  lightship  which  mi^ht 
be  damaged  by  collision  or  ouier  accident.  During 
the  preceding  twenty-five  years  there  had  been 
twenty-three  cases  of  damage  by  collision  with 
lightships,  in  eleven  c^  which  it  was  necessary  to 
replace  the  lightship  by  the  one  kept  in  readi- 
ness in  the  nver  Mersey,  and  during  the  same 
period  there  had  been  four  cases  in  wmch  it  was 
necessary  to  withdraw  one  of  the  lightships  in 
consequence  of  damage  not  occasioned  by  oolliiBion. 
The  expense  of  maintaining  the  sixth  lightship, 
including  interest  on  capitiui  invested  in  her,  was 
stated  by  the  marine  surveyor  to  the  respondents  to 
amount  to  about  10002.  a  year.  The  Orion,  the 
sixth  light^p,  took  the  place  of  the  Comet  after 
she  haa  been  damaged  by  collision,  and  it  was  ad- 
mitted that  during  the  seventy-four  days  on  which 
she  took  the  place  of  the  Comet  she  was  not  re- 
quired for  any  other  purpose. 

The  appellants  admitted  their  liability,  subject 
to  a  reference  to  the  district  registrar  assisted  by 
merchants. 

On  the  3rd  Dec.  1898  the  appellants  agreed  with 
the  respondents  as  to  all  the  items  of  uieir  claim 
except  No.  8,  loss  of  the  use  of  the  lightship 
Comet,  or  hire  of  the  services  of  the  lightship 
Orion  on  the  station  from  the  23rd  April  1898  to 
the  6th  July  1898,  seventy-four  days  at  H,  4s., 
SlOl.  16s.  The  appellants  agreed  that  the  amount 
claimed  in  respect  of  this  item  was  correct,  if  such 
claim  was  recoverable. 

The  admitted  items  of  olidm  covered  all  the 
actual  out  of  pocket  expenses  to  which  the  re- 
spondents were  put  by  reason  of  the  substitution 
of  the  Orion  for  the  ComM,  and  the  only  question 
in  dispute  was  whether  the  respondents  were 
entitled  to  be  paid  for  the  loss  of  the  use  of  the 
Comet  during  tine  seventy-four  days  during  which 
she  was  under  repair,  or  were  entitled  to  hire  of 
the  Orion  which  took  her  place.  It  was  contended 
on  behalf  of  the  appellants  that  inasmuch  as  the 
work  of  the  Comet  was  performed  by  the  Orion, 
another  of  the  respondents'  lightships,  which 
would  not  have  been  otherwise  employed,  the 
respondents  sustained  no  loss  or  damage  in  respect 
of  their  not  being  able  to  use  the  Comet,  and  that 
they  were  not  entitled  to  any  hire  for  the  use  of 
the  Orion  as  they  expended  no  extra  money  and 
sustained  no  loss  or  aamage  through  not  having 
the  use  of  her  owing  to  the  collision,  and  that  it 
was  immaterial  whether  she  was  merely  laid  up 
at  anchor  in  the  river  Mersey,  as  it  was  stated  she 
generally  was,  or  placed  on  an  anchorage  as  a 
lightship,  and,  fui*ther,  that  if  the  claim  was 
admitted,  the  respondents  would  actually,  through 
the  happening  of  the  collision,  obtain  a  prc£t 
which  they  would  not  otherwise  have  received,  and 
that  they  could  not  legally  do  so. 

It  was  contended  on  behalf  of  the  respondents 
that  they  were  entitled  to  compensation  for  the 
loss  of  the  use  of  the  Comet  whether  or  not  they 
could  in  fact  show  any  actual  loss  or  expense, 
and,  further,  that,  inasmnch  as  they  had  spent 
moneys  in  anticipation  in  providing  a  spare  light- 
ship to  replace  others  damaged  by  collision,  tney 
were  entitled  to  remuneration  for  the  use  of  the 
Orion  when  she  was  replacing  the  Comet. 

The  reference  was  heard  before  the  district 
regfistrar  on  the  8th  Dec.  1898,  and  by  his  report, 
dated  the  12th  Dea  1898,  he  allowed  the  item 
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The  appellants  carried  in  notice  of  objec- 
tion to  the  registrar's  report,  and  Phillimore,  J. 
allowed  the  objection,  bat  nis  decision  was  reversed 
by  the  Court  of  Appeal  as  above  mentioned. 

J,  Walton,  Q.O.  and  Horridge  appeared  for  the 
appellants,  and  contended  that  tne  case  of  The 
(xreta  Holme  (77  L.  T.  Rep.  231 ;  8  Asp.  Mar.  Law 
Cas.  317 ;  (1897)  A.  0.  596),  upon  which  the  court 
below  relied,  was  distinguishable.  The  respon- 
dents were  put  to  no  additional  expense  bj  having 
to  use  the  Orion,  and  therefore  they  are  not 
entitled  to  any  compensation.  They  cannot  be 
allowed  to  make  a  profit  out  of  it.  The  case  of 
The  City  of  Peking  (63  L.  T.  Rep.  722 ;  6  Asp. 
Mar.  Law  Gas.  572  j  15  App.  Cas.  438),  before  the 
Judicial  Committee  of  the  Privy  Council,  is 
exactly  in  point.    They  also  cited 

The  Clarence,  3  Wm.  Rob.  283 ; 
The  Munster  (1899)  P.  129,  n  ; 
The  Emerald,  80  L.  T.  Sep.  178,  d  ;  8  Asp.  Mar. 
taw  Cas.  498,  n. ;  (1899)  P.  130,  n. 

Carver,  Q.C.,  B,  Aspinall,  Q.C.,  and  Maurice 
Hill,  who  appeared  for  the  I'espondents,  were  only 
called  upon  to  distinguish  the  case  of  The  City  of 
Peking  {ubi  sup.). 

At  the  conclusion  of  the  arguments  their  Lord- 
ships gave  judgment  as  follows  : — 

The  Lord  Chancellor  (Halsbury). — My 
Lords:  This  case,  I  think,  is  really  governed 
by  the  principles  laid  down  by  this  House  in 
The  Greta  Holme  {ubi  sup.),  in  which  it  was 
pointed  out  that  the  respondents  were  de- 
prived by  the  negligence  of  the  appellants  of 
the  use  of  their  dredger,  and  were  entitled  to 
the  damages  awarded.  Lord  Watson  pointed 
out  in  tlubt  case  that  the  result  of  the  with- 
drawal of  the  dredger  from  its  ordinary  work  was 
the  accumulation  of  a  considerable  amount  of 
silt  which  in  itself  was  an  injury  sounding  in 
damages.  That  decision  has  a  much  wider  appli- 
cation than  has  been  assigned  to  it  by  the  appel- 
lants' counsel,  and  Lord  Herachell  in  terms  stated 
the  proposition,  and  I  may  say  that  I  myself 
intended  to  lay  it  down,  tliat  where  by  a  man's 
wrongful  act  something  belonging  to  another  was 
injundd  or  taken  away,  a  claim  for  damages  may 
be  sustained,  and  that  the  damages  in  such  a  case 
are  not  merely  nominal.  Damages  are  not  neces- 
sarily nominal  because  they  are  small  in  amount. 
The  term  **  nominal  damages  "  is  a  technical  one 
which  negatives  any  real  damage,  and  means 
nothing  more  than  that  a  legal  right  has  been 
infringed  in  respect  to  which  a  man  is  entitled  to 
judgment.  But  the  term  **  nominal  damages " 
does  not  mean  small  damages.  The  whole  region 
of  inquiiy  into  damages  is  one  of  extreme  diffi- 
cxdty,  and  you  cannot  lay  down  any  fixed  principle 
to  a  jury  as  to  the  amount  of  compensation  which 
ought  to  be  given.  Take  the  most  familiar  and 
ordinary  case.  How  is  anyonu  to  measure  pain 
and  suffering  caused  by  an  accident  in  terms  of 
moneys  counted?  By  a  manlj  mind  pain  and 
suffering,  when  passed,  are  soon  forgotten,  but 
the  law  recognises  that  as  a  topic  upon  which 
damages  may  be  ^ven.  In  this  particular  case 
the  broad  proposition  is  that  the  respondents  were 
deprived  of  their  vessel.  1  purposely  do  not  use  the 
words  the  use  of  their  vessel.  For  the  wrongdoer 
has  no  right  to  inquire  what  or  whether  any  use 
would  have  been  made  of  the  vessel  of  which  tiie 
respondents  were  deprived.   Suppose,  forexample. 


someone  went  into  my  house  and  took  away  a 
chair  and  retained  it  for  some  months,  could  any- 
one say  that  I  as  owner  am  entitled  to  no  repara- 
tion on  the  ground  that  I  have  other  chairs  or 
that  I  was  not  in  the  habit  of  sitting  upon  that 
partioular  chair  ?  The  jury's  task  is  often  a  diffi- 
cult one  in  cases  of  that  character,  and  an  arbi- 
ti-ator  or  jury  often  has  to  take  an  artificial 
h^>othesi8 ;  such  as  in  the  case  to  which  I  have 
reierred  what  it  would  cost  to  hire  such  a  ohur. 
The  broad  principle  applicable  to  this  appeal  is 
quite  independent  of  the  particular  use  which  the 
respondents  would  make  of  the  Comet.  It  is 
wholly  different  from  a  case  of  special  damage, 
where  you  have  to  ascertain  the  specific  loss  of 
profit  or  other  advantage  which  would  otherwise 
have  accrued.  Where  special  damage  is  alleged  you 
must  show  precisely  the  nature  and  extent  of  the 
injury  sustained,  and  the  person  liable  must  have 
an  opportunity  of  inquiring  into  the  details 
before  the  case  comes  into  court  In  the 
case,  however,  of  general  damage  no  such 
principle  applies,  and  the  jury  have  only  to  give  a 
proper  e^uivaient  for  the  unlawful  withdrawal  of 
the  particular  subject-matter.  That  broad  prin- 
ciple comprehends  this  and  many  other  cases, 
and  the  jury  may  assess  damages  which  are  not 
nominal  damages  though  the  amount  may  be 
trifiing.  It  appears  to  me,  therefore,  that  what 
the  learned  Lords  in  The  Greta  Holme  intended  to 
point  out — and  Lord  Herschell  gives  expression 
to  it  in  plain  terms — was  that  the  uulawiul  keep- 
ing back  what  belongs  to  another  person  is  a 
ground  for  real  and  not  nominal  damages.  I  pat 
aside  the  question  of  trespass,  involving  high- 
handed procedure  or  insolent  behaviour,  and  otner 
cases  which  have  been  held  to  entitle  to  aggra- 
vated and  punitive  damages.  The  principle  of 
assessing  damages  must  be  the  same  in  all  forms 
of  the  imlawf  ul  detention  of  another  man's  pro- 
perty. That  seems  to  me  so  plain  that  I  have 
been  puzzled  to  learn  that  m  the  Admiralty 
Court  the  loss  of  the  use  of  this  vessel  has 
been  treated  as  something  for  which  no  money 
damage  can  be  allowed.  I  am  glad  that  such 
a  principle  has  not  been  affirmed  in  your  Lord- 
ships' House,  as  it  seems  to  me  inconsistent  and 
unreasonable. 

The  only  difficulty  I  have  had  is  in  connec- 
tion with  the  decision  in  the  Privy  Council  in 
The  City  of  Peking  (ubi  sup.).  But  I  have,  I 
think,  discovered  a  clue  to  the  real  grounds  of 
the  Judgment  in  that  case.  It  is  to  be  observed, 
in  the  first  place,  that  there  is  a  diffioul^  in 
understanding  the  decision  of  the  Judicial  (Jom- 
mittee  without  the  report  of  those  persons  who 
had  to  assess  the  damage.  Their  report,  so 
far  as  Quoted,  is  not  a  model  of  clear o ess.  The 
principle  of  the  decision  in  The  City  of  Peking 
appears  to  be  that  you  could  not  be  paid  for  the 
detention  of  the  damaged  vessel  when  allowanoe 
was  already  made  for  the  use  of  the  substituted  one, 
because  you  would  be  paid  twice  over.  If  that  is 
the  real  principle  of  the  decision  it  is  not  incon- 
sistent with  but  is  on  the  same  lines  as  the  judg- 
ment of  the  Court  of  Appeal  in  the  pi*esent  case. 
Whether  the  question  was  raisea  as  to  the 
absolute  use  of  the  vessel  I  am  not  able  to 
say.  Therefore,  to  my  mind,  that  case  affords  no 
difficulty  in  arriving  at  the  conclusion  that  the 
judgment  ought  to  be  affirmed,  and  I  move  your 
Lordships  accordingly. 
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Lord  Maokaohtbn.  —  My  Lords:  I  concur. 
I  took  part  in  the  bearing  of  The  City  of  Peking^ 
but  I  cannot  pretend  to  remember  very  accurately 
whether  this  question  was  or  was  not  directly 
raised.  My  impression,  however,  distinctly  is  that 
the  present  question  was  not  involyed  in  that  case. 
In  tnat  case  the  parties  admitted  that  the  sub- 
stituted service  was  provided  at  the  expense  of 
the  wrongdoers,  and  that  there  had  been  no  loss 
of  profit  whatever.  They  claimed  an  extravagant 
sum  for  demurrage  on  the  authority  of  The  Blcick 
Prince  (Lush,  5^),  but  their  Lordships  had  no 
hesitation  in  rejecting  that  claim,  because  that 
would  have  been  paying  them  twice  over.  I 
observe  that  The  City  of  Peking  was  not  cited  in 
the  Court  of  Appeal. 

Lord  MoBRis. — My  Lords  :  I  am  of  the  same 
opinion.  I  think  that  this  case  entirely  comes 
within  the  principle  in  The  Oreta  Holme,  which 
overruled  tne  principles  of  previous  cases  as 
regards  the  mode  of  assessing  damages. 

Lord  Shand. — My  Lords  :  I  entirely  concur 
with  the  motion  of  the  Lord  Chancellor.  It  was 
established  that  the  Orion  was  kept  expressly  for 
the  purpose  of  meeting  such  a  contingency  as 
happened.  It  appears  that  no  fewer  than  eleven 
cases  have  occurred  during  the  last  twenty*  five 
years  in  which  a  substitute  nas  been  called  for  to 
replace  lightships  damaged  by  collision  on  the 
Mersey.  If  the  Mersey  Commissioners  had  hired 
a  ship  for  the  purpose  of  doiog  the  duty  for  which 
this  sixth  vessel  was  kept,  there  could  be  no 
answer  to  the  claim  for  the  cost  of  hire  It  seems 
to  me,  therefore,  if  there  be  no  answer  in  that  case 
neither  can  there  be  any  to  this. 

Lord  Jambs  of  Hbbefobd. — My  Lords :  I  en- 
tirely concur.  I  think  that  there  is  a  distinction 
between  the  case  at  the  bar  and  the  one  deter- 
mined  by  the  Privy  Council  arising  from  the  fact 
that  in  this  case  there  has  been  expense  incurred 
in  providing  the  very  remedy  supplied  in  order  to 
get  rid  of  the  effect  of  the  act  of  the  wrongdoer, 
while  in  The  City  of  Peking  there  was  no  expense 
incurred  in  order  to  remedy  the  injury. 

Lord  Brampton. — My  Lords :  I  am  of  the  same 
opinion.  I  desire  to  say  one  word  with  regard  to 
the  Orion,  which  was  the  substituted  vessel  built 
and  maintained  at  great  expense  so  that  the 
respondents  might  have  the  means  ready  to 
obviate  the  inconvenience  or  danger  which  might 
arise  from  such  a  misfortune  as  befell  the  Comet. 
As  between  themselves  and  the  wrongdoer,  they 
were  under  no  obligation  whatever  to  use  the 
Orion.  They  might  have  hired  a  vessel,  in  which 
case  the  liability  for  the  hire  would  have  been 
clear.  Why  should  the  appellants  claim  a  right 
to  have  the  services  of  the  Orion  gratuitously  ? 
They  might  as  well  claim  the  services  of  the 
skilled  workmen  employed  by  the  respondents  who 
happened  at  the  moment  to  be  idle.  That  cannot 
be  the  law.  In  my  opinion  the  services  of  the 
Orion  in  this  case  ought  to  be  paid  for  in  the  shape 
of  damages. 

Judament  appealed  from  affirmed,  and  appeal 
d%8mi8$ed  with  easts. 

Solicitors  for  the  appellants,  T.  Cooper  and 
Co.,  for  HiU,  Dickinson,  Dickinson,  and  Hill, 
LiverpooL 

Sohcitors  for  the  respondents,  Bowcliffes, 
Bawle,  and  Co,,  for  A,  T,  Squarey,  Liverpool. 


April  1  and  3, 1900. 

(Before  the  Lobd  Chancbllob  (Halsbury), 
Lords  Macnaohtbk,  Mobbis,  DAyBY, 
Bbampton,  and  Bobbbtsok,  with  Nautical 
Assessors.) 

OwNBBS   OF    THB    GaNNBT    V,  OWKBBS  OF   THE 

Alooa  ;  Thb  Gannbt.  (a) 

Collision — Second  anchor  light — "  At  or  near  the 
stem** — Regulations  for  Preventing  Collisions 
at  Sea  1897,  aH.  11. 

It  IS  not  a  compliance  toith  art.  11  of  the  BeguUL- 
tions  for  Preventing  Collisions  at  Sea  1897, 
which  provides  that  a  ship  of  160ft,  or  upwards 
in  length  shall,  when  at  anchor,  carry  a  second 
anchor  light  **  at  or  nea/r  the  stem  of  the 
vessel*'  to  exhibit  a  light  at  a  distance  of  \20ft. 
from  the  stem.  Where  the  lights  of  a  vessel 
are  not  exhibited  in  the  position  required  by 
the  collision  regulations  it  is  necessary  for  her 
to  establish  beyond  all  doubt  that  the  tight  was 
in  stich  a  position  that  it  ought  to  have  been 
seen  by  the  other  vessel  before  the  court  toill 
find  the  other  vessel  in  fault  for  bad  look-out. 

This  was  an  appeal  from  a  judgment  of  the  Court 
of  Appeal  (Smith,  Williams,  and  Romer,  L. JJ.), 
reported  in  (1899)  P.  230,  who  had  varied  a  deci- 
sion of  Bucknill,  J.  sitting  in  Admiralty. 

On  the  19th  Nov.  1898,  at  about  4  a.m.,  the 
screw  steamship  Algoa  of  7575  tons  gross  register 
was  at  anchor  in  the  river  Elbe  off  Srunshausen. 
The  wind  was  south-easterly  and  fresh,  and  the 
weather  was  gloomy.  The  tide  was  the  first  of 
the  flood.  The  Algoa,  which  was  455ft.  long, 
was  swinging  to  her  anchor  very  slowly,  owin^  to 
the  sluggish  tide  and  the  direction  of  the  wind. 
She  was  heading  across  the  channel  to  the  north- 
ward, with  her  starooard  side  up  the  river,  and  her 
stem  about  200  yards  from  the  south  shore.  She 
had  at  the  time  a  globe  anchor  light  hanging  in 
the  forestay  forward,  38ft.  from  the  deck,  and  a 
second  light  aft,  hanging  on  the  inside  of  the 
foreshroud  of  the  port  main  rigging,  20ft.  from 
the  deck  and  120ft.  from  the  stem. 

Under  these  circumstances  the  Crannet,  a  steam- 
ship of  1246  tons  gross  register,  coming  down  the 
river  on  a  voyage  from  Hamburg  to  London, 
ran  into  her  and  struck  her  on  the  starboard  side, 
about  20ft.  forward  of  the  mainmast,  doing  con- 
siderable damage. 

The  owners  of  the  Algoa  brought  an  action 
against  the  owners  of  the  Oannet  for  the  damage 
caused  b^  the  collision. 

Those  in  charge  of  the  Oannet  stated  that  they 
saw  the  forward  light  of  the  Algoa  at  the  distance 
of  about  a  mile  slightly  on  the  starboad  bow,  and 
assumed  that  the  Algoa  was  riding  head  to  tide, 
and  only  observed  the  second  light  and  the  actual 
position  of  the  Algoa,  across  the  river,  when  it 
was  too  late  to  avoid  the  collision  though  all 
possible  efforts  were  made  to  do  so. 

They  contended  that  the  Algoa  had  infringed 
art.  11  of  the  Regulations  for  Preventing  Col- 
lisions at  Sea  1897,  which  is  as  follows : 

A  vessel  of  150ft.  or  upwards  in  length  when  at 
anchor  shall  carry  in  the  forward  part  of  the  vessel,  at  a 
height  not  leas  than  20ft.  and  not  exceeding  40ft.  above 
the  hall,  one  white  light  .  .  .  and  at  or  near,  the 
stem  of  the  vessel,  and  at  aaoh  a  height  that  it  ahall  not 

(a)  Beported  by  C.  E  viALOfcN,  Eaq..  BarriBter-at-Law. 
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be  less  than  15ft.  lower  than  the  forward  light,  another 
Booh  light.    ... 

They  argued  that  a  light  12Qft.  from  the  stem 
was  not  *'at  or  near  the  stem"  in  compliance 
with  the  regulation. 

For  the  Algoa  it  was  contended  that  the  position 
of  the  light  cotdd  not  have  contributed  to  the  colli- 
sion, as  the  ship  was  strack  between  the  lights ; 
and,  further,  that  the  second  light  ought  to  have 
been  seen  sooner,  and  the  Gannet  was  guilty  of 
contributory  negligence  in  not  keeping  a  good 
look-out. 

The  case  was  tried  before  Bucknill,  J.  sitting  in 
Admirali7,  witii  nautical  assessors,  in  April  1899, 
and  the  learned  judge  found  the  Alaoa  alone  to 
blame,  and  gave  judgment  for  the  defendants,  the 
owners  of  the  Cfannet 

The  plaintiffs  appealed,  and  in  May  1899  the 
Court  of  Appeal,  with  nautical  assessors,  found 
both  vessels  to  blame. 

The  owners  of  the  Chm/net  appealed  to  the 
Hoose  of  Lords,  and  the  owners  of  the  Algoa 
entered  a  cross-appeal, 

J.  Walton,  Q.O.,  Laing,  Q.C.,  and  Batten  ap- 
peared for  the  origfinal  appellants,  the  owners  of 
the  Ckifmet, 

CoTien,  Q.O.,  AspindUf  Q.G.,  and  Bateson,  for 
the  owners  of  the  Algoa,  admitted  that  they  could 
not  argue  the  cross- appeal,  and  that  the  only 
question  was  whether  the  Oannet  was  in  fault. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships gave  judgment  as  follows : — 

The  LoBD  Chancellob  (Halsbury).  —  My 
Lords :  [After  going  through  the  facts  as  set  out 
shortly  above,  ms  Lordship  continued  as  follows : J 
I  think  that  Uie  parties  have  shown  good  sense  in 
not  contesting  wnat  was  incapable  of  being  con- 
tested, and  therefore  not  arguing  the  cross-appeal, 
which,  of  course,  will  be  dismissed.  The  question 
between  the  two  vessels  is,  I  think,  narrowed  to  a 
comparatively  small  one,  whether  or  not  the  light 
which  by  tiie  regulations  ought  to  be  exhibited 
by  the  Algoa,  which  was  at  anchor,  was  in 
such  a  position  that  it  could  be  seen  b^  vessels 
approaoning  &om  above.  That  question  is  a  pure 
question  of  fact,  and  in  view  of  the  difference  of 
opinion  which  prevailed  in  the  courts  below,  and 
indeed  in  your  liordships'  House,  as  to  the  advice 
given  by  the  nautical  assessors,  I  think  it  right 
to  say  that  it  does  not  appear  to  me  to  be  a 
matter  of  nautical  skill  at  all,  nor,  indeed,  has  it 
anything  to  do  with  any  particular  technical  skill. 
It  is  a  question  of  the  balance  of  testimony  with 
reference  to  certain  known  principles  under  which 
all  questions  of  fact  are  weighed  and  considered 
in  courts  of  law.  Although  1  myself  should  place 
considerable  reliance  on  the  judgment  of  the 
nautical  assessors  with  reference  to  any  mere 
technical  manoBuvre  for  the  purpose  of  avoidiug 
some  pending  accident  by  some  nautical  arrange- 
ment, I  confess  that  in  dealing  with  a  mere  ques- 
tion of  fact  to  be  determined  by  the  weight  and 
balance  of  evidence  I  do  not  surrender  my  own 
judgment  to  that  of  the  gentlemen  who  are  good 
enough  to  assist  the  courts  with  their  nautical 
skUl.  I  am  fortified  in  that  view  by  the  fact  that 
the  learned  judge  who  tried  the  case  appears  to 
have  surrendeied  his  own  view  to  that  of  the 
nautical  assessors.  The  judges  in  the  Court  of 
Appeal  appear  to  have  done  the  same   thing. 


although  the  nautical  assessors  in  the  two  ooorts 
were  entirely  in  conflict  with  reference  to  that 
question.  I  thought  it  right  to  propound  this 
question  to  the  nautical  assessors  who  assisted 
your  Lordships.  "What  is  the  view  of  the 
assessors  as  to  the  possibility  or  probabili^  of 
the  second  light  on  tne  Algoa  being  seen  by  those 
on  board  the  Cfcmnet**  to  which  the  reply  was, 
"  We  think  that  the  lieht  ought  to  have  heea 
seen."  That  seemed  to  oe  somewhat  ambiguous, 
so  I  repeated  the  question  and  received  the  same 
answer.  Paying  all  respect  to  the  gentlemen  who 
assisted  your  Lordehips,  I  think  that  the  tendency 
of  their  opinions  rather  suggested  that  the  light 
was  in  such  a  position  that  but  for  the  negligence 
of  the  look-out  it  would  and  ought  to  have  been 
seen  by  those  on  board  the  Gannet,  I  have  great 
respect  for  that  opinion,  but  I  cannot  surrender 
my  judgment  to  it.  I  am  the  less  disposed  to  do 
it  from  what  I  see  in  the  judgment  of  Bbmer,  L.  J., 
that  he  took  the  same  view  as  I  do,  but  he 
attributed  his  view  to  the  nautical  assessors.  In 
the  conflict  of  the  assessors,  it  is  clearly  the  duty 
of  a  judge  to  form  his  own  opinion.  As  the 
question  is  narrowed  to  that  which  I  propounded 
to  the  nautical  assessors,  it  appeared  to  me  that 
the  balance  of  testimony  was  greatly  in  favour  of 
the  Oannet.  I  therefore  move  that  the  judgment 
of  the  Court  of  Appeal  be  reversed,  and  the 
original  judgment  of  Bucknill,  J.  restored.  Yon 
have  not  to  roly  on  the  unaided  testimony  of  those 
on  board  the  Ga/nnet,  Accordinpf  to  the  state- 
ment of  the  chief  mate  of  the  Lisette,  which  was 
following  the  Gannet  in  the  Elbe,  he  never  saw 
the  second  light  until  he  was  obliged  to  starboard 
his  helm  suddenly,  and  in  doing  so  ran  aground. 
The  Algoa  was  lying  athwart  the  channeL  In 
such  circumstances  vessels  at  anchor  on  a  dark 
night  should  have  thought  it  essential  to  take 
g(K>d  care  that  the  lights,  which  were  the  only 
guidance,  should  be  in  their  proper  position.  It 
cannot  be  denied  that  the  Algoa  was  in  default  in 
that  respect.  The  light  was  either  100ft  or  120ft. 
forward  of  the  stem,  and  therefore  was  not  in 
compliance  with  the  rule.  That  has  been  fairly 
and  properly  admitted  by  those  in  charge  of  the 
interests  of  the  Alaoa.  There  is  not  the  smallest 
evidence  of  any  absence  of  care  on  the  part  of 
those  on  board  Uie  Gannet.  There  is  a  concurrence 
of  testimony  on  both  the  Gannet  and  the  Liaeite 
that  the  crew  did  not  see  the  second  light. 
Counsel  boldly,  when  they  say  they  saw  the  first 
light  but  did  not  see  the  second,  ask  your  Lord- 
smps  to  disbelieve  that  they  saw  the  first  li^ht 
at  all.  That  is  the  logical  mode  of  dealing  with 
the  difficulty,  but  are  you  prepared  to  accept 
that  P  It  seems  to  me  a  very  bold  statement  to 
ask  us  to  disbelieve  these  people.  It  is  a  canon 
which  anyone  familiar  witn  courts  of  law  will 
admit  that  because  evidence  differs  it  is  not  neces- 
sary to  imagine  that  witnesses  are  perjuring  them- 
selves. Those  on  board  the  Algoa  could  not  knew 
if  the  liffht  could  be  seen  on  tne  Gannet.  Those 
on  board  the  Gannet  and  the  Lisette,  which  is  more 
important,  say  that  they  saw  the  one  lisht  and  not 
the  other.  When  you  put  together  bite  of  testi- 
mony of  that  sort,  and  couple  it  with  the  fact  that 
undoubtedly  the  light  was  in  an  unusual  posi- 
tion, it  appears  to  me  that  there  is  an  over- 
whelming body  of  testimony  in  favour  of  the  view 
of  the  Gannet.  Although  that  is  the  view  which 
I  entertain,  that  is  an  under-statement  of  the 
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case,  because  it  lays  upon  those  who  are  at  fault 
to  make  out  beyond  all  donbt  that  the  light  was 
in  such  a  position  that  it  must  haye  be^  seen. 
Looking  at  aJl  the  facts  in  combination,  it  appears 
to  me  beyond  all  doubt  that  they  have  not  satis- 
fied the  burden  upon  them,  and  therefore  they 
must  f  aiL  The  question  of  a  judge  having  seen 
the  witnesses  and  having  had  an  opportunity  of 
judgine  whether  they  spoke  the  tnith  or  not  is 
generally  a  v^  important  one.  I  am  not  certain 
that  eitner  side  can  rely  upon  that  position,  be- 
cause I  am  bound  to  amnit  that  the  judge  who 
tried  the  case  indicates  a  tendency  not  to  act 
upon  the  testimony  of  the  witnesses,  but  he  did 
so  act,  and  gave  judgment  for  the  Oannet,  That 
he  should  have  yielded  in  that  respect  to  the  views 
of  the  nautical  assessors  is  not  absolutely  satis- 
factory to  me,  as  it  shows  that  he  had  not  a  very 
strong  conviction  either  way.  Therefore  I  am  not 
overwhelmed  by  the  fact  that  the  judge  saw  and 
beard  the  witnesses.  In  the  result  I  think  that 
the  reasonable  conclusion  is  that  the  vessel 
athwart  the  stream  having  her  lights  in  an  un- 
usual and  admittedly  improper  position  was  the 
vessel  to  blame.  But  it  io  enough  to  say  iJbat  it 
was  the  duty  of  the  Algoa  to  make  out  the  propo- 
sition, which  I  think  that  they  have  faOed  to 
make  out.  I  therefore  move  that  the  judgment  be 
reversed,  and  the  respondents  pay  to  the  appel- 
lants the  costs  both  here  and  below. 

Lords     Macnaohtbn,      Mobbis,      Dayby, 
Bbamfton,  and  Robbbtson  concurred. 

Judgment  of  the  Court  of  Appeal  reversed. 
Judgment  of  Buchnill,  J,  restored,  Eespon* 
dents  to  pay  to  the  appellants  the  costs  va 
this  House  <md  in  the  courts  hehw. 

Solicitor  for  the  appellants,  WtUiam  Batham, 
Solicitors  for  the  respondents,  Pritchard  and 

Sons,  for  Batesons,  Warr,  and  Wimshurst,  Liver- 

pooL 


JUDICIAL  COMMirrSE    OF  THE 

PBIVY  couirciL. 

Dec.  14, 15, 16,  20, 1899,  and  Feb,  17, 1900. 

(Present:  The  Bight  Hons.  Lords  Hobhotjsb, 
Dayby,  and  Robbbtson,  and  Sir  Bichabd 
Couch.) 

FOBMAN  AND  Co.  PbOPBIBTABY  LiMITBD  V, 

Ship  Liddbsdalb.  (a) 

ON  APPRAL  FBOM  THB  SUPBBMB  COUBT  OF 

VICTOBIA. 

Bhipwright — Contract  for  repairs — Lump  sum — 
Variation — Authority  of   master  and  agent — 
Acquiescence — Necessaries, 

The  plaintiffs  contracted  with  the  defetidwnfs 
master  at  a  foreign  port  to  effect  certain  rwairs 
to  the  steamship  L.,  for  a  lump  swm.  These 
repairs  were  strictly  limited  to  those  necessitated 
by  the  vessel  having  stranded.  It  was  also  agreed 
that  the  plavnHffs  should  staie  schedule  prices 
for  an/y  work  required  to  be  done  in  addition 
to  the  contract  repairs.  The  plaintiffs  never 
executed  the  contract  repairs,  but  they  claimed 
iftd  lump  sum,  alleging  that  they  had  done  the 
equivalent  thereof,  or  something  better,  a/nd  that 
they  had  the  authority  of  the  nuuter  for  the 

(•)Beport«d  by  Butlik  Abpimixl,  Esq.,  Q.O.,  and  Sutton 
Tnaiii,  Baq.,  B«Rlstor4kt-Lftw. 


variation,  Hiey  also  claimed  for  esetratworh  at 
schedule  prices.  The  master*s  authority  to  con* 
tract  was  to  the  plaintiffs*  knowledge  limited  to 
reoairs  of  the  stranddng  dam^age, 

Hela,  that  as  the  contract  for  the  lump  sum,  being 
an  entire  one,  had  not  been  executed,  ana 
as  the  master  had  no  authority  to  vary  it,  the 
plaintiffs  could  recover  nothing  wider  the 
contract. 

Held,  further,  that  the  fact  that  the  shipowner  had 
taken  the.  ship  as  repaired  did  not  am^nint  to  an 
acquiescence  in  the  variation, 

Appleby  v,  Myers  (16  L,  T,  Bep.  669 ;  L.  Bep. 
2  C,F,661)foUowed. 

This  was  an  appeal  from  part  of  a  decree  of  the 
Yice- Admiralty  Court  of  V  ictoria,  dated  the  5th 
May  1898,  whereby  it  was  pronounced  that  the 
sum  of  1700Z.  ISs,  6d.  only  was  due  to  the  appel- 
lants for  necessary  materials,  work,  and  repairs 
other  than  those  supplied  and  executed  under  a 
contract,  dated  the  10th  Deo.  1896,  the  terms  of 
which,  so  far  as  is  material,  are  set  out  in  their 
Lordships'  judgment;  and  that  nothing  was  due 
in  respect  of  such  materials,  work,  and  repairs  as 
were  supplied  and  executed  under  and  in  pur- 
suance of  such  contract. 

The  appellants  having  executed,  under  the  cir- 
cumstances stated  in  the  judgment,  certain 
repairs  to  the  steamship  Liddesdale,  began  this 
action  on  the  8th  Feb.  lo97  by  writ  of  summons, 
claiming  15,567Z.  88.  9d.  for  necessaries  supplied 
and  repairs  done  to  the  Liddesdale,  or  a  sum  ex- 
ceeding by  95712.  188.  9<2.  the  lump  sum  of 
59952.  108.  mentioned  in  the  contract  of  the  10th 
Dec.  1896.  By  paragraph  4  of  the  petition  the 
appellants  alleged: 

The  said  materials  were  ao  eupplied  and  the  said  work 
and  repairs  executed  partly  under  and  in  pnronanoe  of  a 
written  contract,  oonaiating  of  a  tender  in  writing  by  the 
plaintiffs,  dated  the  8th  Deo.  1896,  to  do  certain  portion 
of  the  works  and  supply  certain  portion  of  the  said 
matenalB,  in  accordance  with  certain  writen  speoifioa- 
tions  and  conditions  referred  to  in  such  tender  (which 
tender  was  accepted  in  writing  by  tiie  master  upon  the 
10th  Dec.  1896),  partly  in  accordance  with  certain 
schedule  rates  referred  to  in  the  documents  hereinbefore 
mentioned,  and  partly  in  pursuance  of  orders  given  by 
the  master  during  the  progress  of  the  contract  works  to 
do  certain  other  works  not  mentioned  in  the  contract. 

The  amounts  claimed  under  each  head  of  the 
appellants'  claim  were  as  follows : 

•8      8.    d, 

I.  Contract  for  repairs  5,995  10    0 

n.  Work  not  included  in  con- 
tract, but  claimed  under 

schedule  rates 6,847  12    6 

in.  Other  repairs 2,724    6    3 

Total  claim •815,567    8     9 

The  answer  of  the  respondent  (the  owner  of 
the  ship)  was  as  follows:  (1)  As  regards  the 
lump  sum  contract,  that  the  appellants  had  not 
performed  their  contract.  (2)  As  regards  the 
schedule  rate  repairs  and  (3)  the  other  repairs, 
that  they  were  not  necessaries,  and  that  they  were 
not  ordered  by  anyone  having  authority  on  oehalf 
of  the  owner. 

The  respondent  further  pleaded  that,  so  far  as 
the  plaintiffs*  claim  related  to  extras,  there  were 
no  written  orders  or  prices  agreed  as  required  by 
the  conditions  of  the  written  contract  which  the 
parties  had  entered  into. 
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Bj  their  reply  the  appellants  alleged  that  all 
deviations,  alterations,  and  extras  were  acquiesced 
in  and  ratified  and  approved  by  the  respondent, 
which  averment  was  denied  by  the  respondent  in 
his  rejoinder. 

The  Chief  Jostioe  on  the  evidence  accepted  the 
respondent's  contentions,  and,  being  further  of 
opinion  that  there  had  been  no  holding  out  by  the 
respondent  of  any  person  as  having  authority  to 
order  the  deviations  from  the  specincatioos  above 
mentioned  nor  any  ratification  or  acauiescenoe  in 
the  deviations  by  the  respondent,  he  held  that 
the  appellants  were  not  entitled  to  recover  the 
contract  price  or  any  part  of  it.  He  also  dis- 
allowed certain  items,  one  on  the  ground  that  the 
work  done  was  a  deviation  from  the  specification 
which  had  not  been  authorised  in  writing  pur- 
suant to  clause  8  of  the  contract.  He  disallowed 
other  works  claimed  for  on  the  ground  that  they 
were  not  necessaries  within  the  implied  authority 
of  the  master  to  order,  and  that  clauses  8,  23,  and 
24  of  the  specification,  so  far  as  they  purported  to 
enable  the  respondent's  agent  to  incur  expenditure 
beyond  6000i.  or  for  repairs  not  caused  by  the 
'  otranding,  were  unauthorised  although  a  regular 
order  in  writing  was  given  for  them.  Claims  for 
exti*a8  outside  the  scope  of  the  specification  were 
also  disallowed. 

Carver,  Q.C.  and  Mansfield,  for  the  appellants, 
contended  that  the  contract  of  the  10th  Dec.  1896 
was  binding  on  the  respondent  as  having  been 
made  by  a  duly  authorised  agent.  The  master  of 
the  ship  had  express  authority  to  enter  into  that 
contract  and  bind  thereby  the  owner  of  the  ship  ; 
if  not  actual,  he  had  apparent  authority,  and, 
further,  the  respondent  acquiesced  in  and  ratified 
the  contract.  With  regard  to  the  master's  general 
authority  to  order  necessaries,  and  as  to  what  are 
necessaries,  see 

Webster  v.  Seeanvp,  4  B.  &  A.  352 ; 
The  Riga,  26  L.  T.  Bep.  202;  1  Asp.  Mar.  Law 
Cas.  246  ;  L.  Bep.  3  A.  &  E.  516. 

Mondel  v.  Steel  (8  M.  &  "W.  858)  is  an  authority 
that  when  a  contract  is  for  a  lump  sum,  proof  of 
a  breach  of  contract  was  only  ground  for  deducting 
from  the  agreed  price  the  diff'^rence  bet^-een  the 
value  of  the  ship  as  she  was  at  the  time  of  de- 
livery from  what  she  would  have  been  if  the 
contract  had  been  duly  performed.    See  also 

Tharsie  Sulphur  Company  v.  McEWoy,  3  App.  Cas. 
1040. 

The  departures  from  the  specifications  by  the 
appellants  were  sanctioned  by  the  master  and 
surveyors  who  inspected  the  work  on  the  respon- 
dent's behalf  as  it  went  on,  and  no  objection  to 
the  manner  in  which  the  work  was  being  done  was 
taken  by  them.  By  the  terms  of  the  contract  the 
sanction  of  the  surveyors  to  alterations  in  detail 
was  not  necessarily  to  oe  given  in  writing.  Even 
if  the  appellants  were  not  entitled  to  the  contract 
price,  tney  were  entitled  to  payment  for  the  value 
of  the  work  done  of  which  the  respondent  had 
accepted  the  benefit,  having  taken  over  the  ship 
and  sold  her  with  her  value  enhanced  by  her 
having  been  repaired  by  the  appellants.  As  to 
the  authority  which  it  should  be  implied  in  the 
Hgent  from  the  condu<*t  of  the  parties  and  the 
nature  of  the  business,  see 

De  Busschfi  V.  Alt.  38  L  T.  Rep.  370  ;  3  Asp.  Mar. 
Law  Cas.  584 ;  8  Ch.  Div.  286,  310. 


And   as   to   the   powers   of   the   master   of   a 
ship,  see 

The  Kamak,  18  L  T.  Bep.  661 ;  L.  Bep.  2  A.  A  E. 

289,  300 ; 
The  Albert  Crosby,  L.  Bep.  3  A.  &  E.  37. 

Counsel  also  referred  to 

Appleby   v.  Myers,  16  L.  T.  Bep.  669 ;    L.  Bep. 

2  C.  P.  651  ; 
Munro  v.  Butt,  8  E.  &  B.  738  ; 
Swnpter  y.  Hedges,  78  L    T.  Bep.  378;  (1898)  1 

Q.  B.  673 ; 
BartleU  v.  Btanchfield  (1889)  148  Mass.  Bep.  394 ; 
Bum  V.  Miller,  4  Taunt.  745 ;  14  B.  B.  655. 

Joseph  Walton,  Q.C.  and  English  Harrison,  Q.C. 
(with  them  Leek),  for  the  respondent,  contended 
that  the  evidence  showed  that  the  appellants  did 
not  perform  the  written  contract  so  as  to  beoome 
entitled  to  the  price  stipulated.  As  to  the  lump 
sum,  it  was  snown  that  in  many  important 
respects  the  appellants  had  failed  to  carry  out 
the  work  which  was  necessary  to  entitle  them  to 
payment.  For  instance,  they  failed  to  renew 
twenty  steel  shell  plates,  and  merely  straightened 
the  old  bent  plates  and  pit  them  back,  and  in 
other  details  the  appellant  had  failed  to  put  in 
work  in  accordance  with  the  specification.  The 
evidence  also  proved  that  no  one  had  authority  to 
order  or  allow  these  alterations  or  deviations  from 
the  contract,  and  no  order  in  writing  hs  stipulated 
by  the  specification  was  ever  obtained  in  respect 
of  them.  It  was  also  proved  that  the  repairs  to 
the  girder  plates  were  so  done  as  to  substantially 
alter  the  original  design  of  the  ship  contrary  to 
the  provisiont*  of  the  contract,  and  that  there  had 
been  no  acquiescence,  acceptance,  or  approval  hy 
the  respondent  of  any  of  the  alterations  or 
deviations  from  the  terms  of  the  contract.  The 
other  repairs  under  the  schedule  rates  were  not 
necessaries,  nor  were  they  repairs  due  to  stranding 
damage,  which  alone  was  compulsory  or  desired 
by  the  respondent,  and  neither  the  master  nor 
any  other  person  had  authority  to  order  such 
repairs  to  be  done.  Having  regard  to  the  terms 
of  the  appeal,  no  question  arises  now  as  to  any 
repairs  done  except  as  to  those  done  under  the 
written  contract,  and  as  to  these  the  court  below 
was  right  in  holding  that  nothing  was  due,  for 
neither  the  materials  nor  the  work  was  supplied 
in  pursuance  of  the  contract.    They  cited 

Monro  v.  Butt  {ubi  sup.) ; 

Thomas  v.  Levns,  39  L.  T.  Bep.  669  ;  4  Ex.  Div.  18 
Swfnpter  v.  Hedges  {ubi  sup,) ; 
Sinclair  v.  Bowles,  9  B.  &  C.  92 ; 
Arthur  v.  Barton,  6  M.  &  W.  138 ; 
Ounn  V.  Roberts,  30  L.  T.  Bep.  424  ;  2  Asp.  Mar. 
Law  Cas.  250 ;  L.  Bep.  9  C.  P.  331. 


Carver,  Q.C.  replied. 


Cwr,  adv,  vtUt. 


Feb,  17. — Judgment  was  delivered  by 

Lord  HoBHOUSB.  —  This  suit  is  in  form 
a  proceeding  in  the  Vice- Admiralty  Court  «o 
make  the  ship  Liddesdale  answerable  for  the  cost 
of  repairs  executed  upon  her.  In  substance  it 
does  not  differ  from  other  litigations  between  one 
who  has  done  work  on  a  chattel,  and  the  owner  of 
the  chattel  who  denies  his  liability  to  pay  for  it. 
The  plaintiffs,  now  appellants,  are  a  joint  stock 
company,  who  carry  on  the  business  of  building 
and  repairing  ships  at  Melbourne.  The  Liddes^ 
dale,  the  nominal  defendant  and  respondent,  is  a 
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British  steamer  built  of  steel.  The  real  defen- 
dant, her  owner,  is  Mr.  Robert  Mackill,  surviving 
partner  of  a  firm  of  merchants  carrying  on  busi- 
ness in  Glasgow.  Her  master  was  Captain 
Alexander  Clark.  In  the  month  of  Oct.  189o  the 
ship  ran  aground  off  the  coast  of  West  Australia, 
but  she  was  got  off,  and  continued  her  voyage  to 
several  West  Australian  ports.  Having  then  dis- 
charged her  cargo,  she  made  for  Sydoej  to  get  a 
fresh  one,  but  on  the  way  put  into  the  harbour  of 
Melbourne,  which  she  reached  on  the  25th  Nov. 
When  there  she  was  examined  by  the  Marine 
Board  of  Victoria,  who  detained  her  and  required 
that  the  damage  done  to  the  structure  of  the 
vessel  by  her  steBuiding  should  be  repaired  before 
she  could  be  allowed  to  depart.  That  led  to  a 
correspondence  between  Captain  Clark  and  the 
defenoant,  out  of  which  arises  the  material  ques- 
ti<m  in  the  suit — viz.,  what  authority  was  vested  in 
the  ship^B  master.  The  messages  which  passed 
are  set  out  consecutively  and  in  the  most  con- 
venient form  in  the  judgment  of  the  learned  judge 
below.  They  have  been  read  frequently  durinsr 
the  argument,  and  need  not  be  quoted  at  length 
now.  The  defendant  was  very  anxious  that 
nothing  should  be  done  to  the  ship  beyond  what 
would  enable  her  to  come  safely  home  with  a  cargo, 
such  as  replacement  of  broken  plates  and  so  forth, 
and  he  forbade  Clark  to  make  contracts  before 
being  authorised  to  do  so.  Clark,  on  the  other 
han£  informed  him  that  Lloyd's  agent  and  thn 
Marine  Board  held  that  more  permanent  repairs 
were  necessary  for  safety.  Upon  this  the  defen- 
dant sent  a  message,  dated  the  6th  Dec. :  "  Arrange 
as  best  you  can  permanent ;  must  do  nothing  what- 
ever beyond  repairing  stranding  dama^."  In  the 
meantime  Chu'k  had  got  specifications  of  the 
work  necessary  to  repsdr  the  stranding  damage, 
and  had  advertised  for  tenders.  The  plaintiffs' 
tender  was  the  lowest.  An  interview  took  place 
on  the  8th  Dec.  between  Mr.  Forster,  the 
managing  director  of  the  plaintiffs,  and  Captain 
Clark  and  Mr.  Brodie,  who  represented  the  firm 
of  Sanderson  and  Co.  That  firm  acted  as  the 
defendant's  agents  in  the  matter  of  the  Liddes- 
dale,  and  in  their  office  all  the  negotiations 
took  place.  There  is  no  discrepancy  in  the 
acoonnte  of  this  interview.  Some  duscussion  took 
place  as  to  a  schedule  of  prices  for  possible  addi- 
tional work;  and  when  that  had  been  settled 
Clark  and  Brodie  informed  Forster  that  they 
could  not  accent  the  plaintiffs'  tender  without 
authority  from  nome,  but  that  they  would  recom- 
mend it.  Brodie  and  Clark  cabled  at  once  to  the 
defendant :  **  Lowest  reliable  tender  6000Z.  Twenty 
days.  Benairs  commence  acceptance  tender.*' 
On  the  loth  the  defendant  replied:  ''Con- 
tract with  Lloyd's  agent's  approval.  Twenty 
days,  payment  must  be  accepted  by  contractor, 
inbanler'B  guaranteed  drafts,  ninety  days'  sight, 
en  Clydesdsue  Bank,  London."  The  parties  met 
again  at  Sanderson's  office  after  receipt  of  the 
message  of  the  10th.  All  agree  that  mx,  Wame, 
the  secretaiy  of  the  plaintiffs'  company,  objected 
to  the  mode  of  payment  stipulated  for  by  the  de- 
fendant, saying  that^  the  payment  ought  to  be  in 
cash,  but  that  his  objection  was  overcome  and  the 
contract  th<rn  signed.  Clark  adds  that  when 
Wame's  objection  was  made  he  answered  it  by 
saying :  **  Tnat  is  all  the  authority  I  have."  By 
the  toms  of  the  contract  the  plaintiffs  undertake 
to  flIEeot  repain  as  per  specifications  for  Uie  sum 


of  5995Z.  lOs,  in  twenty  working  days  The  repairs 
specified  are  strictly  confined  to  the  damage  by 
stranding.  By  clause  14  it  is  said  that  **this 
contract  to  repair  and  renew  shall  mean  that  the 
vessel  shall  be  restored  in  every  respect  to  her 
original  condition  prior  to  the  accident."  There 
are  two  clauses  relating  to  repairs  not  specified, 
which  have  been  the  subject  of  a  great  deal  of 
discussion  both  in  the  court  below  and  at  this 
bar.  They  run  as  follows : — Clause  8 :  "  The  con- 
tractor shall  not  make  any  alteration  or  deviation 
from  the  specification  agreed  upon,  nor  shall  he 
be  entitled  to  make  any  charge  or  claim  for 
extras  or  for  anything  whatever  beyond  the  lump 
sum  agreed  upon,  unless  he  obtain  the  written 
sanction  of  the  captain  or  his  agents  at  the  time 
of  making  such  additions  or  alterations,  which 
shall  be  at  a  price  agreed  upon."  Clause  23 : 
"  The  contractor  to  state  schedule  prices  as 
follows  for  any  work  that  may  be  recjuired  to  be 
done  in  addition  to  what  is  attributable  to 
damage — that  is  to  say,  for  any  repairs  due  to 
deterioration  in  water  ballast  under  boilers." 
The  claim  made  by  the  plaintiffs  is  divisible  into 
three  portions.  First,  they  claim  the  lump  sum 
mentioned  in  the  contract.  Secondly,  they  claim 
for  the  extra  work  at  the  schedule  rates  stated  by 
them  under  clause  23  of  the  contract.  And, 
thirdly,  they  claim  for  extra  work  not  specified  in 
the  contract  at  all,  bat  done  in  pursuance  of 
orders  given  by  Clark  during  the  progress  of  the 
work,  and  said  to  be  authorised  either  by  his 
inherent  authority  or  by  virtue  of  clause  23  in 
the  contract.  The  whole  sum  claimed  is  15,5672. 
and  a  fraction.  As  regards  the  first  portion  of 
the  claim,  the  defendants  say  that  the  lump  sum 
was  never  earned  because  the  stipulated  work  was 
not  done ;  and,  indeed,  the  plaintiffs  do  not  assert 
that  it  was.  What  they  allege  on  this  point  is 
that  the  equivalent  of  the  stipulated  work,  or 
something  better,  was  done,  and  that  they  had 
authority  for  the  variation.  As  regards  the 
second  portion,  the  defendant  insists  uiat  Clark 
did  not  order  the  work,  and  that,  if  he  had 
done  so,  he  had  no  authority  to  do  it.  As 
regards  the  third  portion,  there  has  been  a 
separate  dispute  on  each  item  with  respect  to 
its  necessity  for  the  liberation  or  for  the  safety  of 
the  ship,  and  with  respect  to  Clark's  orders  for  it, 
whether  given  in  fact  and  whether  binding  on 
the  defendants  in  law.  The  learned  judge  below 
disallowed  the  whole  of  the  two  first  portions 
of  the  claim.  Of  the  third  portion,  axter  de- 
tailed examination,  he  allowed  items  amounting  to 
about  1700Z.  and  disallowed  the  rest.  The  defen- 
dant put  in  counter-claims  for  penalties  on 
account  of  demurrage  and  for  damages,  but  all 
were  disallowed.  The  third  portion  of  the  plain- 
tiffs' claim,  which  was  the  subject  of  a  ^reat  deal 
of  argument  during  the  opening  of  this  appeal, 
may  be  disposed  of  at  onoe.  The  defendant  meete 
it  by  the  preliminary  objection  that  it  is  not  the 
subject  of  appeal;  and  in  this  their  Lordships 
agree  with  him.  The  decree  is  as  follows :  "  The 
judge  having  heard  oounsel  for  the  plaintiffs 
and  the  dd^endant  respectively  pronounced 
the  sum  of  one  thousand  seven  hundred  pounds 
eighteen  shillings  and  fivepence  (1700Z.  18«.  bd,)  to 
be  due  to  the  p&intiffs  in  respect  of  that  part  of 
ltd  claim  which  claimed  for  necessary  materials, 
work,  and  repairs  other  than  those  sunpliad  and 
executed  under  or  in  pursuance  of  tne  written 
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contract  and  conditions  and  specifications  men- 
tioned in  paragraph  4  of  the  petition  together 
with  the  costs  of  tne  action  np  to  the  nineteenth 
day  of  Maj  1897  and  pronounced  that  nothine 
was  due  in  respect  of  such  materials,  work,  and 
repairs  supplied  and  executed  under  and  in  pur- 
suance of  such  written  contract  and  conditions 
and  specifications  and  he  condemned  the  defen- 
dant and  its  bail  in  the  said  sum  and  in  such 
costs  as  aforesaid."  This  decree  bears  date  the 
5th  May  1898.  On  the  30th  May  the  plaintiffs 
gave  the  notice  which  is  the  foundation  of  this 
appeal :  ''  Take  notice  that  Forman  and  Co.  Pro- 
piietary  Limited  plaintiff  appeals  from  so  much 
of  the  decree  of  the  judge  of  said  court  made  the 
fifth  day  of  May  1898  as  pronounced  that 
nothing  was  due  in  respect  of  materials,  work,  and 
repairs  supplied  and  executed  under  and  in  pur- 
suance of  the  written  contract  and  conditions  and 
specifications  mentioned  in  paragraph  4  of  the 
petition  and  as  deprived  the  phiintiff  of  costs. 
Dated  the  thirtieth  day  of  Miiy  1898."  It  is 
quite  clear  that  the  appellants  were  then  satisfied 
with  the  decree  except  as  regards  the  contract 
with  its  conditions  and  specifications,  and  the 
claims  arising  thereunder ;  that  they  did  not  in- 
tend to  app^  as  to  that  which  lay  outside  the 
contract,  and  that  the  defendant  has  been  right 
in  avoiding  discussion  of  this  part  of  the  con- 
troversy, l^th  in  his  lodged  case  and  at  the  Bar. 
As  regards  the  work  done«  no  doubt  exists  but 
that  it  was  ^ood  work  and  that  it  added  value 
(how  much  it  is  impossible  to  say)  to  the  ship, 
which  after  release  rrom  arrest  was  sold  for  up- 
wards of  18,000Z.  Indeed,  the  defendant  tendered 
the  sum  of  4786L  10«.  on  the  l9th  May  1897,  and 
on  the  plaintiffs'  refusal  paid  that  sum  into  court. 
As  the  litigation  proceeded,  however,  and  the  de- 
fendant learned  more  of  the  details  of  the  case, 
he  was  led  to  dispute  more  of  the  plaintiffs' 
claims,  with  the  result  above  mentioned.  This 
will  be  the  convenient  place  to  state  their  Lord- 
ships' view  of  the  authority  possessed  by  Captain 
Clark,  because  both  on  the  first  portion  of  the 
claim,  and  on  the  second  portion,  the  question 
of  the  validity  of  an  order  is  continually  mixed 
up  with  the  question  of  fact  whether  or  no  it 
was  given,  and  because  for  every  failure  to 
compfy  with  the  contract  and  for  every  excess 
of  work  beyond  the  specified  repairs  the  plain- 
tiffs seek  to  shelter  themselves  under  the  authority 
of  Clark  either  directly  given,  or  given  througn 
Mr.  Watson,  who  was  Lloyd's  agent.  It  is  true 
that  insti*uctions  conveyed  by  cable  in  abbreviated 
language  or  by  artificied  and  cryptic  symbols  are 
open  to  doubts  and  disputes.  In  this  case 
the  learned  judge  has  pointed  out  that  the 
message  of  the*  10th  Dec.  1896  is  suscep- 
tible of  various  meanings.  But  connecting  it 
with  the  whole  series  the  meaning  is  reasonably 
dear.  It  means  that  Clark  is  to  contract  on  the 
footing  mentioned  in  his  last  message  of  the  8tb, 
provided  that  the  tender  is  approved  by  Lloyd's 
agents ;  and  with  the  addition,  that  the  payment 
is  to  be  made  by  draft.  And  it  is  made  dear  by 
the  defendant's  message  of  the  5th  that  the 
tender,  though  it  may  provide  for  repairs  of  a 
permanent  onaracter,  is  not  to  provide  for  the 
repair  of  anv  damage  except  the  damage  by 
stranding.  Clark  then  was  bmited,  in  respect  of 
prioe  to  oOOOL,  in  respect  of  the  nature  of  repairs 
to  straading  damage,  in  i*e8peot  of  time  to  twenty 


days,  and  in  respect  of  judgment  on  details  to 
things  approved  by  Lloyd's  agent.  Within  iheoe 
Umite  it  seems  to  their  Lordships  that  Clark  was 
free  to  contract,  and  that  where  he  was  free  to 
contract  be  might  varr  the  contract  as  might  be 
found  expedient  in  the  progress  of  the  work. 
But  he  could  not  transcend  the  limits  imposed 
upon  him  by  his  prindpal.  As  regards  the  most 
important  of  these  limits  it  is  dear  that  the 
defendant  had  an  eye  not  only  to  expense  which 
he  says  is  excessive  in  Mdboume,  hut  to  the 
liability  of  the  underwriters,  and  attached  great 
importance  both  to  the  approval  of  Lloyd's  agents 
and  to  the  complete  separation  of  stranding 
damage,  for  which  the  underwriters  would  be 
liable,  from  other  damage  for  which  they  would 
not  be  liable.  The  plaintiffs  contend  that  they 
are  not  bound  by  all  that  passed  between  the 
defendant  and  his  agents  in  Mdboume,  that  they 
knew  nothing  of  such  matters  except  the  message 
of  the  10th  Dec.,  which  apparentiv  gave  Clark  a 
free  hand  to  make  any  contract  whatever  subiect 
only  to  the  approval  of  Lloyd's  agent,  and  to 
the  conditions  respecting  time  and  the  mode  of 
payment.  The  answer  is  that  Clark  had  refused 
to  make  a  contract  except  such  as  his  principal 
might  authorise;  that  the  plaintiffs  knew  that 
Cl^k  and  his  principal  were  in  oorrespoDdenoe 
by  cable;  they  knew  tnat  the  messa^  of  the  10th 
was  in  answer  to  Clark's  advice  of  their  tender 
sent  on  the  8th ;  if  they  did  not  really  know  the 
extent  of  Clark's  authority  it  was  their  business 
to  learn  it;  and  thus  whatever  restrictions 
existed  between  Clark  and  his  principal  were 
equally  binding  as  between  his  principal  and  the 
puiintiffs.  Now,  that  the  plaintiffs  have  not  done 
the  work  spedfied  by  the  contract  is  undisputed. 
The  learned  judge  mentions  four  matters  in 
which  they  have  failed.  Two  of  them  are 
apparentiy  trivial,  and  such  as  would  not  by 
themselves  have  any  greater  effect  than  to  give 
the  defendants  a  cross-daim  if  damaged  by 
the  variation.  The  other  two  are  much  more 
important.  Under  clause  15  the  plaintiffs  were 
bound  to  renew  twenty  of  the  injured  sted  shell 
plates,  and  to  straighten  thirty-seven  others,  or, 
if  they  would  not  bear  stradghtening,  to  renew 
them  at  a  stated  price.  This  work  of  renewal 
the  plaintiffs  never  did,  and  never  could  have 
done,  at  least  within  the  twenty  days,  and  never 
intended  to  do.  Forstersays:  "  Such  plates  could 
not  be  obtained  in  this  country ;  the  only  means 
of  getting  them  would  be  from  England.  .  .  . 
It  certaimy  looked  a  bit  awkward  for  us  if  we  had 
to  cany  out  our  contract  as  to  renewing  plates  as 
they  were  not  to  be  got  here.  If  the  surveyor 
stuck  out  and  refused  us  time  to  straighten  out 
old  plates  and  put  them  on  instead  of  renew- 
ing,  it  would  have  been  very  awkward  for 
us.  .  .  .  We  calculated  we  would  not  have 
to  carry  out  our  contract  fully.  I  see  in 
estimate,  we  charge  twenty  plates  to  be  re- 
newed; we  thought  we  could  get  out  of  that, 
and  so  kept  price  pretty  low.'  The  plaintiffs 
had  not  any  kmd  of  authority  for  this  variation. 
The  two  persons  from  whom  they  daim  to  have 
received  authority  for  some  other  unspecified 
work  were — ^first,  Captain  Clark;  and,  secondly, 
Mr.  Watson,  Lloyd's  agent.  Forster  says :  "  In 
January  I  went  with  mitson,  explained  how  the 
plates  were  coming  in.  Clark  was  staying  at 
Malvern.    I  said : '  I  think  all  the  plates  will  work 
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in  and  sfcraigliten  welL'  He  said :  *  That  is  first 
rate.'  .  .  .  After  contract  signed  I  bad  no 
conversation  with  Watson,  as  to  replacing  the 
straiffhtened  plates,  instead  of  new  ones.  I  later 
on  told  Clark  I  was  putting  them  on.  This  was 
all  that  occurred  between  me  and  an  j  of  them  as 
to  this."  Under  clause  16  a  number  of  girders  or 
plate  frames,  more  or  less  damaged  and  buckled, 
were  to  be  straightened  where  practicable,  and  to 
be  renewed  where  the  buckles  could  not  be  satis- 
factorily taken  out.  The  evidence  is  somewhat 
confused  in  parts,  but  it  clearly  shows  the  follow- 
ing things :  that  all  these  girders  could  have  been 
straightoied ;  that  some  were  not  touched  by  the 
plaintiffs  at  all,  being,  as  Forster  says,  still 
straight ;  that  some  were  straightened,  but  in  the 
process  it  was  found  that  the  material  was  dete- 
riorated ;  that  Watson  thought  it  expedient 
though  not  necessary  to  substitute  new  material ; 
that  iron  was  substituted  for  steel ;  and  that  the 
deterioration  was  not  doe  to  stranding  damage. 
From  the  evidence  of  Lang,  one  of  the  plaintiffs* 
foremen,  it  would  seem  that  Clark  either  ordered 
this  renewal  to  be  done  or  agreed  that  it  should 
be  done.  It  is  also  made  clear  that  the  substitu- 
tion of  iron  for  steel  not  only  added  to  the  weight 
and  to  the  expense,  but  altered  the  structure  of 
the  vessel;  to  her  advantage  as  the  plaintiffs 
contend,  but,  as  the  defen£int  says,  causing  a 
rigidity  in  her  framework  which  is  a  source  of 
danger  to  her.  That  is  a  matter  on  which  opinions 
vary,  but  there  is  no  dispute  that  the  alteration  is 
not  consistent  with  the  plaintiffs'  obligation  to 
restore  the  vessel  to  her  original  condition  prior 
to  the  accident.  The  plaintiffs  excuse  their  failure 
to  do  this  by  alleging  the  order  of  Clark  But, 
assuming  in  their  favour  that  such  an  order  was 
given,  the  question  of  Clark's  authority  comes  in. 
It  is  argued  for  the  plaintiffs  that  clause  8  of  the 
contract  contemplates  his  giving  such  an  order  as 
this,  and  that,  though  he  gave  no  written  order 
as  that  clause  requires,  he  could  vary  the  contract 
in  that  respect  as  ii«  others,  and  by  his  conduct 
did  BO  var^  it.  It  appears  to  their  Lordships 
that  the  object  of  clause  8  was  to  prevent  the  con- 
tractors from  making  claims  on  account  of  extra 
work  unless  they  ha^  a  written  order  for  it.  It 
was  quite  reasonable  to  contemplate  that  in  the 
course  of  repairing  further  st^^mding  damage 
might  be  disolosecC  or  that  variations  of  detail 
might  be  expedient.  Under  clause  8  the  plain- 
tiib  could  do  no  work  of  this  kind,  or  at  least 
90uld  not  charge  for  it,  unless  they  got  Clark's 
written  order.  The  clause  was  evidentiy  in- 
tended as  a  check  on  the  contractors,  and  to  pre- 
vent disputes  about  what  the  parties  must  hsLve 
contemplated  would  be  small  matters.  But  it 
was  not  calculated  or  intended  to  enlarge  Clark's 
autiiority,  nor  even,  if  so  expressed,  could  it 
have  that  effect  as  against  his  principals.  It  is 
now  used  to  justify  claims  agsdnst  the  defen- 
dant  for  a  class  of  repairs  which  he  had  ex- 
pressly prohibited.  Autiiorised  repair  of  strand- 
mg  dama^  has  passed  into  forbidden  repair  of 
deterioration,  which  has  the  effect  apparentiy 
(for  the  two  classes  of  claim  are  so  mixed  up  that 
it  is  difficult  to  keep  them  apart)  of  doubling  the 
stipulated  charge.  In  fact,  so  far  as  this  line  of 
argument  is  applied  to  the  lump  sum.  it  tends  to 
show  how  completely  the  contract  was  broken, 
and  how  impossible  it  is  for  the  plaintiffs  to 
maintain  that  they  have  g^ven  the  article  for 
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which  the  defendant  bargained  and  promised  to 
pay  the  lump  sum.    In  the  case  of  Appleby  v. 
Myers  {uhi  $up,)  Lord  Blackburn  mentions  two 
conditions  under  which  a  contractor  for  a  lump 
sum  who  has  not  performed  the  stipulated  work 
can  recover  something  under  his  contract.     He 
can  do  so  if  he  has  been  prevented  by  the  defen- 
dant from  performing  his  work,  or  if  a  new  con- 
tract has  been  made  that  he  shall  be  paid  for  the 
work  he  has  actually  done.    Their  Lordships  are 
clearly  in  agreement  with  the  learned  jud^e  oelow 
that  there  is  no  evidence  to  support  either  of 
these  conditions,  and  it  is  not  necessary  to  travel 
into  further  detail  upon  this  point,    fieyond  the 
stipxdated  price,  the  plaintiffs  claim  the  sum  of 
67542.  for  new  girder  plates,  angle  irons,  and  tank 
top  repairs.    There  is  great  difficulty  in  under- 
standin&r  how  far  the  claim  for  this  work  is  iden- 
tical with  the  claim  for  work  done  to  earn  the 
stipulated  price  under  the  contract  as  varied  in 
the  way  for  which  the  plaintiffs  contend.    The 
learned  judge  below  appears  to  have  found  the 
same  difficulty,  for  he  says  that,  having  considered 
the  girder  plates  and  angles  as  authorised  altera- 
tions of  the  specified  contract,  he  has  to  consider 
them  again  as  extras.     On  his  view  of  the  case 
and  on  that  taken  by  their  Lordships,  it  is  not 
necessary  to   work  out  this  problem,  nor  is  it 
necessary  to  examine  minutely  into  the  questions 
what  authority  can  be  imputed  by  law  to  Clark, 
or  what  particular  items  are  covered  by  his  orders, 
or  what  was  the  necessity  for  each  item.    All  this 
has  been  done  by  the  learned  judge  with  great  care, 
and  with  results  adverse  to  the  plaintifra.    In  the 
judgment  of  their  Lordships  Clark  had  no  implied 
authority  beyond  the  limits  which  they  have  before 
stated — ^namely,  to  adjust  details  falling  within 
the  limits  of  that  contract  which  he  had  express 
authority  to  make.    He  was  not  only  not  autho- 
rised, he  was  expressly  forbidden,  to  effect  repairs 
of  an^  damage  except  that  caused  by  stranoiog. 
In  pomt  of  fact  he  md  send  a  message  on  the  4th 
Jan.  as  follows :  "  Under  engines,  boilers,  tank 
top  damage  excessive,  condemned ;  estimate  total 
expenses  will  be  11,0002.  propeller  blades,  engines, 
boilers."    The  answer  came  next  day :  "  Original 
contract   must  not   be  exceeded.     If  tank  top 
damaged  cut  off  filling  pipe  closing  tank,  Llo^d  s 
will  allow  it.    Are  you  following  out  instructions 
telegram    5th   Dec.?     Bepair   nothing    beyond 
stranding  damage."     That  is  all  in  accordance 
with  the  defendant's  previous  instructions.   Clark 
seems  not  to  have  given  any  order  as  to  the  tank 
tops.    If  and  so  far  as  he  p^ve  orders  for  repairs 
wanted  on  account  of  deterioration  alone  he  acted 
contrary  to  instructions,  and  his  orders  cannot  be 
of  any  avail  to  the  plaintiffs,  who  knew  that  he 
was  acting  under  express  instructions,  and  must 
be  held  bound  by  them.    On  this  part  of  the  case 
the   plaintiffs   rely   also   on  clause   23  of   the 
contract.     They  say  that  it  gave  them  a  right 
to   believe  that  if  Clark  and  W'atson  approved 
of  work  done  in  addition  to  what  is  attribut- 
able   to   damage     (which    must    mean    damage 
bv    stranding),   it    woxdd  be   properly  charge- 
able a^ipinst  the  ship  at  schedule  rates     Their 
Lordships  do  not  so  read  the  clause.    It  binds 
the  contractor  to  certain  prices   for  additional 
work    if    required,    but    the    requisition    must 
still  be  made  by  due  authority,  and  that  was,  as 
regards  deterioration,  the  authority  of  the  defen- 
djuit  only.    If  the  clause  means  what  the  plaintiffs 
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contend  for,  then  Clark  had  no  right  to  insert 
such  a  clause.  He  could  not  give  nimself  indi- 
rectly an  authority  to  order  repairs  for  which  he 
had  been  forbidden  to  contract  directly.  Then 
the  plaintiffs  rely  on  the  fact  that  the  defendant 
took  the  ship  and  sold  it ;  this  being,  as  they 
contend,  an  acqaiescence  by  the  defendant,  and  a 
ratification  of  all  that  the  plaintiffs  had  done. 
The  mere  fact  that  the  defendant  took  the  ship, 
which  was  his  own  property,  and  made  the  beut 
he  could  of  it,  cannot  give  the  plaintiffs  any 
additional  right.  It  is  not  like  tne  case  of  an 
acceptance  of  goods  which  were  not  previously 
the  property  of  the  acceptor.  But  the  plaintiffs 
connect  the  possession  and  sale  of  the  shin  with 
communications  which,  as  they  say,  showed  that 
the  defendant  had  knowledge  of  the  true  state  of 
the  case.  The  messages  passing  on  the  4th  and 
5th  Jan.  have  JDst  been  cited  for  another  pur- 
pose. On  the  6th  Clark  cabled  as  follows: 
"  Contract  provides  renewals  schedule  prices. 
Girders,  plates,  under  boilers  more  badly  damaged 
than  first  anticipated ;  much  deteriorated.  Could 
not  have  remamed  in  their  present  condition. 
S  arveyors  order  renewal.  Will  make  what  repairs 
are  absolutely  necessary  only  through  stranding." 
On  the  28th  the  defendant  wrote,  being  then 
under  the  impression  that  the  cost  of  repairs 
was  11,000Z.,  wnich  he  treats  us  falling  upon  the 
underwriters.  That,  however,  would  not  be  the 
case  with  the  cost  of  repairing  deterioration. 
Up  to  that  time  nothing  had  been  said  to  warn 
the  defendant  that  he  w^d  be  charged  for  repair 
of  deterioration,  and  Mr.  Mackill  says  that  he  nad 
no  suspicion  of  it.  After  he  had  written  his  letter 
of  the  28th  Jan.  he  received  a  message  bearing 
same  date  from  Clark,  which  informed  him  that 
the  expense  would  be  16,0002.,  and  some  par- 
ticulars were  added  which  showed  that  it  was  for 
other  than  stranding  damage.  Upon  that  the 
defendant  took  legal  advice,  and  resolved  to 
dispute  the  claim.  Ever  since  that  time  the 
parties  have  been  hostile. 

There  is  nothing  in  these  communications  to 
show  acquiescence  and  ratification.  When  the 
defendant  wrote  under  the  impression  that  11,000Z. 
would  be  charged  he  believed  that  it  was  all  for 
stranding  damage.  He  never  in  any  way  accepted 
the  charge  of  16.0002.  It  was  only  in  the  course  of 
the  action  that  he  learned  that  the  plaintiffs  had 
failed  to  perform  their  contract.  The  plaintiffs 
have  not  been  led  by  the  defendant's  conduct  to 
do  anything  prejudicial  to  themselves,  and  their 
Lordships  cannot  see  in  what  respect  the  defendant 
has  precluded  himself  from  disputing  his  legal 
liability.  There  is  one  item  of  the  plaintiffs' 
claim  which  the  learned  judge,  though  he  has  dis- 
allowed it,  has  treated  as  standing  on  a  peculiar 
footing.  It  is  a  small  item  for  a  single  plate 
valued  at  80Z.  It  is  one  of  the  repairs  provided 
for  by  clause  15,  and  it  was  done  efficiently,  but 
not  according  to  contract  It  seems  to  their 
Lordships  that  the  plaintiffs  cannot  on  the  most 
favourable  view  of  the  evidence  claim  more  than 
that  the  plate  should  be  taken  as  having  been 
repaired  according  to  contract.     But  then  the 

Srice  is  covered  by  the  lump  sum.  There  is  no 
oubt  that  many  repairs  were  executed  according 
to  contract,  but  the  cost  cannot  be  recovei*ed 
because  the  contract  is  an  entire  one,  and  in  its 
entirety  has  never  been  performed.  Thei*e  is  no 
reason  why  this  particular  plate  should  be  diffe- 


rentiy  treated.  The  result  is  that  their  Lordships 
concur  with  the  learned  judge  below  in  his  con- 
clusions, and  for  the  most  part  on  the  same 
grounds  as  are  taken  by  him.  It  seems  hard 
that  the  plaintiffs  should  not  be  paid  for  work 
which  they  have  done,  but  such  is  the  effect  of 
contracting  to  work  for  a  lump  sum  and  failing 
to  do  the  work.  It  would  be  hard  upon  the  defen- 
dant if  he  was  made  to  pay  for  work  which 
he  did  his  best  to  prevent.  And  it  must  be 
said  that  the  plaintiffs  have  done  a  great  deal  to 
bring  the  hardship  upon  themselves  by  careless 
irregular  proceedings  m  relying  on  verbal  orders, 
or  on  the  mere  presence  and  knowledge  of  Watson 
and  Clark,  as  if  they  were  equivalent  to  orders 
coming  from  the  owner,  whom  the  plaintiffs 
knew  to  be  directing  the  business.  Their  Lordships 
will  humbly  advise  Her  Majesty  to  dismiss  this 
appeal,  and  the  appellants  must  pay  the  costs. 

Appeal  diamiased. 

Solicitors    for    the    appellants,  Wadeson    and 
MaUeaon, 
Solicitors  for  the  respondent,  Lowleas  and  Co. 
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Friday,  Jan.  26, 1900 

(Before  Smith,  Bioby,  and  Collins,  L. JJ.) 

Thb  Snabk.  (a) 

Admiralty  —  Damage  —  CoUieion  vnth  sunken 
wreck  —  Wreck  improperly  marked  —  Public 
nuisance — Independent  contractor — Transfer  of 
possession  and  control — Liability  of  owners. 

The  defendants*  barge  S.  was  lying  sunk  and  sub- 
merged in  the  fairway  of  the  river  Thames 
without  any  negligence  on  the  part  of  the  defen* 
dants.  The  d^endants  employed  an  under* 
wa>terman,  one  F,afit  and  proper  person  for  the 
purpose,  to  raise  and  remove  the  wreck.  No 
arrangement  as  to  m^arking  avid  liahting  her  was 
made  between  them.  The  physical  possession 
and  control  were  taken  over  by  P,  Owing  to  the 
negligence  of  F.  in  not  properly  marking  and 
lighting  the  S.,  the  plaintiff^  steamship,  the  Y  • 
came  into  collision  with  her.  On  the  plaintiff 
suing  the  defendants  for  the  damage  so  caused  to 
the  V .,  it  was  held  by  Barnes  J.  Uiat  the  defers 
dant*  were  liable. 

The  defendants  appealed. 

Held  (affirming  the  judgment  of  Barnes,  /.),  that 
the  defendants  were  liable,  since  they  had  not 
shown  that  they  had  abandoned  the  possession 
and  control  of  the  Q.  so  as  to  rid  themselves  oj 
liability  for  damage  caused  by  her,  and  alio 
because    the  work  of  raising  the  barge  v>as  an 

ration  likely  to  cause  injury  to  members  of 
public  lawfully  using  the  highway  of  the 
river  Thames,  unless  proper  precautions  were 
taken.  The  defendants  could  not  rid  the  mselves  of 
the  duty  of  taking  such  precautions  by  employ^ 
ing  an  independent  contractor. 

(a)Baport6d  by  Butler  Aspinall,  Esq.,  Q.O..mu1Suttos 
TuouB,  Esq.,  BarrlBter-ftl-Law. 
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This  was  an  appeal  from  a  decision  of  Barnes,  J. 
(reported  80  L.  T.  B^.  25;  8  Asp.  Mar.  Law 
Cas.  483;  (1899)  P.  74)  holding  the  defendants 
liable. 

The  action,  which  was  in  personam,  arose  oat  of 
a  collision  between  the  German  steamship  Veaiat 
belonfj^ing  te  the  plaintiff,  and  the  submerged 
wreck  of  the  dumb  oarffe  Snark,  which  belonged 
to  the  defendants.  The  collision  occurred  in 
Limehoose  Beach  of  the  river  Thames  where  the 
Snark  was  Ijing  sunk.  The  8nark  had  previously 
been  sunk  in  another  collision  without  any  negh- 
genoe  on  the  part  of  the  defendants.  The  ques- 
Uon  whether  the  Vesta  or  those  responsible  for 
the  proper  lighting  and  marking  of  the  Snarh 
were  to  olame  for  tbe  collision  between  those  two 
vessels  had  been  previously  tried  before  Barnes,  J. 
and  Trinity  Masters  where  it  had  been  found  that 
the  collision  was  due  to  the  8narh  being  im- 
prnperlv  lighted  and  marked. 

Tne  defendajits  had  employed  an  under- water- 
man named  Forrest  to  raise  and  remove  the 
8nark,  and  Forrest  had  taken  over  the  physical 
control  and  possession  of  her.  No  arrangement 
was  made  between  the  defendants  and  Forrest  as 
to  the  lighting  and  marking  of  the  8narh,  but  the 
defendants  contended  that  their  liability  in  respect 
of  her  was  at  an  end  when  they  had  given  up  the 
posseesion  and  control  to  Forrest,  an  independent 
contractor. 

The  question  was  ai^ed  on  the  13th  Dec.  1898, 
and  on  the  26th  Jan.  1899  Barnes,  J.  gave  judg- 
ment for  the  plaintiffs. 

Defendants  appealed. 

Laing,  Q.C  and  Batten  for  the  appellants. — 
The  learned  judge  has  held  that  this  case  is 
governed  by  the  principle  of  the  cases  of  Hardaher 
V.  Idle  District  Counea  (74  L.  T.  Rep.  69; 
(1896)  1  Q.  B.  335)  and  Fenny  v.  Wimbledon 
Urban  District  CouncU  (80  L.  T.  Rep.  615 ;  (1899) 
1  Q.  B.  72).  Those  cases  turn  on  the  principle 
that  there  was  a  duty  on  the  defendants  of  such 
nature  that  they  could  not  rid  themselves  of  it. 
In  this  case  the  defendants  rid  themselves  of  their 
duty  by  employing  an  inde^ndent  contractor, 
and  tnmsf erring  the  possession  and  control  of 
the  barge  to  him : 

White  V.  Crisp,  10  Exoh.  312. 

[Ck>iiLiN8,  L.J. — ^If  that  be  so  how  does  it  assist 
the  appellants?  The  corpus  delicti  is  still  iu 
their  posseesion,  for  Forrest's  possession  is  their 
possession;  and,  further,  the  lights  were  mis- 
leading.] But  it  is  submitted  that  the  appel- 
lants bald  transferred  the  physical  possession  and 
control  If  the  app^lants  had  abandoned  they 
would  not  have  be^  liable : 

Brown  v.  MalleH,  5  0.  B.  599 ; 
Beg.  V.  Watts,  2  Asp.  675. 

And  the  Thames  Oonservan^  would  have  had  to 
take  charge  of  the  wreck :  (Thames  Conservancy 
Act  1894,  57  &  58  Vict.  c.  cLtxxvii.,  s.  77).  Ajjain, 
if  the  appellants  had  given  notice  of  the  position 
of  the  barge  to  the  Thames  Conservancy  they 
would  not  have  been  liable : 

The  D<mgla8,  46  L.  T.  Bep.  488  ;  6  Asp.  Mar.  Law 

Cas.  15;  7P.  Div.  15; 
The  Utopia,  70  L.  T.  Bep.  47 ;  7  Asp.  Mar.  Law 

Gas.  408 ;  (1893)  A.  C.  492. 

[Smith,  It  J, — You  must  show  that  you  could 
and  did  transfer  the  possession  and  control  of  the 


bar^.]  There  was  no  danger  to  the  public  in 
raising  the  bar^  unless  the  work  was  done 
unskifiully.  It  is  a  well-known  practice  to  itit 
out  barges  with  a  man  by  the  day  or  week;  if 
such  a  barge  during  the  period  of  its  letting  were 
left  unlighted  in  the  Thames  the  owner  woiud  not 
be  liable ;  why,  therefore,  should  the  appellants 
here  be  liable.  [Collins,  L.J. — The  distinction 
is  between  employment  and  letting.]  The  dis- 
tinction drawn  oy  Barnes,  J.  between  the  cases  of 
a  floating  and  sunken  barge  is  fallacious,  for  the 
liability  must  be  the  same  in  both  cases.  If,  in 
this  case,  the  other  facts  being  the  same,  the 
barge  had  been  afloat,  it  could  not  be  contended 
that  the  appellants  would  be  liable,  for  they  were 
not  in  physical  control.  And  further,  the  acci- 
dent was  caused,  not  by  the  barge,  but  by  the 
light  being  improperly  placed  in  relation  to  the 
bar^e,  and  the  appellants  never  employed  Forrest 
to  bght  the  barge  at  all.  There  was  no  duty  on 
the  appellants  to  light  it,  and  no  indictment  would 
have  laid  for  not  reiiioving  it : 

Reg,  V.  Watts  {ubi  sup.). 

Counsel  also  referred  to 

Holliday  v.  The  National  Telephone  Company,  79 
L  T.  Rep.  593  ;  (1899)  1  Q.  B.  221 ; 

Pickard  v.  Smith,  10  C.  B.  N.  S.  470 ; 

Milligan  v.  Wedge,  12  A.  &  E.  737  ; 

Hughes  v.  Percival,  49  L.  T.  Bep.  189 ;  8  App.  Cas. 
443; 

Beven  on  Negligenoe,  vol.  1,  p.  493. 

Carver,  Q.C.  and  Stiibbs,  for  the  respondents, 
were  not  called  on. 

Smith,  L.J. — This  is  an  action  brought  by  the 
plaintiff,  who  is  the  owner  of  the  steamship  Vesta, 
to  recover  damages  against  the  owners  of  a  barge 
called  the  8nark,  which  was  sunk  in  the  river 
Thames  on  the  Ist  Aug.  1897.  What  happened 
was  this :  The  owners  of  the  8nark  wanted  to  get 
their  barge  up  again ;  they  never  intended  to 
abandon  possession  or  control  of  their  barge  in 
any  shape  or  way.  They  got  into  communication 
with  a  man  who,  I  believe,  is  undoubtedly 
efficient — a  man  called  an  under-waterman,  that 
is,  a  man  who  goes  down  under  water  to  get  up 
sunken  vessels,  and  they  entered  into  a  contract 
with  him  to  get  up  this  barge  The  evidence,  as 
stated  by  Barnes,  J.  in  his  judgment,  which  is 
under  appeal,  is  this :  The  officials  of  the  Thames 
Conservancy  were  told  by  Forrest  of  the  sunken 
barge,  and  for  a  short  time  before  the  man 
Forrest  brought  the  Bhoda  (that  is,  I  understand, 
a  barge  lent  by  the  owners  of  the  Snark),  a  boat 
belonging  to  the  Thames  Conservancy,  with  a 
flag  on  it,  was  made  fast  to  the  8nark.  For  this 
service  the  defendants  paid  the  Thames  Conser- 
vancy, and  that  matter  was  ended  long  before 
this  accident  happened.  Then  Forrest  brought 
the  Bhoda  and  took  charge  of  the  sunken  barge, 
and  Forrest  and  his  men  alone  remained.  Forrest 
was  paid  for  the  job  which  he  was  executing  for 
the  defendants  the  sum  of  25Z.  It  has  been  K»und 
in  the  Admiralty  Court  by  Barnes,  J.  that  Forrest 
was  guilty  of  negligence  in  this,  and  that  he  did 
not  bght  the  sumien  barge  in  a  proper  manner. 
The  lights  had  drifted  away  from  where  they 
ought  to  have  been.  They  did  not  notify  to  the 
stumers  coming  up  or  going  down  the  Thames 
where  the  sunken  barge  in  fact  was,  and  the 
result  was  that  the  plaintiff's  steamer,  the  Vesta, 
coming  up  the  Thames,  was  of  opinion,  from  the 


52 


MAJtlTIMB  LAW   OASBS; 


Ot.  of  App.] 


Thb  Snabk. 


[Ct.  of  App. 


position  in  which  the  lightn  were,  that  it  was  all 
right  to  go  where  she  went,  and  ran  into  the 
simken  barge  and  sustained  dama^.  Thereupon 
an  aotion  was  brought  in  the  Admiralty  Court,  in 
these  said  circumstances,  and  the  first  quesUon 
which  had  to  be  decided  by  the  learned  judge  of 
that  court  was  whether  or  not  this  barge  had 
been  properly  lighted  by  Forrest,  the  man  I 
have  mentioned.  He  found  that  it  was  not, 
and  he  found  that  by  reason  of  its  not  being 
properly  lighted  the  plaintiff's  steamship  got  the 
damage  complained  of.  Another  question  arose 
— ^namely,  were  the  defendants  liable  for  this? 
Now,  it  is  said  and  argued  stoutly  and  vigour- 
ously,  on  behalf  of  the  defendants,  that  they 
are  not  liable.  One  sround  taken  before  the 
learned  judge  in  the  Admiralty  Court  was  that 
the  defendants  were  not  liable  because  they 
delegated  the  job^and,  in  doin^  that,  the  process 
of  lighting  this  sunken  barge  till  she  was  got  up 
— ^to  the  man  Forrest,  who  comes  within  the 
term,  well  known  in  this  court,  of  "  independent 
contractor,"  and  therefore  they  were  not  liable 
for  the  negligence  of  Forrest. 

The  Thames  is  undoubtedly  a  highway.  This 
man  was  put  to  work,  and  was  eo gaged,  in 
my  judgment,  in  doing  work  which  was  likely 
to  cause  injury  to  persons  lawfully  passing 
and  repassing  along  that  highway,  unless 
precautions  were  taken.  Thereupon  it  is  said, 
although  that  is  so,  still  he  was  not  the  servant 
of  the  defendants,  but  he  was  this  '*  independent 
contractor."  Now,  we  have  had  of  late  years, 
since  I  have  been  in  this  court,  a  great  deal 
to  do  with  this  question  of  independent  con- 
tractor. At  one  time,  in  conjunction  with  Sir 
Nathaniel  Lindley,  the  present  MastiCr  of  <^e 
Bolls,  my  brother  Bigby  and  myself  wrote  a 
judgment  upon  this  question  of  independent 
contractors  and  the  liability  of  the  independent 
contractor,  and  we  stated  wnat  in  our  judgment 
was  the  law  relating  thereto.  That  was  the  case 
of  Hardaker  v.  late  Diairict  Council  {vhi  sup.). 
It  has  been  referred  to  by  Barnes,  J.  in  this  case, 
and  I  am  not  going  to  refer  to  it  any  more  at  this 
moment.  I  see  nothing  to  repent  of  in  what  any 
one  of  us  said  iu  that  case.  There  have  been 
other  cases  since  then  which  I  am  not  going  to 
refer  to,  because  my  brother  Bruce,  in  a  judg- 
ment in  Penny  v.  Wivibledon  Urba/n  District 
Cotmcil  and  another  {ubi  sup.),  dealt  with  the  whole 
question.  That  case  came  before  this  court  on 
appeal  in  the  next  year,  and  I  then  said,  and  I 
say  it  again,  that  I  absolutely  agree  with  the 
manner  in  which  my  brother  ^ruoe  put  the  law 
applicable  to  this  question  of  independent  con- 
tractor, when  the  defendant  is  sued  for  a  wrong 
act.  I  will  just  read  the  passage  from  Bruce,  J.'d 
judgment,  because  I  cannot  put  the  matter  more 
tersely  or  more  clearly.  It  is :  "  When  a  person 
employs  a  contractor  to  do  work  in  a  place 
where  the  public  are  in  the  habit  of  passing, 
which  work  will,  unless  precautions  are  taken, 
cause  danger  to  the  public,  an  obligation  is 
thrown  upon  the  person  who  orders  the  work 
to  be  done  to  see  that  the  necessary  pre- 
cautions are  taken,  and  if  necessary  pre- 
cautions are  not  taken,  he  cannot  escape 
liability  by  seeking  to  tlirow  the  blame  on  the 
contractor.  Pickard  v.  Smith  {ubi  sup.)  is  an 
authority  for  the  proposition  that  no  sound  dis- 
tinction in  this  respect  can  be  drawn  between  the 


case  of  a  public  highway  and  a  road  which  may 
be,  and  to  the  knowledge  of  the  wrongdoer  pro- 
bably will  in  fact  be,  used  by  persons  lawfully 
entitled  so  to  do.'*    I  subscribe  to  every  word  <n 
that.     That  being,  in  my  judgment,    the  law 
applicable  to  this  question  of  Forrest  being  an 
independent  contractor,  that  point  falls  practi- 
cally within  the  decision  in  that  case  of  Penny  y. 
Wimbledon   Urban    District    Couneil,    and    the 
reasons  of  that  decision.     Therefore,  this  point 
does  not  avail  the  defendants  in  the  present  case. 
It  is  said  that  is  all  very  well  in  matters  arising 
on  land,  but  it  does  not  apply  to  matters  arisinj^ 
on  water,  or  matters  arising,  as  in  this  case,  with 
regard  to  a  sunken  barge  in  the  river  Thames.     I 
will  say  for  myself  that  I  think    the  learned 
counsel  for  the  appellants  have    made  out  this 
distinction,  that  in  the  case  of  a  barge  navigating 
as  here,  up  the  river  Thames,  which  goes  to  the 
bottom,  it  is  in  the  power  of  the  bargeowner,  if  he 
is  so  minded,  to  throw  up  the  barge — abandon  it 
or  transfer  it,  and  have  nothing  more  to  do  with 
it.    But  then  it  would  seem  to  me  also  within  the 
terms  of  the  Thames  Conservancy  Act,  which  is 
a  private  Act,  and  the  result  would  be  that  the 
public  authority  would  have  to  come  in  and  take 
up  the  barge,  so    as  to  prevent  its  being   an 
obstruction  to  the  navigatici  of  the  river  Thames. 
It  also  seems  to  me  to  be  within  the  case  cited  in 
the  judgment  of  the  Privy  Council,  delivered  by 
Sir  Francis  Jeune  (The  Utopia,  ubi  sup.).     It  is 
there  laid  down :    "  That  although  it  is  in  the 
power  of  the  owner  of  the  barse  " — as  I  say — "  to 
throw  up  and  abandon  his  sunken  barge,  and  have 
nothing  more  to  do  with  it,  until  he  has  done  that 
he  is  under  the  ordinary  liability  of  every  oth«r 
man  "    Sir  F.  Jeune  says :   "  The  result  of  these 
authorities  may  be  thus  expressed :  The  owner  of 
a  ship,  sunk,  wnether  by  his  default  or  not  (wilful 
misconduct  probably  giving  rise  to  different  con- 
siderations), has  not,  u  he  abandon  the  posses- 
sion and  control  of  her,  any  responsibility  either 
to  remove  her  or  to  protect  other  vessels  from 
coming  into  collision  with  her.    It  is  equally  true 
that  so  long  as  and  so  far  as  possession,  manage- 
ment, and  control  of  the  wrecK  be  not  abandoned 
or  properly  transferred,  there  remains  on   the 
owner  an  obligation  in  regard  to  the  protection  of 
other  vessels  from  receiving  in j  ury  from  her."  That 
then  is  the  law.  Very  well;  be  it  so.    Now,  where 
do  you  find  a  tittle  of  evidence,  and  what  is  more, 
proof,  that  the  owners  of  this  barge  abandoned  ur 
properly  transferred  possession,  management,  and 
control  of  the  wreck  within  the  meaning  of  that 
judgment  P    Of  course,  they  did  not.    What  they 
did  was  to  put  on  Forrest  to  get  this  barge  up, 
not  for  the  purpose  of  abandoning  control  of  her, 
but  for  the  exactly  opposite  purpose  of  getting 
her  above  water  again.     This  case  seems  to  me 
to  fall  within  the  decision  of  the  Privy  Council. 
I  have  dealt   with  the  independent  contractor 
point,  and  for  these  I'easons  I  am  of  opinion  that 
the  excellent  judgment  of  my  brother  Bamee 
should  be  affirmed. 

Bigby  and  Collins,  L.JJ.  concurred. 

Solicitors  for  the  appellants,  J,  A,  and  H,  E. 
Famfield, 

Solicitors  for  the  respondent,  Stokes  and 
Stokes, 
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Thursday,  Feb,  15, 1900. 
(Before  Smith,  Collins,  and  Bombb,  L.JJ.) 

DOBSLL  AND  Co.  V.  GbBBN  AND  Co.  (a) 
APPBAL  FBOM  THB  QTTBBN'B  BBNCH  DIVISION. 

Charter-pariy^Ship  to  had  cargo  of  coal  "as 
orderea  hy  charterers  '*  —  Charterers  to  ship 
"  except  in  event  of  strike  of  pitmen  " — Order  to 
load  from  eoUiery  on  strike — Detention  of  ship 
— lAobUity  of  charterers. 

By  a  charter-party  it  was  provided  that  the  ship 
should  proceed  to  Cardiff  and  there  load  "a 
cargo  of  steam  coed  as  ordered  by  charterers,'' 
which  the  charterers  bound  themselves  to  ship 
"  eoBcevt  in  the  event  of  strike  of  shippers*  pit- 
men,*  the  vessel  to  be  loaded  as  customary,  "  but 
subject  in  all  respects  to  the  colliery  guarantee 
in  I  ]  colliery  working  days  as  may  be 

arranged.** 

The  chclrierers  bought  a  cargo  of  steam  coal  from 
a  colliery;  subsequently  a  strike  took  place 
which  extended  to  85  per  cent,  of  the  collieries 
in  South  Wales  including  the  said  colliery. 
While  the  strike  stiU  continued  the  charterers 
obtained  from  the  said  colliery,  and  sent  to  the 
shipowners  the  usual  gua/rantee  by  which  the 
colliery  proprietors  undertook  to  load  the  ship 
in  twenty  days  after  she  should  be  ready  to 
receive  cargo,  subject  to  the  usual  exception 
as  to  strikes.  The  shipowners  objected  to  this 
guarantee  because  the  colliery  was  on  strike, 
and  required  the  ship  to  be  loaded  from  a  colliery 
which  was  working.  The  ship  th&n  went  to 
Cardiff  and,  owing  to  the  continuance  of  the 
strike,  w<u  delayed  for  three  months. 

The  shipovmers  claimed  damages  for  the  delay 
fi^o^  Ihe  charterers. 

Held  [affirming  the  judgment  of  Bigham,  J.),  thai 
the  charterers  were  entitled  to  seUct  the  colliery 
which  they  did  in  fact  select,  although  it  was 
on  strike,  and  that  they  were  not  liable  for  the 
delay  of  the  ship. 

This  was  an  appeal  by  the  plaintiffs  from  the 
judgment  of  Bigham,  J.  at  the  trial  of  the  action 
as  a  commercial  caose,  without  a  jury. 

The  action  was  brought  by  the  plaintiffs,  who 
were  the  owners  of  the  Curzon,  to  recover  from 
the  defendants  damages  for  alleged  breach  of  a 
charter-party. 

By  a  charter-party  made  on  the  14th  Jan.  1898 
the  defendants  chartered  the  plaintiffs'  vessel, 
the  Curzon,  to  carry  a  cargo  of  South  Wales 
ooal  from  Cardiff  to  Iquique.  The  vessel  was 
at  the  time  homeward  bound  to  Liverpool,  and 
was  not  expected  to  arrive  there  before  April  or 
May. 

The  charter-party  provided  that,  after  discharg- 
ing her  inward  cargo  at  Liverpool,  the  vessel 
should  sail  to  Cardiff  and  should  ''proceed  to 
such  loading  berth  as  the  freighters  may  name, 
and  there  load  a  cargo  of  steam  coal  as  ordered 
by  charterers,  which  they  bind  themselves  to  ship 
(except  in  Uie  event  of  strike  of  shippers' 
^man) " ;  the  vessel  to  be  loaded  as  customary, 
out  subject  in  all  respects  to  "the  colliery 
guarantee  in  [  t  working  days  as  may 

be  arranged ;  any  claim  for  demurrage  in  loading 
to  be  settled  witn  colliery  direct." 

On  the  3rd  Feb.  1898  the  defendants  bought 

(a)  B«ported  by  J.  B.  Wiluamb,  Eaq.,  BarristerHkt-Law. 


two  cargoes  of  Hood's  Merthyr  colliery  coal,  one 
of  which  they  intended  for  the  Cwrzon  and  the 
other  for  some  other  vessel 

On  the  6th  April  1898  the  South  Wales  coal 
strike  began,  and  Hood's  Merthyr  colliery  was 
stopped  by  the  strike. 

On  the  26th  April  1898,  while  the  strike  was 
still  goine  on,  the  defendants  procured  from 
Hood^  Merthyr  colliery  the  usual  colliery 
guarantee,  whereby  the  colliery  proprietors  under- 
took  to  load  the  Curzon  in  twenty  days  after  she 
should  be  ready  to  receive  cargo,  subject  to  the 
usual  exception  as  to  strikes. 

The  defendants  sent  this  guarantee  to  the 
affents  of  the  plaintiffs  in  the  ordinary  course. 
The  plaintiffs'  agents  returned  the  guarantee 
with  a  letter,  saying :  "  We  decline  to  accept  it, 
having  regard  to  the  fact  that  Messrs.  Hood's 
Merthyr  colliery  is  on  strike.  As  there  are  nume- 
rous other  collieries  which  are  not  on  strike  and 
from  which  coal  can  be  obtained,  the  owners 
require  to  be  loaded  by  a  colliery  which  is  now 
workinff." 

The  defendants  replied  that  the  coal  had  been 
bought  from  Hood's  Merthyr  collieries  some 
time  before  the  strike  began,  aod  that  the  plain- 
tiffs could  have  had  the  colliery  guarantee  at  the 
time  if  they  had  so  desired. 

On  the  14th  May  1898  the  plaintiffs  sent  the 
Curzon  from  Liverpool  to  Cardiff,  where  she 
arrived  on  the  16th  May.  She  was  ready  to  load 
on  the  17th  May,  from  which  day,  but  for  the 
strike,  the  twenty  days  mentioned  in  the  colliery 
guarantee  would  have  begun  to  run. 

At  this  time  there  was  good  reason  to  expect 
that  the  strike  would  spO'^dil^  come  to  an  end, 
and  that  it  would  end  in  tune  to  enable  the 
loading  to  be  completed  within  the  twenty 
days. 

The  strike  did  not,  however,  end  until  the  1st 
Sept.  1898,  and  the  loading  of  the  Cwrzon  was 
not  completed  until  the  27th  Sept.  There  was 
not  any  delay  in  loading  after  the  end  of  the  strike, 
of  which  the  plaintiffs  complained. 

During  the  whole  time  of  the  continuance  of 
the  strike  about  15  per  cent,  of  the  South  Wales 
collieries  were  at  work,  and  South  Wales  coal 
was  obtainable,  although  at  a  very  high  price. 

The  plaintifEs  claim^  damages,  based  upon  the 
loss  of  the  use  of  their  ship  for  three  months. 

The  action  was  tried  before  Bigham,  J.  as  a 
commercial  cause,  without  a  jury,  ana  the  learned 
judge  ^ve  judgment  in  favour  of  the  defendants 
(80  L.  T.  Rep.  19 ;  8  Asp.  Mar.  Law  Cas.  473). 

The  plaintiffs  appealed. 

Joseph  Walton,  Q.C.  and  Horridge  for  the 
appellants. — The  charterers  were  liable  to  pay 
damages  for  the  delay  of  the  vessel  owin|9^  to 
their  breach  of  the  charter-party.  The  provision 
in  the  charter-party,  that  the  ship  should  load  a 
cargo  of  coal  "as  ordered  by  charterers,"  gave 
the  charterers  the  option  of  selecting  the  colliery 
from  which  the  ship  should  be  loaded,  but  the 
charterers  were  bound  to  exercise  that  option  in 
a  reasonable  way.  The  selection  of  the  coUiery 
must  be  a  reasonable  selection  at  the  time  when 
it  is  made,  that  is,  when  the  selection  is  notified 
to  the  shipo^mer.  It  was  not  a  reasonable  selec- 
tion to  choose  a  colliery  which  was  on  strike.  In 
Tharsis  Sulphur  and  Copper  Company  t.  Morel 
Brothers   and  Company    (66    L.   T.   Rep.    659; 
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7  Asp.  Mar.  Law  Oas.  106;  (1891)  2  Q.  B. 
647)  Bowen,  L.J.  said,  with  referenoe  to  tiie 
option  of  charterers  to  select  a  port,  berth,  or 
dock :  **  The  option  is  to  select  a  port  or  berth  or 
dock,  that  is,  one  which  is  reasonably  fit  for  the 
purpose  of  delivery.  It  will  not  do,  for  instance, 
to  choose  a  dock  the  entrance  to  which  is  blocked." 
There  must  be  some  limitation  upon  the  option  of 
the  charterers ;  by  the  charter-psjiy  any  claim  for 
demurrage  must  be  settled  with  the  coUiery  direct, 
and  it  could  not  be  reasonable  or  proper  for  the 
charterers  to  select  an  insolvent  colliery.  The 
charterers  could  not  be  entitled  to  select  a  colliery 
which  was  closed  owing  to  flooding  or  a  greai-i 
accident.  The  charterers  must  be  bound  to  select 
a  colliery  which  is  working  at  the  time  when  the 
selection  is  notified  to  the  shipowners.  A  cargo 
could,  in  this  case,  have  been  obtained  from  some 
other  colliery  and,  in  the  reasonable  exercise  of 
their  option,  the  charterers  ought  to  have 
selected  a  colliery  which  was  not  on  strike. 
They  cited  also 

BvUnan  and  D%ek$on  v.  Fenwiek  cmd  Co,^  69  L.  T. 

Bep.  651 ;    7  Asp.  Mar.  Law  Caa.  388 ;    (1894) 

1  Q.  B.  179 ; 
Shamroeh  Steamship  Company  v.  Storey,  81  L.  T. 

Bep.  413 ;  8  Asp.  Mar.  Law  Caa.  590 ; 
Saxon  Steamship  Company  v.  Union  Steamship 

Company,  81  L.  T.  Bep.  246 ;  8  Asp.  Mar.  Law 

Caa.  449,  574. 

Carver,  Q.C.  and  T.  E.  Scrutton  for  the  respon- 
dents.  The  judgment  of  Bigham,  J.  was  right. 
The  charterers  bond  fide  exercised  their  option  in 
the  way  in  which  they  were  entitled  to  exercise  it. 
The  contention  of  the  appellants  could  only  be 
right  if  the  colliery,  by  reason  of  the  strike, 
ceased  to  be  a  colliery  within  the  meaning  of  the 
charter-party,  and  that  cannot  be  so.  The  exist- 
ence of  a  strike  could  not  in  any  way  affect  the 
exercise  of  their  option  by  the  charterers ;  the 
duration  of  a  strike  is  quite  uncertain,  and  it 
might  come  to  an  end  at  any  time.  Li  tiiis  case 
the  strike  might  have  come  to  an  end  before  the 
ship  reached  Cardiff.  If  the  contention  of  the 
appellants  were  right,  the  charterers  could  not 
select  a  colliery  at  which  there  was  a  strike,  even 
if  that  strike  lasted  for  the  shortest  possible  time. 
That  would  be  a  most  unreasonable  construction 
of  the  charter-party.  Here  the  charterers  made 
their  contract  with  the  colliery  before  there  was 
any  strike,  and  it  would  not  be  reasonable  to  hold 
that  they  could  not  select  that  colliery  because  a 
strike  happened  to  take  place  before  the  colliery 
was  named  to  the  shipowners. 

Horridge  replied. 

Smith,  L.  J.-- 1  think  that  this  appeal  ought  to 
be  dismissed,  and  I  entirely  aeree  with  the  judg- 
ment of  Bigham,  J.  This  action  is  brought  upon 
a  charter-party  by  the  shipowners  against  the 
charterers  to  recover  damages  for  the  detention 
of  the  ship.  By  the  charter-party  it  was  provided 
that  the  ship  should  load  a  carffo  of  steam  coal 
**aa  ordered  DY  charterers,"  which  the  charterers 
bound  themselves  to  ship  "  except  in  the  event  of 
strike  of  shippers'  pitmen."  That  is  to  say,  it 
was  provided  that,  in  the  case  of  the  happening 
of  a  strike,  any  loss  thereby  occasioned  to  the 
shipowners  was  to  fall  upon  them.  On  the 
3rd  Feb.  1898  the  charterers  contracted  for  the 
supply  of  a  cargo  of  hteam  coal  from  Hood's 
colliery.  On  the  6th  Aprill898  a  colliery 
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strike  beflnxi,  which  extended  to  about  85  per 
cent,  of  the  South  Wales  ooUieries,  inolndmff 
Hood's  Merthyr  colliery.  Subsequiant^  in  Apri^ 
and  before  the  ship  arrived  at  Cardjii^  the  onar- 
terers  save  notioe  to  the  shipowners  that  they 
intended  to  loEtd  the  ship  with  steam  coal  from 
Hood's  Merthyr  colliery.  The  strike  was  still 
continuing  at  that  time,  but  Bigham,  J.  has 
found  as  a  fact  that  there  was  then  "  good  reason 
to  expect  that  the  strike  would  speedily  end ;  in  fact, 
that  it  would  end  in  time  to  enable  the  loading  to 
be  completed  within  the  stipulated  time."  Why, 
then,  was  the  order  to  load  a  cargo  of  steam  coal 
from  Hood's  Merthyr  colliery,  notified  in  April  to 
the  shipowners,  not  a  good  order  under  the  terms 
of  the  charter-party  P  It  was  contended  by  the 
appellants  tiiat  the  charterers  were  not  entitled 
to  give  this  order,  because  there  was  at  that  time 
a  strike  at  Hood's  Merthyr  colliery,  which  was 
common  to  85  per  cent,  of  the  South  Wales 
collieries,  but  that  the  charterers  were  bound  to 
give  an  order  to  load  a  cargo  from  one  of  the  few 
collieries  at  which  there  was  no  strike.  Where 
can  there  be  found,  in  the  terms  of  the  charter- 
party,  anything  to  the  effect  that  an  order  must 
on  given  by  the  charterers  to  load  coal  from  a 
colliery  not  on  strike  P  As  I  have  already  pointed 
out,  it  is  expressly  provided  by  the  chaiter-party 
that  any  loss  which  may  arise  from  a  strike  shaU 
fall  upon  the  shipowners.  I  cannot  find  anything 
in  the  charter-party  which  imports  any  such  limi- 
tation of  the  nght  of  the  charterers  to  select  the 
colliery  from  which  the  coal  is  to  be  shipped  as 
that  for  which  the  shipowners  are  contencunff.  It 
was  argued  that  this  case  was  governed  by  a 

§a88age  in  the  judgment  of  Bowen,  LJ.  in 
^hareis  Sulphur  and  Copper  Company  v.  Morel 
Brothers  and  Co.  (65  L.  T.  Bep.  659;  (1891) 
2  Q.  B.  647),  where  he  says,  with  reference  to  the 
option  of  a  charterer  to  choose  a  berth  at  which 
the  ship  is  to  disohaxse:  "The  option  is  to 
choose  a  port  or  bertii,  or  dock — that  is,  one 
which  is  reasonably  fit  for  the  purpose  of 
delivery."  Upon  that  it  is  contended  that  we 
ought  to  hold  that  the  order  for  the  ship  to 
load  coal  from  Hood's  Merthyr  colliery  was  not  a 
reasonable  exercise  of  the  charterers  option  in 
this  case.  I  can  see  nothing  in  this  case  to 
lead  me  to  the  conclusion  that  the  order  which 
the  charterers  fpive  was  not  a  reasonable  exercise 
of  the  option  given  to  them  by  the  charter-party. 
I  am  of  opinion,  therefore,  that  the  judgment  of 
Bigham,  J.  was  right  and  that  this  appeal  must 
be  dismissed. 

Collins,  LJ*. — ^I  am  of  the  same  opinion.  I 
think  that  the  judgment  of  Bigham,  J.  was 
perf  ectiy  right.  It  seems  to  me  that  by  the  terms 
of  the  charter-party,  as  between  these  two  parties 
of  business  men,  the  risk  of  any  difficulty  which 
might  arise  from  a  strike  was  deliberately  placed 
upon  the  shipowners,  and  that,  that  being  so,  the 
very  case  contemplated  by  the  exception  in  the 
charter-party  as  to  strikes  has  arisen.  By  the 
terms  of  the  charter-party  the  shipowners  were 
under  an  obligation  to  load  their  ship  with  a 
cargo  of  steam  coal  from  a  colliery  which  the 
charterers  had  the  right  to  select,  and  the  char- 
terers took  upon  themselves  the  obligation  to  ship 
such  a  cargo  "except  in  the  event  of  strike  ot 
shippers'  pitmen."  What  right,  then,  have  the 
shipowners  to  complain  because  it  was  notified  to 
them,  under  the  charter-party,  that  the  ship  must 
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load  from  a  partionlar  ooUiery  at  which  there  is 
a  strike  at  the  time  of  the  notincation  P  It  appears 
to  me  that  the  existenoe  of  the  strike  at  that  time 
is  nihil  ad  rem.  The  shipowners  most  send  their 
■hip  to  the  place  at  which  they  have  undertaken  to 
load,  and  at  wldch  the  charterers  have  undertaken 
to  ship  a  cargo;  it  is  not  until  the  ship  has 
arriyed  at  that  place,  and  the  question  arises  as  to 
the  obligation  of  the  charterers  to  ship  the  carg-  s 
that  the  existenoe  of  a  strike  becomes  material. 
The  charterers  are  entitled  to  say  that  the  ship- 
owners must  do  that  which  they  have  contracted 
to  do,  and  must  place  their  ship  in  position  at  the 
place  which  they,  the  charterers,  have  indicated, 
and  that  then,  and  not  until  then,  the  question 
wiU  arise  whether  they,  the  charterers,  are  relieved 
from  the  obligation  which  they  have  undertaken 
by  reason  of  the  existence  of  a  strike.  In  my 
opinion  it  would  be  unreasonable,  having  regard 
to  the  uncertain  duration  of  strikes,  to  impose 
upon  the  charterers  an  obligation  to  name  a 
colliery  where  there  is  not  at  the  time  anj  strike, 
for,  although  there  might  be  a  strike  existing  at 
the  colliery  which  is  named,  that  strike  might  be 
at  an  end  at  the  time  when  the  obligation  of  the 
charterers  to  ship  the  cargo  attached.  I  think 
that,  upon  the  true  construction  of  the  charter- 
party,  tnere  is  no  such  fetter  imposed  upon  the 
option  g^ven  to  the  charterers  as  is  suggested  by 
the  appellants.  I  agree,  therefore,  tiiat  this 
appeal  fails  and  must  be  dismissed. 

BoMSB,  L.J. — ^I  am  of  the  same  opinion.  I 
a«ree  thac  the  charterers  were,  for  the  purposes  of 
this  charter-party,  bound  to  select  what  I  will 
call  a  reasonable  colliery,  and  I  will  assume, 
although  I  do  not  decide  the  question,  that  the 
time  for  ascertaining  whether  the  colliery  which  is 
selected  is  such  a  ciHliery  is  the  time  at  which  the 
selection  is  notified  to  the  shipowners.  Assuming 
that,  however,  I  come  to  the  conclusion,  having 
regard  to  the  terms  of  this  charter-party,  and 
especially  to  those  with  reference  to  strikes,  that 
tlie  colliery  in  question  was  not  an  unre-isonable 
ooUiery  for  the  charterers  to  select  at  the  time 
when  they  notified  the  selection  to  the  shipowners 
merely  because  there  was  at  that  time  a  strike  in 
existence  which,  so  far  as  could  be  judged,  might 
have  come  to  an  end  at  any  moment.  The  sefoc- 
tioa  of  that  colliery,  then,  not  being  an  unreason- 
able selection,  the  shipowners  were  by  the  terms 
qI  tiie  charter-party  bound  to  accept  the  colliery 
guarantee  of  that  colliery.  I  agree,  therefore, 
that  this  appeal  must  be  dismissed. 

Appeal  diBmUsed. 

Solicitors  for  the  appellants,  Walker^  Son,  and 
Fidd,  for   Wetghtman^  Pedder,  and  WetgMman. 


Solicitors  for  the  respondents,  Parker,  Chrrett, 
■adflolnum. 


Thureday,  Feb.  22, 1900. 

(Before  Smith,  Collins,  and  Rombb,  L.JJ.) 

Bbenda  Stbamship  Company  Limited  v, 

Gbbbn.  (a) 

APPBAL  FBOM  THB  QUBBN'S  BBNCH  DIVISION. 

Charter'pa/rty  —  DUeharae  of  ca/rgo  —  "  To  be 
taken  from  aUmgeide  the  eteamer  at  charterer*8 
risk  and  expense,  any  custom  of  the  port  to  the 
contrary  nottvithstanaing  ^''—Ditties  of  oumers 
and  charterers, 

A  charter-party,  by  which  a  steamer  was  to  load  a 
cargo  of  timber  and  therewith  to  proceed  to  the 
Surrey  Commercial  Docks,  London,  and  deliver 
the  same,  contained  a  clause  that  the  carao  voas 
"  to  be  brought  to  and  taken  from  alongside  the 
steamer  at  charterer's  risk  and  expense,  any 
custom  of  the  port  to  the  contrary  notwith' 
standing." 

Held,  that  by  this  clause  the  custom  of  the  port  of 
London  as  to  the  discharge  of  timber  cargoes  was 
excluded,  and  therefore  it  was  the  diUy  cf  the 
charterer  to  be  ready  to  receive  the  cargo  at  the 
ship's  rail. 

This  was  an  appeal  from  the  judgment  of  Mathew, 
J.  at  the  trial  of  the  action  without  a  jury. 

The  action  was  brought  by  the  owners  oi  the 
steamship  Brenda  against  the  charterer  to  recover 
the  money  paid  by  them  under  protest  for  dis- 
charging a  timber  cargo  at  the  Surrey  Com- 
mercial Docks  from  the  ship's  rail  into  bai^ges 
and  on  to  quay. 

By  the  charter-party  it  was  jprovided  that  the 
Brenda  should  proceed  to  ports  in  the  Baltic  and 
there  load  a  timber  cargo,  and,  being  so  loaded, 
should  therewith  proceed  to  the  Surrey  Com- 
mercial Docks,  London,  and  deliver  the  same, 
always  afloat. 

Th  e  charter-  party  contained  the  folio  wing  printed 
clause: 

The  oargo  shall  be  sapplied  as  fast  as  required  by  the 
steamer  and  be  received  at  port  of  diBoharge  as  faat 
as  steamer  can  deliver  during  the  ordinary  working 
hoars  of  the  port.  .  .  .  Tbe  cargo  to  be  brought 
to  and  taken  from  alongside  the  steamer  at  charterer's 
risk  and  expense,  any  custom  of  the  port  to  the  contrary 
notwithstanding. 

The  charterer  refused  to  accept  delivery  of  the 
timber  at  the  ship's  rail,  and  the  shipowners, 
having  paid  under  jjrotest  the  expenses  of  dis- 
chargmg  the  cargo  into  barges  and  on  to  quay, 
now  sought  to  recover  the  sum  they  had  thus 
expendea 

For  the  purposes  of  the  action  the  plaintiffs 
admitted  that,  in  the  absence  of  any  provision  in 
the  charter-party  negativing  it,  there  is  a  custom 
in  the  port  of  London  with  regard  to  timber  ships 
which  enlarges  the  ordinary  meaning  of  **  along- 
side" and  "deliverT*'  by  requiring  we  shipowner 
to  do  work  outside  his  ship  in  placing  the  timber 
into  barges  or  on  to  quay,  but  that  such  custom 
does  not  require  him  to  stow  the  timber  in  the 
bai^  or  to  stack  it  on  the  quav. 

At  the  trial  of  the  action  the  following  judg- 
ment was  delivered : — 

Mathbw,  J. — ^I  have  no  doubt  as  to  the  mean- 
ing of  the  clause  in  question  in  this  charter- 
ps^ty,  having  regEurd  to  the  ccmtroversy  which  h«^ 
existed  between  shipowners  and  charterers  on  this 
subject.    There  have  been  several  decisions  as  to 

(a)  Btported  hy  B.  Maxlbt  Smitb,  Baq.,  BawirtSMiMiaw. 
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the  meaning  of  the  words  "  cargo  to  be  taken 
from  alongside  at  merchant's  risk  and  expense," 
and  the  interpretation  placed  upon  those  words  by 
Lord  Bsher,  M.B.,  apart  from  the  point  as  to  the 
custom,  is  that  in  which  they  are  commonly 
understood,  and  that  interpretation  is,  of  coarse, 
binding  upon  me,  and  I  entirely  agree  with  it. 
In  the  case  of  Aktieselskab  Helios  y.  Ehman 
and  Co,  (76  L.  T.  Rep.  537;  8  Asp.  Mar. 
Law  Cas.  244;  (1897)  2  Q.  B.  83)  Lord  Esher, 
M.R.  used  these  words:  '*If  the  written  terms 
of  the  charter-party  stood  alone,  it  has  been 
held,  and  I  think  rightly  held,  that,  upon  the  true 
construction  of  a  charter-party  in  those  terms,  the 
delivery  of  the  cargo  from  the  ship  into  barges  or 
on  to  a  quay  is  a  joint  operation ;  that  is  to  say, 
neither  party  is  bound  to  do  it  alone.  It  is  to  be 
a  joint  act,  and  therefore  if  one  party  is  not 
there  to  perform  his  part  in  it,  tnat  prevents 
the  other  party  from  performing  his  part. 
Therefore,  upon  the  written  terms  of  the  chcu*ter- 
party  standing  alone,  the  captain  of  the  ship 
would  not  be  bound  to  begin  to  deliver  the  cargo 
into  the  barges  unless  the  charterers  had  men 
there  to  assist  in  the  point  operation;  and  if  they 
were  not  ready  and  willing  to  take  part  in  it,  the 
captain  being  ready  and  ^^lling  to  do  so,  he  would 
be  prevented  by  the  default  of  uie  charterers  from 
discharging  the  ship,  and  demurrage  would  be 
payable  for  the  consequent  delay."  That  being 
the  proper  interpretation  to  be  placed  upon  the 
charter-party,  apart  from  any  evidence  as  to 
custom,  there  have  been  three  or  four  cases  in 
succession,  the  result  of  which,  after  a  long 
struggle  in  which  the  evidence  as  to  custom  was 
in  many  respects  doubtful,  has  been  that  the 
charterers  succeeded  in  establishing  that  there 
was  an  obligation  on  the  shipowner  to  do  more 
than  he  would  be  required  to  do  if  the  charter- 
party  was  in  the  form  referred  to  by  Lord  Esher. 
These  cases  show  that  the  charterers  were  ad- 
hering with  great  pertinacity  to  their  view  of 
their  rights  with  regard  to  the  discharge  of 
timber  cargoes ;  and,  on  the  other  hand,  the  cases 
show  that  the  shipowners  were  determined 
if  possible  to  restore  the  old  construction  of  the 
charter-party,  and  to  set  rid  of  the  custom  which  had 
been  established  by  i^e  charterers.  I  am  clearly  of 
opinion  that  the  shipowners  have  succeeded  in 
doing  so  by  the  form  which  they  have  adopted  in 
this  case.  It  is  said  that  this  charter-party  is 
one  which  is  intended  to  be  used  all  over  the 
world,  but  I  have  no  doubt  that  the  f ramers  of  it 
had  the  custom  of  the  port  of  London  in  their 
minds.  They  were  dealing  with  a  timber  cargo, 
and,  with  the  object  of  getting  rid  of  the  effect  of 
the  custom,  they  have  adopted  phraseology  which 
appears  to  me  not  to  acunit  of  a  shadow  of  a 
doubt.  The  language  of  this  clause  is  as  clear 
and  plain  as  it  possibly  can  be,  and  I  am  unable 
to  accept  the  mterpretation  which,  it  was  con- 
tended for  the  defendants,  ought  to  be  placed  on 
the  clause.  The  custom  is  now  by  the  terms  of 
this  charter.partv  finally  excluded,  and  I  hope 
that  this  will  DC  tne  last  litigation  on  this  subject. 
I  gl^o  judgment  for  the  plaintiffs  with  costs. 


From  this  judgment  the  defendant  appealed. 

English  Harrison,  Q.C.  and  Lech  for  the 
defendant.— Deliveiy  of  the  cargo  includes  put- 
ting it  over  Oie  ship's  side  into  the  barges  or  on 


to  the  quay.  "  From  alongside  "  in  this  clause  in 
the  charter-party  deals  only  with  taking  the  cargo 
away  ;  the  clause  refers  to  what  is  to  oe  done  to 
the  cargo  when  it  has  been  put  into  the  barge  in 
accordance  with  the  custom  of  the  port.  The 
clause  does  not  entirely  exclude  tlie  custom  of  the 
port.  The  expression  "  any  custom  of  the  port  to 
the  contrary  notwithstanding"  refers,  not  to  the 
whole  clause  preceding  it,  but  only  to  the  words 
"  at  charterers  risk  and  expense."  There  is  a 
difference  between  customs  as  to  "  delivery  "  and 
as  to  taking  **  from  alongside  " : 

AhtieaeUkab  Helios  v.  Bkman  and  Co.^  76  L.  T.  R«*p. 
537  ;  8  Asp.  Biar.  Law  Cas.  244  ;  (1897)  2  Q.  B.  83. 

[Smith,  L.J.  referred  to  The  Nifa  (69  L.  T.  Rep. 
56 ;  7  Asp.  Mar.  Law  Cas.  324 ;  (1892)  P.  411).] 

Sorutton,  for  the  plaintiffs,  was  not  called  upon. 

Smith,  L.J. — ^I  think  that  the  judgment  of 
Mathew,  J.  was  right.  The  question  is  one  as  to 
the  construction  of  a  charter-party,  and  the 
parties  have  inserted  the  clause  under  discussion 
in  order  to  exclude  the  custom  of  the  port  where 
the  cargo  is  to  be  delivered.  Apart  from  any 
custom  a  shipowner  would  have  to  deliver  the 
timber  by  putting  it  over  the  ship's  rail,  and  it  is 
the  duty  of  the  consignee  to  be  there  wii^  his 
men  to  receive  the  timber  from  the  rail.  As  Lord 
Esher,  M.R.  said  in  Aktieselskab  Helios  v.  Ehman 
and  Co.  {uhi  snp  ),  the  delivery  of  the  cargo  from 
the  ship  into  barges  or  on  to  a  quay  is  a  joint 
operation  by  the  shipowner  and  the  consignees. 
Now,  the  parties  to  this  charter-party  have  agreed 
as  follows:  "The  cargo  to  be  brought  to  and 
taken  from  alongside  the  steamer  at  charterer's 
risk  and  expense,  any  custom  of  the  port  notwith- 
standing." That  is  to  say,  the  words  of  the 
charter-party  are  to  be  read  in  their  ordinary 
sense,  excluding  any  custom  of  the  port.  That 
exclusion  of  custom  applies  to  the  wnole  clause, 
and  is  not  to  be  limited  to  apply  only  to  the 
words  "  charterer's  risk  and  expense."  That  being 
so,  the  duty  of  the  charterer  here  was,  as  I  have 
said,  to  take  the  car^o  when  the  shipowners  put 
it  over  the  ship's  rail.  He  did  not  do  so,  and 
must  therefore  refund  to  the  shipowners  the  ex- 
penses incurred  by  them  in  taking  the  cargo  from 
the  ship's  rail  to  the  b{u*ges  and  on  to  the  quay. 
The  appeal  must  be  dismissed.  In  Aktiesdshah 
Helios  V.  Ehman  and  Co.  (ubi  8t^.)  the  question  in 
dispute  had  reference  to  the  custom  of  the  port. 
In  the  present  case  the  custom  of  the  port^ 
whatever  it  may  be,  has  been  excluded  from 
consideration. 

Collins,  L.J. — I  am  of  the  same  opinion.  It 
must  be  conceded  that,  apart  from  any  custom  of 
a  port,  the  words  "  brought  to  and  taken  from 
alongside"  mean  brought  to  and  taken  from 
the  ship's  rail,  and  that  meaning  can  only  be 
altered  by  the  custom  of  any  particular  port.  In 
this  charter-party  the  custom  of  the  port  has  been 
excluded  from  consideration,  and  ^erefore  the 
duties  of  the  shipowners  and  the  charterer  under 
these  words  of  the  charter-party  remain  unaf- 
fected. 

RoMBB,  L.  J. — ^I  agree.  I  think  that  the  argu- 
ment that  has  been  addressed  to  us  on  behalf  of 
the  defendants  is  too  fine.  The  meaning  of  the 
clause  in  the  charter-party  that  has  been  under 
discussion  is  that,  in  consiaering  the  rdative  obli- 
gations of  the  shipowners  and  the  charterer  as 
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regards  the  loading  and  discharging  of  the  cargo, 
the  custom  of  the  port  is  not  to  be  taken  into 
ooDsideration.  ^<r»>«i./.7  ^-;.-m^--.^/7 

Solicitors  for  the  plaintiiFs,  BottereU  and  Boche. 
Solicitors  for  the  defendunt.  Lawless  and  Co, 


HIGH    COURT    OF   JUSTICE. 


QUEEN'S   BENCH   DIVISION. 

Wednesday,  April  11, 1900. 

(Before  Kbnnbdy,  J.) 

Gbdob    and    othbbs    v.  Royal    Ezchangb 

Abbubance.  (a) 

Marine  insurance — Policy  on  a  ship^Ckiming  or 
wagering  iransaetion — "p.pA.**  clause — Illegality 
not  pleaded — Refusal  to  enforce  claim — 19  Geo. 
2,  c,  37,  s.  1. 

A  foliey  of  insurance  agreeing  to  pay  a  total  loss 
%n  the  event  of  a  ship  not  arriving  at  a  jport  hy  a 
certain  date  is  a  policy  '*on  a  ship  *  toitnin 
19  Oeo.  2,  c.  37. 

Where  a  policy  is  illegal  by  statute,  the  covrt  toUl 
not  enforce  such  policy,  although  the  illegality  has 
not  been  pleadea. 

Ex  turpi  oansa  non  oritur  actio. 

CoMMBBCiAL    cause  tried  before    Kennedy,  J. 
without  a  jury. 

All  the  material  facts  appear  in  the  written  judg- 
ment. 

Rufus  Isaacs,  Q.C.  and  J.  A,  Hamilton  for  the 
plaintiffs. 

J.  Walton,  Q.C.  and  Scrutton  for  the  defen- 
dants. 

Kbnnbdy,  J. — This  action  is  brought  by  the 
plaintiffs,  who  are  insurance  brokers  suing  really 
on  behalf  and  for  the  benefit  of  a  Mr.  Rouse  and 
certain  other  ffentlemeu  associated  with  him, 
against  the  derandauts  on  an  alleged  policy  of 
marine  insurance,  dated  the  14th  Nov.  1^8,  upon 
the  British  steamship  Radnorshire,  belonging  to 
the  Shire  Line.  The  policy,  as  pleaded  by  the 
plaintiffs,  is  a  policy  for  4002.  on  tne  said  steam- 
ship  at  and  from  London  to  Yokohama,  to  pay  a 
total  loss  in  the  event  of  the  vessers  not  arriving 
at  Yokohama  on  or  before  midnight  on  the 
Slst  Dec.  1898.  It  is  pleaded  by  the  plaintiffs 
that  the  vessel  did  not  arrive  at  x  okohama  on  or 
before  midnight  the  31st  Dec.  1898,  and  the 
amount  insured  is  claimed  by  the  plaintiffs.  In 
fact,  as  appeared  when  the  document  was  pro- 
duced by  the  plaintiffs  in  evidence,  the  alleged 
policy  is  what  is  known  as  a  *'  p.p.i."  or  honour 
policy,  one  of  its  terms  being  toat,  in  the  event 
of  loss,  '*it  is  herebv  agre^  that  this  policy 
shall  bn  deemed  as  full  and  sufficient  proof  of 
interest'*  The  defendants,  in  the  points  of 
defence,  do  not  ple««d  the  invaliditv  of  the  alleged 
policy,  under  the  provisions  of  19  Qeo.  2,  c.  37, 
8.  1.  Their  pleaded  defences,  in  addition 
to  a  refusal  to  admit  the  correctness  of  the 
statement  of  the  plaintiffs  as  to  the  terms  of  the 
aUeged  policy,  are  (1)  concealment  of  material 
facte ;  (2)  that  the  persons  on  whose  behalf  the 
plaintiffs  effected  the  alleged  policy  had  no 
insurable  interest  in  the  subject-matter  insured. 

(•)  fitpoTMd  by  W.  Di  B.  HuiBSET,  Eaq..  Bftrrliter-ftt-Law. 

Vol.  UL,  N.  S. 


The  alleged  policy  was,  in  truth,  so  far  as  regards 
the  purpose  of   Mr.   Rouse   and    oeiiain  other 
gentlemen  for  whom  it  was  effected,  a  mere  wager 
or  wagering  speculation.    It  appears  that  some 
time  before  the  14th  Nov.  1898  the  Gk>vemment 
of  Japan  had  made  an  ordinance  whereby  goods 
imported   into  Japan  after  the  Slst  Dec.  1898 
should  be  liable  to  a  higher  duty  than  had  pre- 
viously been  levied.  This  was  known  to  Mr.  Rouse, 
who    was  employed  in  the  London   office  of  a 
Japanese  insurance  company  called  the  Ni ppon,  an  d 
he  nad  a  conversation  with  a  Mr.  Pound  (who  was 
an  insurance  clerk  in  the  plaintiffs*  office)  upon 
the  subject  of  insurances  being,  in  consequence  of 
the  ordmance,  effected  in  regard  to  the  arrival  in 
Japan  of  vessels  carrying  goods  to  that  country. 
It  occurred  to  Mr.  Rouse  tluit  there  was  an  oppor- 
tunity of  having  what  he  called  "  a  spec.**    He 
asked  Mr.  Pound  if  he  thought  he  would  be  able 
to  do  a  "  spec.'*  for  him.    Pound  said  he  thought 
he  might  be  able.    They  then  parted.    Mr.  Bouse 
returned  to  his  office  and  read  in  Lloyd's  Shipping 
Gazette  that  the  Radnorshire  was  the  vessel  of  the 
line  of  steamships  running  between  London  and 
Japan  under  the  management  of  Messrs.  Jenkins 
and  Co.  which  had  last  sailed  for  Japan ;  and  that 
she  was  reported  to  have  passed  the  Downs  on  the 
30th  Oct.    Believing  that  a  vessel  of  that  type 
might  be  en>ected  to   take  roughly  about  two 
months  on  tne  voyage,  he  saw  from  her  reported 
position  that,  to  use  his  own  words,  her  arrival 
before  the  Ist  Jan.  1899  was  obviously  a  close 
thing,  and  what  he  wanted  for  a  "  spec.'*     He 
mentioned  his  project  to  certain  other  gentlemen 
in  the  Nippon  office,  and  they  agreed  to  share 
with    him    in  the    speculation.     In   the  result, 
through  Mr.  Pound,  actinias  th^ir  agent  to  pro- 
cure an   insurance,   Mr.  Kouse   and   his  fellow 
speculators  carried  out  their  project  by  obtaining 
from  the  defendants  the  policy  in  question,  the 
slip  for  which  was  initiailed  by  Mr.  Toulmin 
on  behalf    of    the    defendant    company.    Had 
Mr.   Toulmin    known   the   real   nature   of  the 
transaction — ^namely,  that  it  was  a  mere  bet  or 
speculation  without  any  interest  on  the  part  of 
those  for  whom   in    reality   the   insurance  was 
effected  —  he   would    have    declined    the    risk 
altogether.    It  is  at  the  same  time  onlv  just  to 
Mr.  Bouse  and   his  friends   to    add  that  they 
appear  to  have  desired  throughout  the  transaction 
to  act  in  a  candid  and  straightforward  manner. 
It  was  not  through  any  fault  of  theirs  that  the 
purely  speculative  nature  of  the  transaction  was 
not  disclosed  to  Mr.  Toulmin. 

It  appears  to  me  that,  when  upon  the  trial 
of  an  action  the  plaintiff's  case,  as  happens 
here,  discloses  that  the  transaction  which  is 
the  basis  of  the  plaintiff's  claim  is  illegal, 
the  court  cannot  properly  ignore  the  illegality 
and  give  effect  to  the  claim.  Here  the  inser- 
tion of  the  "p.p.i.**  clause  taints  the  whole 
of  the  plaintiffs*  case.  The  19  Geo.  2,  c.  37, 
8.  1,  expressly  forbids  the  making  of  an 
assurance  upon  a  British  ship  without   further 

Sroof  of  interest  than  the  policy,  and  goes  on  to 
eclare  that  every  such  assurance  sh^  be  null 
and  void  to  all  intents  and  purposes.  It  has  been 
suggested  by  the  plaintiffs  that  the  present  policy 
is  not  a  policy  **  on  a  ship  "  within  the  meaning  of 
this  section.  I  am  clearlv  of  opinion  that  it  is. 
An  assurance  whereby  the  assured  is  entitled 
to  be  indemnified  against  loss  in  respect  of  the 
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non-arrival  of  the  ship  at  a  certain  port  by 
a  oertain  date  may,  I  think,  be  oorreotly 
desoribed  as  an  insuranoe  on  the  ship.  If  autho- 
rity is  wanted  I  think  that  it  appears  in  the  case 
— very  similar  indeed  in  its  circomstanoes  —  of 
Kent  V.  Bird,  decided  on  the  same  statute  in  1777 
(Cowp.  585).  There  the  defendant  undertook 
that  a  vessel  should  save  her  passage  to  China  that 
season,  and,  in  the  action  brought  upon  the  docu- 
ment of  insurance,  judgment  was  g^ven  for  the 
defendant  on  the  ground  that  the  transaction  was 
the  making  of  a  gaming  or  wagering  poUcy  on 
a  ship  within  the  meaning  of  the  statute. 
Attempts  to  narrow  the  section  when  it  speaks 
of  an  assurance  on  "  goods,  merchandises,  or 
effects,"  similai'  to  the  attempt  of  the  defendants 
in  this  case  in  regard  to  an  assurance  "  on  ship," 
were  unsuccessfuuy  made  in  Smith  v.  Beynolds 
(1  H.  A  N.  221 ;  25  L.  J.  Ex.  337),  Be  Mattos  v. 
N<yrth  (18  L.  T.  Rep.  797  ;  L.  Rep.  3  Ex.  185), 
and  Berridge  v.  Man  On  Ineurance  Company 
(56  L.  T.  Rep.  375  ;  6  Asp.  Mar.  Law  Cas.  104 ; 
18  Q.  B.  DiY.  346).  These  cases  show  that 
assurances  on  profits,  commission,  and  advances 
are  covered  by  the  section,  when  it  speaks  of 
assurances  on  *'  goods,  merchandises,  or  effects." 
This  policy,  then,  being  an  illegal  instrument 
—  an  assurance  which,  in  the  language  of 
Grove,  J.  in  AUkins  v.  Jupe  (36  L.  T.  Rep.  851 ; 
3  Asp.  Mar.  Law  Cas.  449 ;  2  C.  P.  Div.  at  p.  389), 
is  contrary  to  the  direction  of  the  statute,  and  so 
unlawful  in  all  its  incidents  that  the  law  will  not 
countenance  any  part  of  it — I  cannot  give  judg- 
ment upon  it  in  favour  of  the  plaintiffs.  Thea 
counsel  argued  that  the  illegalitpr  was  not  pleaded 
by  the  defendants.  In  my  opimon  that  makes  no 
difference — Ex  turpi  causa  non  orittMr  actio.  This 
old  and  well-known  legal  maxim  is  founded  on 
good  sense,  and  expresses  a  clear  and  well-recog- 
nised l^al  principle  which  is  not  confined  to 
indictab^  offences.  No  court  ought  to  enforce 
an  illegal  contract,  or  allow  itself  to  be  made  an 
instrument  of  enforcing  obligations  alleged  to 
arise  out  of  a  contract  or  transaction  which  is 
Ule^,  if  the  illegality  is  duly  brought  to  the 
nobce  of  the  coui^  and  if  the  person  invoking 
the  aid  of  the  court  is  himself  implicated  in  the 
illegality.  It  matters  not  whether  the  defendant 
has  pleaded  the  illegality  or  whether  he  has  not. 
If  the  evidence  adducea  by  the  plaintiff  proves 
the  illegality  the  court  ought  not  to  assist  him. 
(Per  Lindley,  L.J.,  Scott  v.  Brawn  (1892)  2 
Q.  B.  at  T>.  728).  "If,"  said  Lord  Mansfield 
in  his  judgment  in  Holman  v.  Johnson  (Cowp. 
348)  (to  which  Lindley,  L.J.  refers  as  an 
authority  immediately  after  the  passage  which 
I  have  just  quoted),  "from  the  plaintiff's 
own  stating  or  otherwise,  the  cause  of  action 
appears  to  arise  ex  turpi  causa,  or  the  transgres- 
sion of  a  positive  law  of  this  country,  then  the 
court  sa^s  he  has  no  right  to  be  assisted.  It  is 
upon  this  ground  the  court  goes,  not  for  the 
sake  of  the  defendant,  but  b^ause  they  will  not 
lend  their  aid  for  such  a  plaintiff."  Order  XIX., 
r.  16,  upon  which  Mr.  Hamilton  for  tiie  olaintiffs 
laid  much  stress,  does  not  touch  (as  tne  judg- 
ment of  Lindley,  L.  J.  which  I  have  (Quoted  dear^ 
indicates)  a  case  like  the  present  m  which  the 
illegality  of  the  transaction  appears  upon  the  face 
of  tne  plaintiffs'  case.  The  purpose  of  that  rule, 
as  it  appears  to  me,  is  to  prevent  thu  injustice 
which  might  arise  from  a  litigant,  without  notice 


to  his  opponent,  adducing  evidence  to  show  that 
a  transaction  which  apparently  is  perfectly  legal 
is  really  illegal — as,  for  example,  that  an  api>a- 
rently  good  deed  was  really  fraudulent  under 
13  Eliz.,  c.  5 ;  or  the  similar  injustice  which  might 
arise  if  a  litigant,  who  would  otherwise  have  been 
prepared  with  evidence  to  surmount  them,  waa 
suddenly  called  upon  at  the  trial  for  tbe  first  time 
to  meet  objections  to  the  pursuit  of  a  legal  remed j 
be.sed  upon  the  Statute  of  Limitations  or  the 
Statute  of  Frauds,  or  was  called  upon  to  deal 
with  isnues  of  which  he  had  no  notice.  Tbe  rale 
does  not  affect  a  case  liket  he  present. 

There  iS;  I  think,  only  one  other  point  in  tbe 
argument  of  the  plaintiffs'  counsel  upon  this 
pa^  of  the  case  which  I  have  to  notice.  It 
was  urged  that  the  defendants  themselves  were 
wishful  that  the  policy  should  not  be  held  void 
on  account  of  its  having  been  made  in   terms 

Srohibited  by  the  statute  Certainly  the  defen- 
eitits'  counsel  did  so  state  theii*  attitude.  Ban 
I  hold  that  my  judgment  ought  not  to  be 
affected  by  this  consideration.  I  ?ras  referred  to 
the  course  taken  by  Bigham,  J.  in  the  recent  case 
of  Buchanan  v.  Faber  (4  Com.  Cas.  223).  In  that 
case  the  policy  sued  on  contained  the  "p.p.i." 
clause.  In  a  note  to  the  report  it  is  stated  that 
my  brother  Bigbam,  after  consultation  with 
Mathew,  J.,  intimated  that  he  would,  with  the 
consent  of  the  parties,  hear  the  case  as  if  the 
policy  did  not  contain  the  "p.p.i."  clause. 
1  need  not  say  that  I  should  be  very  slow^  not 
to  adopt  a  course  which  they  had  approved,  afid 
if  I  ever  felt  impelled  by  my  own  conviction  to 
take  a  different  view  from  them  I  should  have 
very  great  misgiving  as  to  the  correctness  of  my 
own  view.  But  what  I  am  invited  to  do  here  is 
something  quite  different  from  that  which  wad 
asked  by  the  parties  and  permitted  by  my  brother 
Bigham  in  that  case.  That  was,  in  effect,  to 
treat  the  vitiating  clause  as  deleted.  What  I  am 
invited  to  do  is  to  treat  the  policy  as  valid  with 
the  vitiatin^r  clause  retained  as  part  of  it.  If 
that  were  done  here  which  the  court  did  in 
Buchanan  v.  Faher — viz.,  if  I  dt^alt  with  this 
policy  as  if  it  contained  no  **  p.p.i."  clause — the 
plaintiffs,  so  far  from  being  helped,  would 
obviously  be  involved  in  a  fatal  difficulty.  They, 
admittedly,  never  had  any  insurable  interest ;  the 
absence  of  such  an  interest  has  been  pleaded  by 
the  defendants;  and  the  only  possible  reply  to 
this  defence  lies  in  the  presence  in  the  pouoy  of 
the  **  p.p.i."  clause.  If  that  is  treated  as  gone, 
the  plaintiffs'  case  goes  with  it.  Deciding  this 
case,  as  I  do,  upon  the  grounds  which  I  have 
stated,  I  feel,  nevertheless,  in  view  of  tbe  care 
bestowed  upon  it  by  the  learned  counsel  on  both 
sides,  that  I  ought  not  to  let  pass  unnoticed 
another  aspect  of  the  case  which  was  presented 
for  my  consideration.  The  defendant!^  argue 
that,  even  if  the  policy  can  be  treated  as  not 
invalidated  by  the  "p.p.i."  clause,  they  have  a 
good  defence  to  the  action,  because  it  was  obtained 
by  the  concealment  of  a  material  fact — a  fact, 
that  is  to  say,  *' which  if  commuoicated  would 
affect  the  judgment  of  a  rationa^  underwriter  in 
considering  whether  he  would  enter  into  the 
contract  at  all,  or  enter  into  it  at  one  rate  of 

Sremium  or  another "  :  (see  per  Brett,  L.  J., 
\ivaz  V.  Qerussi,  44  L.  T.  Rep.  79 ;  4  Asp.  Mar. 
Law  Oas.  377 ;  6  Q.  B.  Div.  a'  p.  229).  The  fact 
referrtd  to  is  the  purely  speculative  chamoter 
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d  the  tranaaotiozL    That  it  was  not  ezpreeslj 
commtinioated  by  Mr.  Pound  to  Mr.  ToniiBin  is 
indisputable ;  but  the  plaintiffs  say  to  the  defen- 
dants, "  Ton  are  not  entitled  to  rely  on  this  non- 
disclosure ;  you  knew  perfectly  weU  that  we  were 
nsfj^otiating  for  a  policy  with  a  '  p.p.i.'  dause,  and 
Tou  contracted  ro  give  us  such  a  policy.    Mr. 
round  was  justified  in  assuming  that  Mr.  Toulmin 
knew  all  he  had  to  tell,  and  in  the  circumstances 
jou  must  be  taken  to  have  waived  being  informed 
of  Uie  purely  speculative  nature  of  the  risk  ** :  (see 
Cctrter  v.  Boehmt  3  Burr.  1907).    It  appears  to  me 
tliat  there  is  much  to  be  said  for  this  view,  but 
upon  the  whole,  if  it  was  open  to  me  to  treat  the 
policy  as  a  valid  policy  and  I  had  to  decide  the 
case  upon  this  point,  I  should  feel  myself,  upon 
the  evidence  given  before  me,    obliged  on  this 
point  also  to  decide  in  favour  of  the  defendants' 
contention.      On  the  materiality  of  the  fact  of 
this    being   purely   a  speculative    or    wagering 
venture  on   the   part   of    Mr.  Bouse   and   his 
friends  Mr.    Toulmin   is   clear    and   emphatic. 
He    Would    not   have    entertained   the   risk   if 
he  had  known  of  it.  As  I  understand  his  evidence, 
**  policy  proof  of  interest "  in  the  ordinary  under- 
standing  of   underwriters    means    at   least  the 
potfidble   existence   of   a    business    interest — an 
mterest  which  may  be  hard  to  prove  or  may  not 
admit  of  legal  proof  as  an  insurable  interest,  but 
still  some  business  interest.   The  facts  in  the  case 
of  Buchanan  v.  Fdber,  to  which  I  have  had  occa- 
sion to  refer,  afford  an  illustration,  I  think,  of 
a  class  of  risk  of  this  latter  sort    In  fact  the 
clause  is    sometimes  stipulated  for  in  policies 
which  are  intended  to  cover  substantial  interests 
sucb  as  disbursements  and  advances.    It  is  not 
onderstood,  if  I  follow  Mr.  Toulmin's  evidence 
ooneotly,  to  cover  a  mere  wager.    The  only  case, 
according    to  Mr.   Toulmin,    in    which    he   has 
accepted  a  purely  speculative  or  wagering  risk — 
and  that  he  has  done  only  on  rare  occasions — is 
in  the  particular  case  of  "  overdue  "  vessels,  and 
then  omy  at  specially  agreed  rates  of  premium. 
The  defendants*   evidence  is  substantially  oon- 
finned,  I    think,  by  the  conduct   and   by   the 
evidence  of  Mr.  Bouse.    Mr.  Bouse  is  himself  a 
clerk  in  an  insurance  office,   and  he  exprebsly 
enjoined  Mr.  Pound  to  state  in  negotiating  for 
the  insurance  the  speculative  nature  of  the  trans- 
action.   The  idea  was,  he  says,  that  they  could 
pot  be  too  caref  uL    He  save,  no  doubt,  elsewhere 
in  his  cross-examination  tnat  be  did  not  see  the 
materiality  of  a  "  spec.*'  or  real  interest,  but  he 
goes  on  to  admit  tnat  the  underwriters  would 
probably  quote  a  higher  rate  of  premium  in  the 
case  of  a  "spec."    Mr.  Pound's  excuse  for  not 
obeying  Mr.  itouse's  instructions  on  this  point  as 
given  to  him  by  Mr.  Bouse  was  that  he  had  not 
got  the  chance  of  making  the  disclosure.    It  was 
quite  an  insufficient  excuse,  as  I  understood  what 
took  place  between  Mr.  Pound  and  Mr.  Toulmin ; 
bat  I  believe  that  Mr.  Pound  did  not  at  all  mean 
to  do  anything  improper  or  unfair.    I  think  he 
PoenUy  drew  an   unwarranted   inference  from 
Mr.  l\>ulinin's    words    and    manner   that   Mr. 
Tonfanin  either  knew  or  was  willing  to  waive 
inqniiy  about  the  circumstances  of  the  insurance. 
Upon  the  whole,  as  I  have  already  said,  upon  the 
^▼ideiice  before  me,  if  I  had  to  decide  on  this 
issue  I  should  feel  obliged  to  decide  it  in  favour 
of  the  defendants.    It  is  not,  however,  necessary 
lor  me  to  do  so,  and  I  give  judgment  for  the 


defendants  on  the  grounds  which  I  have  pre- 
viously stated.  Under  the  circumstances  of  the 
case,  including  those  to  which  I  need  not  refer, 
except  for  this  purpose— namely,  that,  as  appears 
by  Mr.  Toulmin's  letter  of  the  14th  Nov.  1898, 
the  dedEendants  repudiated  the  policy  for  reasons 
which  the  facts  do  not  warrant,  and  which 
implied  an  unjust  imputation  upon  the  plaintiffs* 
representative— I  give  judgment  for  the  defen- 
dants without  costs.         Judgment  accordingly. 

Solicitors  for  the  plaintiffs,  Thos,  Cooper  and 
Co. 

Solicitors  for  the  defendants,  HoUame,  Bone, 
CouHMrd,  and  HawJoeeley. 


PBOBATB,  DIVOBCB,  AND   ADMIBALTT 

DIVISION. 

ADMIBALTT    BUSINESS. 

Thwnday,  March  1,  IdOO. 

(Before  Babnbs,  J.  and  Trinity  Mastbbs.) 

Thb  Sanspabbil.  (a) 

CoUieion — Tug  and  tow  and  a  ship  of  war — Duty 
of  single  vesseU  to  avoid  crossing  course  of  lojrge 
jleet — Improper  light  on  tug — Exemption  of  Her 
Majesty's  ships  from  Beaulations  for  Preventing 
OoUisions  at  Sea — Oraer  in  Council  of  Jv/ae 
1899,  applying  collision  regulations  to  Her 
Majesty  s  ships — Beaulations  for  Preventing 
CoUisions  at  8ea  1897,  arU.  3,  19,  21,  27,  29 
-^Merchant  Shinping  Act  1894  (57  &  58  Vict, 
c.  60),  ss.  419,  741. 

The  statutory  sanction  imposed  by  sect.  419  of  the 
Merchant  Shipping  Act  1894 /or  a  breach  of  the 
Collision  Regulations  has  no  application  to  a 
merchant  trader  which  is  crossing  the  course 
of  one  of  Her  Majesty's  ships  from  starboard 
to  port^  because  the  obligations  imposed  by 
arts.  21  and  27  are  only  applical>le  to  ships, 
both  of  which  are  bound  to  obey  the  reguta- 
tions. 

Under  ordinary  circwnstances  a  tug  and  tow  are 
entitled  to  cross  ahead  of  a  fleet  of  warships 
which  has  the  tug  and  tow  on  the  starboard 
hand,  and  the  tug  and  tow  ought  to  keep  their 
course  and  speed,  and  are  not  bound  to  wait  tUl 
the  fleet  has  gone  by.  (b) 

Where  a  tug  towing  another  vessel  exhibited  her 
two  towing  lights  and  side  lights,  and  also 
carried  a  whUe  steering  light  abaft  the  main- 
mast visible  aft  and  forward  of  the  beam,  the 
exhibition  of  such  last-mentioned  light  was  held 
in  the  circumstances  not  to  be  a  breach  of  the 
regulations  which  could  possibly  have  contributed 
to  a  collision  with  another  steamship  which  was 
crossing  the  course  of  the  tug  and  tow  and  had 
them  on  her  starboara  hand. 

This  was  an  action  in  personam^  which  arose  out 
of  a  collision  between  the  plaintiffs  sailing  vessel 
the  East  Lothian  and  H.M.S.  Bar^areil,  of  which 
the  defendant  was  the  navigating  lieutenant,  and 
in  charge  at  the  time  of  the  coUinon. 

The  plaintiff's  case  was  that  about  10.30  p.m. 
on  the  7th  Aug.  1899  the  full-rigged  iron  ship 
East  Lothian  of  1389  tons  register,  manned  by  a 

(•)  B«port«d  by  Butlhb  AspiRALL,  Esq.,  Q.O.,  and  Sutton 
TZMMIS,  Biiq.«  Barristar-ftt-lAw. 

(b)  The  Court  of  Appeal  has  sinoe  reversed  l^iis  view 
of  tiie  duty  of  a  tog  and  tow  {post,  p.  78). — Ed. 
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crew  of  nineteen  hands  all  told  and  oarrying  two 
passengers,  was  in  the  entrance  to  the  English 
Channel.  The  Wolf  Rock  bore  about  N.  by  W* 
distant  about  thirteen  miles. 

The  Etui  Lothian,  which  was  on  a  passage  from 
Nantes  to  Cardiff  in  ballast  in  tow  of  the  screw 
tug  Sir  W,  T.  Levns,  was  on  a  course  N.  9  deg.  B. 
magnetic,  and,  with  three  lower  topsails,  main 
upper  topsail,  two  jibs,  and  fore-topmast  staysail 
set  to  assist  the  tug,  was  malring  about  six  Imots 
an  hour. 

The  weather  was  fine,  dark,  and  clear,  with  a 
moderate  breeze  from  the  S.E.,  and  the  tide  was 
low  water  slack. 

The  Ecut  Lothian  carried  the  regulation  side 
lights  and  a  stem  light,  and  the  Sir  W,  T,  Lewi* 
carried  two  vertical  white  lights  in  front  of  the 
foremast,  the  regulation  side  lights,  and  a  white 
light  abaft  the  mainmast  for  the  East  Lothian  to 
steer  by.  This  light  showed  forward  of  the 
beam. 

The  lights  were  burning  brightly,  and  a  good 
look-out  was  being  kept  on  board  both  vessels. 

In  these  circumstances  those  on  board  the 
Sast  Lothian  saw,  amongst  a  number  of  lights 
bearing  between  four   and    five   points  on  the 

Sort  bow  and  several  miles  distant,  a  masthead 
ght  which  proved  to  be  the  masthead  light  of 
H.M.S.  Sanapareil,  which  was  the  leading  ship 
of  one  of  tne  columns  of  the  B  Division  of 
the  Channel  Fleet  returning  from  the  naval 
manoeuvres.  As  she  came  nearer  her  green  light 
as  well  as  the  green  light  of  oUier  vessels  of  the 
fleet  was  seen.  The  Sir  W.  T.  Lewis  and  the 
East  Zro^^ian  kept  their  course  and  speed,  and  as 
the  Sanspareil,  which  was  in  charge  of  the  defen- 
dant as  officer  of  the  watch,  approached  the  East 
Lothian  she  opened  her  red  h^t,  but  instead  of 
keeping  clear  of  the  East  Lothian,  as  she  could 
and  ought  to  have  done,  the  Sanspareil  came  on 
at  ffreat  speed  showing  both  her  side  lip^hts,  and 
mm  her  stem  and  ram  struck  the  port  side  of  the 
Ecut  Lothian  near  the  break  of  the  poop,causing  her 
such  damage  that  she  sank  in  a  very  few  minutes 
and  with  her  crew's  effects  was  totally  lost. 

The  plaintiff  charged  the  defendant  with  not 
keeping  a  good  look  out,  with  failing  to  kee|>  out 
of  the  way  of  the  East  Lothian,  and  with  failing 
to  take  proper  or  sufficient  measures  in  due  time 
to  do  so,  with  failing  to  slacken  the  speed  of  the 
Sanspareil  or  to  stop  and  reverse  her  engines  in 
due  time  or  at  all  before  the  collision,  and  with 
breaking  arts.  19,  22,  23,  27,  and  29  of  the  Begu. 
lations  ror  Preventing  Collisions  at  Scmel 

The  defendant's  case  was  that  the  Sanspareil  was 
on  the  day  in  question  proceeding  up  Channel  on  a 
course  S.  72  deg.  E.  at  a  speed  of  ten  knots,  the 
Lizard  lifi^hts  bearing  W.  by  S.  i  S.  distant  about 
sixteen  miles.  There  was  a  light  southerly  breeze, 
and  the  weather  was  very  dark,  but  fine  and 
clear.  The  Samspareil  was  one  of  a  large  fleet  of 
thirty  ships  of  war  proceeding  up  Channel  in 
columns  of  divisions  in  line.  Tne  Sa/MpareU  was 
leading  the  second  division,  with  a  line  of  cruisers 
on  her  starboard  hand.  On  her  port  hand  was  a 
line  of  battleships  headed  by  the  flagship,  and  a 
further  line  of  cruisers  on  uie  port  side  of  the 
flagship.  The  Sanspareil  had  all  the  lig^hts  pre- 
scribed by  the  Queen's  Begulations  burning,  and 
a  good  look-out  was  being  kept  on  board  of  her. 

In  these  circumstances  the  defendant  saw  at 
the  distance  of  about  two  miles  and  about  four 


points  on  the  starboard  bow  a  masthead  light,  a 
port  side  light,  and  also  further  aft  another 
bright  white  light,  which  afterwards  proved  to  be 
the  masthead,  port,  and  steering  lights  of  the  tug 
Sir  TT.  T.  Lewis. 

The  defendant  believed  the  after  white  light  to 
be  an  auxiliary  white  light  of  a  steamship  exhi- 
bited in  accordance  with  art.  2  (e)  of  the  Regula- 
tions for  Preventing  Collisions  at  Sea. 

The  defendant*  o^Bbring  in  mind  the^  daneer 
occasioned  to  ships  of  a  fleet  if  the  leading  ^p 
of  a  division  of  a  large  fleet  unnecessarily  alters 
her  course,  watched  the  lights  before  mentioned, 
but,  fiti^iTmr  their  compass  bearing  did  not  alter, 
ported  the  helm  of  the  SanspareU  bo  as  to  bring 
the  lights  before  mentioned  on  her  port  bow,  and 
then  steadied  her  helm ;  and  immediately  af  ter- 
WMxU,  in  order  to  keep  clear  of  the  line  of  cruisers 
on  tiie  starboard  side  of  the  Sans^reil,  and  in 
order  to  throw  out  the  line  of  which  the  Sans- 
pareil was  the  leading  ship  as  little  as  possible, 
put  the  helm  of  the  Sanspareil  hard-a-starboard. 
Immediately  the  helm  was  hard-a-starboard  the 
defendant  saw  on  the  starboard  bow  of  the 
Sanapan'eil  the  red  light  of  a  vessel,  which  proved 
to  be  thatr  of  the  East  Lothian,  which,  it  eventually 
appeared,  was  being  towed  by  the  Sir  W,  T.  Lemna 
with  a  very  long  scope  of  hawser.  Finding  the 
red  light  ^w  ahead  of  the  Sanspareil  and  a  colli- 
sion appearing  inevitable,  the  defendant  put  the 
engines  of  the  Sanspareil  full  speed  astom,  bat 
immediately  afterwards  the  stem  of  the  fifans- 
pareU  struck  the  port  side  of  the  East  Lothian. 

The  defendant  charged  the  East  Lothian  and 
her  tuff  with  improperly  neglecting  to  carry  the 
regulabon  lighte  or  with  oarrying  them  in  an  im- 
proper manner,  with  being  towed  with  too  lon^  a 
scope  of  hawser,  with  improperly  attempting 
while  being  towed  to  proceed  across  and  thix>ugn 
a  large  fleet  of  ships  of  war  steaming  in  company, 
and  with  failing  to  observe  arte.  3,  27,  and  29  of 
Uie  Begulations  for  Preventing  Collisions  at 
Sea. 

The  masters  of  the  Sir  W,  T.  Lewis  and  the 
East  Lothian  gave  evidence  to  the  effect  that 
when  the  lighte  of  the  fleet  were  first  observed 
they  were  taken  to  be  the  lighte  of  a  fishing  fleet, 
but  that  later  they  were  maide  out  to  be  thelighte 
of  a  fleet  of  war  vessels  when  some  four  to  five 
miles  off,  at  which  distance  the^  bore  about  five 
pointe  on  the  port  bow  of  tiie  Sir  W,  T.  Lewis, 

The  deEendfuit  deposed  that  he  never  made  out 
the  two  towing  lighte  on  the  foremast  of  the  Sir 
W.  T.  Lewis,  and  that  they  were  never  reported 
to  him.  He  alleged  he  saw  one  brieht  light  first, 
and  then  another  bright  light  aft  of  the  one  first 
seen,  and  that  he  took  the  after  white  light  to  be 
the  auxiliary  Ught  authorised  by  art.  2  (e)  of  the 
Begulations  for  Preventing  Collisions  at  Sea. 

By  the  Begulations  for  Prevenidng  Collisions 
at  Sea  1897 : 

Art.  2. — (•)  A  steun  vessel  when  under  way  may 
carry  an  additional  white  light  similar  in  oonstrootioii 
to  the  light  mentioned  in  sabdivision  (a)  (a  bright 
white  light  bo  constmoted  as  to  show  an  onbroken 
light  over  an  arc  of  the  horizon  of  twentj  points  of  the 
oompaee).  These  two  lighte  shdll  be  so  placed  in  line 
wiik  the  keel  that  one  shall  be  at  least  15ft.  higher  than 
the  other,  and  in  inch  a  position  with  reference  to  each 
other  that  the  lower  light  shall  be  forward  of  thj  upper 
one.  The  vertical  distance  between  these  lights  shall 
be  less  than  the  horisontal  distance. 
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Art.  3.  A  steam  vessel  when  tovring  another  vessel 
■haU,  in  addition  to  her  side  liffhts,  carry  two  bright 
white  lights  in  a  vertical  line  one  over  the  other,  not  less 
than  Oft.  apart,  and,  when  towing  more  than  one  vessel, 
shall  carry  an  addiuoual  bright  light  6ft.  above  or  below 
snch  lights,  if  the  length  of  the  tov,  measuring  from 
the  stem  of  the  towing  vessel  to  the  stem  of  the  last 
vessel  being  towed,  exceeds  600ft  Each  of  these  lights 
shall  be  of  the  same  oonstmctinn  and  character,  and 
shall  be  carried  in  the  same  position  as  the  white  light 
mentioned  in  art.  2  (a)  (vhi  sup.),  except  the  additional 
hght,  which  may  be  carried  at  a  height  of  not  less  than 
14ft.  above  the  hnll. 

Such  steam  vessel  may  carry  a  small  white  light  abaft 
the  fumel  or  aftermast  for  the  vessel  towed  to  steer  by, 
hot  snch  light  shall  not  be  visible  forward  of  the 
beam. 

Art.  19.  When  two  steam  vessels  are  crossing  so  as  to 
involve  risk  of  collision,  the  vessel  which  has  the  other 
on  her  own  starboard  side  shall  keep  ont  of  the  way  of 
the  other  vesseL 

Art  21.  Where  by  any  of  these  rales  one  of  two 
vessels  is  to  keep  ont  of  the  way  the  other  shall  keep 
her  course  and  speed. 

Art.  23.  Every  steam  vessel  which  is  directed  by 
these  rales  to  keep  ont  of  the  way  of  another  vessel 
shall,  on  approaching  her,  if  necessary,  slacken  her 
speed  or  stop  or  reverse. 

Art.  27.  In  obeying  and  construing  these  rules,  due 
regard  shall  be  had  to  all  dangers  of  navigation  and 
collision,  and  to  any  special  oircumstancep  which  may 
render  a  departure  from  the  above  rules  necessary  in 
order  to  avrnd  immediate  danger. 

ArL  29.  Nothing  in  these  rales  shall  exonerate  any 
vessel,  or  the  owner,  or  master  or  crew  thereof,  from 
the  consequences  of  any  neglect  to  carry  lights  or 
tignals,  or  of  any  neglect  to  keep  a  proper  look-out,  or  of 
the  neglect  of  any  precaution  which  may  be  required  by 
the  ordinary  practice  of  seamen,  or  by  the  special 
drcumstanoes  of  the  case. 

By  sect.  419  (4)  of  the  Merchant  Shipping  Act 

Where  in  a  ease  of  colhsion  it  is  proved  to  the  court 
before  whom  the  case  is  tried  that  any  of  the  collision 
regulations  have  been  infringed,  the  ship  by  which  the 
regulation  has  been  infringed  shall  be  deemed  to  be  in 
fault,  unless  it  is  shown  to  the  satisfaction  of  the  court 
that  the  oircnmstanoes  of  the  case  made  departure  from 
the  regulation  necessary. 

By  sect.  741 : 

This  Aoi  shall  not,  except  where  specially  provided, 
apply  to  ships  belonging  to  Her  Majesty. 

The  AUomey-General  (Sir  B.  E.  Webster, 
Q.C.)  and  Adand  for  the  d^endant. — The  plain- 
tiffs were  guilty  of  contributory  negligence  at 
oommon  law  in  attempting  to  pass  through  a 
great  fleet  of  warships ;  it  must  have  oeen 
obvious  to  those  in  charge  of  the  navigation  of 
the  tu^  and  her  tow  that  for  a  tug  with  a  large 
vessel  in  tow  and  with  a  large  scope  of  hawser  to 
attempt  such  a  thing  must  bring  al>out  great  risk 
of  collision.  The  tug  and  tow  should  mive  kept 
away  or  have  stopped  until  the  fleet  had  passed ; 
either  of  which  manoeuvres  they  could  have  easily 
adopted.  [Babkes,  J. — ^But  if  your  point  is  that 
the  plaintiff  was  guilty  of  common  law  negligence 
only,  that  will  not  assist  you,  since  it  is  admitted 
the  defendant  could  have  avoided  the  tug  and 
tow.]  Secondly,  it  is  submitted  that  the  plaintiff 
was  guilty  of  fsdlure  to  discharge  his  statutory 
obligations  under  the  regulations,  arts.  27  and  29. 
The  circumstances  were  such  as  to  be  special  cir- 
cumstances within  the  meaning  of  art  27,  and  it 


was  consequently  the  duty  of  the  plaintiff  to 
depart  from  art.  21.  The  plaintiff,  in  holding  his 
course  and  speed,  neglected  precautions  required 
by  the  special  circumstances  of  the  case:  (art.  29). 
If  so,  he  must  be  deemed  to  be  in  fault  Thirdly, 
the  plfdntiff  committed  a  breach  of  art.  3  of  the 
regulations  in  carrying  the  after  white  light  so 
that  it  was  visible  forward  of  the  beam.  A  vessel 
is  prohibited  from  carrying  a  white  light  aft  which 
is  visible  before  the  beam  ;  the  defendant  was 
misled  by  this  light  because  he  was  led  to  suppose 
that  the  vessel  shovmig  it  was  a  vessel  not  engaged 
in  towing.    They  cited 

The  Hope,  2  W.  Bob.  8 ; 
The  La  Plata,  Swabey,  220  ; 

The  Annot  Lyle,  55  L.  T.  Bep.  576 ;  6  Asp.  Mar. 
Law  Cas.  50;  11  P.  Biv.  114. 

Joseph  WaUon,  Q.O.  and  ScruUon  for  the  plain- 
tiff.— Firstly,  as  to  the  after  white  light  on  the 
8vr  W.  T,  Jjewis,  It  is  submitted  that  such  a  light 
could  not  possibly  have    misled   the  defendant 
into  supposing  that  the  tug  was  not  a  vessel 
towing  another  vessel;    because  any  steamship, 
towing  or  not,  may  cany  a  second  white  ligat 
aft  of  the  masthead  light  prescribed  by  art.  2  (a). 
Therefore  there  was  nothing  in  the  fact  that  this 
tug  was  showing  an  after  white  light  to  make  the 
defendant   think  she  was  or  was  not    a  vessel 
engaged  in  towing.    The  intention  for  which  this 
second  light    was    carried  is  immaterial  if   its 
exhibition    does   not  infringe    the   regulations. 
Secondly,  was  there  a  duty  on  this  tug  and  the 
Eaet  Lothian  to  keep  ont  of  the  way  of  the  fleet  P 
The  duty,  if  it  exists,  is  outside  the  Regulations 
for  Preventing  Collisions  at  Sea ;  there  is  nothing 
in  those  articles  to  impose  any  such  duty.    Under 
what  circumstances  does  this  alleged  duty  arise  P 
What  must  be  the  size  of  the  fleet  H    A  similar 
obligation  was    unsuccessfully  contended  for  in 
The  Warrior  (27  L.  T.  Rep.  101 ;  I  Asp.  Mar.  Law 
Cas.  400;  L.  Reo.  3  A.  &  E.  553)  and  many  other 
cases.    Such  a  duty  is  outside  aud  inconsistent 
with  the  regulations.      But  if  the  plaintiff  was 
wrong  to  keep  on  across  the  course  of  the  fleet,  it 
is  submitted  that  he  cannot  be  held  to  blame. 
Such  negligence    would   not  be  a  breach  of  a 
statutory  rule,  aud  therefore   the  case   of    The 
Monte  Rosa  (68  L.  T.  Rep.  299  ;  7  Asp.  Mar.  Law 
Cas.  326;   (1893)  P.  23)  is  in  point,  since  the 
defendant  could  have  avoided  the  consequences 
of  the  plaintiff's  negligence  by  the  exercise  of 
reasonable  skill.    See  also 

Th»  Margaret,  52  L.  T.  &ep.  361 ;  5  Asp.  Mar.  Law 

Cas.  204;  9  App.  Cas.  873 ; 
Marsden  on  Collisions,  3rd  edit.,  p.  21. 

It  is  not  a  breach  of  a  statutory  duty  on  the  part 
of  the  plaintiff  in  not  keeping  clear  of  this  fleet 
The  articles  relied  upon  are  arts.  27  and  29. 
Art  29  gives  a  seaman  some  discretion  in  oases 
of  emergency.  Art  27  does  not  apply,  because  at 
the  time  it  is  said  the  plaintiff  should  have  acted 
there  was  no  "  danger  of  navigation  or  collision.'' 
[Babnbb,  J. — Suppose  I  find  "  due  regard  "  was 
not  hadP]  It  is  immaterial,  because  the  due 
regard  is  to  be  in  *'  obeying  and  construing  "  the 
regulations,  and  to  avoid  "immediate  dtmger." 
There  was  no  immediate  danger  here  at  first,  and 
it  is  admitted  that  as  soon  as  there  was  danger 
arts.  19  and  21  applied.  Art  21  does  not  apply  to 
a  case  of  collision  between  a  Queen's  ship  and  a 
merchant  trader. 
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The  Aiiomey-Oeneral  in  reply. — The  last  part 
of  art.  3  is  conolusive  against  the  plaintiff ;  that 
provision  amounts  to  an  absolute  prohibition  to 
a  vessel  towing  from  carrying  any  hght  abaft  the 
beam  which  is  visible  before  the  beam.  Art.  27 
does  apply.  Tbere  was  immediate  danger  — 
namely,  the  risk  in  which  the  vessels  would  be 
involved  if  the  plaintiff  did  not  depart  from  the 
regulation  which  ordered  him  to  keep  his 
course  and  speed.  The  Monte  Rosa  (ubi  sup.)  is 
not  in  point ;  there  the  party  suing  was  held  to 
be  unaSle  to  rely  on  tbe  defendant's  breach  of 
duty ;  here  the  defendant  is  setting  up  the  plea 
of  oontribntory  negUg^nce.  ^.^  ^  ^ 

March  1. — Barnes,  J. — ^This  action  arises  out 
of  a  collision  which  took  place  on  the  7th  Aug. 
1899  between  the  plaintiff's  vessel  the  East 
Lothian  and  H.M.  battleship  San^pa/reil,  some 
miles  to  the  south  of  the  Wolf  Bock,  whereby  the 
East  Lothian  was  sunk.  The  East  Lothian  was 
proceeding  in  tow  of  the  tug  Sir  W,  T.  Lewis  on  a 
▼oyage  from  Nantes  to  Oarmff  in  ballast.  The  tug 
and  tow  were  on  a  course  of  N.  9  d^.  E.,  and  were 
proceeding  at  a  speed  of  about  six  knots  an  hour. 
The  wind  was  about  S.E  ,  and  the  vessel  had  some 
sail  set.  The  tug  was  exhibiting  the  usual  lights 
for  a  tue  having  a  vessel  in  tow — ^that  is  to  say, 
two  bright  lights  in  a  vertical  line,  one  over  the 
other,  at  a  distance  of  6ft.  apart,  the  regulation 
side  lights,  and  a  white  light  abaft  the  mainmast 
for  the  sailing  vessel  to  sti-er  by.  The  last  light, 
accordiug  to  the  regulations,  ought  no^»  to  have 
been  visible  forward  of  the  beam,  but  in  fact  did 
show  to  some  extent  forward  of  the  beam.  The 
East  Lothiom  had  the  regulation  side  lights  and  a 
stem  light.  The  SanspareU  was  one  of  a  large 
fleet  oi  thirty  ships  of  war  proceeding  up 
Channel.  She  and  the  other  vessels  were  proceed- 
ing on  the  same  course,  S  72  deg.  E.,  at  a  speed 
of  about  ten  knots  an  hour,  in  the  foUowing  for- 
mation :  The  ships  were  in  four  lines.  The 
distance  between  each  line  was  about  eight  cables, 
and  the  distance  from  the  stem  of  one  vcbsel  to 
the  bow  of  the  vessel  behind  her  ^^as  about  two 
cables.  The  outer  lines  were  formed  by  cruisers, 
and  the  inner  by  battleships.  The  banspareil 
was  the  leading  ship  of  the  more  southerly  fine  of 
battleships.  She  had  all  the  lights  prescribed  by 
the  Queen's  regulatious  burning.  Those  on  board 
the  East  Lothian  and  the  Sir  W.  T.  Lewis  made 
out  the  lights  of  the  fleet  at  a  distance  of  about 
six  miles,  and  broad  on  the  port  beam.  At  nrst 
the  lights  were  taken  to  be  those  of  a  cluster 
of  fishing  boats,  but  as  Ihe  tug  and  tow  drew 
nearer  the  lights  were  observed  to  be  the  electric 
lights  of  the  fleet.  The  tug  and  tow  kept  their 
course  and  speed,  and  crossed  ahead  of  the 
southernmost  line  of  cruisers.  As  they  drew 
nearer  to  the  Sanspa^eil  the  helm  of  that  vessel 
was  ported  to  pass  under  the  stem  of  the  tusr,  but 
the  defendant,  who  was  navigating  the  SanspareU, 
being  under  the  impression  that  the  tug  was  a 
steamer  proceeding  alone,  ordered  the  helm  of  the 
Sanspareil  to  be  starboarded  as  soon  as  the  Sans- 
pareU was  in  a  position  to  pass  clear  of  the  tug, 
and  this  was  done.  Shortly  afterwards  the  defen- 
dant observed  the  red  light  of  the  East  Lothian^ 
and  the  engines  of  the  SanspareU  were  put  full 
speed  astern,  but  she  ran  into  the  East  Lothian 
and  sank  her.  This  action  was  afterwards  brought 
by  the  owner  of  the   Ea^t  Lothian  against  the 


defendant.  Lieutenant  Potter,  to  recover  for  the 
damages  sustained  by  the  former.  At  the  hearing 
of  the  case  the  Attorney-General,  who  appeared 
for  the  defendant,  raised  no  technical  defeooes,  but 
treated  the  case  as  one  tried  in  the  ordinau^  way 
between  the  owners  of  two  vessels.  He  conceded 
that  the  helm  of  the  SanspareU  had  been  im- 
properly starboarded  in  the  circumstances.  Tdis 
in  fact  means  that  the  SanspareU  could  have 
passed  under  the  stem  of  the  East  Lothian.  The 
j^ttomey- General,  however,  contended  thai  the 
plaintiff's  vessel  must  also  be  held  to  blame  on 
two  Ki'ounds.  The  first  was  that  the  tug  infringed 
the  regulations  hy  exhibiting  a  fight  to  guide  the 
vessel  astern  which  showed  forward  of  the  beam 
instead  of  only  abaft  the  beam.  The  second  was 
that  the  tug  and  tow  infringed  the  recnilations  bv 
standing  on  across  the  path  of  the  fleet  With 
regard  to  the  first  point,  the  rule  as  to  the  exhibi- 
tion of  lights  to  a  vessel  in  tow  is  contained  in 
the  second  clause  of  art.  3  of  the  Begcdatiun«  for 
Preventing  Collisions  at  Sea,  made  in  the  year 
1897,  by  virtue  of  the  Merchant  Shipping  Act 
of  1894.  This  clause  is  as  foUows :  "  Such  steam 
vessel " — it  is  a  tug — "  may  carry  a  smaU  white 
light  abaft  the  funnel  or  aftermast  for  the 
vessel  towed  to  steer  by,  but  such  light  shaU  not 
be  visible  forward  of  the  beam."  There  is  no 
doubt  that  there  was  an  infrii^ment  of  this  rule 
by  Uie  tug,  and  that  this  would  affect  the  tow  as 
much  as  the  tug.  The  Merchant  Shipping  Act 
1894,  s.  419  (4),  provides:  [His  Lordship  read  the 
sub-section.]  But  it  has  been  held  that  if  the 
infringement  of  a  rule  could  by  no  possibility 
have  contributed  to  a  colfision,  the  infringement 
wiU  not  be  a  ground  for  holding  the  vessel 
infringing  the  rule  to  blame.  See  The  Fanny  M. 
CarviU  (32  L.  T.  Rep.  646 ;  2  Asp.  Mar.  Law  Oas. 
565 ;  13  App.  Cas.  455  (n) ;  and  The  Duke  of 
Buceleuch  (65  L.  T.  Rep.  422 ;  7  Asp.  Mar.  Law 
Cas  68 ;  (1891)  App.  Oas.  310).  It  was  urged  by 
the  plaintiff's  counsel  that  the  infringement  in 
this  case  could  not  by  any  possibility  have  con- 
tributed to  the  colfision  ia  question.  This  was 
disputed  by  the  Attorney- General.  The  facts 
bearing  upon  this  point  disclosed  by  the  evidence 
appear  to  be  these.  The  two  towing  fights 
forward,  the  white  fight  aft,  and  the  red  side 
fights  on  the  tug,  and  the  red  side  light  on  the 
J^t  Lothian  could  be  seen  from  the  SanspareU 
from  her  position  forward  of  the  beain  of 
the  tug.  The  defendant  stated  that  he  only 
noticed  one  white  fight  forward,  one  white 
fight  aft,  and  the  red  fight  on  the  tug,  and  that 
he  took  the  white  light  aft  to  be  the  second  fight 
which  a  steamer  of  a  certain  size  may  carry  under 
art.  2  (e) ;  and  that,  therefore,  the  tug  was  con- 
sidered to  be  a  steamer  proceeding  alone.  I 
cannot  understand  these  statements,  because  if 
one  fight  forward  was  noticed  the  other  one 
forward  ought  to  have  been  noticed  too,  and  the 
smaU  white  fight  aft  was  an  inferior  fight  to  the 
light  which  is  referred  to  in  art.  2  (e).  The  latter 
should  show  at  least  five  miles.  I  understand 
that  he  did  not  see  the  red  fight  of  the  East 
Lothian  nor  hear  any  report  of  the  fights  before 
the  order  to  starboard  was  given.  There  was  no 
evidence  as  to  what  reports,  if  any,  were  made, 
and,  owing  to  the  course  which  the  case  bas  taken, 
it  is  not  necessary  for  the  court  to  determine  on 
what  person  on  board  the  Sa/nspareU  tbe  blame 
r^sts.    Upon  these  facts  the  question  for  con- 
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sideration  is  peculiarly  one  for  the  Elder  Brethren 
of  the  Trinity  House,  who  have  heard  this  case  as 
assessors  with  me,  to  form  an  opinion  upon.  They 
advise  me  that  in  their  opinion  the  fact  that  the 
white  light  aft  on  the  tug  was  visible  before  the 
beam  of  th«^  tug  could  by  no  possibility  have  con- 
tributed to  the  collision ;  whether  the  white  light 
aft  on  the  tug  was  visible  from  before  her  beam  or 
not,  the  other  lights  on  the  tug  and  tow  should  have 
shown  unmistakably  that  they  were  on  a  tug  and 
her  tow.  Even  if  the  red  light  of  the  tow  were 
not  noticed  at  first  the  two  towing  lighr-e  forward 
on  che  tug  were  plainly  visible,  and  would  indicate 
that  she  had  a  vessel  in  tow.  whether  the  white 
light  aft  could  or  could  not  be  seen.  Moreover, 
Uiere  is  nothing  unusual  in  a  tug  showing 
to  another  vessel,  in  certain  positions,  her 
two  white  lights  forward,  her  side  light,  and 
her  white  lieht  aft,  for  the  first  three  are  to 
show  as  far  as  two  points  abaft  the  beam, 
and  the  last  may  show  from  aft  to  abeam, 
and  thus  over  two  points  of  the  circle  on  each 
side  the  lii^hts  overlap.  Farther,  the  small  white 
light  aft  is,  as  I  have  ali'eady  noticed,  a  different 
light  from  the  light  meutioned  in  art.  2  (e),  and 
the  deft-ndant  says  that  he  concluded  it  was  a 
steamer  proceeding  alone  by  only  noticing  one 
white  Hght  forward  and  one  aft,  besides  the  red 
light,  and  I  have  already  commented  on  this.  It 
is  to  be  further  observed  that  if  he  only  noticed 
one  light  forward  and  no  light  had  been  visible 
aft,  the  reason  which  he  gave  for  concluding  that 
the  tug  was  a  steamer  proceeding  alone  shows 
rhat  in  that  case  he  would  have  concluded  that 
the  tufi^  was  a  steamer  proceeding  alone  and  acted 
as  he  cud,  so  that  the  fact  that  the  white  light  ait 
was  to  some  extent  visible  before  the  beam  of  the 
tug  really  made  no  difference  whatever  in  the 
case. 

The  second  point  raises  a  question  of  very 
considerable  importance.  It  was  contended  by 
the  Attorney- General  that  the  tug  and  tow  ought 
not  to  have  continued  their  course  and  speed 
aeroes  the  course  of  the  fleet,  but  should  either 
have  waited  till  the  fleet  had  passed  across  their 
bows  or  starboarded  their  helms  and  p^ne  under 
the  stem  of  the  fleet,  and  that  in  contmuin|f  their 
course  and  speed  they  were  guilty  in  the  circum- 
stances of  an  infringement  of  the  said  regulations. 
The  particular  rules  referred  to  were  arts.  19,  21, 
27,  and  29.  They  are  as  follows :  [His  Lordship 
read  the  articles.  J  The  substance  of  the  argument 
was  that  although  if  the  Sa/nspareU  had  been 
navigating  alone,  having  the  tug  and  tow  crossing 
her  oonrse  from  starlx>ard  to  port,  she  should 
keep  oat  of  the  way  of  the  tug  and  tow,  and  they 
should  keep  their  course  and  speed  imless  and 
until  they  might  be  compelled  to  take  action  as 
contemplated  by  the  note  to  art.  21,  yet  that 
while  the  Sarupareil  was  one  of  a  fleet  crossing 
the  course  of  the  tu^  and  tow  in  the  formation  I 
haye  described,  art.  27  applied  and  art.  21  ought 
to  have  been  departed  from  by  the  tug  and  tow, 
because,  owing  to  the  difficulties  which  the  vessels 
composing  the  fleet  would  have  in  the  circum- 
stances in  navigating  for  a  tug  and  tow  coming  in 
amongst  them  and  crossing  their  course,  and  in 
avoiding  collision  with  one  another  in  doine  so, 
doe  regard  was  not  had  by  those  in  charge  of  the 
tuff  and  tow  to  the  dangers  of  navigation  and 
oouision,  and  the  special  circumstances  which,  it 
was  contended,  rendered  a  departure  from  the 


rules  necessary  in  order  to  avoid  immediate 
danger.  It  was  also  contended  that  art  29 
applied  for  practically  the  same  reason,  but  as 
this  rule  does  not  impose  obligations  and  merely 
provides  that  nothing  in  the  rmes  shall  exonerate 
any  vessel  or  the  owners  or  master  or  crew  thereof 
from  the  consequences  of  any  neglect  to  observe 
certain  proper  precautions,  this  contention  was 
not  really  pressed.  The  objections  to  the  argu- 
ment also  were  that  the  articles  in  question  do 
not  apply  so  as  to  render  the  plaintifTs  vessel 
subject  to  the  statutory  consequences  imposed  by 
sert.  419  (4)  of  the  Merchant  Shipping  Act  1894, 
and  that  the  tug  and  tow  were  not  gudty  of  con- 
tributory negligence,  and  that  there  was  no 
infringement  of  art.  27  by  the  tug  and  tow  in  the 
circumstances;  that  is  to  say,  that  they  were 
right  in  keeping  their  course  and  speed,  and  that 
there  was  nothing  in  the  circumstances  which 
rendered  it  improper  or  negligent  for  them  to  do 
so.  First,  with  regard  to  the  law  applicable 
to  the  case.  The  Regulations  for  Preventing 
Collisions  at  Sea,  of  which  the  artices 
above  referred  to  form  J^^*  ^ei^  made 
by  Order  in  Council  in  lo97,  by  virtue  of 
sect.  418  of  the  Merchant  Shipping  Act  of 
1894,  which  provides  that  regulations  so  made 
shall  have  esect  as  if  enacted  in  that  Act,  and 
also  applies  them,  together  with  the  provisions  of 
the  Act  relating  thereto,  or  otherwise  relating  to 
(joUisioDS,  to  all  foreign  ships  within  British 
jurisdiction,  and  they  and  the  said  provisii»ns  of 
the  Act  may,  by  st-ct.  424,  be  applied  by  Order  in 
Council  to  the  ships  of  any  country  when  beyond 
the  limits  of  British  jurisdiction,  if  the  Grovem- 
ment  of  such  country  is  willing  that  they  should 
be  so  applied.  But  sect.  741  of  the  Act  enacts 
that  the  Act  shall  not,  except  where  specially  pro- 
vided, apply  to  ships  belonging  to  Her  Majesty, 
and  there  is  no  special  provision  in  the  Act  pro- 
viding that  the  regulations  made  under  it  for  pre- 
venting collisions  at  sea  are  to  apply  to  such 
ships.  Th*-re  are,  however,  precisely  similar 
regulations  made  in  June  1899  for  Her  Majesty's 
ships  by  Order  in  Council,  and  the^e  are  in  the 
Queen's  Regulations  and  Admiralty  Instructions. 
These  are  not  made  by  virtue  of  the  Act  of 
1894,  but  they  are  word  for  word  the  same  as 
thos'i  made  under  the  Act,  and  tht-re  are,  as  I 
understand,  only  in  addition  certain  special 
regulations  for  Her  Majesty's  ships,  with  regard 
to  certain  special  lights  and  signals  to  be  used  by 
them  only.  Art.  13  cont^-mplates  Huch  regula- 
tions being  made.  The  result  is  th^it  as  the 
Regulations  (except  the  special  regulations  just 
referred  to)  for  Preventing  Collisions  at  Sea  are 
similar  for  Her  Majesty  s  ships  and  for  other 
vessels  for  all  practical  purposes,  the  navigation 
of  all  vessels  upon  the  high  seas  and  in  all  waters 
connected  therewith  navigable  by  sea-going 
vessels  must  be  conducted  as  if  the  same  regula- 
tions applied  to  them.  This  is  the  only  reason- 
able way  of  treating  the  matter.  In  my  opinion, 
ho  «ever,  the  fact  tlmt  the  regulations  made  with 
respect  to  Her  Majesty's  ships  are  not  made 
under  and  by  virtue  of  the  Merchant  Shipping 
Act  1894,  may  in  cases  of  coUision  between 
such  a  ship  and  a  vessel  to  which  the  regulations 
of  1897  ajpply,  affect  in  some  respects  the  statutory 
liability  imposed  on  the  latter  vessel  by  sect. 
419  (4)  of  the  Act.  This  observation  does  not 
apply  to  most  of   the  regulations  which   have 
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to  be  obeyed.  For  iiiBtanoe,  an  infringement  by 
the  txLg  in  this  case  of  the  rule  in  regard  to  lights 
would,  as  I  have  already  pointed  out,  be  visited 
by  the  statutory  penalty  unless  it  could  by  no 
possibility  have  contributed  to  the  collision.  Such 
a  breach  is  not  affected  by  the  observance  or 
non-observance  by  the  other  vessel  of  the  regula- 
tions applicable  to  her.  But  I  find  a  difficulty 
in  applying  a  statutory  penalty  in  cases  of  col- 
lision between  a  merolmnt  vessel  and  one  of  Her 
Majesty's  ships,  where  the  infringement  by  the 
former  which  is  complained  of  is  an  infringement 
of  the  27th  combined  with  the  21st  rule.  This 
arises  from  the  language  of  the  rules,  and  may  be 
pointed  out  by  dealing  with  the  present  case.  In 
navigating  for  each  other  in  the  circumstances  of 
this  case,  and  acting  on  similar  regulations,  the 
SaiMpareil,  if  she  were  a  single  ship,  would  have 
to  keep  out  of  the  way  (art.  19),  and  the  East 
Lothian  and  her  tug  to  keep  their  course  and 
speed  (art.  21),  subject  to  the  effect  to  be  given  to 
the  note  to  art.  21  and  to  art.  27,  and  it  follows 
from  what  I  have  remarked  above  that  it  would, 
be  neglect  of  good  seamanship  and  navigation  to 
do  otherwise,  and  if  such  neglect  caused  or  con- 
tributed to  the  collision,  the  vessel  infringing  the 
regulatiou  would  clearly  be  held  to  blame.  If, 
however,  a  breach  of  art.  27  combined  with 
art.  21  by  the  East  Lothian  and  her  tug  did  not 
in  fact  contribute  to  the  collision,  though  by 
possibility  it  mi^ht  have  done  so,  then  to 
nx  the  iast  Lothian  with  blame  it  is  necessary 
to  rely  on  the  statutory  penalty  imposed  by 
sect.  419  (4)  of  the  Act  of  1894,  and  to  consider 
strictly  whether  any  of  the  collision  regulations 
referred  to  in  that  section  have  been  infringed  by 
her  or  her  tug.  In  m^  opinion,  the  collision 
regulations  re&rred  to  m  that  section  are  only 
those  made  by  virtue  of  the  Act  which,  according 
to  sect.  418,  are  to  have  effect  as  if  enacted  in  the 
Act,  and,  as  already  noticed,  the  Act  does  not 
apply  to  Her  Majesty's  ships.  The  SanspareH,  in 
fulfiUing  a  duty  to  keep  out  of  the  way,  would, 
strictly  speaking,  be  acting  under  art.  19  of  the 
Queen's  fctegulations,  and  not  under  the  corre- 
sponding Hrncleof  the  regulations  made  under  the 
Act  of  1894,  and,  strictly  speaking,  the  duty  of 
the  East  Lothian  and  her  tug  to  keep  their  course 
and  speed  according  to  ari.  21  of  the  latter 
regulations  was  only  where  '*  by  one  of  these 
rules"  the  other  vessel  has  to  keep  out  of  the 
way.  *'  One  of  these  rules  "  must,  as  a  matter 
of  construction,  mean  one  of  the  regulations 
made  under  the  Act  of  1894,  and  art  27  thereof 
only  stiictly  applies  to  the  obeying  and  con- 
struing of  the  same  rules.  It  appears  to  me 
necessarily  to  follow  that  the  statutory  pro- 
visions of  sect  419  (4)  could  not  apply  in 
the  present  case  even  if  the  East  Lothian  and 
her  tug  did  not  act  in  accordance  with  art.  27. 

There  was  a  further  point  taken  bj  the  plain- 
tiff with  regard  to  the  meaning  of  art.  27  of 
the  regulations  of  1897.  It  is  this,  that  that 
article  does  not  impose  an  obligation  which  can 
be  infringed,  but  is  to  be  coosidered  solely  as 
in  exoneration  of  the  strict  duties  imposed  by 
the  other  articles.  I  am  not  able  to  agree  with 
this  view  entirely.  It  seems  to  me  that  there  is 
an  express  obligation  in  obeying  and  construing 
the  rules  to  use  due  regard  to  the  circumstances 
mentioned  in  the  article,  and  at  the  same  time 
it  is  difficult  to  conceive  a  case  in  which  there 


I  could  be  a  finding  of  want  of  such  due  regard 
unless  it  in  fact  contributed  to  a  collision.  So 
that  I  fail  to  see  how  there  can  be  an  infringe- 
ment of  art.  27  unless  there  has  been  default 
under  it  which  contributes  to  a  collision.  For 
these  reasons  I  am  of  opinion  that,  in  order  to 
establish  liability  on  the  part  of  the  plaintiff  tar 
the  collision  in  this  case,  it  is  necessary  to  show 
that  there  has  been  default  on  the  part  of  the 
East  Lothian  or  her  tug  under  arts.  21  and  27. 
which  in  fact  contributed  to  the  coUision.  Even 
if  the  tug  and  tow  were  wrong  in  the  circum- 
stances in  proceeding  on  at  full  speed  on  ihe 
course  they  were  on  at  first,  it  is  clear  that  the 
Sanspareil  could  by  the  exercise  of  reasonable 
care  nave  avoided  the  collision  without  any  diffi- 
culty, and,  according  to  well-known  principles 
which  are  stated  in  a  convenient  form  in  Mr. 
Marsden's  book  on  the  Law  of  Collisions  at  Sea, 
p.  25,  the  plaintiff  can  recover  in  this  case.  I 
might  leave  the  case  there,  but  I  think  it  desirable 
to  express  the  view  which  the  court  has  arrived  at 
with  regard  to  the  important  question  as  to 
whether  the  tug  and  tow  were  right  or  wrong  as  a 
matter  of  navigation,  having  regard  to  the  terms 
of  art.  27,  in  proceeding  on  as  they  did  in  the 
circumstances.  Thn  argument  of  the  Attorney- 
General  upon  this  point  was  supported  by  a  refer- 
ence to  the  following  notice  to  shipowners  and 
masters  which  has  Ix'cn  issued  by  tne  Board  of 
Trade  for  some  time,  though  the  masters  of  the 
tug  and  tow  stated  that  they  were  not  aware  of  it. 
It  is  as  follows :  "  Notice  to  shipowners  and 
masters  of  single  ships  approaching  squadrons.— 
The  Board  of  Ti*ade  desire  to  call  the  attention 
of  shipowners  and  masters  to  the  danger  to  all 
concerned  which  is  caused  by  single  vessels 
approaching  a  squadron  of  warships  so  closely  as 
to  cause  danger  of  collision  by  attempting  to  pass 
ahead  of  or  to  break  the  line  of  such  squadron. 
The  Board  of  Trade  find  it  necessary  to  warn 
mariners  that  it  would  be  in  the  interests  of 
safety  for  single  ships  to  keep  out  of  the  way 
and  avoid  passing  through  the  squadron. 
The  Attorney-General  did  not  rely  upon  this 
notice  as  having  any  binding  effect  like  the 
regulations  have,  but  as  supporting  his  conten- 
tion that  for  a  single  ship  to  stand  on  in  amongst 
a  squadron  was  for  her  to  run  into  such  danger 
that  she  should  be  held  guilty  of  an  infringement 
of  art.  27  by  so  doing.  There  may  possibly  be  a 
case  in  which  if  a  vessel  were  to  keep  her  course 
and  speed  through  a  squadron  of  war  vessels 
which  ouffht  primd  fa>cie  to  keep  out  of  her  way, 
it  would  be  impossible  or  impracticable  for  them 
to  manfleuvre  so  as  to  keep  out  of  her  way  without 
some  or  one  of  them  colftdinff  with  her,  or  with 
some  other  vessel  or  vessels  of  the  squadron ;  and 
in  such  cases  the  single  vessel  may  oe  required  to 
take  action  to  avoid  the  danger  either  by  acting 
according  to  the  note  to  art.  21,  or  in  accordance 
with  the  provisions  of  art.  27.  But  there  is  at 
present  no  regulation  deaUns  in  express  terms 
with  the  case  of  a  single  ship  approaching  a 
squadron  of  war  vessels.  The  genenu  regulation 
for  all  crossing  steam  vessels  is  that  the  vessel 
which  has  the  other  on  her  starboard  hand  must 
keep  out  of  the  way  of  the  other,  and  the  other 
must  keep  her  course  and  speed,  unless  the  circum- 
stances referred  to  in  the  note  to  art.  21  or  in 
art.  27  require  her  to  act  differently.  It  is  there- 
fore necessary  to  consider  the  particular  circum- 
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stances  of  the  oaee.  I  have  therefore  taken  the 
opinion  of  the  Elder  Brethren  upon  this  point, 
having  regard  to  the  facts  of  the  case  which  I  have 
set  forth  at  the  commencement  of  this  judgment. 
Their  opinion  is  that  the  position  and  movements 
of  the  fleet  did  not  constitute  such  a  danger  to 
navigation  or  collision,  or  such  circumstances  as 
to  render  it  necessary  for  the  tug  and  tow  to 
wait  till  the  fle»it  had  passed,  or  to  starhoard  and 
go  under  the  stem  of  the  fleet ;  in  other  words, 
they  do  not  consider  that  the  tug  and  tow  acted 
improperly  in  this  case  in  proceeding  as  they 
did,  and  that  the  San^areil  and  the  other 
vessels  of  the  fleet  could  without  difficulty  or 
danger,  though  possibly  not  without  some  incon- 
venience, have  avoided  them.  All  the  vessels 
except  the  Sanspa/reil  in  fact  did  so,  and  the 
SantpareU  would  have  done  so  without  any 
difficulty  if  her  helm  had  not  been  starboarded 
mitil  she  was  in  a  position  to  pass  under  the 
stem  of  the  Eokat  Lothian.  For  these  reasons  I 
am  of  opinion  that  the  plaintiff  is  entitled  to 
jadgmeut. 

Solicitors  for  the  plaintiff,  T.  Cooper  and  Co. 
Solicitor    for    the   defendant,    The    Treasury 
Solicitor. 


Mtmday,  March  12, 1900. 
(Before  Sir  F.  Jbunb,  President.) 

Sabah  Hudson  (widow)  and  Hbnbt  Hitmphbby 
V.  Ownbbs  of  thb  Babgb  Swiftsubb; 
Thb  Swiftsubb.  (a) 

Objection  to  registrar's  report  —  Account  hook 
entries  of  receipts  and  disbursements  —  Admissi- 
bUity  in  evidence. 

In  t€Ueing  accounts  between  a  mortgagor  and  a 
deceased  mortgagee  of  a  barge,  an  account  book 
kept  by  the  latter  in  his  ovm  handwriting  con- 
taining  entries  of  payments  made  to  him  by  the 
mortgagor  as  well  as  disbursements  made  by 
him  en  account  of  the  barge  is  admissible  on 
behalf  of  the  mortgagee's  executors  in  evidence 
as  coifUaining  entries  against  interest. 

Taylor  v.  Witham  (3  Ch.  Div.  605)  followed. 

Tuts  was  a  motion  by  way  of  objection  to  the 
resnstrar^s  report,  dated  the  24!th  Feb.  1900. 

The  question  arose  as  follows : 

The  plaintiffs  were  the  executors  of  John 
Hudson,  deceased,  and  brought  the  action  to 
recover  the  sum  of  2002.  with  interest  at  the  rate 
of  6  per  cent.,  due  under  a  mortgage  granted  to 
the  deceased  of  the  bar^  Swiftsure,  of  which  the 
defendants  were  the  registered  owners. 

The  defendants  alleged  in  their  defence  that 
the  whole  of  the  sums  due  under  the  mortgage 
had  been  repaid  to  the  deceased,  and  had  been 
accepted  by  him  in  full  satisfaction  of  any  claims 
he  had  upon  the  defendants,  whether  under  the 
mortgage  or  otherwise. 

The  defendants  also  counter.cltdmed  an  account 
of  the  sums  paid  by  them  to  the  deceased,  and 
a  reconveyance  of  the  barge  to  them  by  the 
plaintiffs. 

By  the  third  paragraph  of  their  i^l^  the 
plaintiffs  pleaded  iiiat  at  the  time  the  Swiftsure 
was  mortgaged  to  the  deceased  it  was  agreed 

(fl)  B«poit6d  by  BuTLiB  AspiNiXL,  Bsq.,  Q.O..  and  Sutton 
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between  him  and  the  mortgagors  that,  in  con- 
sideration of  the  deceased  paying  for  all  the 
repairs,  disbursements,  and  outgoings  in  connec- 
tion with  the  said  barge,  the  deceased  should 
receive  5  per  cent,  of  her  gross  earnings.  In 
pursuance  of  this  agreement  uie  deceased  and  his 
executors  from  time  to  time  expended  large  sums 
on  and  in  connection  with  the  said  barge,  and  in 
respect  of  his  share  of  the  earnings  received  from 
time  to  time  certain  sums.  It  was  also  alleged 
that  any  sums  paid  by  the  defendants  to  the 
deceased  were  in  respect  of  the  earnings  of  the 
ba^e,  and  not  otherwise. 

The  matter  was  referred  to  the  registrar  of  the 
Admiralty  Court  for  him  to  report  upon.  At  the 
hearing  before  the  registrar  it  was  sought  on 
behalf  of  the  plaintiffs  to  adduce  in  evidence  the 
account  book  of  the  deceased  John  Hudson.  In 
this  book,  which  was  in  the  handwriting  of  the 
deceased,  were  entries  showing  that  various  sums 
had  from  time  to  time  been  received  by  the 
deceased  from  the  defendants  on  account  of  the 
barge.  Other  entries  showed  that  the  deceased 
had  made  disbursements  on  account  of  repairs  to 
and  the  upkeep  of  the  barge 

The  learned  registrar  declined  to  admit  this 
book  in  evidence. 

The  plaintiffs  appealed  against  his  refusal. 

KiUmm,  for  the  plaintiffs,  contended  that  the 
account  book  was  admissible  in  evidence  as  con- 
taining entries  against  interest.  He  cited  in 
support  of  his  contention  the  cases  of  Wilkinson 
V.  Sterne  (9  Mod.  Rep.  427)  and  Taylor  v.  Witham 
(3  Oh.  Div.  605),  and  distinguished  the  present 
case  from  that  of  Doe  v.  Bevis  (18  L.  J.  128,  0.  P.) 
upon  the  ground  that  in  the  latter  case  there 
were  practically  two  accounts  unconnected  with 
each  other. 

Nelson,  contra,  submitted  that  the  account 
book  could  not  be  received  in  evidence,  either  as 
a  book  kept  in  the  ordinary  course  of  business  or 
as  containing  entries  against  interest.  He  relied 
upon  Doe  v.  Bevis  (uM  sup.),  and  pointed  out  that 
tnat  case  had  not  been  cited  to  the  learned  judge 
who  decided  Taylor  v.  Witham  (ubi  sup.). 

The  Pbbsidbnt. — The  question  in  this  case 
is  as  to  the  admissibility  of  evidence  which  the 
learned  re^strar  thought  right  to  reject.  It 
is  a  claim  oy  the  executors  of  a  man  named 
Hudson  on  account  of  a  mortgage  on  a  barge, 
and  the  defence  is  that  various  sums  hay*d  been 
paid  by  the  defendant,  making  altogether  a 
greater  amount  than  the  mortgage  debt,  and 
therefore  the  mortgage  is  discharged.  I  do  not 
think  it  necessary  to  go  further  into  the  question 
as  to  whether  the  mortgage  debt  has  been  paid 
than  to  say  that  it  was  sought  to  be  proved  by 
the  plaintiffs  that  although  these  sums,  or  certain 
sums,  of  money  had  been  received  by  Hudson, 
these  sums  were  received  or  applied  by  him — and 
properly  so  applied — in  payment,  not  of  the  mort- 
gage, but  of  certain  expenses  which  he  was  under 
m  connection  with  the  barge.  The  whole  of  that 
turns  upon  the  entries  in  his  books,  and  the  first 
question  is  whether  the  books  ought  to  be 
admitted.  Then,  of  course,  comes  the  subsequent 
question  as  to  what,  if  admitted  in  evidence,  they 
prove,  and  one  has  to  look  at  them  for  the  pur- 

Ce  of  seeing  exactly  what  they  prove.  Are  tbese 
ks  evidence  P  They  are  kept  in  the  handwriting 
of  Hudson.     That  seems  to  have  been  clearly 
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proved,  and  I  think  myself,  although  I  do  not  desire 
to  base  my  decision  entirely  upon  the  point,  that 
they  were  kept  in  the  ordinary  course  of  business. 
There  is  no  suggeslion  that  they  are  "  cooked," 
or  fraudulent,  and  therefore  it  seems  to  me,  prima 
facie  at  any  rate,  that  they  may  be  said  to  have 
been  kept  in  the  ordinary  course  of  business,  and 
kept  at  the  time ;   that  is  to  say,  kept  from  day 
to  day.    But  the  question  is    whether  they  are 
admissible  in  evidence.    Of  course,  if  they  cannot 
be  put  in  as  books  kept  in  the  course  of  business, 
they  ara  ooly  admissible  because  the  entries  are 
against  Mr.  Hudson's  interests.     Now,  what  are 
the  interests  P     I  think  it    would  take  time  to 
make  out  what  the  books  show,  but  at  a  glance 
one  can  see  that  they  are  books    which   show 
accounts  with  regard  to   the  Swiftsure,  and  the 
receipt  of  money  from  time  to  time.    Therefore 
every  one  of  those  items  is  clearly  against  interest. 
Various  cases  have  been  citea  to  me,  and  I  do 
not  think  they  are  opposed  to  the  general  prin- 
ciple that  entries  in  a  book  which  are  against 
interest  are   admissible.     I  think  the  cases  go 
further,  because  they  show  that  if  there  are  other 
items  in  the  book  closely  connected  and  related  to 
receipts  which  are  against  interest,  then  we  may 
look  not  only  at  the  entries  which  are  against 
interest,  but  at  the  accounte  of  which  they  form 
an  integral  and  eesenlial  part.     The  decision, 
reported  in  the  Modem  Beporte,  of  Lord  Hard- 
wicke  appears  to  me  to  go  sul  that  way.    I  think 
Lord  Hardwicke  must  in  that  case  have  regarded 
the  book  as  kept  in  the  ordinary  course  of  busi- 
ness.   If  so,  the  report  is  not  so  much  to  show 
that  the  book   was  admissible,  but  to  show  for 
what  purpose  it  was  admissible.    The  decision  in 
Doe  V.   ievis  {uhi  «t«p.)  appears  to  me  only  to 
show  that  the  items  which    were  sought  to  be 
proved  were  not  so  necessarily  connected  with  the 
items  admissible  that  the  whole  were  admissible. 
The  items  which  were  rejected  were  not  in  any 
sense  against  interest  or  connected   with  sucn 
items.     Taylor  v.    Witham  (ubi  8tfp.)  appears  to 
me  to  be  very  strong  to    show    that  the  items 
of  this  book  are  all  admissible.    The  Master  of 
the  Bolls,  who  was  not  sitting  in  the  Court  of 
Appeal  but  in  a  court  of  first  instance,  held  that 
the  whole  of  the  entries  in  that  case  were  admis- 
sible.   It  is  not  very  easy  to  follow  exactly  the 
line  of  reasoning,  but  the  decision  is  quite  clear — 
namely,   that   the    whole   of   the   entries  were 
hanging  together ;  and  that  as  the  items  against 
interest  were  clearly  admissible,  the  entries  which 
were  connected  with  them  were  admissible  also. 
Looking  at  this  book,  it  appears  to  me  that  it 
is  clear^  against  interest,  because  it  says  in  fact 
this :  "  1  have  paid  on  behalf  of  the  owner  of  the 
barge  a  large  number  of  items,  making  up  a  con- 
siderable sum  of  money,  for  repairs  to  the  barge, 
and  I  admit  that  as  against  that  I  have  received  a 
considerable  number  of  paymento."    The  whole 
entry  is  clearly  an  entry  against  interest,  because 
it  is  an  admission  that  he  has  been  paid  certain 
sums  on  account  of  paymente  which  he  has  made 
— to  that  extent  it  is  against  interest.    Olearly 
the  receipt  of  money  is  against  interest,  because 
it  admite  payment  of  a  sum  which  otherwise  would 
be  due  to  him.     It  seems  to  me  also  that  I  can 
see  clearly  from  the  book  itself  that  the  items 
are  so  closely  connected  together  that  the  whole 
of  the  book  is  admissible.    In  the  circumstances 
what  ought  to  be  done  P    I  do  not  say  what  the 


effect  of  the  book  carefully  looked  into  is,  but 
you  have  a  statement,  more  or  less  complete,  by 
Bartlett,  that  he  paid  various  sums  of  money  to 
Hudson,  and  that  he  allocated  them  to  the  pay- 
ment of  the  mortgage  debt.  I  cannot  quite 
gather  that  from  the  evidence  of  the  shorthand 
writer's  notes,  and  inasmuch  as  the  sums  were  not 
paid  direct,  there  may  be  some  doubt  whether 
there  was  really  any  allocation  by  Bartlett.  On 
the  whole,  I  think  the  best  course  is  for  tiie 
matter  to  go  back  to  the  registrar,  with  an  intima- 
tion that  these  books  should  be  received  in 
evidence,  and  the  proper  deductions  drawn  from 
them.  What  the  effect  will  be  appears  to  be  a 
matter  for  his  consideration.       ^^^  ^^^^^ 

Solicitors  for  the  plaintiffs,  Indermaur  and 
Brown,  agente  for  Oeorge  Robinson,  Strood. 

Solicitors  for  the  defendants,  Farlow  and 
Ja^chaon. 


March  19  and  28, 1900. 

(Before  Babnes,  J.) 

Thb  Stella  (No.  2).  (a) 

Objection  to  registra/r's  report — Wreck — Limitatifm 
of  liability — Free  pass — Loss  of  life — Loss  of 
property — Merchant  Shipping  Act  1894  (57  &  58 
Vict,  c.  60),  «.  506 — Baitway  and  Canal  Traffic 
Act  1854  (17  &  18  Vict.  c.  31),  «.  7'-'BaUway 
Clauses  Act  1863  (26  &  27  Vict,  c.  92).  s.  31— 
Regulation  of  Railways  Act  1868  (31  &  32  Vict, 
c.  119),  ss.  14,  16 — Railway  and  Canal  Traffic 
Act  1888  (51  &  52  Vict  c.  25). 

A  husband  and  wife  were  travelling  on  the  defen- 
dants* steamship  with  a  free  pass.  The  steam- 
ship was  wrecked  by  the  negligence  of  her  master 
ana  crew,  and  the  husband  was  drowned,  and 
both  his  and  his  wife^s  luggage  was  lost.  Upon 
the  free  pass  was  printed  a  condition  exonerating 
the  defendants  from  ''^  any  injury,  delay,  loss, 
or  damage,  however  caused,**  The  defendants 
obtained  a  decree  of  limitation  of  liability,  and 
paid  the  limit  of  their  liability  into  court. 

The  wife  and  children  brought  a  claim  under  Lord 

CampbelVs  Act  for  the  loss  of  their  husband  and 

father.     The    registrar    dismissed    the    claims, 

holding  that  the  condition  upon  the  free  pass 

precluded  recovery. 

On  appeal  to  the  court : 

Hela  {affi/rming  the  registrar),  that  the  condition 
covered  negligence,  and  was  applicable  both  to 
sea  and  land  transit. 

Held,  fwrther,  that  a  claim  by  the  wife  for  the  loss 
of  her  property,  and,  as  his  personal  representa- 
tive, for  the  loss  of  her  husband*s  property,  was 
likewise  barred  by  the  condition ;  and  that,  in 
the  ci/rcumstances,  no  statute  prevented  the 
defendant  railway  company  relieving  themselves 
from  liability  for  negligence. 

Sect.  14  of  the  Regulalion  of  Railways  Act  1868, 
which  provides  that  any  conditions  in  through 
booking  contracts  exertipting  a  railway  company 
from  liability  for  loss  or  damaae  shall  not  have 
effect  unless  they  are  published  m  a  conspicuous 
Tnawner  in  the  company's  office,  has  no  applica- 
tion to  a  case  where  a  passenger  is  travelling 
with  a  free  pass. 

(a)  Reported  by  Bittlik  Aspinall,  Esq..  Q.C.,  and  Sutton 
TIMMI8,  Esq.,  BftiTiater-at-Law. 


MARITIME  LAW   OASES. 


67 


fob 


Adm.] 


Thb  Stblul  (No.  2). 


[Adm. 


This  was  a  motion  by  way  of  appeal  from  a 
decision  of  the  registrar  of  the  Admiralty 
Court. 

The  action  arose  out  of  the  loss  of  the  steam- 
ship SteUa^  the  proper^  of  the  London  and  South- 
western Railway  Company,  which  on  the 
dOth  March  1899  ran  aground  on  the  Black  Bock, 
near  the  Casquets,  in  the  Channel  Islands,  when 
she  and  many  lives  were  lost. 

Among  the  passengers  on  board  the  SteUa  were 
a  Mr.  and  Mrs.  Le  Mai*e. 

Mr.  Le  Mare  was  an  official  in  the  employ  of 
the  London  and  North- Western  Railway  Com- 
pany, and  as  such  had  obtained  a  free  pass  from 
the  London  and  South- Western  Railway  Com- 
pany for  himself  and  his  wife  for  the  journey  from 
London  to  Jersey. 

Mr.  Le  Mare  was  drowned,  and,  though  Mrs. 
Le  Mare  was  saved,  both  her  own  and  her  hus- 
band's luggage  was  lost. 

On  the  24th  July  1899  Bucknill,  J.  made  a 
decree  limiting  the  Uability  of  the  owners  of  the 
SieUa  to  a  sum  equal  to  152.  per  ton  of  her  tonnage 
ascertained  according  to  the  provisions  of  the 
Merchant  Shipping  Act  1894.  Such  sum,  amount- 
ing to  15,404l.  Bs.,  was  paid  by  the  defendants 
intooonrt. 

Among  the  claims  put  forwai'd  against  this 
fund  were  claims  by  Mrs.  Le  Mare  and  her  four 
children,  under  Lord  Campbell's  Act,  for  the  loss 
they  had  sustained  by  the  death  of  their  husband 
and  father. 

Mrs.  Le  Mare  also  claimed  for  the  loss  of  her 
luggage,  and,  as  his  personal  representative,  for 
the  loss  of  her  husband's  luggage. 

On  the  face  of  the  free  pass  under  which  Mr. 
and  Mrs.  Le  Mare  were  travelling  were  the  words 
"  for  conditions,  see  back  " ;  and  on  tiie  back  there 
appeared  the  following : 

This  free  pass  is  granted  on  the  following  conditions : 
—Condition  2.  That  it  shall  be  taken  as  evidence  of  an 
igieement  that  the  company  are  relieved  from  all  reepon- 
■ihiliij  for  any  injury,  delay,  loss,  or  damage,  however 
eanaed,  that  may  be  sustained  by  the  person  or  persons 
using  tfaiB  pass. 

The  registrar  held  that  Mrs.  Le  Mare  and  her 
children  were  debarred  from  claiming  under  Lord 
Campbell's  Act  by  the  wording  of  the  above  con- 
dition. 

The  clfumants  appealed  from  this  decision,  and 
by  consent  the  question  of  Mrs.  Le  Mare's  right 
to  recover  in  respect  of  the  loss  of  her  own  and 
her  husband's  luggage  was  also  dealt  with  at  the 
hearing  of  the  motion. 

By  the  Merchant  Shipping  Act  1894  : 

Sect.  503. — (1)  The  owners  of  a  ship  British  or  foreign 
■hall  not,  where  all  or  any  of  the  following  oocnrrenoes 
take  place  without  their  aotoal  fault  or  privity  (that  is 
to  say) :  (a)  Where  any  loss  of  life  or  personal  injnry  is 
oansed  to  any  person  being  carried  in  the  ship ;  (6) 
where  any  damage  or  loss  is  oaneed  to  any  goods,  mer- 
chandise, or  other  things  whatsoever  on  board  the  ship ; 
be  liable  in  damages  b^ond  the  following  amounts  (tlutt 
is  to  say):  (L)  In  respect  of  loss  of  life  or  personal 
injury,  either  alone  or  together  with  loss  of  or  damage 
to  vessels,  goods,  merchandise,  or  other  things,  an 
aggregate  amount  not  exceeding  fifteen  pounds  for  each 
ton  of  their  ship's  tonnage ;  and  (iL)  in  respect  of  loss 
ef  ,  or  damage  to,  vessels,  goods,  merchandise,  or  other 
things,  whether  there  be  in  addition  loss  of  life  or 
personal  injury  or  not,  an  aggregate  amount  not  exceed- 
log  eight  pounds  for  each  ton  of  their  ship's  tonnage. 


By  the  Railway  and  Canal  Traffic  Act  1854 
(17  k  18  Yict.  c.  31),  s.  7  (so  far  as  is  material) : 

Every  such  company  as  aforesaid  shall  be  liable  for 
the  loss  of  or  for  injury  done  to  .  .  .  any  articles, 
goods,  or  things,  in  the  receiving,  forwarding,  or  deliver- 
ing thereof,  occasioned  by  the  neglect  or  default  of  such 
company  or  its  servants,  notwithstanding  any  notice, 
condition,  or  declaration  made  and  given  by  such  com- 
pany contrary  thereto,  or  in  anywise  limiting  such  liabi- 
lity ;  every  such  notice,  condition,  or  declaration  being 
hereby  deoUuredto  be  null  and  void:  Provided  always 
that  nothing  herein  contained  shall  be  construed  to 
prevent  the  said  companies  from  making  such  conditions 
with  respect  to  the  receiving,  forwarding,  and  delivering 
of  any  of  the  said  .  .  .  articles,  goods,  or  things  as 
shall  be  adjudged  by  the  court  or  judge  before  whom  any 
question  relating  tiiereto  shall  be  tried  to  be  just  and 
reasonable. 

By  the  Railway  Clauses  Act  1863  (26  &  27  Yict. 
c.  12),  s.  31 : 

The  provisions  of  the  Bailway  and  Canal  Traffic  Act 
1854,  so  far  as  the  same  are  applicable,  shall  extend  to 
steam  vessels,  and  to  the  traffic  carried  on  thereby. 

By  the  Regulation  of  Railways  Act  1868  (31  & 
32  Yict.  c.  119),  8. 14: 

Where  a  company  by  through  booking  contracts  to 
carry  any  .  •  •  luggage  or  goods  from  place  to 
place  partly  by  railway  and  partiy  by  sea  ...  a 
condition  exempting  the  company  from  liability  from  any 
loss  or  damage  which  may  arise  during  the  carriage  of 
such  .  .  .  luggage  or  goods  by  sea  from  .  .  . 
accidents  of  .  .  .  navigation  of  whatever  nature 
and  kind  soever,  shall,  if  pubUshed  in  a  conspicuous 
manner  in  the  office  where  such  through  booking  is 
effected  and  if  printed  in  a  legible  manner  upon  the 
receipt  or  freight  note  which  the  company  gives  for  such 
.  .  .  luggage  or  g^ds,  be  valid  as  part  of  the  contract 
between  the  consignor  of  such  .  .  .  luggage  or 
goods  in  the  same  manner  as  if  the  company  had  signed 
and  delivered  to  the  consignor  a  bill  of  lading  containing 
such  condition. 

Tindal  Atkinson  for  the  appellants. — As  regards 
the  claim  under  Lord  Campbell's  Act,  the  con- 
ditions of  the  free  pass  were  not  binding  on  Mr. 
Le  Mare  with  respect  to  the  sea  portion  of  the 
journey.  The  exemption  does  not  cover  negli- 
gence. As  regards  the  claim  for  the  lost  luggage, 
the  conditions  of  the  free  pass  cannot  be  afiowed 
to  exonerate  the  company  from  liability  in  respect 
of  goods  carried  by  them,  having  regard  to  the 

Provisions  of  sect.  7  of  the  Railway  and  Canal 
'mffic  Act  1854,  as  extended  by  vect.  16  of  the 
Regulation  of  Railways  Act  1868,  and  to  the  pro- 
visions of  sect.  31  of  the  Railway  Clauses  Act 
1863.  Sect.  14  of  the  Regulation  of  Railways  Act 
1868  also  applies  to  this  contract,  which  was  one 
of  through  Dooking.  Under  the  last-mentioned 
section  it  is  necessary,  in  order  to  exempt  the 
company  from  liability,  that  the  conditions  of 
the  contract  should  be  published  in  a  conspicuous 
manner  in  the  office  where  the  through  booking 
was  effected,  and  be  printed  in  a  legible  manner 
on  the  receipt  or  freight  note  ^iven  by  the  com- 
pany for  tiie  goods.  These  requirements  were  not 
complied  with.  He  referred  to  the  following 
cases: 

Henderson  v.  8teven$on,  32  L.  T.  Bep.  709 ;  2  H.  L. 

Scotch  470 ; 
Wathina  v.  Bymill,  48  L.  T.  Bep.  426 ;  10  Q.  B. 

Div.  178  ; 
Zun»  V.  South'Eaatem  Railway  Company,  20  L.  T. 

Bep.  873  ;  4  Q.  B.  Div.  539 ; 
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Harris  ▼.   Great   Western  Railway  Company,  34 

L.  T.  Eep.  647  ;  1  Q.  B.  Div.  515  ; 
Cutler  Y.  North  London  Ba/ilway  Compam,y,  56  L.  T. 

Eep.  639 ;  14  Q.  B.  Div.  64 ; 
Great  Western  Railway  Company  v.  Bwichj  58  L.  T. 

Bep.  128 ;  13  App.  Cas.  31 ; 
Marshall  y.  York  and  Newcastle  Raikoay  Company, 

11  C.  B.  655  ; 
Great  Northern  Railway   Company  v.   Shepherd, 

8  Ex.  30. 

Acland  for  the  London  and  Bonth- Western 
Railway  Company  contra, — The  conditions  of  the 
free  pass  are  binding  as  to  the  claim  under  Lord 
Campbell's  Act.  Here  there  was  no  contract  of 
carriage.  This  pass  was  merely  a  licence  to  Mr. 
Le  Mare  to  be  upon  the  company's  premises  and 
conveyances  on  certain  conditions.  The  conditions 
are  equally  binding  with  regard  to  the  claims  for 
lost  luggage.  The  extension  of  the  Carriers  Act 
to  steamboats  by  sect.  16  of  the  Regulation  of 
Railways  Act  is  repealed  by  the  Railway  and 
Canal  Traffic  Act  of  1888.    He  referred  to 

Bergheim  y.  Great  Eastern  Railway  Company,  38 
L.  T.  Bep.  160 ;  3  C.  P.  Diy.  221. 

Tindal  Atkinson,  in  reply,  cited 

GalUn  y.  London  and  North-Westem  Railway 
Company,  32  L.  T.  Eep.  550;  L.  Eep.  10 
Q.  B.  212. 

Cur,  adv,  vtUt. 

March  28. — Barnes,  J. — This  was  a  motion 
that  the  decision  of  the  registrar,  deciding  that 
Mrs.  Le  Mare  and  her  ohildron  had  not  any  claim 
against  a  certain  fund  in  court  in  this  case,  should 
be  reversed,  and  that  the  claimants  should  be 
allowed  to  come  forward  and  prove  their  claim  in 
this  limitation  suit.  The  husband  of  the  lady 
and  the  father  of  the  children  was  a  passenger  by 
the  vessel,  the  Stella,  which  was  lost  some  time 
ago  under  circumst^ces  which  appear  in  this 
case,  and  he  was  unfortunately  drowned  in  the 
accident,  together  with  other  persons.  A  number 
of  claims  have  been  made  in  this  limitation  suit, 
and  amongst  them  are  claims  put  forward  by  the 
widow  and  children,  under  Lord  Campbell's  Act, 
relating  to  the  loss  of  this  gentleman.  The 
registrar  disallowed  the  claim  on  behalf  of  the 
widow  and  children,  on  the  ground  that  the 
deceased  gentleman  was  travemng  under  con- 
ditions which  really  amount  to  this,  that  he  was 
travelling  at  his  own  risk.  Two  grounds  are  put 
forward  in  support  of  the  claim,  so  far  as  it  was 
made  by  the  widow  and  children.  The  first  was 
that  tne  plaintiffs,  the  persons  limiting  their 
liability,  were  responsible  lor  negligence — ^the  loss 
having  occurred,  as  I  understand,  through  negli- 
gence— because  the  ticket  or  pass  with  which  he 
was  travelling  was  not  binding,  so  far  as  the  con- 
ditions exempting  the  plaintiffs  from  negligence 
were  concerned,  upon  tne  traveller  at  all;  and, 
secondly,  that  even  if  they  were  binding,  that  they 
were  not  binding  or  applicable  so  far  as  related  to 
the  sea  transit.  I  think  it  was  conceded  that 
the  widow  and  children  could  only  claim  for  loss, 
under  Lord  Campbell's  Act,  where  the  passenger 
himself,  if  alive,  could  claim  for  injury  done  to 
himself.  I  think  there  is  no  dispute^  about  that. 
But  the  two  points  taken  have  to  be  considered. 
With  regard  to  the  first  one,  it  appears  that  the 
gentleman  in  question  was  travemng  with  a  free 
pass.  The  document  which  was  given  to  him  is 
headed  "free  pass,"  and  the  terms  on  whioh  it 


was  granted  appear  on  the  back  of  it.  It  was 
granted  from  London  to  Jersey,  and  at  the  foot 
of  it  there  is,  in  print,  "  for  oonmtions,  see  back." 
On  the  back  the  conditions  are  set  out    It  says : 

Els  Lordship  read  the  condition.]  Now,  Mr. 
Mare  was  chief  officer  and  secretarr  of  the 
Stores  Department  of  the  London  ana  North- 
Western  Rfdlway  Company,  and  according  to  the 
affidavit  of  the  claimant  he  had  obtained  a  free 
pass,  similar  accommodation  being  given  by  ihe 
liondon  and  Nortii- Western  Railway  Company  to 
the  employes  of  other  railway  companies.  That 
is  how  he  and  his  wife  came  to  have  free  passes 
on  the  journey  which  they  had  undertaken. 

The  argument  on  this  first  point  for  the  appli- 
cants was  that  the  conditions  really  did  not  form 
part  of  any  agreement  entered  into  between  the 
company  and  the  traveller.  On  the  other  hand  it 
was  said  that  this  was  a  mere  licence  to  the  passen- 
ger to  travel  on  the  conditions  which  are  set  out 
on  the  back  of  the  pass.  I  do  not  think  it  really 
makes  very  much  difference  in  the  case,  whether  it 
is  termed  a  licence,  pass,  or  a  contraust  to  cariy 
upon  the  terms  mentioned,  because,  in  my  view,  if 
the  terms  which  are  on  the  back  are  terms  which 
the  passenger  agreed  to,  then  those  terms,  if  applic- 
able, do  exclude  such  a  loss  as  that  which  na^ 
pened  in  this  case.  Now,  it  seems  to  me  that  it 
really  is  a  free  pass  granted  on  certain  conditions, 
whetner  it  is  termed  a  mere  licence  or  a  contract 
to  carry  upon  those  conditions,  and  althouj^h 
a  number  of  cases  were  cited,  connected  with 
this  class  of  subject,  all^  those  cases  were 
vei^  fully  considered  in  the  judgment  which  was 
dehvered  in  the  case  of  Watkina  v.  RymiU 
(uhi  sup,),  and  it  seems  to  me  quite  dear  that  this 
pass  bears  upon  the  face  of  it  a  stipulation  that 
it  is  issued  upon  certain  conditions  whioh  are  to 
be  found  on  the  back  of  it,  and  especially  as  it 
was  given  to  a  gentleman  who  was  folly  cognisant 
of  such  matters  as  free  passes  over  different  rail- 
ways,  that  the  terms  upon  which  he  was  carried 
were  the  terms  which  are  found  on  that  free  pass 
and  which  are  set  out  on  the  back.  My  conclusion 
of  fact  with  regard  to  the  first  point  is  that  this 
gentleman  was  carried  upon  the  terms  whioh  are 
mentioned  on  that  free  pass.  The  second  point  is 
that  those  terms  are  only  applicable  to  land 
transit,  and  were  not  applicable  to  the  loss  which 
happened  in  consequence  of  the  boat  on  which 
this  gentleman  was  being  lost.  The  point  made 
was  that  all  the  conditions  are  only  conditions 
which  apply  to  transit  on  railways.  I  am  not 
able  to  take  that  view,  because  it  seems  to  me 
that  although  it  is  possible  to  read  some  of  those 
conditions  in  that  way,  yet  the  second  condition, 
which  is  quite  general  in  its  terms,  is  applicable 
to  the  whole  of  the  transit  from  London  to  Jersey, 
which  was  the  transit  mentioned  on  the  face  of 
the  ticket,  and  also  that  the  whole  transit  is  upon 
the  conditions  upon  the  back  so  far  as  they  are 
applicable.  Therefore,  it  appears  to  me  that 
these  terms  apply  all  through,  so  fiu:  as  they  oan 
apply,  and  the  second  condition  is  clearly  one 
wnich  exonerates  the  company  from  liability  for 
the  accident  in  this  case.  That  would  be  sufficient 
to  dispose  of  the  appeal,  which  was  only  against 
the  decision  dealing  with  the  claim  by  the  widow 
and  children. 

But  a  further  point  has  been  taken  by  Mr. 
Atkinson  on  behalf  of  the  widow,  Mrs.  Le  Mare 
-^namely,  that  she,  as  the  administratrix  of  her 
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hosband  and  also  in  respect  of  her  own  rights, 
bad  a.  claim  for  loss  of  luggage  belonging  to 
her  husband  and  herself,  ^though  that  was 
not  really  part  of  the  matter  dispos^  of  by  the 
registrar,  it  was  discussed  and  considered  by 
counsel  on  both  sides  and  therefore  I  have  to 
dispose  of  it.  Now  it  appears  to  me  that,  for  the 
reasons  which  I  have  already  nven  in  relation  to 
the  claim  under  Lord  Campbell's  Act,  the  ticket 
or  pass  is  equally  binding  so  far  as  it  relates  to 
any  claim  for  loss  of  or  injury  to  the  luggage 
which  either  of  them  had  put  under  the  charge  of 
the  company.  That  would  therefore  dispose  of 
the  case  so  uur  as  the  luggage  is  concerned,  unless 
there  is  some  statute  preventing  the  application 
of  these  conditions  to  the  contract  to  carry 
<he  luggage.  The  precise  particulars  of  the 
iiiggage  1  do  not  think  were  very  fully  gone  into. 
It  was  stated  that  there  was  luggage  in  the 
ordinary  mude  of  transit,  sent  on  with  the 
passengers,  and  there  was  a  bag  containing 
jewellery  which,  when  on  board,  the  lady  placed 
m  the  charge  of  the  stewardess.  I  do  not  think 
there  is  any  difference  between  the  claim  so  far  as 
it  relates  to  the  luggage  delivered  in  the  ordinary 
way  at  starting  and  so  far  as  it  relates  to  the  bag, 
because  both  were,  I  think,  in  the  custody  of  the 
company  for  carriage ;  but,  as  I  have  said,  it 
seems  to  me  that  Uie  ticket  or  pass  is  binding 
with  r^^ard  to  the  loss  in  respect  of  those  articles, 
unless  the  operations  of  the  conditions  is  con- 
trolled by  the  effect  of  some  statute.  The  point 
made  with  r^y^rd  to  that  was  that  either  under 
the  Carriers  Act  1854  or  under  the  Railways 
Bcffulation  Act  1868  the  contract  was  controlled 
and  could  not  affect  this  liability  because  of 
the  provisions  of  either  one  or  other  of  those 
Acts.  I  have  felt  some  difficulty  in  dispos- 
ing of  this  part  of  the  case,  because  I  do  not 
thmk  counsel  were  quite  prepared  to  discuss  these 
Acts  with  any  great  nicety,  en>ecially  as  the  point 
was  freshly  made  by  Mr.  Atkinson.  But  Mr. 
Aoland  has  been  good  enough  to  send  me  the 
Acts  relating  to  the  London  and  South- Western 
Bailway  Company  which  bear  upon  this  case. 
Now,  first  of  all  it  was  said  that  the  Carriers  Act 
of  1854  controlled  the  contract.  That  point  was 
based  upon  the  7th  section  of  the  Act,  the  terms 
of  which  I  need  not  go  into.  If  that  section 
applied  there  would  be,  of  course,  liability  upon 
the  company  in  this  case.  But  that  Act  onlj 
applies  to  laiid  carriage.  Then  it  was  said  that  it 
was  extended  to  steamers  belonging  to  railway 
companies  by  subsequent  legidation,  and  there  is 
no  doubt  that  it  was  extended  by  the  31st  section 
of  the  Bailway  Clauses  Act  1863  to  steam  vessels 
and  ihe  traffic  carried  thereby.  But  tiiat  Act  was 
what  is  termed  a  Clauses  Act,  and  the  30th 
•ection  shows  that  it  applies  to  railways  whose 
special  Acts  are  passed  amr  that  time,  and  which 
incorporated  the  part  of  the  Act  which  deals  with 
this  subject.  I  think  sect.  31  is  applicable  to 
steam  vessels  referred  to  in  the  fourth  part  of  the 
Act.  Now,  the  London  and  South- Western  Acts 
were  before  that  date.  The  first  is  the  Act  of 
1848,  and  the  next  is  the  Act  of  1860,  so  that  both 
those  Acts  were  passed  before  the  Act  of  1863.  It 
follows  tiiat  th^  do  not  and  could  not  inooiporate 
the  provisions  of  the  fourth  piurt  of  the  Clauses 
Actofl863.  Then  came  the  later  Act  of  1868— 
the  Regulation  of  Railways  Act— and  the  16th 
section  of  that  Act  eztendpd  the  Act  of  1854  to 


all  railway  steamers ;  but  there  came  a  later  Act 
in  1888,  the  59th  section  of  which  repealed  that 
part  of  the  16th  section  of  the  Act  of  1868  which 
extended  the  provisions  of  the  Act  of  1854  to  all 
railway  steamers.  Therefore,  it  seems  to  me, 
upon  such  consideration  of  these  Acts  as  I  have 
been  able  to  give,  that  the  Act  of  1854,  so  far  as 
the  London  and  South- Western  Bailway  Company 
is  concerned,  does  not  apply.  But  that  does  not 
quite  exhaust  the  case,  because  it  was  further 
said  that  the  14th  section  of  the  Begulation  of 
Bailways  Act  1868  was  applicable  to  this  con- 
tract, and  prevented  the  company  from  taking 
advante^  of  the  exonerating  clause  of  the  free 
pass.  That  is  a  section  which  deals  with  the  case 
of  a  company  agreeing,  by  through-booking  con- 
tracts, to  carry  any  animal,  luggage,  &c.,  partly 
by  railway  »na  paaily  by  sea,  Slo.,  and  provides 
that  any  conditions  exempting  the  company  from 
liability  for  loss  and  damage  shall  not  have  effect 
unless  they  have  been  published  in  a  conspicuous 
manner  in  the  company's  office,  and  printed  in  a 
legible  manner  on  their  documents.  But  my  view 
is  that  i/hat  section  does  not  apply  to  such  a  case 
as  the  present.  It  reallv,  I  thmk,  was  intended 
to  apply  to  through-booking  contracts  made  in 
the  ordinary  course  of  business,  and  I  cannot  in 
its  terms  find  anything  preventing  the  ndlway 
company  from  making  such  conditions  as  in  the 

S resent  case.  For  these  reasons  it  appears  to  me 
lat  the  appeal  must  be  dismissed  witn  costs,  and 
the  claims  put  forward  excluded  from  the  fund 
which  has  to  be  distributed  in  this  case. 

Appeal  dismissed. 

Solicitors  for  the  appellants,  Willsan  and 
Norman. 

Solicitors  for  the  respondents,  Clarksons,  Green- 
well,  and  Co, 


S^iqxmt  €mi  d  ^utitidmt 


COURT    OF   APPEAL. 

Nov.  27  and  28, 1899. 

(Before  Smith,  Collins,  and  Williams,  L. JJ.) 

Re  An  Abbitbation  bbtwbbn  Goodbody  and 

Co.  and  Balfoub,  Williamson,  and  Co.  (a) 

APPBAL  FBOM  THB  QUBBN'S  BBNCH  DIVISION. 

CharteT'pa/rty—BiU  of  lading  —  E^ocepted  port — 
F(yrt  0/  Manchester  —  Meaning  —  Immaterial 
addition. 

A  contract  for  the  sale  of  a  cargo  of  wheat  per  Van- 
duara  provided  that  the  vessel  shotUd  discharae 
"  at  any  safe  port  in  the  United  Kingdom"  The 
vessel  was  chartered  by  the  sellers  to  discharae  at 
**  any  safe  port  in  the  United  Kingdom  {Man- 
chester excepted),**  and  the  bill  of  lading  was  in 
the  same  terms. 

By  the  Manchester  Ship  Canal  Act  1885,  and  by 
the  Customs  regulations,  the  port  of  Manchester 
included  the  whole  of  the  ship  canal,  but  in  the 
ordinary  commercial  meaning  it  included  only 
Manchester  and  the  waters  adjacent  thereto. 

In  the  wider  meaning  Manchester  was,  but  in  the 
more  limited  msaning  was  not,  a  safe  port  for 
the  Yanduara. 


(a)  Beported  by  J.  H.  Willujib,  Biq.,  BarrlBt«r-«t-LAw. 
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ApP.]     Be  ASBIT.  BBTWBBN  GOODBODY  AND  Co.  AND  BaLFOUB,  WILLIAMSON,  AND  Oo.     [ApP. 


Held  {aj^vrmvng  the  decision  of  the  Queen's  Bench 
Division),  that  Manchester,  within  the  meaning 
of  the  charter-party  and  bill  of  lading,  was  not  a 
safe  port  for  the  Vanduara,  and  that  therefore 
tne  addition  of  the  words  "  Manchester  excepted  '* 
in  the  bill  of  ladiTig  and  charter-party  was  not  a 
material  alteration  of  the  contract  of  sale  so  as 
to  release  ths  buyers  from  taking  the  documents. 

This  was  an  appeal  by  Goodbody  and  Oo  from 
the  decision  of  tbe  Divisional  Court  (Bruce  and 
Ridley,  JJ.)  upon  a  special  case  stated  by  arbi- 
trators. 

By  a  contract  of  sale,  dated  the  29tb  Dec.  1896, 
Balfour,  Williamson,  and  Co.  sold  to  Groodbody 
and  Co.  a  cargo  of  wheat  per  the  vessel  Vanduara, 
sailed  or  about  to  sail. 

The  contract  contained  the  following  clause : 

Shipped  in  good  oonditiQii  per  Vwnduara,  first-class 
iron  vessel,  olaissed  not  lower  than  Al  English  .  .  . 
from  Oregon  and  [or]  Washington,  sailed  or  abont  to 
sail,  as  per  bill  or  bills  of  lading,  dated  or  to  be  dated 
aooordifigly,  abont  18,000  units,  or  whatever  quantity 
vessel  may  carry,  at  the  price  of  33«.  lOkd,  per 
5001b.  gross,  including  freight  and  insurance,  to  any 
safe  port  in  United  Kingdom  of  Great  Britain  and 
Ireland,  or  to  Havre  or  to  Dunkirk  or  to  Antwerp, 
calling  at  Queenstown,  Falmonth,  or  Plymouth  for 
orders  as  per  charter-party,  vessel  to  discharge  afloat. 

The  VandtLara  had  been  chartered,  under  a 
charter-party  dated  the  22nd  Sept.  1896,  by  Bal- 
four, Williamson,  and  Co.  for  a  v(^age  from 
Portland,  Oregon,  to  Queenstown,  Ireland,  or 
Falmouth,  for  orders  to  discharge  at  a  safe  port  in 
the  United  Kingdom  (Manchester  excepted),  or  on 
the  continent  between  Havre  and  Hamburg,  both 
inclusive. 

The  bills  of  lading  for  the  cargo  were  also  for  a 
safe  port  in  the  United  Kingdom  (Manchester 
excepted),  or  on  the  continent  between  Havre  and 
Hamburg,  both  inclusive ;  they  were  dated  the 
17th  Dec.  1896. 

The  Vanduara  when  loaded  with  the  said  cargo 
would  have  been  unable  to  go  up  the  Manchester 
Ship  Canal  to  the  Manchester  Docks  because  it 
would  be  necessary  to  dismantle  the  ship  to  get 
her  under  Runcorn  Bridge. 

Runcorn  is  about  twenty-four  miles  from  Man- 
chester, and  about  twelve  miles  from  the  entrance 
to  the  canal. 

On  the  7th  Jan.  1897  Balfour,  Williamson,  and 
Co.  i^endered  a  provisional  invoice  for  the  cargo. 

On  the  Ist  March  the  agente  of  Gkx>dbody  and 
Cu.  inspected  the  documents,  and  on  the  6th 
March  saw  Balfour,  Williamson,  and  Co.,  and 
took  exception  to  the  fact  that  the  charter-party 
and  bills  of  Jading  excepted  Manchester,  whereas 
the  contract  for  snle  provided  for  any  safe  port  in 
the  United  Kingdom,  and  they  stated  that  the 
buyers  declined  te  take  up  the  documente. 

The  due  date  of  payment  was  the  12th  March 
1897. 

Some  time  between  the  6th  March  and  the  11th 
March,  Balfour,  Williamson,  and  Co.,  by  a  pay- 
ment of  30Z.  and  a  promise  to  pay  an  additional 
30Z.  if  the  ship  actually  went  to  Manchester, 
obtained  the  consent  of  the  shipowners  to  delete 
the  words  "Manchester  excepted"  from  the 
charter-party  and  bills  of  lading.  Those  words 
were  accordingly  deleted  by  the  agente  for 
the  shipowners,  and  the  erasures  were  duly  ini- 
tialled. 


On  the  11th  March  the  documente  so  altered 
were  tendered  to  Groodbody  and  Co.,  and  objection 
was  token  to  the  erasures. 

The  matter  was  then  referred  to  arbitration. 

At  the  arbitration  it  was  contended  that  the 
buyers  were  justified  in  refusing  to  take  up  the 
documents  both  (a)  before  and  (6)  after  the 
erasures.  Before  the  erasures,  because  the  cargo 
tendered  did  not  fulfil  the  terms  of  the  contract 
in  that  the  vessel  was  excluded  from  Manchester 
which  it  was  alleged  was  a  safe  port.  After  the 
erasures,  because  no  alteration  ought  to  be  made 
in  documente  after  signature  which  may  affect 
the  righte  of  the  parties  interested ;  because  the 
property  in  the  cargo  was  in  the  buyers,  subject 
only  to  the  right  of  rejection  if  the  documente 
were  not  in  order,  and  therefore  the  buyers' 
consent  was  necessary  before  any  alteration 
could  be  made  in  the  documente;  because  the 
caprain  of  the  ship  was  a  party  to  the  bills 
of  lading,  and  his  consent  also  must  be  neces- 
sary; because  the  erasures  formed  a  material 
alteration  of  the  charter-party  and  the  bills  of 
lading. 

On  behalf  of  the  sellers  it  was  contended  that, 
inasmuch  as  the  contract  for  sale  was  for  a  safe 
port  for  the  Vanduara,  and  as  Manchester  was 
not  a  safe  port  for  her,  the  words  "  Manchester 
excepted  "  were  implied  in  the  contract,  and  there- 
fore the  documente  as  originally  tendered  were  in 
conformity  with  the  contiuct ;  that  the  subsequent 
erasures  remedied  any  defect  in  the  documente 
before  the  due  date  toy  payment  and  raking  up 
the  documente ;  that  the  erasures  did  not  consti- 
tute a  material  alteration. 

Subject  to  the  opinion  of  the  court,  the  arbi- 
trators found  on  these  facte  that  the  shinping 
documents  tendered  by  the  sellers  fulfilled  the 
obligation  of  the  sellers  under  the  contract 
in  dl  respecte,  and  must  be  accepted  by  the 
buyers. 

When  the  special  case  came  before  the  Divi- 
sional  Court  for  argument  it  was  referred  back 
to  the  arbitrators  to  find  and  stete  all  material 
facte  upon  the  question  whether  a  shipowner, 
under  the  charter-party  and  bill  of  lading  with 
the  words  "  Manchester  excepted  "  therein,  could 
have  been  compelled  to  proceed  to  Runcorn  Lay- 
bye  and  there  discharge ;  and,  in  particular,  upon 
the  question  whether,  and  to  what  extent,  the 
words  "  Manchester  excepted  "  and  "  Port  of  Man- 
chester "  in  such  documente  have  any  recognised 
meaning  among  shipowners,  shippers,  or  char- 
terers, as  including  or  not  including  Runcorn 
Lfg-bye. 

The  arbitrators  thereupon  found  the  following 
facts  : 

Runcorn  was,  prior  to  the  construction  of  the 
Manchester  Ship  Canal,  a  port  on  the  river 
Mersey  available  for  vessels  not  exceeding 
500  tons  or  thereaboute ;  and,  prior  to  tae  con- 
struction of  the  canal,  there  was  no  port  of  Man- 
chester. 

Since  the  construction  of  the  canal  Runcorn  is 
for  commercial  purposes  treated  as  a  separate 
port. 

Kuncom  Lay-bye  consiste  of  an  embayment 
which  was  made  by  the  Manchester  Ship  Canal 
Company  in  the  canal  between  the  town  of  Run- 
corn and  the  old  river  bed,  and  affords  capabilities 
for  vessels  up  to  5000  tons  to  dischai^  cargo 
there. 
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Bnnoom  Lay-bye  is  part  of  the  present  port  of 
Bonoom,  which  is  the  last  port  on  the  canal  below 
bridges. 

Vessels  exceeding  500  tons  or  thereabouts  can 
only  reach  Bnncorn  Lay-bye  by  entering  the 
canal  at  Eastham  Locks. 

Yarions  provisions  are  inserted  in  charter- 
parties  with  reference  to  the  exclusion  of  Man- 
chester and  the  canal,  some  charter-parties  having 
the  words  "Manchester  excepted/'  but  more 
commonly  the  words  inserted  are  '*  Manchester 
Ship  Canal  excepted,"  or  "Manchester  and  all 
plaoee  on  the  caiial  excepted/'  or  "Manchester 
Canal  above  bridges  excepted." 

A  ship  not  exceeding  5000  tons,  where  the 
words  "Manchester  excepted"  occurred  in  the 
charter-party  or  bill  of  lading,  could,  in  the 
opinion  of  commercial  men,  be  compelled  to  pro- 
ceed to  Buncom  Lay- bye  and  there  discharge. 

The  evidence  of  the  Custom  House  authorities 
was  to  the  effect  that,  for  the  purposes  of  customs, 
Buncom  and  Buncom  Lay- bye  are  treated  as  a 
part  of  the  port  of  Manchester ;  but  the  evidence 
of  the  other  witnesses  wus  to  the  effect  that,  in  a 
commercial  sense,  the  interpretation  placed  upou 
the  words  *' Manchester  excepted"  introduced 
into  shipping  documents  is  that  Manchester  alone 
is  excepted,  and  not  Buncom  Lay  bye. 

Li  a  commercial  sense  the  words  "Port  of 
Manchester"  introduced  into  shipping  documents 
include  Manchester  and  the  waters  adjacent  thereto 
only,  and  do  not  include  Buncom  Lay- bye. 

The  Manchester  Ship  Canal  Act  1885  (48  &  49 
Vict,  c  clxxxviii.)  provides : — 

Swt.  3.  From  and  after  the  oompletion  and  opening 
for  traiBc  of  the  canal  by  this  Act  anthorieed  the  said 
eanal  and  so  much  of  the  navigable  waters  of  the  rivers 
Mersey  and  Irwell  as  lie  between  Hunt's  Bank  in  the 
parish  and  township  of  Manchester  and  the  limit  of  the 
port  of  Liverpool  at  Warrington  and  all  channels,  canals, 
outs,  docks,  and  works  of  the  company  within  those 
limits  shall  be  and  are  hereby  constitnted  the  harboor 
and  port  of  Manchester,  and  the  company  shall  be 
harbour  anthority  of  that  harboor  and  port,  bat  nothing 
in  this  Act  shall  extend  to  prejudice  or  derogate  from  the 
rights,  interests,  privileges,  and  jnrisdiction  of  the 
Mersey  Conunissioners,  or  to  prohibit,  alter,  or  diminish 
any  powers,  anthority,  and  jarisdiction  of  the  said  com- 
missioiiiere,  their  ofBoers  and  servants,  prorided  always 
that  snoh  harbonr  and  port  shall  not  by  yfrtae  of  this 
Act  be  deemed  a  port  for  customs  purposes,  nor  shall 
anything  in  this  Act  contained  abridge  or  affect  in  any 
way  the  powers  of  the  Commissioners  of  the  Treasury 
to  H^point  a  port  of  Manchester  under  the  Customs  Con- 
soKdataon  Act  1876  with  such  limits  as  they  may  think 
fit,  nor  abridge  or  affect  any  powers  whatsoever  con- 
ferred by  the  said  Act,  provided  also  that  nothing  in 
Ihis  Act  shall  be  deemed  to  affect  any  of  the  rights  or 
privilegeB  of  the  port  or  harbour  of  Liverpool  or  of  the 
port  or  harbour  of  Buncom  or  any  of  the  rights  or 
piivilegee  of  the  station  at  the  mouth  of  the  Mersey 
Canal  known  as  Ellesmere  Port. 

By  a  Treasury  Warrant  of  the  18th  Dec.  1893. 
made  under  the  Customs  Consolidation  Act  1876, 
the  port  of  Manchester  was  made  to  include  the 
Manchester  Ship  Canal  from  the  entrance  thereof 
at  Eastham  to  Hunt's  Bank  in  the  city  and 
parish  of  Manchester ;  and  by  the  same  Tr^ury 
Warrant  it  was  declared  that  Runcorn  should  be 
no  longer  a  port 

The  Divisional  Court  (Bruce  and  Ridley,  JJ.) 
decided  in  favour  of  Balfour,  Williamson,  and 


Co.,  and  affirmed  the  award  made  in  their  favour : 
(8  Asp.  Mar.  Lav  Cas.  503 ;  80  L.  T.  Rep.  188). 
Groodbody  and  Co.  appealed. 

B,  Bray,  Q.C.  and  Edioard  Bray  for  the  appel- 
lants. 

Joseph   Walton,  Q.C.  and  Danchwerts  for  the 
respondents. 

Smith,  L.J. — I  think  that  this  appeal  must  be 
dismissed.  It  is  contended  by  the  respondents 
that  the  words  **  Manchester  excepted  in  the 
charter-party  and  bill  of  lading  are  immaterial, 
because  the  appelliuits  were  only  entitled  to  have 
the  wheat  which  they  bought  delivered  at  a  safe 
port,  and  Manchester  was  not  a  "  safe "  port  for 
the  vessel  in  question.  The  appellants  contended 
on  the  contrary  that  the  port  of  Manchester 
includes  Runcorn  Lay- bye  and  that  the  vessel 
could  have  gone  there  safely  although  she  could 
not  have  gone  safely  to  Manchester.  It  was 
clearly  shown  that  Manchester  itself  was  not  a 
safe  pore  for  this  vessel,  because  it  is  found  by 
the  award  of  the  arbitrators  that  it  would  have 
been  necessary  to  dismantle  the  ship  in  order  to 
enable  her  to  pass  under  Runcorn  bridge,  which 
is  the  first  bridge  on  the  way  up  to  Manchester. 
The  arbitrators  liave  found  in  their  further  award 
that  Runcorn  Lay-bye  is  not  part  of  the  port  of 
Manchester  in  a  commercial  sense.  It  is  indeed 
true  that,  for  the  purposes  of  the  customs,  Run- 
corn a«d  Runcorn  Lay -bye  are  treated  as  forming 
part  of  the  port  of  Manchester,  but  the  autho- 
rities show  that,  in  considering  what  constitutes  a 
particular  port  in  a  commercial  sense,  thn  limits 
of  the  port  for  the  purposes  of  customs  may  be 
disregarded :  Price  v.  Livingstone  (47  L.  T.  Rep. 
629;  5  Asp.  Mar.  Law  Cas.  13 ;  9  Q.  B.  Div.  679) ; 
Oarston  Sailing  Ship  Company  v.  Siclde  (53  L.  T. 
Rep.  795 ;  5  Asp.  Mar.  Law  Cas.  499  ;  15  Q.  B.  Div. 
580) ;  Hunter  v.  Northern  Marine  Inswance  Com* 
pany  (13  App.  Cas.  717;.  In  the  case  of  Garston 
Sailing  Ship  Company  v.  Hickie  {vM  sup.)  Lord 
Esher,  M.R.  said :  **  The  word  *  port '  in  a  charter- 
party  does  not  necessarily  mean  an  Act  of  Parlia- 
ment pilotage  port,  or,  which  is  the  better  word, 
pilotage  district.  Therefore,  when  you  are  trjring 
to  define  the  port  with  regard  to  which  persons 
who  enter  into  a  charter-party  are  contracting, 
you  eiideavour  to  find  words  which  will  shut  out 
those  things  which  you  know  they  do  not  intend. 
What  do  they  intend  P  They  intend  the  port  as 
commonly  understood  by  all  persons  who  are 
using  it  as  a  port— 1.6.,  for  sailing  to  or  from  it 
with  goods  and  merchandise.  What  persons  are 
theyp  Shippers  of  goods,  charterers  of  vessels, 
and  shipowners.  What  do  all  these  persons  in 
their  ordinary  language  mean  by  a  port  P  What 
they  understand  by  the  word  is,  port  in  the  ordi- 
nary sense,  in  its  business  sense,  in  its  popular 
sense — i.e.,  the  popular  sense  of  such  persons.  It 
is  also  the  port  in  its  commercial  sense,  for,  with 
them,  business  means  commercial  business.'* 
Upon  the  facts  as  found  in  this  case,  I  am  clearly 
of  opinion  that  it  was  quite  immaterial  whether 
tbe  words  "Manchester  excepted*'  were  in  the 
charter-party  and  bill  of  lading  or  not.  Wbat, 
then,  is  the  effect  of  an  immaterial  alteration  in  a 
written  contract  P  Upon  that  point  I  will  refer 
to  1  Smith's  Leading  Cases,  p.  783,  10th  edit., 
where,  in  the  notes  to  Mc^ter  v.  MiUer  it  is 
thus  stated :  "  The  addition  of  anything  perfectly 
immaterial  does  not  affect  the  liability  of  the 
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parties."  For  tliat  proposition,  Catton  v.  Simpson 
(8  A.  &  E.  136)  and  AUoua  v.  ComvoeU  (L.  Bep. 
3  Q.  B.  573)  are  referred  to  as  authorities ;  in  tne 
latter  case,  in  an  action  by  the  payee  against  the 
maker  of  a  promissory  note,  the  addition  of  the 
words  "  on  demand  "  was  held  to  be  immaterial. 
I  am  of  opinion,  therefore,  that  the  ^^sioi^  ^^ 
the  Divisional  Court  was  right,  and  that  this 
appeal  fails  and  must  be  dismissed. 

Collins,  L.J. — ^I  am  of  the  same  opinion. 
Were  it  not  for  the  facts  which  have  been  found 
by  the  arbitrators,  there  would  be  much  stren^^ 
in  the  objection  of  the  buyers  to  the  shipping 
documents  in  this  case,  for,  by  the  terms  oi  the 
contract  the  vessel  is  to  discliarge  the  cargo  at 
any  '*  safe "  port  and  there  are  tendered  to  the 
buyers  shipping  documents,  which,  upon  their  face, 
seem  to  say  that  Manchester  is  a  sale  port,  but  is 
excepted.  If  Manchester  were  in  fact  a  safe  port, 
that  stipulation  would  certainly  alter  very  mate- 
rially the  contract  which  was  made  between  the 
parties.  If,  however,  Manchester  was  not  a  safe 
port  for  the  ship  in  question,  then  the  addition  of 
the  words  '*  Manchester  excepted  "  did  not  alter 
the  contract  between  the  buyers  and  the  sellers. 
It  is  necessary,  therefore,  to  consider  whether 
Manchester  was  or  was  not  a  safe  port,  and  I  think 
that  there  is  no  difficulty  about  that  question  as 
soon  as  the  boundaries  of  the  port  of  Manchester 
are  ascertained.  The  real  question,  therefore,  is 
what  the  parties  intended  by  the  expression  "  port 
of  Manchester."  Now  the  arbitrators  have  found 
that  the  expression  *'  port  of  Manchester,"  as  used 
in  these  documente,  means  Manchester  and  the 
waters  adjacent  thereto,  but  not  Runcorn  Lay- 
bye.  It  is  not  disputed  that  in  that  meaning 
Manchester  was  not  a  safe  port  for  this  vessel. 
It  is  clear,  therefore,  that  the  words  *'  Manchester 
excepted "  in  the  shipping  documente  introduced 
nothmg  into  the  contract  between  the  parties 
which  was  not  there  before,  and  the  addition  of 
those  words  Wba  quite  immaterial.  I  agree,  there- 
fore, that  this  appeal  fails  and  must  be  dismissed. 

WiLiiiAHB,  L.J. — I  am  of  the  same  opinion. 
In  the  view  which  I  teke  of  the  facts  of  this  case 
it  is  unnecessary  for  me  to  express  an  opinion  as 
to  the  effect  oi  the  alteration  of  the  shipping 
documente  by  erasing  the  words  "Mancnester 
excepted,"  if  that  had  been  a  material  alteration. 
I  do  not  know  that,  even  in  that  case,  the  buyers 
would  have  had  a  right  to  refuse  the  documente, 
seeing  that  the  chsu-terers  and  the  shipowners 
both  agreed  to  the  alteration ;  and  I  do  not  know 
that  the  captein  would  not  also  be  bound  by  such 
an  alteration.  It  is  not,  however,  necessary  to 
decide  those  pointe.  The  real  question  is  the 
contention  of  the  sellers  that  it  makes  no  differ- 
ence whether  the  words  "  Manchester  excepted  " 
are  in  the  shipping  documente  or  not,  because 
Manchester  was  not  a  safe  port  for  this  ship,  and 
she  was  not  bound  to  go  there.  That  brings  us 
to  the  question,  what  is  the  commercial  meaning 
of  the  ''port  of  Manchester."  That  question  is 
a  question  of  fact,  and  does  not  depend  upon  the 
practice  of  the  customs  authorities  or  an^hing 
of  that  kind,  but  upon  considerations  which  are 
enumerated  in  Garaton  Sailing  Ship  Company  v. 
Hichie  {uhi  sup.)  hj  Bowen,  L.J.  Now,  it  is  quite 
clear  upon  the  finmngs  of  the  arbitrators  that,  in 
a  commercial  sense,  the  port  of  Manchester  does 
not  extend  beyond  Buncom  Bridge,  and  it  is  not 


disputed  that  in  that  sense  Manchester  was  not  a 
safe  port  for  this  vessel.  The  addition  of  the 
words  "Manchester  excepted"  in  the  shipping 
documente  was,  therefore,  an  immaterial  altera- 
tion— that  is,  one  which  did  not  affect  the  con- 
tractual relations  of  the  parties  to  the  contract 
of  sale.  In  the  case  of  Aldoits  v.  ComtoeU  {iM 
sup,)  it  was  held  that  the  addition  to  a  promissory 
note  of  the  words  ''  on  demand,"  even  if  made  by 
a  party  to  the  note,  was  immaterial,  that  altera- 
tion being  one  which  only  expressed  the  common 
law  with  regard  to  the  note.  It  is  desirable  to 
carry  the  matter  a  step  further  and  to  show  that 
an  alteration,  which  does  not  import  a  rule  of  the 
common  law  into  the  document,  but  expresses 
something  which  is  consistent  with  the  terms  of 
the  document,  is  not  a  material  alteration.  I 
think  that  Swnderson  v.  Symonds  (1  B.  &  B.  426) 
is  an  authority  upon  that  point;  in  that  oase 
there  was  a  policy  of  insurance  upon  a  ship  "  at 
and  from  Liverpool  to  her  port  or  ports,  place  or 

S laces,  of  discharge  and  loading  in  Afnca^  and 
uring  her  stey  there";  after  the  execution  of 
the  policy,  the  words  "  and  trade  "  were  inserted 
after  the  words  "during  her  stay."  The  oonrt 
there  held  that  the  alteration  was  immaterial,  and 
did  not  avoid  the  policy ;  so,  in  the  present  case, 
there  is  an  alteration  made  in  uie  shipping 
document  which  does  not  at  all  affect  the  con- 
tractual obligations  of  the  parties.  Therefore  it 
seems  to  me  m  this  case  that  the  buyers  got  all 
that  which  they  were  entitled  to  have  when  these 
shipping  documents  were  tendered  to  them  either 
with  the  words  "Manchester  excepted,"  or  with 
those  words  erased.  In  either  case  their  righto 
were  the  same.  I  agree  therefore  that  the  judg- 
ment of  the  Divisional  Court  was  right,  and  that 
the  appeal  must  be  dismissed.  ^^^  dismissed. 

Solicitor  for  the  appellante,  TiUeards. 

Solicitors  for  the  respondente,  Bowdiffes,  Bawle^ 
and  Co,,  for  Hill,  Dickinson,  Dickinson,  and  HiU^ 
Liverpool. 


Tuesday,  May  15, 1900. 

(Before  Smith,  Williams,  and  Rombb,  L.JJ. 
and  Nautical  Assessors.) 

Thb  Philadelphian  (a) 

APPEAL     FROM    THB     PROBATE,    DIVORCE,     AND 
ADMIRALTY  DIVISION. 

Collision — Anchor  light — "Forward  part  of  the 
vessel** — Art.  11  of  the  Regulations  for  Preventing 
Collisions  at  Sea. 

A  vessel  at  anchor,  SlSft.  in  length,  which  is 
exhibiting  her  forward  light  in  tne  fore  shroud 
of  the  starboard  fore  rigging,  72ft.  abaft  the  stem, 
is  camming  it  "in  the  forward  part  of  the 
vessel,**  in  compliance  with  aH,  11  of  the 
Collision  Begulations. 

This  was  an  appeal  by  the  defendants  in  a  collision 
action  from  a  decision  of  Bucknill,  J.,  who  held 
the  defendants'  steamship  Philadelphian  alone  to 
blame  for  a  collision  with  the  plaintiffs*  steam- 
ship EUa  Sayer  (81  L.  T.  Rep.  728 ;  9  Asp.  Mar. 
Law  Cas.  38  ;  (1900)  P.  43). 

The  collision  occurred  about  11  p.m.  on  the  10th 
Aug.  1899  in  Quebec  Harbour. 

(/I)  Reported  by  Butlbr  Aspinall,  Eiiq.,  Q.O.,  and  SrrroN 
1  Timas,  Esq.,  Barrlster-at-Law. 
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The  pbuntiifs'  case  wa^  that  the  Ella  Sayer,  a 
steamship  of  2549  tons  gproes  register  and  313ft. 
in  length,  was  lyin^  at  anchor  in  about  mid-channel 
in  Quebec  Harbour,  headinor  up  stream.  There 
was  a  light  breeze  from  tbe  N.£.,  the  weather  was 
fine  and  clear,  and  the  tide  ebb,  of  the  force  of 
about  one  and  a  half  knots  an  hour.  The  Ella 
Bayer  was  ezhibitine  two  riding  lights,  one 
forward  on  the  starboard  side  on  the  foremost 
shrond  of  the  fore  rigging,  23ft.  6in.  above  the 
forecastle  denk,  8ft.  from  the  centre  of  the  mast, 
and  72ft  from  the  stem  ;  and  the  other  aft  in  the 
usual  place.     While  so  at  anchor  the  PhtladeU 

C*  'an,  which  was  coming  down  river,  collided  with 
. 

The  plaintiffs  charged  the  PhUadelphian  with 
failure  to  keep  a  good  look*ontk  neglect  to  keep 
out  of  the  way,  and  with  proceeding  at  an  exces- 
ai?e  rate  of  speed. 

The  defendants,  in  their  defence,  charged  the 
plaintiffs  with  not  keeping  a  good  anchor  watch, 
and  with  neglecting  to  exhibit  any  or  proper 
anchor  lights  in  accordance  with  art.  11  of  the 
Regulations  for  Preventing  Collisions  at  Sea. 

Art.  11  is  as  follows : 

A.  vessel  noder  150ft.  in  length,  irhen  at  anchor,  shall 
oany  forirard,  irbere  it  can  best  be  seen,  bat  at  a  height 
not  exceeding  20ft  above  the  hull ,  a  white  light  in  a  lantern 
■o  ooostraoted  as  to  nhow  a  clear,  uniform,  and  unbroken 
tight,  visible  all  round  the  horizon  at  a  distance  of  at 
least  a  mile  k  vessel  of  150ft.  or  npw^ds  in  length, 
when  at  anchor,  shall  carry  in  tbe  forward  part  of  the 
vessel,  at  a  height  of  not  less  than  20ft.  and  not  exceed- 
ing 40ft.  above  the  hall,  one  such  light,  and  at  or  near 
the  stem  of  the  ▼essel,  and  at  snch  a  height  that  it  shall 
not  be  less  than  15ft.  lower  than  the  forward  light, 
another  snob  light. 

Bncknill,  J.  held  that  there  was  a  bad  look-out 
on  hoard  the  PhiUtdelphian,  and  that  she  was 
being  navigated  at  an  excessive  rate  of  speed.  In 
dealmg  wiui  the  position  of  the  forward  light  of 
the  Eua  Sayer,  he  held  that  she  was  exhibiting  a 
light,  but  it  was  not  in  the  "  forward  '*  part,  and 
imi  art  11  of  the  regulations  had  not  been  com- 
plied with.  He  idso  held  that  in  the  circum- 
stances the  breach  of  the  repilation  could  not 
possibly  have  contributed  to  the  collision. 

Jo9eph  Walton,  Q.C.  {ButUr  AtpinaU,  Q.C.  and 
Qlvnn  with  bim)  for  the  appellants. — The  learned 
judge  has  held  that  there  was  an  infringement  of 
art  11  on  the  part  of  those  on  the  EUa  Sayer,  but 
was  wrong  in  saying  it  could  not  possibly  have 
caused  the  collision.  The  light  iuust  be  right 
forward,  not  merely  forward  of  the  middle  line  of 
the  vessel.  It  should  be  at  or  near  the  stem,  just 
as  the  after  light  is  to  be  at  or  near  the  stem.  It 
most  be  put  on  the  forestay.  It  is  admitted  the 
light  could  have  been  placed  20ft.  further  forward 
than  it  was.    He  referred  to 

The  Rita  and  The  Vera  Cruz  (nnreported). 

Laina,  Q.C.,  Dawson  MiUer,  and  Boche,  for  the 
respondents,  were  not  called  upon. 

Smith,  L.J.  —  We  must  consider  this  rule 
according  to  what  it  s>iys.  The  EUa  Sayer  had 
a  proper  anchor  light  in  the  forward  part  of  the 
vesset  ftnd  a  proper  anchor  light  in  the  after 
part  of  the  vessel,  and  the  quMtion  is  whether 
that  proper  light  in  the  forward  part  of  the 
vessel,  which  was  hun^  on  the  starboard  forestav, 
was  in  a  proper  position.    Bucknill,  J.  has  held 
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that  it  made  no  difference  in  this  case,  as  if  it  had 
been  forward  in  the  right  place  the  defendants 
would  not  have  seen  it,  as  they  were  not  looking  out. 
But  he  has  put  an  interpretation  upon  the  mean- 
ing of  the  word  **  forward  "  which  is  only  surmise. 
The  word  "forward"  is  in  contradistinction  to 
the  word  "  aft,"  with  the  addition  that  it  must  be 
where  it  can  best  be  seen.  The  rule  is  as  follows : 
fHis  Lordship  read  art.  11,  and  continued:] 
This  vessel  was  more  than  150ft.  in  length,  and 
ther<»fore  the  first  part  of  the  rule  does  not  apply. 
She  was  SlSft.  in  length,  and  the  forward  light 
was  therefore  a  quarter  of  her  length  from  the 
stem.  Now,  it  was  not  amidships.  It  was  not 
in  the  after  part  of  the  ship.  Where  was  it  P 
In  the  forward  part  of  the  ship.  It  is  clear  it 
must  have  been.  Then  what  does  the  rule  say  ? 
'  A  vessel  150ft.  in  length  when  at  anchor  shall 
carry" — Where?  Not  at  or  near  the  stem.  No 
place  is  mentioned  as  resards  the  stem — **  .  .  . 
in  the  forward  part  of  the  vessel."  It  is  not  for 
us  to  inquire  whether  that  is  a  place  where  ships 
ordinarily  carry  anchor  lights  —  whether  they 
ordinarily  carry  it  on  the  fore  stay  or  not.  That 
is  not  the  point.  The  question  is  what  is  the 
construction  of  the  rule,  "  Carry  it  in  the  forward 
patt  of  the  vessel  at  a  height  not  less  than  20ft. 
and  not  exceeding  4iOft.  above  the  hull."  That 
light  is  to  be  earned  in  the  forward  part  of  the 
vessel.  So  much  for  the  forward  light.  Now, 
where  does  the  rule  say  that  the  after  light  is 
to  be  carried  ?  It  does  not  say  that  it  is  to  be 
carried  "in  the  after  part  of  the  ship,"  as,  in 
the  case  of  the  forward  lisht."  But  the  rule 
says  that  the  after  light  shall  be  carried  "at 
or  near  the  stern,"  and  what  the  learned  counsel 
for  the  PhUadelphian  argued  was  that  you  ought 
to  read  the  first  part  of  the  second  paragraph  of 
the  rule  as  "  in  the  forward  part  of  the  vessel  at 
or  near  the  stem."  How  is  any  court  to  do  that ; 
what  justification  has  any  court  for  reading  such 
words  into  the  rule?  It  cannot  be  done.  The 
framers  of  this  rule  for  some  reasoa  have  let  the 
forward  light  be  "in  the  forward  part  of  the 
ship,"  and  the  after  light  is  to  be  "  at  or  near  the 
stem,"  and  it  is  not  competent  to  read  the  two 
clauses  as  though  they  were,  "  Forward  light  to 
be  at  or  near  the  stem,  and  the  after  light 
at  or  near  the  stem."  It  is  said  that  we  ought 
to  read  it  like  that  because  the  meaning  is 
that  if  the  ship  is  over  150ft  the  length  of 
the  ship  might  not  otherwise  be  seen  by  an 
approaching  vessel.  If  that  is  tbe  meaning  of 
it,  the  framers  have  not  drawn  the  rule  so  as 
to  carry  out  their  intention.  It  seems  to  me, 
therefore,  that  in  this  case  tlie  light,  being  in 
the  forward  part  of  the  starboard  rigging,  was, 
within  the  terms  of  this  rule,  in  the  forward  part 
of  the  vessel.  I  wish  just  to  refer  to  art.  2  of  the 
rules  about  steam  vessels  under  way.  There  it 
is  stated  that  "  a  steam  vessel  when  under  way 
shall  carry  on,  or  in  front  of  tbe  foremast,  or  if  a 
vessel  without  a  foremast,  then  in  the  fore  part  of 
the  vessel.  .  .  ."  Therefore  it  is  to  be  seen 
that  the  rules  are  in  the  same  category  with 
regard  to  where  the  light  is  to  be  in  the  fore 
pa^  of  the  vessel.  I  think,  myself,  without  going 
mto  the  second  point  which  Bucknill,  J.  decided 
against  the  PhUadelohian,  that  this  hits  the 
Ailadelphian,  and  that  the  appellants  do  not 
make  out  that  the  EUa  Sayer  was  guilty  of  a 
breach  of  the  arddes. 
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WiLLAMS,  L.J. — I  agree.  Mr.  Walton  in  his 
argument  admitted  tmA,  he  was  asking  as  to 
construe  the  words  in  reference  to  the  forward 
light  as  if  the  words  had  been  ''at  or  near  the 
stem  of  the  vessel."  It  seems  to  me  that  that 
would  be  doing  great  violence  to  the  words,  and 
it  is  plain  that  under  this  rule,  so  far  as  the 
stem  light  is  concerned,  these  words  *'  at  or  near 
the  stem,"  give  you  substautially  a  fixed  point ;  but 
that  the  words  as  to  the  forward  light  do  not  limit 
you  to  a  fixed  point,  but  give  you  discretion. 

RoMBB,  L.J.  concurred. 

Solicitors  for  the  appellants,  Thomas  Cooper 
and  Co.,  agents  for  HuZ,  Dickinson,  Dickinson, 
and  Hill,  Liverpool. 

Solicitors  for  the  respondents,  BottereU  and 
Boche. 


Wednesday,  May  16,  1900. 

(Before  Smith,  Williams,  and  Bombb,  L.JJ. 
and  Nautical  Absbssobs.) 

Thb  Abgo.  (a) 

APPBAL     FBOM     TRB     PBOBATB,     DIYOBCB,    AND 
ADMIBALTY  DIVISION. 

Collision — Lights — Breach  of  art.  5  of  the  Regula- 
tions for  Preventing  Collisions  at  Sea — Mer- 
chant Shipping  Act  1894,  s.  419,  suh-s.  (4). 

Where  a  steamier  coUided  with  a  sailing  ship  which 
after  sunset  was  showing  no  lights,  the  cowrt  held 
that,  although  there  was  some  look-out  on  the 
steamer,  nevertheless  the  absence  of  the  lights 
could  not  in  the  circumstances  have  possibly 
caused  or  contributed  to  the  collision ;  and  that 
therefore  the  sailing  shyf)  was  not  to  be  deemed  to 
be  in  fault  under  sect.  419,  sub-sect.  4,  of  the  Mer- 
chant Shipping  Act  1894. 

This  was  an  appeal  by  the  defendants  in  a  colli- 
sion action  brought  by  the  owners  of  the  ketch 
Batavia  against  the  owners  of  the  steamship 
Argo. 

The  plaintiffs'  case  was  that  shortly  before 
4.35  p.m.  on  the  15th  Nov.  1899  the  Batavia,  a 
ketch  of  67  tons,  whilst  on  a  voyage  from  Victoria 
Dock,  Hull,  to  Montrose  with  a  cargo  of  oil  cake, 
was  being  hauled  and  pushed  out  of  the  entrance 
to  the  Victoria  Dock  along  the  East  Pier,  in  order 
that  she  might  get  into  the  river.  The  weather 
was  fine  and  clear,  and  the  tide  about  high  water. 
Under  these  circumstances,  when  the  Batavia 
had  just  cleared  the  end  of  the  East  Pier,  the 
steamship  Argo  was  seen  from  a  quarter  to  half  a 
mile  distant  broad  on  the  port  bow.  The  Argo 
continued  to  approach,  and  took  no  steps  to  keep 
clear  of  the  Batavia,  and  shortly  afterwards  came 
into  collision  with  her. 

The  plaintiffs  charged  the  defendants  with  a 
bad  look-out,  with  neglecting  to  keep  out  of  the 
way  of  the  Batavia,  aud  with  navigating  across 
the  lock  entrance  in  disregard  of  warning  signals 
from  the  dockhead. 

The  defendants'  case  was  that  the  Argo,  with 
her  lights  duly  exhibited,  was  on  a  voyage  from 
Grimsby  to  Hull  with  a  seneral  cargo,  and  was  in 
Hull  Boads.  The  weauier  was  clear  but  dark, 
the  tide  first  onarfcer  ebb,  of  the  force  of  about 
half  a  knot.  The  Argo  was  proceeding  up  the 
river  to  the  northward  of  mid-channel,  making 

(«)  B«ported  br  Butlbb  Aspihall,  Esq.,  Q.O.,  and  Sdttoh 
TiMiui,  Esq.,  BarriiMr-At-Law. 


five  to  six  knots  an  hour  through  thn  water.  In 
these  circumstances  the  loom  of  the  BcUavia  was 
seen  about  300ft.  off,  and  bearing  about  half  a 

Eoint  on  the  starboard  bow  of  the  Argo.  The 
elm  was  at  once  parted,  the  engines  reversed  full 
speed  astern,  and  the  anchor  dropped,  but  the 
Batavia  continued  to  come  on  across  the  bows  of 
the  Argo  and  a  collision  occurred. 

The  defendants  charged  the  plaintiffs  with  not 
keeping  a  good  look-out,  with  not  exhibiting  any 
lights,  and  with  failing  to  comply  with  art.  5  of 
the  Regulations  for  Preventing  Collisions  at  Sea. 
It  was  proved  that  sunaet  was  at  4.10,  but  that 
vessels  without  lights  could  be  seen  at  a  consider- 
able distance. 

At  the  trial  before  the  President  (Sir  Francis 
Jeunej,  the  learned  judge  found  as  a  fact  that  the 
Bata/via  ought  to  have  been  exhibiting  proper 
side  lights,  and  that  she  had  been  guilty  of  a 
breach  of  art.  5.  He  then  continued:  *'Then 
comes  the  (question  which  is  all- important  in  the 
case  Can  it  be  said  that  the  absence  of  the  red 
light  could  by  any  possibility  have  contributed  to 
the  collision  r  The  authorities  to  which  I  have 
been  referred  do  not  throw  much  light  upon  this 
matter,  because  they  decide  that  under  the 
peculiar  circumstances  of  each  of  those  cases 
there  was  not  any  breach  of  the  rules  that  could 
have  contributed  t*!  the  collision.  In  the  case  of 
The  Englishman  (87  L  T.  Rep.  412 ;  3  Asp.  Mar. 
Law  Cas.  506;  3  P.  Div.  18)  it  was  shown  con- 
clusively that,  although  the  correct  lights  were 
not  exhibited,  iuaumucb  as  the  lights  that  were 
shown  were  not  seen,  it  was  clear  that  even  if 
proper  lights  had  beeu  shown  they  would  not  have 
Deen  seen  either.  Theiefore  the  fac^t  that  they 
were  not  shown  became  wholly  immaterial.  In 
thn  same  way  in  the  case  of  The  Breadalbane  (AS 
L.  T.  Rep.  204 ;  4  Asp.  Mar.  Law  Can.  505 ;  7 
P.  Div.  186)  it  appeared  that  a  vessel  which 
should  bave  shown  a  stem  light  failed  to  do  no, 
but  it  seems  also  clear  rhat  she  was  showing  a 
light  through  a  pane  of  glass  in  the  after  part  of 
the  deckhouse  —  one  of  the  binnacle  lights — 
which  would  practically  have  the  same  effect  an  a 
stem  light,  and  therefore  it  was  held  that  she 
was  guilty  of  a  breach  of  the  rule  inasmuch  as 
she  was  not  showiui^  such  a  light  as  the  rule 
required,  but  that  she  was  showmg  a  light,  and 
that  therefore  the  Breadalbane  was  not  to  be 
exempted  from  the  consequences  of  her  negli- 
gence. In  this  case  this  is  the  practical  question, 
whether  by  failing  to  show  the  r^d  light  the 
Batavia  was  not  only  sruilty  of  a  breach  of  the 
rules,    but   contributed,    or    can    be    supposed 

S>ssibly  to  have  contributed,  to  this  oolUsion  ? 
r,  in  other  words,  if  the  red  light  had  been 
exhibited,  would  the  Argo  have  been  in  any 
better  position  than  she  was  ?  This  is  a 
matter  which  appears  to  me  to  be  a  pracacaJ 
ques'ion,  because  it  turns  upon  the  consideration 
whether  the  Argo  coming  up  would  have  seen,  or 
would  probably,  or  possibly,  have  seen,  the  red 
light  under  the  circumstances  of  the  case  ? 
XJpon  this  point  I  have  consulted  carefully  with 
the  Trinity  Masters,  and  they  are  clearly  of 
opinion  that,  althoUk;h  the  red  light  was  not 
SQown  by  the  Batavia,  that  did  not  and  could  not 
be  supposed  to  have  contributed  in  any  degree  to 
the  collision.  In  other  words,  that  the  Argo,  so 
far  as  one  could  judge,  would  not  have  seen  the 
red  light  any  more  than  the    Batavia   herself. 
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Now  that  oonolnmon,  in  which  I  agree,  turns 
mainly  npon  this,  that  heyond  all  question  on  the 
Argo  at  that  time — ^I  do  not  like  to  put  it  quite  so 
hif^h  as  to  saj  there  was  no  look-out — but  it  is,  I 
think,  quite  correct  to  saj  there  was  a  very  bad 
look-out  indeed,  and  that  at  a  time  when  a  good 
look-out  was,  as  the  Elder  Brethren  advise  me, 
imperatiTe." 

The  learned  judge  then  dealt  with  the  facts  of 
the  case,  and  came  to  the  conclusion  that  the 
collision  was  due  to  the  bad  look-out  kept  on  the 
Argo^  and  that,  '*  inasmuch  a?  there  was  not  an 
eflicient  look-out  on  the  Argo,  even  if  the  proper 
lights  had  been  exhibited  on  the  BcUavia,  she 
would  have  failed  to  see  her  in  such  a  time  that 
the  collision  could  have  been  prevented.  Under 
these  circumstances  I  have  to  hold  tJbat  although 
the  Batavia  has  broken  the  rule,  she  cannot  be 
regarded  as  having  by  any  possibility  contributed 
to  the  collision,  and  therefore  the  Argo  must  be 
held  alone  to  blame." 

Sect.  419,  sub- sect.  4,  of  the  Merchant  Shipping 
Act  (67  &  58  Vict.  c.  60) : 

Where  in  a  case  of  oolUsion  it  is  proved  to  the  oonrt 
before  whom  the  case  is  tried  that  any  of  the  collision 
rvgnlations  have  been  infringed,  the  ship  by  whioh  tbe 
regulation  has  been  infringed  shall  be  deemed  to  be  in 
fault  onless  it  is  shoirn  to  the  satisf action  of  the  oonrt 
that  the  oironmstanoee  of  the  case  made  departure  from 
the  regulation  necessary. 

BuUer  AgpinaU,  Q.C.  (with  him  Batten),  for  the 
defendants,  in  support  of  the  appeal. — ^The  learned 
judge  OQ^ht  to  have  held  the  natatyia  in  fault  for 
not  showmg  any  lights.  He  was  not  entitled  to 
hold  that  the  breach  of  the  article  could  not  by 
any  possibility  have  contributed  to  a  collision  : 

The  Duke  of  Bucclewh,  62  L.  T.  Bep.  94  ;  6  Asp. 
Mar.  Law  Cas.  471 ;  (1891)  A.  C.  310. 

Tbe  judge  has  not  held  that  there  was  no  look- 
out. If  so,  it  is  impossible  to  say  that  a  look-out, 
however  bad,  might  not  have  seen  a  light  on  the 
Batavia,  To  say  that,  because  the  look-out  never 
saw  the  Batavia,  the  absence  of  lights  could  not 
have  possibly  caused  this  collision  is  to  give  no 
effect  to  the  Act  of  Parliament.  If  a  breach  of  a 
regulation  might  cause  a  collision,  the  court  is  not 
entitled  to  draw  the  conclusion  from  the  parti- 
cular facts  of  the  case  that  the  breach  could  not 
have  caused  theparticular  collision  because  it  did 
not  cause  it.  The  court  is  bound  by  the  Act  of 
Parliament  to  say  that  the  ship  is  to  be  deemed 
in  fault.  In  The  Duke  of  Buceteuch  (ubi  eun.)  the 
court  investigated  the  facts  to  ascertain  wnether 
the  obscuration  could  have  obscured  the  light  to 
a  look-out  on  the  other  ship ;  but  there  is  no  case 
where,  given  a  breach  of  the  rules  as  to  lights 
and  given  a  look-out,  however  bad,  the  court  has 
held  the  infringing  ship  free  from  blame.  To 
escape  the  presumption  of  fault,  a  ship  which 
infnnges  the  regulations  must  show  that  it  was 
physi^dly  impossible  that  the  infringement  could 
have  caused  the  collision. 

Rob$on,  Q.C.  and  Stephens,  for  the  plaintiffs, 
eonird. — It  is  a  question  of  fact  in  each  case 
whether  a  breach  of  the  collision  regulations  can 
possibly  have  caused  the  collision.  In  this  case 
the  learned  judge  has  held  as  a  fact  upon  the 
evidence  that  the  breach  of  the  article  could  not 
possibly  have  caused  the  collision.  All  the 
circumstances  of  each  case  must  be  considered. 

A»fimaU,  Q*C.  in  reply. 


Smith,  L.J. — This  is  an  appeal  from  the 
learned  President,  in  an  action  brought  b^  a 
ketch  called  the  Batavia,  the  steamship  Argo 
having  run  into  her  on  the  afternoon  of  the  15th 
Nov.  1899,  at  about  4.45  or  about  half  an  hour 
after  sunset.  Now,  the  evidence  seems  to  be  all 
one  way — ^namely,  i^iat  although  the  lights  were  up 
on  some  of  the  vesseb  in  the  Humber,  and  lights 
were  put  up  on  the  pier-head,  the  state  of  the  atmos- 

Shere  was  such  that  objects  could  be  seen  at  a  long 
istance  off,  and  what  took  place  on  one  side  of 
the  Humber  was  perfectly  visible  to  those  on  the 
other  side,  though  the  Humber  is  a  mile  and  a 
half  wide  there.  Now,  the  Arao  was  coming  up, 
hngffing  the  north  shore  of  the  Humber.  The 
ketch  had  been  in  the  Victoria  Dock,  and  was 
coming  out  of  the  dock  into  the  Humber,  and 
just  as  the  Argo  was  approaching  the  dock 
entrance  the  ket<^  was  bemg  warped  out.  We 
do  not  know  what  the  height  of  the  ketch  out  of 
the  water  was,  but  she  nad  two  masts,  which 
showed  over  the  dock  pier.  She  was  being 
warped  out  without  lights,  and  it  is  agreed  that 
inasmuch  as  it  was  after  sunset  she  ought  to  have 
had  Hghts.  Not  having  a  light  upon  her  port  bow, 
she  is  to  be  taken  to  be  in  fault  within  sect.  4d9, 
sub-sect.  4,  of  the  Merchant  Shipping  Act  1894. 
The  action  was  tried  before  the  learned  President 
and  Trinity  Masters,  and  they  came  to  the  con- 
clusion tiiat  the  Arao  was  alone  to  blame;  and 
that  the  Argo  is  to  blame  there  cannot  be  a  doubt, 
and  indeed  it  is  not  disputed  here  that  she  was 
to  blame.  The  Argo  appeals  against  that  finding, 
and  says  that  the  Batavia  Lb  also  to  blame  because 
she  says,  and  says  truly,  that  a  case  has  been 
made  out  that  the  Batavia  committed  a  breach  of 
the  section  I  have  referred  to.  That  does  not  end 
this  case,  because  it  has  been  said  in  the  House  of 
Lords,  in  t^e  case  of  The  Duke  of  Buceleuch,  that 
it  may  be  that  although  there  has  been  a  breach 
at  the  rule,  that  breach  oi  the  rule  does  not  neces- 
sarily condemn  the  ship  which  has  committed 
that  breach  of  the  rule ;  "  that  the  infringement 
must  be  one  having  some  possible  connection 
with  the  collision;  or  in  other  words,  that  the 
presumption  of  culpability  may  be  met  by  pioof 
that  the  infringement  could  not  by  any  possibility 
have  contribute  to  the  collision,'*  and  the  burden 
of  showing  this  lies  on  the  partv  guilty  of  the 
infringement;  proof  that  the  infringement  did 
not,  in  £act,  contribute  to  the  collision  being 
excluded.  Therefore,  that  onus  is  undoubtedly 
upon  the  ketch,  she  having  committed  a  breach 
of  the  rules,  to  prove  that  tms  infringement  could 
not  by  any  possibility  have  contributed  to  the 
collision ;  and  unless  she  proves  that,  she  fails  in 
getting  rid  of  her  responsibility,  and  the  President 
ought  to  have  condemned  both  ships.  I  will  just 
rei^  a  passage  from  the  judgment  in  the  House 
of  Lords,  in  which  the  case  of  The  Fannie  M. 
Carvill  is  cited.  The  House  of  Lords,  aJthouffh 
thenr  differed  as  to  the  facts  of  the  case  (The  Dwce 
of  Bucdeueh),  agreed  that  this  was  the  true  con- 
struction of  this  section  of  the  Merchant  Shipping 
Act  I  will  read  from  Lord  Hannen's  judgment. 
He  says :  "  Sir  James  Colville,  who  delivered  the 
judgment  of  the  court  in  the  case  of  The  Fannie 
if.  CarviU,  said :  '  Their  Lordships  therefore  con- 
ceive that  whatever  be  the  true  construction  of 
the  enactment  in  question,  that  which  would  take 
the  case  out  of  its  operation  by  mere  proof  that 
the  inibringement  of  the  i^egulations  did  not  in 
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point  of  fact  contribute  to  the  collision  is  inad- 
missible. Thej  conceive  that  the  Legislature 
intended  at  least  to  obviate  the  necessity  for  the 
determination  of  this  question  of  fact  upon  con- 
flicting  evidence.  He  then  proceeds  to  consider 
the  possible  constructions  which  maj  be  put  upon 
the  enactment,  and  he  rejects  the  one  that  an 
infringement  of  any  of  the  regulations  ffives  rise 
to  an  absolute  presumption  of  culpability,  and 
adopts  the  other,  *  that  the  infrinp^ement  must  be 
one  having  some  possible  connection  with  the 
collision ;  or,  in  other  words,  that  the  presump- 
tion of  culpability  may  be  met  by  proof  that  the 
infringement  could  not  by  any  possibility  have 
contributed  to  the  collision;'  and  he  concludes 
by  saying  that  this  construction  *  ffives  effect 
to  the  statute  by  excluding  proof  that  the  in- 
fringement which  mieht  have  contributed  to 
a  collision  did  not  in  fact  do  so,  and  hj  throw- 
ing on  the  party  ^Ity  of  the  infringement 
the  burthen  of  showing  that  it  could  not  possibly 
have  done  so.'^  There  can  be  no  douot  that 
that  is  the  law  applicable,  and  unless  the 
ketch  satisfied  the  learned  judge  below  that 
the  infringement  could  not  possibly  have  con- 
tributed to  the  accident,  she  must  be  held  in 
fault. 

Now,  that  being  the  law,  the  evidence  is  that 
this  was,  I  will  not  say  a  liffht  night,  but  it  was 
light  altogether.  The  President  says  it  was  dusk. 
1^  it  so,  but  it  was  such  that  anybody  looking  out 
and  using  his  eyes  could  see  snips  at  a  consider- 
able distajioe,  and  see  a  mile  and  a  half  across  the 
Humber.  I  call  that  nearly  daylight.  It  is  true 
that  liffhts  had  been  put  up,  but  I  understand  that 
lights  have  to  be  put  up  at  sunset,  which  was  half 
an  hour  before,  and  on  some  nights  at  sunset  you 
can  see  all  round.  The  evidence  is  overwhelming 
on  this  point,  that  it  was  li^ht.  Very  well !  The 
ketch  was  coming  out  of  this  dock  entrance ;  and 
it  is  quite  clear  that  no  one  on  board  the  ^^^o 
saw  her  coming  out.  That  is  absolutely  clear.  The 
question  at  once  arises,  why  didn't  they  P  There 
was  nothing  in  the  light  to  prevent  them.  The 
question  is,  why  could  they  not  have  seen  the 
ketch  if  they  had  been  looking  at  the  pierhead 
where  the^  ought  to  have  been  looking  P  They 
were  shaving  this  pierhead  dose,  and  they  were 
steaming  ahead,  and  I  think  the  evidence  is  clear 
that  they  were  not  looking  at  the  place  at  which 
they  ought  to  have  been  looking; — namely,  the 
dock  gates,  where  the  ketch  was  coming  out. 
What  happened  was  this :  The  ketch  comes  out- 
she  is  being  warped  out — and  the  length  of  time 
between  when  she  oueht  to  have  been  seen  if  any- 
body had  been  looking  out  and  the  time  of  the 
colbsion  was  forty-five  seconds,  and  we  are 
advised  by  our  assessors  that  considering  the 
propinquity  in  which  the  steamer  was  to  the 
ketch  when  the  ketch  was  coming  out  of  the  dock 
gates,  the  accident  was  nearly  inevitable.  On 
that  ground  it  seems  to  me  that  the  plaintiffs 
have  shown  that  the  non-exhibition  of  the  red  light 
by  no  possibility  could  have  contributed  to  the 
accident ;  because,  if  there  had  been  a  red  light, 
or  no  red  light,  considering  the  propinquity  of  the 
steamer  to  the  ketch,  we  are  advised,  and  we 
agree,  that  the  collision  was  inevitable ;  and  the 
steamer,  going  at  the  pace  she  was,  did  all  she 
could  to  pu]l  up,  but  yet  ran  into  the  ketch.  The 
ketch  has  succeeded  in  meeting;  the  onus  which  is 
upon  her  of  showing  that  red  hght  or  no  red  light. 


owing[  to  the  action  of  the  steamer  the  oolliaion 
was  inevitable.  The  learned  President,  in  hia 
jnd^ent,  says:  *'In  those  circumstttnoee  I  am 
advised  by  the  Elder  Brethren  that  they  have 
come  clearly  to  the  coodnsion  that  the  ooUisioii 
was  due  to  the  faulty  look-out  on  the  Argo ;  that 
if  she  had  had  a  proper  look-out  there  was  no 
reason  under  the  circumstances  why  she  should 
not  have  seen  the  BcUavia  in  sufficient  time ;  but 
that  inasmuch  as  she  practically  had  no  look-out 
at  all,  even  if  the  red  light  had  been  exhibited  on 
board  the  Baiavia,  the  Argo  would  have  failed  to 
see  it  in  time  to  avoid  the  collision."  Oar 
assessors  advise  us  in  the  same  way.  The 
President  continues :  '*  Under  these  circom- 
fitauces,  I  hold  that  although  the  BcUavia  has 
broken  the  rule,  that  breach  has  not  and  could 
not  by  any  possibility  have  contributed  to  the 
collision,  and  Uierefore  the  Argo  must  be  held  alone 
to  blame."  In  my  judgment  there  is  plenty  of 
evidence  to  support  that  finding.  But  it  is  said 
that  the  learned  judse  has  used  some  expressions 
which  did  not  go  &r  enough  to  exculpate  the 
owners  of  the  ketch.  The  President  said :  '*  This 
is  a  matter  which  appears  to  me  to  be  a  practical 
question,  because  it  turns  on  the  consideration 
whether  the  Argo,  coming  up,  would  have  seen  or 
could  possibly  or  probably  have  seen,  tiie  red 
light  under  the  circumstances  of  the  case.  The 
question  is  whether  by  failing  to  show  a  red  light 
tne  Baiavia  was  not  only  guilty  of  a  breach  of  the 
rules,  but  that  that  breach  of  tne  rules  contributed 
to  the  collision;  or,  in  other  word^,  if  the  red 
light  had  been  exhibited,  would  the  Argo  have 
b^n  in  a  better  position  than  that  in  which  she 
was  P  On  this  point  I  have  carefully  consulted 
the  Trinity  Masters,  and  they  are  clearly  of 
opinion  that  although  the  red  lieht  was  not 
snown  by  the  Batavia,  that  fact  could  not  reason- 
ably or  probably  be  supposed  to  have  contributed 
in  any  degree  to  the  collision;  in  other  words, 
that  the  Argo^  as  far  as  may  be  judged,  would 
not  have  seen  the  red  light  any  more  than  she  saw 
the  Batavia  herself."  Then  he  goes  on  to  say : 
"  I  don't  like  to  put  it  so  high  as  to  say  there  was 
no  look-out,  but  a  very  bad  look-out  indeed,  at  a 
time  when  a  good  look-out  was  imperative."  In 
my  judgment,  he  has  found  this,  that  although 
there  were  persons  who  called  themselves  we 
look-out,  as  a  matter  of  fact  the  evidence  satisfied 
him  they  were  not  looking  at  the  place  where  they 
ought  to  have  been  looking — ^namely,  where  the 
ke&h  was  coming  out  of  the  dock.  If  one  of 
them  had  been  looking,  it  is  pei^ectly  obvious 
that  he  would  have  seen  the  mast  of  the 
ketch  over  the  pier,  and  the  collision  would  haye 
been  avoided.  For  these  reasons  I  think  the 
judgment  should  be  upheld  and  the  appeal  dis- 
missed. 

Williams,  L.J. — ^I  agree  so  far  as  the  rule  of  law 
is  concerned ;  the  case  of  Ea$tem  SUarMhip  Com- 
pany  Limited  v.  Owners  of  the  Vandalia  (65  L.  T. 
Bep.  422 ;  7  Asjp.  Mar.  Law  Oas.  68 ;  (1891)  A.  C.  310), 
in  the  House  of  Lords,  puts  it  beyond  any  possibility 
of  question.  It  is  this,  that  the  presumption  of  cul- 
pabili^  arising  from  the  terms  of  the  Merchant 
Shipping  Act,  s.  419,  may  be  met  by  proof  that  the 
infringement  could  not  by  any  possibility  have 
contributed  to  the  collision,  but  the  burden  of 
showing  this  lies  on  the  party  guilty  of  the  in- 
fringement ;  proof  that  the  infringement  did  not^ 
in  fact,  contribute  to  the  collision  being  excluded. 
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That  is  perfeotlpr  dear  and  definite,  bnt  I  can  see 
myself  that  this  rale  is  very  diffioalt  of  applica- 
tion, becanse  it  is  qa'tte  plain  that  when  one  deals 
with  the  qnestion  of  whether  it  has  been  shown 
that  the  inirin^ment  could  not  by  any  possibility 
have  oontribated  to  the  collision,  that  that  must 
mean,  and  does  mean,  having  regard  to  the  facts 
of  the  case.  There  is  the  example  that  Lord 
Esher  gave  in  this  very  case  when  it  was  in  the 
Court  of  Appeal,  of  a  collision  on  a  bright,  clear, 
fogless  day,  and  the  breach  of  the  regmations  in 
respect  of  the  foi^-hom.  It  is  obvious  that  in  that 
case  Lord  Esher  assumed  that  the  ^'udge  having 
to  try  the  case  had  satisfied  his  mmd  as  to  the 
surrounding  circumstances — that  is  to  say,  that 
the  day  was  a  bright,  cloudless  day — before  he 
arrivecC  or  could  have  arrived,  at  the  conclusion 
that  there  could  be  no  possible  connection  between 
the  infringement  and  the  collision.  So  in  each 
case  you  must  arrive  at  the  facts,  and  it  is  very 
plain  that  a  great  deal  of  evidence  going  to  show 
what  the  surrounding  facts  are  will  also  be  mate- 
rial evidence  to  show  that  the  infringement  did 
not  in  fact  contribute  to  the  collision.  The  consA- 
quence  is  that  it  is  not  an  easy  matter  in  these 
cases  to  say  whether  the  proper  conclusion  is 
that  the  facts  were  such  that  the  infringement 
oould  not  by  any  possibility  have  contributed  to 
the  collision,  or  whether  the  evidt*noe  only  shows 
that  the  infringement  did  not  in  fact  contribute 
to  the  oollision.  I  want  to  say  this — before  deal- 
ing with  the  present  case  further — that  it  is  quite 
pmn  that  whichever  Question  you  are  dealing 
with,  you  cannot  get  ria  of  the  necessity  of  con- 
siderinff  which  way  the  balance  of  evidence  turns 
the  sciQe,  in  case  there  is  a  conflict  of  evidence; 
and  Lord  Esher,  in  his  judgment  in  The  Duke  of 
Bttedeueh,  when  that  case  was  in  the  Court  of 
Appeal,  points  out  in  the  clearest  way  that  that 
is  so.  He  says  if  there  is  a  dispute  as  to  the 
way  in  which  one  ship  is  approaching  another, 
and  the  evidence  of  the  way  in  which  she  is  ap- 
proaching on  the  one  side  will  make  it  clear  that 
It  could  not  have  any  effect  on  the  collision,  and 
tiie  evidence  on  the  other  side  will  show  that  it 
could,  then  the  court  must  try  the  question  of 
how  the  ship  was  approaching.  Under  those 
circumstances,  having  regard  to  that  observa- 
tion, it  seems  to  me  perfmstly  dear  that  in  order 
that  the  onus  on  the  party  infringing  the  rule 
may  be  satisfied  it  is  not  necessary  that  the 
evidence  should  be  all  one  way.  It  was  more  or 
less  hinted — I  do  not  think  it  was  actually  said  in 
terms — by  Mr.  Aspinall  in  his  argument  that  the 
ooIt  case  in  which  you  could  say  it  was  impos- 
sible there  could  be  no  connection  between  the 
infringement  and  the  collision  was  a  case  where 
it  was  physically  impossible  that  there  should 
have  beeu  such  a  connection,  but  really  he  himself 
d^tarted  from  that  contention  in  his  argument 
In  The  Ihtke  of  Buecletieh  case  the  suggested 
impossibility  no  doubt  was  based  upon  the  pnysical 
fact  that  a  sail  was  intervening,  which  would  have 
rendered  it  impossible,  having  r^ard  to  the  direc- 
tion in  which  the  ship  was  going,  u>r  the  approach- 
ing ship  to  have  seen  the  light  u  it  had  been  there. 
But  it  cannot  be  doubted  that  it  would  equally 
oome  within  this  rule  as  to  impossibility  if  in  point 
of  fact  there  had  been  no  look-out  at  all.  It  is  im- 
possible in  such  case  that  the. infringement  of  the 
rule  should  be  taken  to  be  the  cause  of  the  colli- 
sion.   But  it  is  impossible  to  stop  at  that  point, 


and  to  say  that  if  the  look-out  people,  although 
there,  had  been  proved  to  be  in  a  condition  in- 
capable of  observation — from  illness  or  drunken- 
ness, or  anjrthing  else — ^they  would  not  also  oome 
within  the  rule.  If  you  cannot  stop  there,  why 
is  one  to  stop  in  a  case  where  the  facts  show  that 
although  the  men  were  there  with  eyes  which 
should  have  looked  out,  their  eyes  were  in  point 
of  fact  all  turned  in  another  direction  ?  It  seems 
to  me  that  if  you  show  that  although  there  was 
an  opportunity  for  these  people  to  look  out  if 
they  had  chosen,  in  fact  there  was  no  look-out 
kept,  that  that  is  sufficient.  The  learned  judge 
seems  to  me  to  have  come  to  that  condusion,  and 
there  seems  to  me  to  be  a  great  deal  of  evidence 
to  justify  the  conclusion  at  which  he  arrived ;  but 
I  do  not  conceal  from  myself  that  when  one  is 
rdying  upon  the  fact  that  those  placed  to  look- 
out <ud  not  in  fact  look-out,  one  is  gettLug 
perilously  near  that  which  the  House  of  Lords 
said  must  be  exduded  from  the  category  of 
things  which  can  rebut  the  utatutory  presump- 
tion ;  that  is  to  say,  proof  that  the  iof rmgement 
did  no~  in  fact  contribute  to  the  collision.  But 
that  is  the  cooclusion  which  the  learned  judge 
has  come  to,  and  it  does  not  seem  to  me  that  we 
ought  to  depart  from  the  conclusion  of  the  learned 
judge  unless  there  is  much  more  cjgent  reason 
than  there  is  here  to  induce  us  to  do  so.  He  put 
to  himself  the  law  properly,  and  he  has  arrived 
at  the  conclusion  that  in  fact  the  infringement 
could  not  by  any  possibility  have  contributed  to 
the  collision,  and  I  do  not  think  we  ought  to 
differ  from  his  conclusion  But  in  this  particular 
case  really  onu  is  not  driven  to  rdy  upon  that 
finding  of  the  learned  judge  only,  and  for  this 
reason,  that  we  have  been  advised  by  the  assessors 
sitting  with  us  that  having  regard  to  the  very 
short  space  of  time  between  the  time  when  the 
ketch  was  first  projected  into  the  river  and 
the  moment  of  the  actual  collision,  which  was 
forty-five  seconds  only,  it  is  impossible  that 
the  presence  of  any  light  could  have  made 
any  difference  whatsoever  as  to  the  happening 
of  the  accident.  Upon  this  question  of  seaman- 
ship it  is  right  we  should  be  guided  by  their 
opinion. 

BOMBB,  L.J. — I  also  think  that  this  judgment 
should  not  be  disturbed.  As  I  understand  the 
judgment,  the  learned  President  has  come  to  the 
conclusion  of  fact  that  the  breaking  of  the  rule 
as  to  the  lights  by  the  Batavia  did  not  and  could 
not  by  any  possibility  have  contributed  to  the 
collision,  and  that  the  look-out  on  the  ilr^o—the 
so-called  look-out — was  such  that  even  if  the 
proper  lights  had  been  exhibited  on  the  Batavia 
she  would  haye  failed  to  see  her  in  such  time  that 
the  collision  could  have  been  prevented.  I  have 
carefully  attended  to  the  eviaence,  and  in  the 
result  I  am  not  disposed  to  differ  from  the  con- 
clusion of  fact  at  which  the  President  has  arrived. 
He  had  the  inestimable  advantage  of  seeing  the 
witnesses.  I  say  inestimable,  because  in  such  a 
case  as  this  much  must  depend  upon  what  weight 
is  to  be  attached  to  the  evidence  given  by  indi- 
vidual witnesses. 

Smith,  L.J. — I  ought  to  say  that  I  mentioned 
forty-five  seconds  as  indicati^  the  shortness  of 
idme.  I  do  not  pledge  mysdi  to  that  time — it 
was  very  short 
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Solicitors  for  the  plaintiffs,  Holtnan,  Birdwood, 
and  Co. 

Solicitors  for  the  defendants,  Pritchard  and 
Sons,  agents  for  Hearfisld  and  Lambert,  Hnll. 


May  16  and  17, 1900. 

(Before  Smith,  Williams,  and  Bomer,  L.JJ. 
and  Nautical  Assessors.) 

The  Sansparbil.  (a) 

APPEAL     from     thb     PROBATE,     DIVORCE,   AND 
ADMIRALTY    DIVISION. 

CoUition — Tug  and  tow  and  a  ship  of  war — Duty 
of  singh  vessels  to  avoid  crossing  course  of  large 
fleet — Exemption  of  Her  Mwesty's  ships  from 
BegulaHons  for  Preventing  Collisions  at  Sea — 
Order  in  Council  of  June  1899  applying 
collision  regulations  to  Her  Majesty's  skips — 
Regulations  for  Preventing  Collisions  at  Sea, 
arts,  19,  21,  27, 29— Merchant  Shipping  Act  1894 
(57  A  58  Vict  c.  60),  ss.  419.  741. 

The  staiutory  sanction  imposed  by  sect.  419  of  the 
Merchant  Shipping  Act  1894 /or  a  breach  of  the 
collision  regulations  has  no  application  to  a 
merchant  trader  which  is  crossing  the  course  of 
one  of  Her  Majesty's  ships  from  starboard  to 
port,  because  the  obligations  imposed  by  arts.  21 
amd  27  are  only  applicable  to  ships  both  of  which 
are  bound  to  obey  the  regulations. 

Under  ordinary  circumstances  a  tug  and  tow  are 
not  justified  in  crossing  ahead  of  a  fleet  of  war- 
ships which  has  the  tug  and  tow  on  the  starboard 
hand,  and  the  tug  and  tow  ought  not  to  keep 
their  course  and  speed  under  art.  21  of  the 
collision  regulations. 

A  vessel  whicn  neglects,  in  disregard  of  arts.  27  and 
29  of  the  collision  regulations,  to  depart  from 
any  of  the  collision  regulations  is  not  to  be 
deemed  in  fault  under  sect.  419  of  the  Merchant 
Shipping  Act  1894. 

This  was  an  appeal  by  the  defendant,  the  navigat- 
ing officer  of  H.M  S.  Sanspareil,  from  a  judgment 
of  Gorell  Barnes,  J.  pronouncing  him  alone  in 
fault  for  a  collision  between  the  Sanspareil  and 
the  plaintiffs*  sailing  ship  East  Lothian  (82  L.  T. 
Rep.  356 ;  9  Asp.  Mar.  Law  Gas.  59). 

About  10.30  p.m.  on  the  7th  Aug.  1899  the 
East  Lothian,  while  on  a  voyage  from  Nantes  to 
Cardiff  in  tow  of  the  tag  Sir  W.  T.  Lewis,  was  in 
the  English  Channel  on  a  course  N.  9  degrees  E., 
the  W<3f  Bock  bearing  about  N.  by  W.,  distant 
about  thirteen  miles. 

The  Sanspareil  was  one  of  a  large  squadron  of 
ships  of  war  returning  from  the  manoeuvres.  The 
tug  and  tow  were  heading  so  as  to  cross  the  course 
of  th«^  sauadron  from  starboard  to  port. 

The  uiips  were  proceeding  in  four  columns,  in 
line  ahead,  and  the  Sanspareil  was  the  leading 
ship  of  the  second  column. 

The  tug  and  tow  kept  their  course  ahead  of  the 
first  column  of  ships  and  safely  passed  them,  and 
as  they  approached  the  second  column  the  helm 
of  the  Sanspareil  was  ported  in  order  to  pass 
astern  of  them,  but  shortly  afterwards  starboerded, 
with  the  result  that  the  ram  struck  the  port  side 
of  the  Eaet  Lothian,  causing  such  damage  that 
she  sank  in  a  few  minutes. 

(«)  Reported  by  Bhtlbk  Abpivill,  Esq.,  Q.O.,  and  Sutton 
Tnaug,  laq.,  B«rriit6r-»t-LAW. 


At  the  trial  of  the  action  Gorell  Barnes,  J.  gave 
judgment  for  the  plaindffs. 

The  defendant  appealed. 

The  Attorney-General  (Sir  R  B.  Finlay.  Q.C.) 
and  Acland  for  the  appellant. — It  was  bad  seaman- 
ship of  t^he  tug  and  tow  to  attempt  to  pftss  ahead 
of  the  fleet.  They  ought  to  have  waited  until  it 
had  passed.  There  were  here  special  circum- 
stances within  the  meaning  of  art.  27,  and  it  was 
consequently  the  du(^  of  the  rug  and  tow  to 
depart  from  art.  21.  In  other  wor<&,  arts.  27  and 
29  of  the  regulations  were  applicable.  The  plain- 
tiffs have  infringe<i  those  articles,  and  therefore 
their  ship  ought  to  be  deemed  to  be  in  fault 
within  the  m«*aning  of  sect.  419  of  the  Merchant 
Shipping  Act  1894. 

Joseph  Walton,^  Q.C.  and  SoruUon  for  the 
respondents. — There  was  no  duty  on  the  tug  and 
tow  to  keep  out  of  the  way  of  the  fleet.  The  duty, 
if  it  exists  at  all,  is  outside  the  Rep^ulations  for 
Preventing  Collisions  at  Sea.  It  is  impossible  to 
say  when  such  duty  arises.  Are  merchant  ships 
bound  to  get  out  of  the  way  of  one  or  two  ships 
of  war  when  in  company  ?  The  regulations  are 
expressly  silent  as  to  *his.  But,  even  if  the  plain- 
tiffs were  wrong  in  keeping  on  across  the  fleet,  it 
is  submitted  they  cannot  be  held  to  blame.  Such 
negligence  would  not  be  a  breach  of  a  statutorj 
rule,  and  therefore  the  case  of  The  Monte  Boea 
(68  L.  T.  Rep.  299 ;  7  Asp.  Mar.  Law  Cas.  326 ; 
(1893)  P.  23)  IS  in  point,  for  the  defendant  by  the 
exercise  of  ordinary  care  and  skill  could  have 
avoided  the  consequences  of  the  plaintiff's  negli- 
gence: 

The  Margaret,  52   L.  T.  Bep.  361 ;   5  Asp.  Mar. 
Law  Cas.  204  ;  9  App.  Cas.  873. 

Art.  27  does  not  apply  because  there  were  no 
**  ^peoial  circumstances "  in  this  case.  It  is 
admitted  the  collision  was  due  to  a  wrong 
mancBUvre  on  the  part  of  the  defendant.  Had 
not  the  helm  of  the  Sanspareil  been  starboarded 
at  a  wrong  time  she  would  have  cleared  the  East 
Lothian. 

The  Attorney 'General  replied. 

Smith,  L.J. — This  is  an  appeal  from  my 
brother  Barnes,  and  it  is  an  acti9n  brought  by 
the  merchant  ship  East  Lothian  against  the  navi- 
gating lieutenant  of  H.M.S.  SanspareiL  No 
techmcalities  have  been  raised,  but  the  action 
has  been  fought  upon  the  basis  that  it  is  an 
action  between  subjects  of  the  Queen.  The  mer- 
chant ship  contended  that  she  was  run  into  and 
rammed  by  the  Sanspareil  by  reason  oi  the 
neglect  of  those  in  charge  of  the  Sa/nspareil  on 
the  day  on  which  the  occurrence  took  place.  It 
took  place  at  about  11  p.m.  on  the  7th  Aug.  last, 
S.W.  of  Lizard  Point,  and  the  East  Lothian  sank, 
and  some  loss  of  life  occurred.  Whereupon  the 
East  Lothian  brings  an  action  against  the  San$» 
pareU.  The  facts  are  not  in  dispute,  and  are 
very  clear.  On  the  night  in  question  the  fleet, 
a  sauadron  of  H.M.  snips  of  war,  was  steaming 
up  Chann*-1.  They  were  in  four  lines  or  columns. 
Tne  southernmost  line  or  column  consisted  of 
about  eight  cruisere,  headed  by  a  cruiser  called 
the  Europa.  On  the  port  side  of  that  line— that 
is,  to  the  north  of  that  line — came  a  line  of  batt^ 
ships.  There  were  seven  battleships  in  that  line, 
healed  by  the  Sanspareil,  which  is  the  battleship 
which  ran  down  and  sank  the  East  Lothian.  To 
the  north  of  that  line  of  bai^eships  there  was 
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anoUier  line  of  battleships,  headed  by  a  battle- 
ship called  the  Alexandria,  and  there  were  seven 
vessels  in  Umt  line.  To  the  north  of  that  line 
there  was  another  line  of  omisers,  consisting  of 
eight  vessels.  The  squadron,  coming  up  the 
English  Channel,  was  two  and  a  quarter  miles  in 
breadth,  and  the  leneth  of  the  different  columns 
was  from  a  mile  and  three-quarters  to  two  miles. 
The  East  Lothian  was  going  from  Nantes  to 
Cardiff,  and  was  proceeding  in  a  northerly  direc- 
tion ;  in  other  words,  it  was  crossing  the  water 
which  this  squadron  was  in,  and  came  up  with  the 
squadron  when  the  East  Lothian  and  her  tug  were 
going  to  the  north.  It  is  an  admitted  fact  in  this 
case  that  the  tug  and  tow  had  all  their  lights 
burning  properly,  and  that  the  tug  had  two  white 
lights,  one  above  the  other,  at  the  regulation  dis- 
tance, which  showed  any  seaman  that  the  tug  was 
a  vessel  which  had  another  vessel  in  tow.  The 
squadron,  which  was  on  the  port  side  of  the  East 
Lothian — that  is,  to  the  westward — was  seen  at  a 
distance  of  about  six  miles  on  the  night  in  ques- 
tion, and  the  vessels  in  it  had  all  their  lights  up. 
The  E<tst  Lothian  proceeded  on  h«^r  course,  towed 
by  the  tug,  and  so  the  matter  went  on.  The  fleet 
was  steaming  at  a  speed  of  ten  knots  an  hour,  and 
the  .^M^  Lothian  and  her  tug  were  voing  at  about 
six  knots  an  hour.  That  they  were  ci*ossing  ships 
— ^that  the  East  Lothian  was  crossing  the  squadron 
—cannot  be  denied.  What  happened  was  this: 
The  East  Lothian  crossed  the  leifulinir  ship  of  the 
^outhemmost  line  of  cruisers,  the  Ewropa^  and 
nothing  occurred.  When  she  got  to  the  line  of 
battleehips,  at  the  head  of  which  was  the  Sans- 
p{»reil — and  I  should  say  that  the  line  of  battle- 
ships was  no  less  than  three-quarters  of  a  mile  off 
the  southernmost  line  of  cruisers,  and  each  of 
these  four  lines  were  three-quarters  of  a  mile 
apart,  and  they  were  following  each  other  at  a 
distance  of  somewhere  about  400  yards — when  the 
Satt  Lothian  in  the  position  I  have  indicated, 
wilJi  lights  burning,  and  with  two  lights  on  the 
tug,  got  to  the  first  line  of  battleships,  the  navi- 
gating lieutenant  of  the  Sanspareil  somehow  or 
other — I  do  not  know  how,  it  is  admitted  he  was 
negligent  shout  this — sported  his  helm  to  go  astern 
of  the  tug,  but  understanding  and  mistaking,  and 
wrongfully  mistaking,  that  the  tugboat  had 
noUiing  behind  it,  when  in  reality  it  had  the  East 
Lothian,  then  starboarded  his  helm  to  get  back 
into  line.  He  starboarded  his  helm,  and  did  not 
•ee  the  bright  light  of  the  East  Lothian,  and  there 
is  no  complaint  about  that  light.  He  starboarded 
Ins  helm  to  get  back  into  fine  an,d  rammed  the 
Bfut  Loihian,  and  thereupon  the  owners  of  the 
East  Lothian  bring  an  action  against  the  Sans- 
pareil to  recover  &mages.  My  brother  Barnes 
has  held  tJiat  the  Sanspareil  was  solely  to  blame, 
and  he  was  advised  by  his  nautical  assessors.  We 
are  advised  by  ours,  and  I  will  state  what  they 
advise  us  in  a  moment. 

The  proposition  which  is  adumbrated  b^  the 
learned  Attomey-Gtoeral,  though  I  admit  he 
did  not  state  it  in  so  many  words,  and  when 
I  put  my  proposition  he  said  he  did  not 
contend  for  it,  is  really  this:  That  a  squadron 
of  Her  Majesty's  ships  might  proceed  in  four 
lines  in  the  manner  which  I  nave  described 
this  squadron  as  doing,  and  that  it  is  the  duty 
of  every  one  of  Her  Majesty's  subjects,  and 
anybody  else,  to  get  oat  of  the  way.  That 
is  what  the  Chx>wn  wish  to  have  held,  and  I  can 


find  neither  rule  nor  regulation,  nor  Act  of 
Parliament,  nor  rule  of  Jaw,  nor  anything  which 
will  supi>ort  that,  and  it  seems  to  me  that  when 
Her  Majesty's  ships  are  navigHting  the  waters 
they  must  observe  the  good  principles  of  navi- 
gation, just  the  same  as  any  other  of  Her 
Majesty's  subjects,  and  that  those  rules  are 
binding  upon  Her  Majesty's  ships  just  as  they 
are  on  Her  Mh  jesty's  other  subjects.  That  brings 
me  to  the  rules.  l!t  is  very  clear  to  my  mind  how 
the^e  rules  stand.  Sect.  418  of  the  Act  of  1894 
enact 8  that:  *' Prevention  of  Collisions:  Her 
Majesty  may,  on  the  joint  recommendation  of 
the  Admiralty  and  the  Board  of  Trade,  by  Order 
in  Council,  make  Regulations  for  the  Prevention 
of  Collisions  at  Sea  " — those  are  the  regulations 
which  bind  merchant  ships — **  and  may  thereby 
regulate  the  lights  to  be  carried  and  exhibited, 
the  fog-signals  to  be  carried  and  used,  and  the 
steering  and  sailing  rules  to  be  observed  by  ships, 
and  those  regulations  shall  have  effect  as  if  enacted 
in  this  Act.  The  collision  regulations,  together 
with  the  provisions  of  this  part  of  this  Act  relating 
thereto,  or  othcwise  relating  to  collisions,  shall 
be  observed  by  all  foreign  ships  within  British 
jurisdiction,  and  in  any  case  arising  in  a  British 
court  concerning  matters  arising  within  British 
jurisdiction  foreign  ships  shall,  so  far  as  respects 
the  collision  regulations  and  the  sai«i  provisions 
of  this  Act,  be  treated  as  if  they  were  Britdsh 
ships."  1  won't  come  to  sect.  419  for  a  moment, 
but  in  appears  that  in  the  court  below  it  was 
discovered  that  there  was  a  section  in  this  Act  of 
1894  which  indicated  that  this  Act  shall  not, 
except  where  specially  provided,  apply  to  ships 
belonging  to  Her  Majesty,  and  therefore  the 
rules  and  regulations  made  under  the  Act  of 
1894,  and,  it  seems  to  me.  the  statutory  provisions 
relating  to  those  rules,  have  no  application  what- 
ever to  Her  Majesty's  ships.  What  happened 
was  this,  that  two  vears  after  the  rules  and  regu- 
lations, which  1  will  call  the  statutory  rules  and 
regulatiouH,  Her  Majesty  enacted  rules  largely 
identical  with  the  rules  called  statutory  rules,  but 
they  were  not  statutory  rules,  and  they  had  no 
vitality  given  to  them  by  statute.  I  come  first  of 
mU  to  the  statutory  rules,  so  far  as  they  are  appli- 
cable and  relate  to  the  ship  in  question.  Rule  21 
is :  "  Where  by  any  of  these  rules  one  of  two 
vessels  is  to  keep  out  of  the  way,  the  other  shall 
ki-ep  her  course  and  speed."  By  another  rule  (19) 
it  is  enacted  that  where  ther^^  are  crossing  ships, 
and  one  ship  has  on  its  starboard  side  a  crossing 
ship,  it  is  the  duty  of  the  ship  which  has  the 
other  crossing  ship  on  its  starboard  side  to  keep 
out  of  the  way  of  the  ship  which  is  crossing  it, 
and  art.  21  enacts  that  where  by  any  one  of 
these  rules  one  of  two  vessels  is  to  keep  out  of  the 
way — in  this  case  it  is  the  Sansparvil^^the  other 
is  to  keep  her  course  and  speed.  As  has  been 
pointed  out  in  the  court  below,  and  said  by 
my  brother  Barnes,  that  only  applies  to  where 
the  rules  apply  to  both  crossing  ships.  Where, 
by  any  of  these  rules  the  Sanspareil  is  to  keep 
out  of  the  way,  the  East  Lothian  is  to  keep  her 
coarse  and  speed.  It  seems  to  me  tnat  the  rule 
does  not  apply  at  all  to  a  Queen's  ship.  Art.  21 
also  enacts  that  "  when  in  consequence  of  thick 
weather  or  other  causes  such  vessel  finds  herself 
so  dose  that  collision  cannot  be  avoided  by  the 
action  of  the  giving  way  vessel  alone,  she  shall 
take  such  action  as  will  best  avert  collision.      By 
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art.  27  it  is  enacted  tbat  "  in  obeying  and  oon- 
stming  these  roles  dne  regard  should  be  had  to 
all  dangers  of  navigation  and  oollision,  and  to 
anj  special  oircumstanoeR  which  may  render  a 
departure  from  the  above  rules  necessary,  in  order 
to  avoid  immediate  danger."  Art.  29  is:  "Nothing 
in  these  rules  shall  exonerate  any  vessel,  or  the 
owner  or  master  or  crew  thereof,  &om  the  conse- 
quences of  any  neglect  to  carry  lights  or  signals, 
or  of  any  neglect  to  keep  a  proper  look-out, 
or  of  the  neglect  of  any  precantiou  which  may 
be  required  by  the  ordinary  practice  of  sea- 
men, or  by  the  special  circumstances  of  the  case." 
Now,  it  is  stiid  that,  although  prvmd  facie  a  cross- 
ing vessel  should  keep  its  course  and  speed,  the 
circumstances  were  such  that  the  East  Lothian 
should  not  have  done  what  she  did — namely,  keep 
her  course  and  speed. 

Tbe  first  point  which  arises  is  whether  or 
not  the  East  Lothian,  having  done  what  she 
did  in  keeping  across  the  Santpareil,  has 
been  guilty  of  an  infringement  of  a  statutory 
regulation,  so  that  she  shall  be  deemed  to  be  in 
fault;  because  if  it  is  a  statutory  regulation 
which  she  has  broken  then  she  is  to  be  deemed 
to  be  in  fault,  which  would  render  her  jointly 
liable  with  the  battleship,  and  the  damages,  1 
suppose,  would  be  divided  in  tbe  manner  in  which 
they  are  divided  in  the  Admiralty  Court.  But  if 
she  has  not  been  guilty  of  a  breach  of  a  statutory 
regulation,  and  has  oeen  guilty  of  negligence, 
then  the  right  of  action  which  tiiie  merchantman 
has  against  Her  Majesty's  ship  would  be  an  action 
at  common  law  for  negligence,  and  the  doctrine 
of  contributory  negligence  would  apply.  The 
first  question,  therefore,  to  make  out  is  this, 
whether  my  brother  Barnes  is  right  when  he 
has  held  in  his  judgment :  *'  It  appears  to  me 
necessarily  to  follow  that  the  statutory  provi- 
sioDS  of  tbe  said  sect.  419,  sub- sect.  4,  could  not 
apply  in  the  present  case,  even  if  the  East  Lothian 
and  her  tug  did  not  act  in  accordance  with 
art.  27."  He  says  it  does  not  come  within  the 
statutory  rules,  but  only  the  rules  with  regard  to 
good  seamanship.  I  agree  with  him  in  respect  of 
that.  What  are  the  provisions  of  sect.  419  of  the 
Act  of  1894  P  Sub-sect.  3  says :  "  If  any  damage 
to  person  or  property  arises  from  the  non-observ- 
ance by  any  ship  of  any  of  the  collision  regula- 
tions, the  ^mage  shall  be  deemed  to  have  been 
occasioned  by  the  wilful  default  of  the  person  in 
charge  of  the  deck  of  the  ship  at  the  time,  unless 
it  is  showu  to  the  satisfaction  of  the  court  that 
the  circumstances  of  the  case  made  a  departure 
from  the  regulation  necessary."  It  is  said  in  this 
case  that  it  was  necessary  to  depart  from  the 
regulation  to  keep  both  course  and  speed,  because 
of  the  special  circumstance  that  a  bne  of  battle- 
ships was  coining  ujp.  Sub- sect.  4  says :  "  Where 
in  a  case  of  coUision  it  is  proved  to  the  court 
l)efore  whom  the  case  is  tried  that  any  of  the 
collision  regulaticms  have  been  infringed,  the 
ship  by  which  the  reflation  has  been  infringed 
sheul  lie  deemed  to  be  in  fault,  unless  it  is  shown 
to  the  satisfaction  of  the  court  that  the  circum- 
stances of  the  case  made  departure  from  the  ref- 
lations necessary."  If  it  is  a  statutory  ragnlation 
that  the  Ea$t  Lothian  has  broken,  there  would  be 
an  end  of  this  case.  But  I  do  not  think  these 
regulations  apply.  Then,  has  the  East  Lothian 
b^n  guilty  of  any  breach  of  the  collision  regula- 
tions.   Wnen  I  read  these  collision  regulations, 


it  seems  to  me  that  they  contemplate  a  departure 
from  the  regulations  if  there  are  special  circum- 
stances which  necessitate  it.  It  seems  to  me  that 
then  the  regulations  are  to  be  observed  no  further, 
and  that  a  master  is  left  to  do  what,  aooording  to 
bin  best  knowledge,  is  the  course  of  good  seaman- 
ship. That  is  not  a  regulation  in  any  shape  or 
form.  He  must  do  what  is  best  in  the  circum- 
stances to  avoid  collision  or  anything  else.  The 
reflation  is  done  with  and  departed  from,  and  I 
think  therefore  that,  when  you  come  to  arts.  27  or 
29,  they  ought  not  to  be  held — and  I  do  not  hold 
them — to  TO  collision  regulations,  or  that  when  a 
man  is  put  to  do  his  best  because  the  ooUision 
regulations  cannot  be  carried  out,  that  there  can 
be  a  breach  of  the  regulations  within  sect.  419  of 
the  Merchant  Shipping  Act.  Therefore,  in  this 
case  I  do  not  think  the  East  Lothian  can  be  held 
to  be  in  fault  under  the  statute,  and  the  result  is 
that  the  cause  of  action  by  the  merchantmen 
a^galnst  the  Sanspareil  is  really  for  negligence. 
Now,  with  regard  to  the  Sanspareil,  I  understand 
that  the  late  Attorney- Qeneral  in  the  court  below 
raised  no  point,  aud  practically  admitted,  that  tbe 
Sans^areu  was  to  blame.  Then  how  does  this 
question  arise  P  The  merchant  ship  says  to  the 
battleship,  *'  Tou  ran  into  me  by  reason  of  your 
negligence."  True  !  What  does  the  battleship 
say  P  '*  Yes !  and  you  were  guilty  of  negligenoe 
also,  and  therefore  you  cannot  recover."  We  have 
asked  our  assessors  this  question :  *'  Was  tbe  East 
Lothian  under  the  circumstances  of  this  case 
gailty  of  negligence  in  passing  across  the  bows  of 
the  Sanspardl  P  "  And  the  answer  is  that  it  was 
improper  navigation.  I  take  that  to  mean,  and  it 
does  mean,  tbat  it  was  not  what  the  assessors 
advised  my  brother  Barnes;  and  I  think  oar 
assessors  are  right  upon  this,  and  I  must  exercise 
my  own  opinion,  and  I  think  it  was  an  improper 
act  of  navigation  for  this  vessel,  the  East  Lothtan, 
to  continae  its  course  when  it  saw  this  fleet 
coming  up  on  its  port  side,  six  miles  off,  and  to 
persist  in  going  across  this  fleet.  It  has  been 
pointed  out  hj  the  Attorney- General  that 
with  a  very  slight  deviation,  by  starboarding, 
of  the  tug  and  tow,  there  would  have  been  no 
danger  of  collision  at  all.  Instead  of  that 
they  go  across  the  bows  of  the  fleet,  and 
the  result  was  that  the  SanspareU  rammed  the 
East  Lothian,  What  is  the  law  applicable  to  a 
case  like  this,  supposing  you  get  a  case  of  oommom 
law  negli^nce  P  What  is  the  law  about  contribu- 
tory negliffenoe  P  It  is  laid  down  in  the  House  of 
Lords  by  Lord  Penzanoo»,  and  agreed  to  by  Lord 
Oaims  and  Lord  Blackburn,  and  Lord  Gordon. 
*'  The  first  proposition."  says  Lord  Penzance,  "  is  a 
general  one,  to  this  effect,  that  the  plaintiff  in  an 
action  for  negligence  cannot  succeea  if  it  is  found 
by  the  jury  that  he  has  himself  been  guilty  of 
any  negligence  or  want  of  ordinary  care  which 
contributed  to  the  accident.  But  there  is  anotiier 
proposition  equally  well  established,  and  it  is  a 
quaiificatdon  upon  the  first — ^namely,  that  tiiougb 
tbe  plaintiff  may  have  been  guilty  of  negligence, 
and  although  that  negligence  may,  in  fact,  have 
contributed  to  the  acci^nt,  yet  if  the  defendant 
could  in  the  result,  by  the  exercise  of  ordinary 
care  and  diligence,  have  avoided  the  mischief 
which  happened,  the  plaintiff's  negligpence  will  not 
excuse  him.**  The  case  of  The  Margaret  also 
shows  that  the  common  law  doctrine  is  applic 
able  to  such  a  case  as  this.    Now,  the  question  ia 
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whether  on  the  facte  of  this  case,  the  Santpareil 
hy  the  exercise  of  ordinary  care  and  diligence 
•could  have  avoided  the  mischief  which  happened. 
It  seems  perfectly  clear  that  she  could.  The 
navigating  lieutenant  of  the  8an8pareil  saw 
the  tng,  and  did  that  which  was  periectly  right. 
He  saw  the  tag  crossing  his  bows,  and  he  rightly 
ported  so  as  to  go  behmd  her.  But  somehow  or 
other  he  negligently  failed  to  see  the  tow, 
although  she  had  aU  her  lights  burning,  and 
then  he  did  the  act  which  brings  about  the  col- 
lision. He  starboarded  back  again.  If  he  had 
only  kept  on  for  a  very  short  period — if  he  had 
only  kept  his  helm  a-port  for  a  very  short 
time  indeed — if  he  had  seen  or  known,  as  he 
ought  to  have  known,  that  there  was  a  tow 
behind  the  tug  and  kept  his  helm  a-port,  he 
would  have  gone  astern  of  the  tow.  What  he 
does  is  this :  Thinking  that  everything  has  passed 
him,  he  put  his  helm  a-starboard  to  get  back  into 
his  line.  There  was  nothing  in  the  position  of 
the  fleet  on  either  side  or  l^hind  which  incom- 
moded him,  and  with  regard  to  this  part  of  the 
case  it  may  be  considered  that  the  Sanspareil  was 
there  and  nobody  else,  because  the  vessel  on  the 
starboard  side  was  three-quarters  of  a  mile  off. 
It  did  not  hamper  him  one  bit.  If  he  had  been 
hampered  by  the  fleet  other  considerations  would 
have  arisen,  but  he  was  not.  The  negligence 
which  he  was  gailty  of  was  in  trying  to  go  round 
negligently,  by  starboardins:  his  helm,  without 
seemg  the  East  Lothian,  How  can  it  be  said  in 
these  circumstances  that  the  Sanspareil  could  not 
by  the  exercise  of  ordinary  care  and  skill  have 
avoided  the  collision?  It  seems  perfectly  plain 
that  she  could.  For  these  reasons  I  am  of  opinion 
that  this  judgment  must  stand  and  the  appeal  be 
dismissed. 

Williams,  L.J. — In  the  view  which  we  take  of 
this  case  it  is  of  no  great  importance  so  far  as  it 
determines  any  matter  of  principle,  because  we 
take  the  view  that  under  the  circumstances  of 
this  case,   to  which  I  will  allude  a  little  more 
presently,  there  has  been  no  infringement  of  the 
r^ulations;  and  that  as  thei'C  has  been  no  infringe- 
ment of  the  regulations,  the  question  is  merely 
a  question  of  either  common  law  or.  Admiralty 
law ;  and  that,  having  regard  to  what  has  been 
thoroughly  well  established,  as  to  both  common 
law  and  Admiralty  law,  there  can  be  no  serious 
question  in  this  case  after  the  admission  of  the 
Attorney- Greneral  in  the  court  below.     I  do  not 
know,  therefore,  that  any  useful  purpose  can  be 
served  by  an  expression  by  me  of  any  opinion  of 
mine  as  to  what  are  the  rights  of  Her  Majesty's 
ships  of  war,  when  they  are  going  together  in 
squadron,  as  these  shi^s  of  war  were.     But  as 
something  has  been  said  about  it,  I  wish  to  say 
for  mjTself  that  I  do  not  assent  to  the  proposition 
thai    Her     Majesty's   ships    of    war,    going    in 
squadron  in  this  way,  are  governed  by  the  same 
rnlee    that  other  ships    are.     It   seems   to   me 
manifest  that  if  Her  Majesty's  ships  were  held  in 
such  circumstances  to  be  governed  by  the  ordinary 
r^olations,  it  would  resiHt  in  extreme  danger  not 
omj  to  such  ships  as  the  squadron  should  happen 
to  meet   in  its  course,    but    obviously    to   the 
men-of-war  in  the  squadbron,  inter  se.    It  seems  to 
me  that  under  those  special  circumstances  it  is 
impossible  to  say  that  the  ordinary  rules  of  naviga- 
tion, and  the  ordinary  rules  for  the  Prevention  of 
Oollisions  at  Sea,  apply,  and  this  is  not  because 
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there  is  any  special  favour  or  exemption  to  Her 
Majestjr's  ships  of  war.  It  is  because  when  Her 
Majest^^'s  ships  of  war  are  sailing  together  in 
squadron,  as  they  have  a  perfect  right  to 
do,  you  have  a  special  set  of  circumstaoces 
which  would  make  it  dan^^rous  and  bad 
seamanship  to  apply  the  ordmary  regulations. 
To  apply  the  ordinary  regulations  would  put  the 
squadron  and  the  ships  that  it  met  in  serious 
danger  of  collision,  both  between  the  men-of-war 
and  the  other  ships,  and  amongst  the  ships  of 
war,  inter  ae.  The  advice  that  has  been  given  to 
us  by  those  who  have  to  advise  us  seems  to  me  to 
be  based  upon  this  view,  which  I  have  tried  to 
enunciate.  They  tell  us  that  for  the  tug  and  tow 
to  pass  across  the  bows  of  the  ships  of  the 
squadron  was  reckless  and  improper  navigation, 
and,  to  my  mind,  it  is  perfectly  clear  that  that 
was  so.  I  therefore  say  no  more  upon  that  point 
at  present. 

Well,  now,  having  I'egard  to  what  I  have 
said,  one  has  to  consider  here  two  questions-^ 
first,  whether  there  was  an  infringement  of  the 
rules  by  the  tug  and  the  East  Lothian,  which  for 
this  purpose  must  be  considered  as  one  ship ;  and 
secondly,  whether,  if  there  was  no  such  iniiinge- 
ment,  under  the  circumstances,  there  was  such 
contributory  negligence  by  the  tug  and  tow  which 
would  prevent  the  plaintiffs  recovering  in  this 
case.  With  regard  to  the  regulations,  I  should 
hesitate  myself  to  assent  to  the  proposition  that 
because  you  meet  a  ship  not  bound  by  the  regula- 
tions that  therefore  the  regulations  do  not  hind 
the  British  ship,  because  it  may  be  that  the  very 
fact  that  you  meet  a  foreign  ship,  and  happen  to 
know  that  it  is  a  foreign  ship,  and  that  it  is  a  ship 
of  such  a  character  that  it  must  not  be  assumed 
to  be  likely  to  follow  the  regulations,  is  a  very 
good  reason  for  departure  from  the  regulations. 
But  it  seems  to  me  that  it  by  no  means  follows 
from  that  that  the  regulations  do  not  apply.  The 
onij  thing  you  can  say  is  that  such  circum- 
stances are  special  circumstances  which  justify  a 
departure  by  the  British  ship  from  the  regulations. 
That  being  so,  according  to  my  judgment  we 
ought,  notwithstanding  the  fact  that  the  regula- 
tions which  are  made  under  the  Merchant  Ship- 
{>ing  Act  do  not  apply  to  H.M.'8  ships  of  war,  to 
ook  and  see  whether  there  has  been  any  breach  of 
the  regulations  by  the  plaintiff  ship.  The  Crown 
do  not  insist  upon  it  that  there  has  been  any 
breach  of  art.  21,  because  they  say,  and  justly  say, 
that  the  circumstances  of  this  case  were  such  that 
art.  21  could  not  be  insisted  on ;  that  the  special 
circumstances  not  only  warranted  but  necessitated 
a  departure  from  arts.  19  and  21.  The  question 
here  is  whether  there  has  been  any  breach  of 
arts.  27  and  29.  Now,  art.  27  says :  **  In  obeying 
and  construing  these  rules,  due  regard  shskll  be 
had  to  all  dangers  of  navigation  and  collision, 
and  to  any  special  circumstances  which  may 
render  a  departure  from  the  above  rules  necessary 
in  order  to  avoid  immediate  danger."  I  quite  feel 
the  force  of  the  argument  addressed  to  us  that 
the  words  "  regard  shall  be  had  to  all  dangers  of 
navigation  and  collision,  and  to  any  special  cir- 
cumstances which  may  render  a  departure  from 
the  above  rules  necessary,"  go  to  show  that  the 
moment  you  have  got  such  circumstances  that 
justify  a  departure  from  the  rules,  in  one  sense, 
at  all  events,  it  can  be  no  longer  said  that  those 
rules  from  which  you  may  depart  are  obligatory. 
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But  it  does  not  seem  to  me  that  that  quite  disposes 
of  the  whole  question,  because  on  the  facts  here 
there  is  a  good  deal  to  show  that  the  East  Lothian 
and  the  tug  in  dealing  with  these  rules  refused 
to  depart  from  them,  notwithstanding  the  fact 
that  there  were  special  circumstances  which 
rendered  it  necessary  to  depart  from  those  rules 
in  order  to  avoid  immediate  danger.  What  the 
tu^  and  the  East  Lothian  did  was  this :  There 
being  a  rule  which  if  they  had  met  another  vessel 
under  ordinary  circumstances  would  have  justified 
them  in  going  on  on  their  course,  and  at  the  same 
speed,  persisted  in  so  doing,  although  there  were 
special  circumstances  which  rendered  departure 
from  the  rules  necessary  in  order  to  avoid 
immediatd  danger.  I  am  not  myself,  at  all  sui'e 
that  that  mi^ht  not  be  a  case  of  an  infringement 
of  the  rule  within  the  meaning  of  the  419th  section 
of  the  Merchant  Shipping  Act  Of  course  the 
importance  of  this  is  that  if  you  once  get  an 
inuingement  of  such  a  rule,  the  mere  fact  of 
the  proof  of  the  infringement  is  sufficient  to  make 
it  necessary  to  deem  the  ship  guilty  of  the 
infringement  in  fault,  and  so  to  deem  it  in  fault 
notwithstanding  the  fact  that  the  particular 
infrin&^ement  may  not  in  any  sense  have 
brought  about  the  collision  or  the  accident. 
Under  the  circumstances,  without  sayine  that  it  is 
impossible  that  it  should  be  a  bieach  of  the  rules, 
particularly  of  art.  27,  for  a  vessel  to  insist  upon 
going  on  abiding  by  the  express  rules,  notwith- 
standing the  special  circumstances,  I  am  not  pre- 
gared  to  say  that  in  this  particular  case  it  was. 
t  one  says  that,  the  only  remaining  question  is 
whether,  applying  the  common  law  rules  to  this 
matter,  there  is  evidence  of  such  a  state  of 
circumstances  that  the  plaintiff  is  disentitled  to 
recover.  That  there  was  negligence  by  the  plain- 
tiffs there  can  be,  to  my  mind,  no  doubt.  If  the 
advice  of  our  assessors  is  right,  there  obviously 
was,  and,  speaking  for  myseu,  I  entirely  agree 
with  the  view  they  take. .  That  is  not  sufficient, 
according  to  the  rules  laid  down  in  Badley  v.  The 
North- JVestem  Railway  Company  you  must 
show  that  the  negligence  was  of  such  a  character 
that  the  defendant  could  not  with  ordinary  skill 
and  care  have  avoided  any  accident.  That  that 
rule  applies  even  in  the  Oourt  of  Admiralty — 
where  as  a  rule  the  practice  is  that  if  both  ships 
have  been  to  blame  the  damages  must  be  divided 
— is  plain  from  the  case  of  The  Margaret,  which 
is  reported  xmder  the  name  of  Cayzer  v. 
Carron  Compamy  in  5  Asp.  Mar.  Law  Oas. 
371;  9  App.  Oas.  873.  If  one  reads  there 
the  opinions  of  Lord  Blackburn  and  Lord 
Watson,  they  both  of  them,  to  my  mind,  make  it 
clear  that  the  common  law  principle  governs  the 
Admiralty  rule.  The  short  passage  by  Lord 
Blackburn,  on  page  881,  is :  *'  1  do  not  think  that 
the  judges  of  the  Oourt  of  Appeal  for  a  moment 
meant  to  say  that  the  transgression  of  this  rule  " 
— ^they  were  dealing  with  the  Thames  rules — "  was 
in  itself  sufficient,  unless  it  was  an  occasion  of  the 
accident."  So  he  assumes  that  the  principle  of 
Badley  v.  North  -  Western  Railway  Company 
applies,  and  Lord  Watson,  when  he  delivers  his 
opinion  in  the  House  of  Lords,  on  page  887,  says : 
*'  And  the  ground  of  my  judgment  is  shortlv  this, 
that  assuming  there  was  a  breach  of  the  rule  and 
culpable  neglect  at  the  time,  yet  the  consequences 
of  that  neglect  could  have  been  avoided  by  ordinary 
care  on  the  part  of  the  Margaret,"  And  so  he  again 


assumes  that  if  the  consequences  of  the  neglect 
of  the  plaintiffs  could  have  been  avoided  by 
ordinary  care  and  prudence  on  the  part  of  the 
defendants,  the  negligence  of  the  plaintiffs  would 
be  no  answer  to  the  action.  These  rules  which 
are  laid  down  by  Lord  Penzance  are  really  rules 
of  evidence  and  not  rules  of  law,  but  it  all  goee 
back  to  the  common  law  rule  that  the  plaintiff 
must  prove  the  negligence  of  the  defendants  to 
have  been  the  cause  of  the  accident.  But  when 
one  applies  it  to  this  case,  and  takes  into  con- 
sideration the  admission  of  the  Attorney- General, 
what  does  it  come  to  ?  Why,  it  comes  to  this, 
that  he  practically  admits — ^the  admission  is  given 
on  pages  11  and  12  of  the  record — that  the  cause 
of  this  accident  was  the  mistake  of  the  navigating 
lieutenant.  Under  those  circumstances,  it  seems 
to  me  impossible  for  us  to  go  into  the  question 
whether  that  which  Lieut.  Potter  did  was  or  was 
not  inconsistent  with  the  exercise  of  ordinary  care 
and  prudence  on  his  part.  I  cannot  belp  saying 
for  mvself  that  but  for  that  admission  I  should 
have  oeen  very  far  from  thinking  that  it  was 
perfectly  clear  that  the  consequences  of  the 
improper  navigation  of  the  tug  and  tow  could 
have  been  avoided  by  the  ordinary  care  and  skill 
of  the  navigating  lieutenant.  It  is  not  the  rule 
that  those  who  have  to  meet  the  negligence  of  the 

Plaintiffs  have  to  act  up  to  counsels  of  perfection, 
'he  very  words  of  the  rule,  "  ordinary  care  and 
prudence,"  assume  a  margin  of  deviation  from 
counsels  of  perfection,  and  I  should  require  to 
consider  some  time  before  I  came  to  the  conclu- 
sion that  having  regard  to  the  short  space  of  time 
that  elapsed,  and  the  difficult  circumstances  the 
navigating  lieutenant  was  placed  in  by  the  mis- 
conouot  of  the  tug  and  tow,  the  consequences  of 
their  misconduct  could  have  been  avoided  by 
ordinary  care  and  prudence  on  the  part  of  the 
navigatmg  lieutenant. 

BoMEB,  L.J. — ^The  first  question  we  have  to 
consider,  and  it  is  the' only  question  in  the  case  of 
real  general  importance,  is  whether  or  not  the 
tug  and  the  JEast  Lothian  were  or  were  not 
justified  in  trying  to  cross  in  front  of  the  Ohannel 
Squadron.  In  the  court  below  the  Elder  Brethren 
have  found,  on  being  asked,  that  ''the  position 
and  movements  of  the  fleet  did  not  constitute 
such  a  danger  to  navigation  or  of  collision,  or 
such  circumstances  as  to  render  it  necessary  for 
the  tug  and  tow  to  wait  till  the  fleet  had  passed, 
or  to  starboard  and  go  under  the  stem  of  the 
fleet ;  in  other  words,  they  do  not  consider  that 
the  tug  and  tow  acted  improperly  in  this  case  in 
proceeding  as  they  did."  I  am  bound  to  say  I 
entirely  disagree  with  that  finding.  I  think  that 
in  the  circumstances  of  this  case  the  tug  and  tow 
were  not  justified  either  under  arts.  19  and  21  of 
the  Regulations  for  Preventing  Oollisions  at  Sea, 
or  otherwise,  in  attempting  as  they  did  to  pass  in 
front  of  this  Ohannel  l^le^.  The  special  circum- 
stances of  the  case,  to  my  mind,  ought  to  have 
negatived  to  the  tug  and  tow  any  sucb  idea. 
Oonsider  the  position.  The  whole  fleet  was 
coming  up  Ohannel  in  four  columns,  each  column 
consisting  of  several  ships.  The  ships  being  in 
that  formation,  it  is  of  the  utmost  importance 
that  perfect  order  should  be  preserved,  because  to 
become  disorganised  is  to  run  risk  of  great 
disaster  and  to  cause  great  danger.  That  the 
Ohannel  Fleet  had  a  perfect  right  to  come  up 
Ohannel  as  it  was  in  that  formation  cannot  be  ^ 
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<ihall6ng^.     They  had,  on  the  other  hand,  no 
special  right  beyond  that  which  all  ships  have, 
but  it  cannot  be  said  that  in  coming  up  in  that 
formation  and  in  the  way  they  did  the  Channel 
Fleet  were  acting  in  any  degree  improperly.    On 
the  other  hand  they,  of  course,  had  no  right  to 
assume  that  their  path  up  the  Channel  would  be 
left  perfectly  dear ;  still  less  had  tiiey  a  ri^ht  to 
assume  that  they  could  go  up  Channel  without 
keeping  a  good  look-out  without  being  guilty  of 
negligence.    Nor  is  any  such  right  claim^  on  the 
part  of  the  Crown.    But  on  coming  up  with  a  big 
fleet  like  that,  what,  under  the  circumstances, 
ought  the  tug  and  tow  to  have  done  P     Consider 
what  the  tug  and  tow  proposed  to  do.    They  pro- 
posed to  keep  a  course  which  would  have  3ust 
cleared  them  of  the  first  column  of  cruisers,  which 
would  just  land  them,  if  the  sauadron  did  not  stop, 
in  front  of  the  leading  ship  oi  the  second  column, 
which  would  carry  them  into  the  centre  of  the 
third  column,  and  if  they  escaped  those  battle- 
ships would  cany  them  into  the  centre,  or  about 
the  centre,  of  the  fourth  column.    What  must 
have  been  the  probability,  or  possibility,  of  such  a 
course  of  conduct  P    Consider  the  danger  that  is 
•cast  upon  a  Channel  fleet  in  having  its  columns 
broken  in  such  a  way — ^the  difficulty  of  stopping 
•ships  of  that  huge  build  and  weight  suddenly  and 
interfering  with  their  course.    Assume,  as  I  think 
might  have  happened,  that  the  second  column 
might  have  avoided  any  collision,  what  would  have 
happened  to  the  third  column  P     It  must  have 
been  wholly  disorganised  if  the  tug  and  tow  had 
persisted  in  their  course.     Still  more,  it  appears 
to  me  that  even  if  the  case  had  been  the  case  of  a 
single  steamship,   prudence    dictated  that  that 
vessel  should  not  attempt  to  cross  in  front  of  that 
squadron.    It  was  still  less  prudent  or  proper,  in 
my  opinion,  on  the  part  of  a  tug  towing  a  ship  with 
a  lonff  scope  of  hawser.    It  could  not  be  said  to 
have  been  reasonable  that  this  tug  and  tow  should 
have  expected  that  the  whole  Channel  Squadron 
should  manoeuvre  so  as  to  try  and  escape  from 
proceeding  on  its  way.    I  do  not  see  how,  without 
gre<it  difficulty  and  danger,   the  Channel  Fleet 
<50uld  possibly  have   done    so    without  running 
great  risk  of  injury  to  its  vessels.    The  tug  and 
tow  were  not  entitled  to  expect  that  it  would  have 
altered  its  course  and  formation  simply  to  avoid 
them,  but  that  does  not  end  the  matter.    The  tug 
and  tow  did  cross,  and,  as  I  have  already  said,  the 
fleet  were  bound  to  keep  a  good  look-out  and  not 
be  guill^  of  negligence,  but  fo  do  all  they  could 
to  avoid  disaster.     It  could  not  be    said   that, 
because  the  tug  and  tow  improperly  crossed  the 
line  of  the  fleet,  every  accident  that  might  subse- 
quently ensue,  though  directly  caused    by  the 
neeliffenoe  of  one  of  Her  Majesty's  ships,  was  to 
be  neld  to  have  been  contributed  to  by  the  initial 
error  of  the  tug  and  tow  in  crossing  the  line. 
But  the  question  where  the  line  of  demarcation  is 
to  be  drawn  is  a  very  difficult  one.    I  think,  as 
at  present  advised,  that  though  some  negligence 
on  the  part  of  one  or  more  of  the  vessels  of  the 
fleet  were  proved,  yet  if  the  accident  had  to  an 
appreciable  extent  arisen  from  the  formation  of 
the  fleet,  the  case  should  be  dealt  with  as  one  of 
contributory  negligence.    But  in  the  special  facts 
of  this  case  it  appears  to  me  that  the  accident 
had  nothing  really  to  do,  except  remotely,  with 
that  difficulty.    It  arose  wholly,  speaking  in  any 
substantial  sense,  by  reason  of  the  negligence  of 


the  navigating  lieutenant  on  board  the  SanapareU 
in  not  seeing,  or  properly  interpreting,  the  lights 
on  the  tug,  and  not  observing  the  ship  in  tow. 
Had  it  not  been  for  that  negligence  of  the  navigat- 
ing lieutenant  the  accident  could  easily  have  been 
avoided,  and  would  have  been,  for  the  Sanapareil 
could  have  kept  under  its  port  helm  a  little 
longer,  and  then  starboarded,  and  so  escaped  both 
tug  and  tow,  and  tha#  without  any  difficulty  what- 
ever, or  any  danger  to  the  fleet,  either  as  a  column 
or  as  individual  ships  in  each  column.  So  that 
the  truth  is  that  this  accident  has  been  brought 
about  by  that  negligence  of  the  navigating  lieu- 
tenant of  the  Sanspareilt  as  if  that  had  been  a 
ship  by  itself.  It  is  really  an  accident  which 
has  nothing  to  do  with  the  fleet,  and  which 
arose  by  the  negligence  of  a  particular  ship,  and 
so  far  as  appears  it  would  have  happened  if  that 
vessel  had  been  steaming  by  itself.  Under  those 
circumstances  it  appears  to  me  that  the  Sanspareil 
cannot  avail  itself  of  the  initial  error  of  the 
steamtug  and  tow,  and  say  it  is  to  be  dealt  with 
as  a'  case  of  joint  or  contributory  negligence. 

I  should  like  to  add  this  with  regard  to  the  point 
taken  on  behalf  of  the  Crown,  which  is  of  some 
importance  in  the  legal  sense — ^with  reference  to 
the  contention  on  behalf  of  the  Crown  that  the 
tug  and  tow  were  to  be  deemed  in  default  under 
sect.  419,  sub-sect.  4,  because  they  had  infringed 
some  of  the  collision  regulations.    The  only  regu- 
lations which  it  can  l^  suggested  they  did  in- 
fringe are  arts.  27  and  29.    In  my  opiuion  the 
case  here  is  not  one  to  which  sect.  419,  sub-sect.  4, 
of  the  Merchant  Shipping  Act  of  1894  applies. 
Art.  27  does  not,  in  my  opinion,  create  any  regu- 
lations within   Uie  meaning   of   sect.  419,    sub- 
sect.  4,  at  all.    The  kind  of  regulation  that  the 
sub* section  is  referring  to  is  well  shown  by  the 
words  used  in  the  sub-section,  that  "  the  ship  by 
which  the  regulation  has  been  infringed  shall  hd 
deemed  to  be  in  fault  unless  it  shall  be  shown  to 
the  satisfaction  of  the  court  that  special  circum- 
stances  made   a   departure  necessary."     Those 
last  words  are  to  my  mind  significant,  and  if  you 
look  at  art.  27  it  will  be  seen  that  so  far  as  there 
are    express    directions    in  that  article   at    all 
they  are  carefully  limited.    Art.  27  does  say  that 
due  regard  shall  be  had  to  all  dangers  of  navi- 
tion   and  collision,  but   for   all   purposes  it  is 
limited — **  In  obeying  and  construing  these  rules  " 
— and  although  it  does  say  "  due  regard  shall  be 
had  to  any  special  circumstance,"  it  is  only  when 
it  shall  render  departure  from  the  above  neces- 
sary.    Now,  in  the  case  before  us  there  is  no 
question  of  construing  this.     The  only  question 
is  whether  rules  19  and  21  should  be  obeyed,  and 
under  art.  27,  if  you  obey  that  article  all  you 
have  to  do  is  to  disregard  the  prior  rules,  19 
and  21.    Art,  27  is  only  stating  what  you  are  to 
do  as  to  obeying  or  not  obeying  the  other  rules. 
It  contains  no  mrections,  and  no  rule  in  itself  as 
to  what  you  are  to  do  when  the  rules  are  held 
not  to  apply.    The  parties  are  then  left  to  the 
ordinary   rules  of    good  conduct  and  seaman- 
ship, and  if  a  vessel  or  any  master  broke  such 
rules  of   good  conduct   and   seamanship,    then 
there  is  negligence ;  but  though  there  has  been 
negligence   the  party  has   not   been  f^ilty  of 
a  breach  of  the  collision  regulations  within  the 
meaning  of  sect.  419,  sub-sect.  4.  Similar  observa- 
tions apply  with  regard  to  art.  29.    There  is  no 
express  rule  or  regulation  there.     That  article 
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onl^  prevents  the  other  rules  acting  as  exone- 
rating the  vessel  under  circumstances  specified 
in  the  articles.  For  these  reasons  it  appears  to 
me  that  the  Grown  is  wrong  in  the  contention 
that  the  tug  and  tow  are  to  m  treated  as  if  they 
had  been  guilty  of  a  breach  of  the  collision  regu- 
lations, and  80  brought  themselves  u^ider  sect.  ^9, 
sub- sect.  4.  That  being  so,  the  case  remains  to 
be  dealt  with  on  the  footing'  of  my  first  observa- 
tion, and  I  therefore  agree  that  the  appeal  must 
be  dismissed.  ^^^^^  dismUsed. 

Solicitor    for    the    appellant,    The    Treasury 
Solicitor, 
Solicitors  for  the  plaintiff,  T,  Cooper  and  Co, 


policji 
hridgi 


Friday,  Ma/y  25, 1900. 

(Before  Smith,  Williams,  and  Eombb,  L.JJ.) 

Hogarth  and  Co.  v.  Walker,  (a) 

APPEAL  from  the  QUBEN'S  BENCH  DIVISION. 

Instirance,  marine — Policy  on  ship  and  fwmittire 
— What  included  in  **fv/miture" — Dunnage 
mats  and  sepa/ration  clothis. 

A  ship,  which  was  employed  in  the  grain  trade, 
carried  separation  cloths  and  dunnage  mats  in 
accordance  with  the  recognised  custom  of  that 
trade.  She  was  insured  by  a  time  policy  in  the 
form  of  a/n  ordinary  Lloyd's  policy.  The  cloths 
and  mats  were  lost  by  perils  of  the  sea  on  a 
voyage  during  which  they  were  not  in  use. 

Held  {affirming  the  judgment  of  Bigham,  J,),  that 
the  cioths  and  mats  were  covered  by  the  policy 
of  insurance  as  "furniture  "  of  the  snip. 

This  was  an  appeal  by  the  defendant  from  the 
judgment  of  Bigham,  J.  at  the  trial  of  the  action 
without  a  jury  in  Middlesex. 

The    plaintiffs   sued   the   defendant,   upon   a 

>licy  ot  insurance  upon  the  plaintiffs'  ship  FeU 

' ' je  for  twelve  months,  to  recover  for  the  loss 
of  dunnage  mats  and  separation  cloths. 

The  policy  of  insurance  was  in  the  ordinary 
form  of  a  Lloyd's  policy,  and  was  for  twelve 
months, "  at  all  times,  in  au  places,  and  on  all  occa- 
sions, services,  and  trades,  whatever  and  where- 
soever," upon  the  "  body,  tackle,  apparel,  ordnance, 
munitions,  artillery,  boats,  and  other  furniture  of 
and  in  the  good  ship  or  vessel  Felbridge,** 

The  Felbridge  was  continuously  employed  in 
the  grain-carrying  trade.  It  was  the  recognised 
custom  of  that  trade  for  the  vessels  employ^  in  it 
to  carry  separation  cloths  and  dunnage  mats. 
The  separation  cloths  were  used  for  the  purpose 
of  dividing  the  different  parcels  of  grain,  and  the 
dunnage  mats  were  used  mainly  for  the  purpose 
of  keeping  the  grain  off  the  ship's  floor. 

The  Felbridge  was  generally  engaged  in  carry- 
ing grain  from  the  %lack  Sea ;  and,  as  in  that 
trade  grain  was  shipped  in  many  different  parcels, 
the  use  of  separation  cloths  was  absolutely  neces- 
sary. 

Ill  a  cargo  of  grain  from  America  there  is 
never  more  than  one  parcel,  and  theiefore  separa- 
tion cloths  are  not  necessary  in  that  trade. 

It  is  not  the  practice  in  the  American  trade  to 
use  dunnage  mats,  wooden  battens  being  used 
instead  for  dunnage  purposes. 

During  the  currency  ot  the  policy  of  insurance, 

(a)  Reported  by  J.  H.  Williams^  Esq.,  Barrister-at-Law. 


the  Felbridge,  being  homeward  bound  from  an 
American  port  with  a  cargo  of  grain,  and  bavins^ 
her  separation  cloths  and  dunnage  mats  stowed 
away  in  the  f orepeak,  came  into  collision  with  a 
pierhead  stem  on.  Her  stem  was  damaged,  and 
a  large  quantity  of  the  cloths  and  mats  wer& 
washed  out  of  the  forepeak  and  lost. 

The  underwriters  reused  to  pay  for  the  loss  of 
the  separation  cloths  and  dunnage  mats  upon 
the  ground  that  they  were  not  covered  by  the 
policy  of  insurance. 

The  defendant  was  one  of  the  underwriters. 

The  action  was  tried  before  Bigham,  J.  without 
a  jury. 

Bufus  Isaacs,  Q.G.  and  Montagtic  Lush  for  the 
plaintiffs. 

Joseph  Walton,  Q.G.  and  J,  A,  Hamilton  for  the 
defendant. 

July  5,  1899. — ^Bioham,  J. — I  think  that  the 
plaintiffs  are  entitled  to  succeed  in  this  case. 
The  question  is  whether  the  ordinary  Lloyd's 
time  policy  covers  the  things  which  are  cailed 
separation  cloths  and  dunnage  mats  used  in 
connection  with  the  carriage  of  grain  cargoes. 
2^ow,  it  is  not  to  be  forgotten  that  this  was  a 
grain  ship,  and,  as  a  grain  ship,  she  would  require 
all  the  things  necessary  to  adapt  her  for  tho 
trade  with  which  she  was  connected.  Those 
things  included  the  separation  cloths  and  the 
dunna^  mats;  and,  if  she  went  to  sea  in  tho 
trade  for  which  she  was  meant  and  for  whioh  she 
was  being  worked  without  those  appliances,  she 
would,  in  my  opinion,  be  an  unseaworthy  ship. 
It  seems  to  me,  therefore,  to  follow  that  those 
things  are  part  of  her  equipment,  within  the 
meaning  of  the  policy;  they  are  part  of  her  furni- 
ture, i  see  no  distinction  between  such  thini^s 
and  a  movable  bulkhead,  which  is  admitted  to  bo 
part  of  a  ship's  furniture.  A  movable  bulkhead 
IS  simply  intended  to  separate  one  class  of  carso 
from  another,  and  I  do  not  know  why  there  shomd 
be  a  difference  between  the  movable  bulkhead 
and  these  separation  cloths  and  dunnage  mats,, 
both  of  them  beinff  things  that  could  be  moved 
from  one  portion  of  the  ship  to  another,  and  both 
being  things  intended  for  the  same  purpose.  It 
is  true  that  in  one  case  the  thing  is  made  of  wood, 
and  in  the  other  it  is  made  of  cloth,  but,  in  prin- 
ciple, there  is  no  distinction  between  the  two.  I 
think,  therefore,  that  the  underwriters  ought  to 
pay,  and  my  judgment  is  for  the  plaintiffs. 

Judgment  for  the  plaintiffs. 

The  defendant  appealed. 

J,  A,  Hamilton  (Joseph  Walton,  Q.C.  with  him) 
for  the  appellant. — ^The  learned  judee  was  wrong 
in  holding  that  these  cloths  and  mats  were 
covered  by  the  policy.  Things  like  these,  which 
are  no  paj*t  of  the  ship  as  a  ship,  but  are  only 
incidental  to  and  usea  for  the  purposes  of  the 
business  of  the  shipowner  as  a  carrier  of  goods,  are 
not  part  of  the  "  apparel,  furniture,"  &.,  of  the 
ship.  The  shipowner  is  not  necessanly  himself  a 
carrier  at  all,  for  he  may  charter  or  demise  his 
ship.  If  he  does  also  carry  on  the  business 
of  a  carrier,  the  things  which  are  necessary  and 
incidental  to  his  business  as  a  carrier  are  not 
necessarily  part  of  his  property  as  a  shipowner. 
These  particular  things  were  things  which  he  had 
in  his  business  as  carrier  of  grain,  and  not  as  ship- 
owner;  they  are  in  no  way  necessary  to  him  as 
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Bhipowner.  This  was  a  time  policy,  which  would 
cover  many  voyages,  and  voyages  for  trading  of 
any  kind.  That  is  important,  for  in  that  case  the 
underwriter  would  not  contemplate  that  he  was 
insuring,  as  part  of  the  ship  and  furniture,  things 
used  only  for  voyage  in  a  particular  trade,  in 
HoBkin$  V.  Ptckersgtll  (3  Doug.  222)  it  was  held 
that  the  fishing  tackle  of  a  smp  employed  in  the 
Greenland  trade  was  not  covered  by  an  insurance 
on  the  "ship,  tackle,  apparel,  and  furniture." 
[WnxiAMS,  L.J.  referred  to  Oale  v,  Lawrie 
(5  B.  &  0.  156,  164),  where  Abbott,  G.J.  said : 
"  The  fishing  stores  were  not  carried  en  board  the 
ship  as  merchandise,  but  for  the  accomplishment 
of  the  objects  of  the  voya^ ;  and  we  think  that 
whatever  is  on  board  a  ship  for  f  he  object  of  the 
voya^  and  adventure  on  which  she  is  engaged, 
belonging  to  the  owners,  constitutes  a  part  of  the 
ship  and  her  appurtenances  within  the  meaning 
of  this  Act,  whether  the  object  be  warfare,  the 
conveyance  of  passengers  or  goods,  or  the  fishery. 
This  construction  furnishes  a  plain  and  intelli- 
gible general  rule ;  whereas  if  it  should  be  held 
that  nothing  is  to  be  considered  as  p-trt  of  the 
ship  that  is  not  necessary  for  her  navigation  or 
motion  on  the  water,  a  door  would  be  opened  to 
many  nice  questions  and  much  discussion  and 
caviL"]  Bigham,  J.  founded  his  judgment  upon 
ihe  ffround  that,  without  these  cloths  and  mats, 
ihe  uiip  would  not  be  seaworthy.  That  cannot 
be  so,  for  these  things  are  not  in  any  sense  neces- 
saiy  for  the  navi^tion  of  the  ship,  and  grain 
could  be  carried  just  as  safely  without  uiem. 
Seaworthiness  is  not,  however,  the  proper  test  by 
which  to  try  whether  these  things  come  within  the 
words  of  the  policy.  Such  things  as  these  would  be 
properly  included  in  an  insurance  upon  "  goods  " 
or  **  disbursements,"  but  not  in  an  insurance  upon 
ship  and  apparel.  [Williams,  L.J.  referred  to 
HiU  V.  Patten  (8  East,  373).]    He  cited  also 

RoherUon  v.  Ewer,  1  T.  R.  127  ; 
Brxmgh  v.  Whitmore,  4  T.  B.  206. 

Bufus  I$CMC8,  Q.G.  and  Montague  Lush,  for  the 
respondents,  were  not  called  upon  to  argue. 

Smith,  L.J. — I  think  that  the  judgment  of 
Bigham,  J.  in  this  case  was  quite  right.  The 
question  turns  upon  the  meaning  of  a  clause  in  a 
fik>yd's  policy.  The  policy  covers  a  trading  ship 
in  tiie  largest  possible  way  for  the  period  of  one 
jrear.  The  worcb  of  the  poucy  are :  '*  At  all  times 
m  all  places,  and  on  all  occasions,  services,  and 
trades,  whatever  and  wheresoever."  Therefore  it 
was  allowed  to  the  ship,  which  was  covered  by  the 
policy,  to  trade  in  the  largest  possible  manner, 
and  therefore  the  policy  covers  tne  trading  of  the 
ship  to  the  Black  S^i  for  grain.  The  subject- 
matter  of  the  policy  is  the  "body, tackle,  apparel, 
ordnance,  munitions,  artillery,  boats,  and  other 
furniture  of  and  in  the  good  ship  or  vessel 
Felbridge,**  Now,  evidence  was  given  at  the  trial 
that  in  the  Black  Sea  grain  trade  separation  cloths 
and  dunnage  mats  were  always  required.  If  that 
were  so,  and  these  things  were  always  required 
for  that  trade  upon  which  this  ship  was  entitled 
to  ffo,  do  these  dunnsige  mats  and  separation 
cloths  form  part  of  the  nimiture,  &c.,  of  the  ship 
within  the  meaning  of  the  policy  P  It  seems  to  me 
that  only  one  answer  is  possible — i.e.,  that  they  do. 
The  ju^^rment  of  Bigham,  J.  has  been  criticised 
because  ne  said  that,  if  the  ship  went  to  sea 
without    these    things,    she    would    be    unsea- 


worthy.  Now,  I  should  think  that  she  would 
certainly  be  unsea  worthy  if  she  was'  without 
the  protection  for  a  ^rain  cargo  afforded  by 
dunnage  mats.  Even  if  that  would  not  be  so 
with  regard  to  the  separation  cloths,  that 
would  not  affect  the  correctness  of  the  decision. 
Those  things  are  a  part  of  the  furniture  of  the 
ship.  It  was  admitted  before  Bigham,  J.,  and 
has  been  admitted  in  this  court,  that  movable 
bulkheads  would  form  part  of  the  ship's  furni- 
ture, and  I  cannot  see  any  distinctioa  in  principle 
between  the  two  things,  or  whjr  the  one  is  not  just 
as  much  furniture  of  the  ship  as  the  other.  I 
think,  therefore,  that  the  judgment  of  Bigham,  J. 
was  right,  and  that  this  appeal  must  be  dis- 
missed. 

Williams,  L.J. — I  agree,  and  have  nothing  to- 
add. 

Bomeb,  L.  J. — I  agree.  I  think  that  in  such  a 
time  policy  as  we  have  in  this  case  there  would 
be  included  in  the  "  furniture,"  &c.,  of  the  ship 
all  those  fittings  or  things  in  the  nature  of 
fixtures,  though  not  actusdly  fixed  to  the  ship^ 
provided  by  tne  shipowner  for  use  on  the  ship^ 
and  reasonably  necessary  to  enable  the  ship  to 
carr^  properly  the  kind  of  cargo  ordins^y 
earned  by  such  a  ship,  and  even  though  those 
things  are  not  being  used  at  the  time  when  the 
loss  is  incurred.  I  agree  that  the  appeal  fails,. 
and  must  be  dismiseed.  ^^^  di>missed. 

Solicitors  for  the  appellants,  WaUona,  Johnson, 
Bubby  and  WhaMon. 

Solicitors  for  the  respondents,  BottereiU  and 
Boche,  for  Vaughan  and  Boche,  Gardiff. 


June  20  and  21,  1900. 

(Before  Smith,  Williams,  and  Rombs,  L. JJ.) 

BusGBB  V.  Indemnity  Mutual  Mabinb 

ASSUBANCB  GOMPANY  LiMITBD.  (a) 
APPEAL  FBOM  THE  QUBEN*S  BENCH  DIVISION. 

Insurance,  marine — Collision  clause — Insurance 
against  liabilities  in  respect  of  collision — "  Sums 
paid  in  respect  of  injury  to  other  ship  itself  "^^ 
jSxpenses  of  removal  of  wreck  of  other  ship. 

By  a  policy  of  marine  insurance  the  underwriters 
aareed  that,  if  the  ship  assured  oam^  into  coUi- 
ston  with  any  other  ship  and  the  assured  in  con^ 
sequence  thereof  was  bound  to  pay  any  sum  "in 
respect  of  injury  to  su>ch  other  ship  or  vessel  itself, 
or  to  the  goods  or  effects  on  board  thereof,  or  for 
loss  of  freight  then  being  earned  by  such  other  ship 
or  vessel,"  they  would  pay  to  the  assured  a  pro- 
portion  of  such  sum. 

The  ship  assured  ra/n  into  and  sank  another  ship 
in  the  Tees.  The  owner  of  the  wreck  was  com^ 
pelled  to  pay  to  the  harbour  authorities  the 
expenses  of  removina  the  wreck,  and  he  re- 
covered the  amount  from  thje  owner  of  the  ship 
assured. 

Held,  that  the  sum  paid  by  the  assured  in  respect 
of  the  removal  of  the  wreck  of  the  other  ship  was 
not  a  $wn  paid  by  him  "  in  respect  of  injury  to- 
such  other  ship  or   vessel   itself**  unthin  the 
meaning  of  the  policy, 

(a)  BeporMd  by  J.  U.  WiLUlMs,  Esq.,  Bftrrlster-at-Lftw. 
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This  was  an  appeal  by  the  defendants  from  the 
judgment  of  Matnew,  «J.  at  the  trial  of  the  action 
as  a  commercinl  cause  without  a  jury. 

The  plaintiff  was  the  owner  of  the  ship  Durward, 
and  the  defendants  granted  a  policy  of  insurance 
for  3500Z.  on  the  hull  and  machinery  of  the 
Durward  for  twelve  months  from  the  Ist  April 
1897. 

The  policy  of  insurance  contained  the  following 
clause : 

Collision  Claaae. — Cross  Liability. — And  we  further 
Agree  that  if  the  ship  hereby  assured  shall  oome  into 
ooUision  with  any  other  ship  or  vessel,  and  the  assured 
shall  in  oonsequenoe  thereof  be  f  oond  liable  to  pay  and 
shall  pay  any  snms  (not  exoeeding  the  value  of  the  ship 
assored)  in  respect  of  injury  to  such  other  ship  or  vess^ 
itself,  or  to  the  goods  or  effects  on  board  thereof,  or  for 
loss  of  freight  then  being  earned  by  such  other  ship  or 
vessel,  we  will  severally  pay  the  assured  such  proportion 
of  three  fourth  parts  of  the  said  sums  as  our  respective 
subscriptions  hereto  bear  to  the  value  of  the  ship  hereby 
assured.  .  .  .  But  this  agreement  is  in  no  case  to 
he  construed  as  extending  to  any  sums  the  assured  mav 
become  liable  to  pay  in  respect  of  loss  of  life  or  personal 
injury  to  individuals  from  any  cause  whatever. 

On  the  25th  Nov.  1897  the  Dwrward  came  into 
collision  with,  and  sank,  the  tug  Victory  in  the 
river  Tees. 

The  Victory  became  a  total  wreck,  which  was 
subsequently  dispersed  by  the  Tees  Conservancy 
Board,  acting  under  their  statutory  powers.  The 
expenses  of  dispersing  the  wreck  amounted  to 
1178Z.  19«.  lOd.,  and  were  recovered  by  the  Tees 
Oonservancy  Board  from  the  owner  of  the 
Victory. 

In  an  action  in  the  Admiralty  Division  the 
Durward  was  held  to  be  alone  to  blame  for  the 
collision,  and  the  present  plaintiff,  her  owner, 
was  held  liable  to  pay  as  part  of  the  damages, 
and  did  pay,  to  the  owner  of  the  Victory  that  sum 
of  1178Z.  19*.  lOd. 

The  plaintiff  claimed  a  proportion  of  that  sum 
from  the  defendants  under  the  policy  of  insurance, 
and  brought  this  action  to  recover  the  same. 

The  action  was  tried  before  Mathew,  J.,  as  a 
commercial  cause,  without  a  jury,  and  the  learned 
judge  gave  judgment  in  favour  of  the  plaintiff. 

The  defendants  appealed. 

Carver^  Q.O.  and  T.  E.  Scrutton  for  the  appel- 
lants.— The  learned  judge  at  the  trial  was  wrong 
in  holding  that  this  claim  was  covered  by  the 
policy  of  insurance.  This  sum  of  1178Z.  was  not 
a  sum  which  the  assured  became  liable  to  pay 
*'  in  respect  of  injury  to  such  other  ship  or  vess^ 
itself,"  within  the  meaning  of  the  policy,  and,  if 
it  does  not  come  within  those  words,  it  cannot  be 
covered  by  the  policy.  If  the  words  "  in  respect 
of  injury  to  the  ship  itself"  were  intended  to 
include  these  damages,  then  the  express  pro- 
visions as  to  injury  to  carso  and  loss  of  freight 
would  be  unnecessary,  as  liability  in  respect  of 
those  matters  could  in  fact  only  be  incurred  if 
there  were  injury  to  the  ship  itself.  The  liability 
in  respect  of  freight  is  further  limited  to 
freight  then  being  earned,  so  as  not  to  include 
freight  under  a  future  contract  as  in  The 
Argentino  (61  L.  T.  Rep.  706 ;  6  Asp.  Mar.  Law 
€as.  433;  14  App.  Cas.  519).  That  shows  that 
the  underwriters  did  not  intend  to  be  liable 
for  all  the  damages  which  might  be  recover- 
able in  a  collision  action.  The  meaning  of  this 
clause  is  that  the  underwriters  contract  to  be 


liable  for  three  kinds  of  loss,  which  are  expressly 
specified — ^that  is,  for  injury  to  the  ship  itself,  for 
injury  to  the  cargo,  and  for  loss  of  freight  tiien 
being  earned^  and  that  everything  else  is  excluded. 
No  argument  in  favour  of  the  plaintiff  really 
arises  from  the  insertion  of  the  proviso  at  tfa^ 
end ;  that  proviso  is  used  only  ex  ahundanH 
cauteld.  In  some  cases,  where  very  wide  words 
are  used  in  the  clause  imposing  liability,  this 
particular  liability  in  respect  of  the  expenses  of 
removing  a  wreck  is  excluded  by  a  proviso : 

The  North  Britain,  70  L.  T.  Bep.  210 ;  7  Asp.  Mar. 

Law  Cas.  413  ;   (1894)  P.  77  ; 
The  Engineer,  78  L.  T.  Bep  473  ;  8  Af>p.  Mar.  Law 

Cas.  401 ;  (1898)  A.  C.  382. 

In  such  a  case  as  this,  where  the  words  imposing 
liability  are  restricted,  there  is  no  necessity  for  a 
proviso  such  as  was  used  in  the  above  cases.  They 
cited  also 

Taylor  v.  Detcar,  10  L.  T.  Rep.  267 ;  5  B.  &  S.  58. 

Joseph  Walton,  Q.O.  and  /.  A.  Hamilton  for  the 
respondent. — ^The  judgment  of  Mathew,  J.  was 
right.  The  only  reasonable  construction  of  this 
clause  is  that  which  was  put  upon  it  by  the 
learned  judge.  The  words  **injurv  to  the  ship 
itself  '*  are  used  because  liability  for  loss  of  me 
or  personal  injuries  is  excluded  by  the  proviso. 
The  specific  provision  as  to  freignt  is  inserted 
because  the  liability  in  respect  of  freight  is 
specifdly  restricted  to  freight  "  then  being 
earned."  The  words  "  in  respect  of  injury  to  the 
ship  "  are  the  widest  words  which  can  oe  used, 
ana  there  is  no  reason  why  those  words  should  be 
cut  down  in  any  way ;  they  include  all  damages 
which  would  have  to  be  paid  because  of  the  colli- 
sion and  of  the  injury  to  the  ship.  The  liability 
to  pay  the  expenses  of  the  removal  of  the  wreck 
from  the  fairway  was  a  direct  consequence  of  the 
injury  to  the  ship,  and  the  words  "  in  respect  of 
injury  to  the  snip  "  must  include  everything 
which  is  a  direct  consequence  of  such  injury. 

Carver,  Q.C.  was  not  called  upon  to  reply. 

Smith,  L.J. — This  is  an  appeal  by  the  defen- 
dants from  the  judgment  of  Mathew,  J.  I  cannot 
agree  with  his  decision  in  this  case,  though  I  feel 
some  diffidence  in  differing  from  that  learned 
judge  who  has  had  such  ve^  great  experience 
in  matters  of  this  kind.  [His  Lordship  sum- 
marised the  facts  and  continued:]  The  sole 
question  is.  What  is  the  true  construction  of 
tne  clause  in  question  in  this  policy  of  insurance  P 
Mathew,  J.  has  held  that  the  sum  of  1178Z.  198.  lOd. 
paid  by  this  plaintiff  in  respect  of  these  expenses 
IS  covered  by  this  policy  of  insurance.  The  under- 
writers have  appealed.  Now,  the  clause  in  question 
is  as  follows :  "  And  we  further  agree  that  if  the 
ship  hereby  assured  shall  come  into  collision 
with  any  other  ship  or  vessel,  and  the  assured 
shall  in  consequence  thereof  be  found  liable  to 
pay,  and  shall  pay,  any  sums  (not  exceeding  the 
value  of  the  ship  assured)  in  respect  of  injury  to 
such  other  ship  or  vessel  itself,  or  to  the  goods  or 
effects  on  board  thereof,  or  for  loss  of  freight  then 
being  earned  by  such  other  ship  or  vessel,  we  will 
severally  pay  £he  assured,"  &c.  That  clause  is  m 
respect  of  tm'ee  subject-matters ;  that  is  m^  view 
of  the  meaning  of  the  clause.  It  is  limited  to 
those  three  subject-matters,  and  they  alone  are 
covered  by  the  policy  of  insurance.  The  first 
subject-matter  is  any  sums  which  the  assured  may 
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be  liable  to  pay  "  in  respect  of  injnry  to  such 
other  ship  or  vessel  itself.*'  The  plain  meaning 
of  that,  in  my  opinion,  is  the  injury  to  the  tug 
Victory  itself,  which  has  been  paid  for  by  the 
defendants.  The  second  subject-matter  of  insur- 
ance is  sums  paid  in  respect  of  injury  "  to  the 
goods  or  effects  on  board"  of  such  other  vessel; 
and  the  third  is  any  sums  paid  "  for  loss  of  freight 
then  being  earned  by  such  other  ship  or  vessel." 
Those  are  the  three  subject-matters  in  respect  of 
which  the  underwriters  have  agreed  to  pay  three- 
fourths  of  the  loss  incurred  by  the  owner  of  the 
Durward,  Now,  stopping  there,  I  must  say 
that  those  three  subject-matters  are  plain  and 
clear  according  to  the  ordinary  meaning  of  the 
English  language,  and  I  do  not  intend  to  alter 
the  meaning  of  the  words  which  have  been  used. 
I  will  take  them  as  they  are.  The  meaning  of 
the  words  "  in  respect  of  injury  to  such  other  ship 
or  vessel  itself '"  is  quite  plain.  The  underwriters 
have  paid  all  that  loss.  The  damages  which  the 
plaintiff  has  paid  for  the  expenses  of  removing 
the  wreck  were  not  damages  paid  for  injury  to 
the  ship  itself.  Then  there  is  a  proviso  upon 
which  an  ar^^ument  has  been  founded  by  the 
respondent;  it  is  said  that  as  there  is  such  a 
proviso,  which  is  not  a  proviso  relating  to  the 
statutory  liability  to  pay  the  expemses  of  removing 
a  wreck,  it  shows  that  the  previous  part  of  the 
clause  includes  damages  payable  in  respect  of  that 
liability.  I  think  that  tms  proviso  was  inserted  ex 
abtmdanU  cauteld,HJid  that  it  is  not  enough  to  make 
the  first  part  of  the  clause  read  otherwise  than  I 
have  read  it.  I  think,  therefore,  that  the  appellants 
are  right,  and  that  in  this  case  the  decision  of 
Mathewy  J.  was  wrong.  This  appeal  must  therefore 
be  allowed. 

Williams,  J. — I  agree.  The  assured  in  this 
case  was  held  liable  U>  pay  to  the  owner  of  the 
tug  Vidory  the  expenses  mcurred  in  dispersing 
ihe  .wreck,  which  the  owner  of  the  Victory  was 
obliged  to  pay  to  the  harbour  authonties.  The 
assiuied  now  seeks  to  recover  that  amount  from 
the  underwriters  under  this  policy  of  insui*ance. 
The  question  whether  he  can  do  so  plainly 
depends  upon  the  meaning  of  these  words  in  the 
policy :  "  And  we  further  agree  that  if  the  ship 
hereby  assured  shall  come  into  collision  with  any 
other  ship  or  vessel,  and  the  assured  shall  in  con- 
sequence  thereof  be  found  liable  to  pay  and  shall 
pay  any  sums  ...  in  respect  of  injury  to 
such  other  ship  or  vessel  itself,  or  to  the  goods 
and  effects  on  board  thereof,  or  for  loss  of  freight 
then  being  earned  by  such  other  ship  or  vessel, 
we  will  severally  pay,"  Soc,  It  seems  to  me  that 
those  words  are  so  plain  that  they  really  require 
no  explanation  whatever.  They  catalogue  the 
injuries  in  respect  of  which  the  underwriters 
undertake  to  pay  to  the  a88Ui*ed  three-fourths  of 
the  amount  which  he  has  to  pay.  It  seems  to  me 
prima  facie  to  be  impossible  to  say  that  the 
money  which  the  assured  has  been  bound  to  pay 
in  respect  of  the  expenses  of  clearing  away  the 
wreck  from  the  fairway  is  money  paid  by  him  "  in 
respect  of  injury  to  such  other  slup  or  vessel  itself." 
Th&t  being  so,  we  are  asked  to  give  a  different 
meaning  to  those  words  by  reason  of  the  proviso 
at  the  end  of  the  clause,  which  is  as  follows : 
"  But  this  agreement  is  in  no  case  to  be  construed 
as  extending  to  any  sums  the  assured  may  become 
liable  to  pay  in  respect  of  loss  of  life  or  personal 
injury  to  individuals  from  any  cause  whatever." 


If  the  words  defining  the  subject-matter  of  tho 
insurance  are  plain,  I  do  not  think  that  we  can 
alter  them  by  reason  of  the  introduction  of  this 
proviso,  which  is  a  proviso  which  from  natural 
motives  of  pi*udence  underwriters  might  think  it 
desirable  to  intix>duce  into  every  policy  whatever 
its  special  terms  might  be.  The  learned  judge  in 
the  court  below  does  not  seem  to  have  relied 
upon  this  proviso  at  all,  but  to  have  based 
his  decision  upon  a  construction  of  the  earlier 
words  of  the  clause,  with  which  we  do  not 
agree.  This  appeal  therefore  succeeds  and  must 
be  allowed. 

BoMBB,  L.J. — I  think  that  one  thing  is  quite 
clear — viz.,  that  this  clause  was  not  intended  to 
make  the  underwriters  liable  for  every  loss  which 
might  happen  to  the  assured.  It  was  intended 
to  limit  the  liability  of  the  underwriters  in  some- 
respects.  I  think  that  it  was  intended  to  limit 
their  liability  to  three  heads  of  loss:  (1)  In 
respect  of  injury  to  such  other  ship  or  vessel 
itself;  or  (2)  to  the  goods  or  effects  on  board 
thereof;  and  (3)  for  loss  of  freight  then  being 
earned  by  such  other  ship.  As  to  the  proviso 
at  the  end,  I  think  that  it  was  unnecessary  and 
was  inserted  ex  abundanti  cauteld.  The  mere 
addition  of  such  a  clause  as  that  contained  in  the 
proviso  is  not  enough  to  alter  the  construction  of 
the  plain  words  of  the  first  part.  If  the  earlier 
words  are  to  be  read,  as  contended  by  the  respon- 
dent, so  as  to  cover  all  consequences  of  the  inju- 
ries  to  another  ship,  it  is  difficult  to  see  why^ 
there  should  be  a  specific  addition  as  to  injury 
to  cargo  or  loss  of  freight,  for  I  cannot  see  how 
the  latter  could  arise  without  injury  to  the  ship 
itself.  There  would  therefore  arise  the  same 
^fficulty  as  to  the  use  of  unnecessary  words  and 
clauses  if  we  were  to  accept  the  contention  of  the 
respondent.  I  agree,  therefore,  that  the  judgment 
of  Alathew,  J.  was  wrong,  and  that  this  appeal 
mnst  bo  aUowed.  ^^^^j  ^^^^ 

Solicitors  for  the  appeUants,  WaltonSf  Johnson, 
Biibh,  and  WhcUton. 

Solicitors  for  the  respondent,  W,  A,  Crump  and 
Son. 


Friday,  June  22, 1900. 

(Before  Smith,  Williams,  and  Eombb,  L.JJ.> 

Thalmann  and  othebs  v.  Tbxas  Stab  Flour 

Mills,  (a) 

APPEAL  FBOM  THE  QUEEN'S  BENCH  DIVISION. 

Sale  of  goods — Contract — Sale  of  wheat  for  ehip- 
ment  in   United  States — *•  Ctearance  not  later 
than  May  31 " — Certificate  of  clearance  given 
before    completion    of    loading  —  Meaning    of 
"  clearance. 

Wheat  was  sold  for  shipment  at  Oaheston,  in 
the  United  States,  by  a  specified  vessel  for 
Havre,  "clearance"  to  be  not  later  than  the 
Slst  May. 

A  certificate  of  clearance  was  obtair^d  on  the  2Sth 
May.  Part  only  of  the  cargo  was  then  on  board, 
the  rest  being  alongside  ready  to  be  loaded.  The 
loading  was  not  completed  until  the  2md  June,, 
when  the  vessel  sailed. 

By  the  statute  of  the  United  States  the  master  must 

(a)  Reported  by  J.  H.  Williams,  Esq.,  B«rri8ter-at-Law. 
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furnish  a  manifest  of  the  cargo  **  on  board, 
whereupon  the  collector  shaU  grant  a  clearance" 
It  was,  however,  customary  to  grant  a  clearance 
before  the  completion  of  locMing,  a/nd  such  a 
clearance  was  valid  and  effective  for  aU 
purposes,  and  entitled  the  vessel  to  sail  imme- 
duaely. 
Meld  (affirming  the  judgment  of  Bigham,  J.),  that 
the  vessel  had  ootained  a  "  clearance  "  unthin 
the  meaning  of  the  contract,  when  the  certificate 
of  clearance  was  granted. 

This  was  an  appeal  hy  the  plaintiffs  from  the 
judgment  of  Bigham,  J.  at  the  trial  of  the  action, 
as  a  commercial  cause,  without  a  jury. 

The  plaintiffs  brought  this  action  to  recover 
damages  from  the  oefendants  for  braach  of 
contract. 

The  defendants  had  agreed  to  sell  to  the  plain- 
tiffs two  parcels  of  Colorado  wheat,  to  be  shipped 
at  Gralveston,  in  the  United  States,  by  the  steam- 
ship Kighfisld  for  Havre. 

The  contract  contained  a  provision  as  follows : 
'*  Clearance  not  later  than  3Ist  May  1898." 

On  the  28th  May  a  certificate  of  clearance  was 
issued  to  the  Highfi^ld  by  the  Customs  autho- 
rities at  Galveston.  On  that  day  the  loading  of 
the  cargo  of  the  Highfield  was  not  completed, 
part  being  on  board  and  the  remainder  being  on 
the  quay  alonsgide  ready  to  be  loaded. 

The  loading  was  not  in  fact  completed  until 
the  2nd  June,  on  which  day  the  vessel  sailed. 

The  vessel  was  delayed  on  the  voyage  by  a 
breakdown  of  machinery,  and  consequently  did 
not  arrive  at  Havre  until  the  1st  July. 

The  French  Government  had  temporarily 
suspended  the  import  duty  on  wheat,  and  in  order 
that  the  plaintiffs  might  obtain  the  benefit  of  this 
remission  of  duty  it  was  necessary  that  the  wheat 
should  arrive  at  Havre  by  the  end  of  June,  as 
after  the  30th  June  the  duty  again  became 
payable. 

by  the  United  States  statute  which  regulates 
the  granting  of  clearances,  the  master  of  a  ship  is 
required  to  furnish  the  Customs  authorities  with 
a  manifest  of  the  cargo  *'on  board,  whereupon 
the  collector  shall  grant  a  clearance." 

It  was  proved,  by  an  affidavit  of  the  special 
deputy  collector  and  chief  executive  officer  of  the 
port  of  Gulveeton,  that  it  is  the  custom,  and  for 
yery  many  years  has  been  the  castom,  of  this 
port  and  other  ports  of  the  United  States  to  clear 
yessels  at  the  Custom  House  before  they  have 
completed  loading,  and  that  such  clearance  is  and 
has  been  regarded  by  the  Treasury  Department 
as  regular,  valid,  effective,  and  final.  That  no 
other  clearance  of  the  Highfield  was  issued  by 
this  Custom  House,  that  the  vessel  required  no 
other  clearance,  and  that  the  clearance  so  issued 
was  the  final  and  valid  and  only  clearance  of  the 
yessel  for  the  voyage  issued  by  the  Custom  House. 
That  the  vessel  was  entitled  to  sail  immediately 
and  at  the  convenience  of  her  master  after  the 
issuance  of  the  said  clearance.  That  it  is  a 
oommon  and  well-known  and  recognised  practice, 
and  one  of  long  standing,  both  in  the  port  of 
Galveston  and  other  ports  of  the  United  States, 
and  lawful  under  the  rules  and  regulations  of  the 
Treasury  Department  of  the  United  States,  to 
ffrant  a  clearance  to  a  vessel  whose  cargo  is 
delivered  and  alongside,  and,  if  known,  can  be 
manifested  before  the  whole  cargo  is  actually 


plaoed  on  board  of  the  vessel ;  that  such  a  clear- 
ance is  not  provisional,  there  being  no  such  clear- 
ance in  the  American  usage  as  a  temporary  or 
provisional  clearance ;  but  that  such  a  clearance 
IS  immediate,  effective,  and  valid,  and  entitles  a 
vessel  to  sail  with  the  whole  or  any  part  of  the 
cargo  comprised  in  the  manifest. 

The  master  of  the  ship,  by  an  affidavit,  proved 
that  he  obtained  the  clearance  on  the  28th  May  for 
the  purpose  of  being  able  to  sail  as  soon  as 
possiole  in  the  usual  and  ordinary  course ;  that  it 
was  his  regular  practice  in  American  ports,  when 
he  was  in  a  position  to  give  a  complete  manifest 
of  the  cargo,  to  obtain  clearance  before  the  com- 
pletion of  the  loading  so  as  to  be  able  to  sail  at 
the  earliest  possible  moment  after  tbe  loading  is 
completed ;  and  that  sailing  would  often  be  unne- 
cessarily delayed  if  it  were  compulsory  to  wait 
for  clearance  until  after  the  loading  was  com- 
pleted. 

The  action  was  tried  before  Bigham,  J.  without 
a  jury  as  a  commercial  cause. 

Joseph  Walton,  Q.C.  and  J,  A.  Hamilton  for  the 
plaintiffs. 

B,  M,  Bray,  Q.C.  and  E.  Bray  for  the  defen- 
dants. 

July  5, 1899. — Bigham,  J. — The  plaintiffs  aje 
com  merchants  canying  on  business  in  Paris, 
and  the  defendants  are  com  shippers  in 
Galveston.  On  the  10th  May  1898  the  defen- 
dants telegraphed  to  the  plamtifb  offering  to 
sell  two  parcels  of  wheat  on  c.i.f.  terms,  by 
the  steamer  Highjleld  for  Havre,  "  shipment 
within  twenty-one  days."  On  the  11th  May 
the  plaintiffs  answered  :  "  Kighjleld.  Steamen 
clearance  not  later  than  25th  May,  we  accept, 
&c."  On  the  same  day  the  defendants  repUed : 
'*  Highfield  now  on  passage  from  Las  Palmas  since 
the  5th  May,  expected  ready  to  load  on  May 
22nd ;  steamer's  clearance  early  as  possible ; 
steamer's  clearance  not  later  than  end  of  this 
month ;  cable  immediately  if  in  order."  On  the 
12th  May  the  plaintiffs  closed  the  negotiation  by 
wiring :  "  Highfield,  we  accept  your  offer."  Then 
the  contract  was  made  on  the  conditions  that  the 
steamer's  clearance  should  be  as  early  as  possible 
and  not  later  than  the  end  of  May.  Contracts 
were  subsequently  exchanged  on  the  forms  of  the 
London  Com  Trade  Association,  and  in  these 
contracts  the  expression  used  was :  *'  Clearance 
not  later  than  31st  May  instant."  The  question 
in  the  case  is  whether  the  condition  as  to  clear-, 
ance  by  the  31st  May  was  complied  with.  No 
doubt  the  stipulation  was  made  by  the  plaintiffs 
because  it  was  necessary  to  have  an  early  deliveiy 
of  wheat  in  Havre.  The  French  Government  had 
temporarily  suspended  the  import  duty  on  wheat, 
and  in  order  that  the  plaintiffs  might  obtain  the 
benefit  of  this  remission  it  was  necessary  that  the 
wheat  should  arrive  in  Havre  by  the  end  of  Juno ; 
after  that  date  the  duty  would  become  again 
payable.  The  vessel  was  not  under  the  control 
or  in  the  mana^ment  of  the  defendants.  She 
was  a  general  ship  managed  by  her  own  agents. 
She  arrived  at  Galveston  on  the  26th  May,  and  at 
once  began  taking  in  cargo— cotton  and  grain. 
She  continued  talong  in  cargo  on  the  27th  and 
28th  May,  and  on  the  latter  date  she  was  moved 
to  another  pier  where  further  cargo  was  waiting 
for  her.  There  she  completed  her  loading,  the 
last  cargo  being  taken  on  Doard  on  the  2nd  June, 
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OB  which  date  the  vessel  sailed.  She  was  delayed 
on  her  voyage  hy  a  breakdown  of  machinery,  and 
oonseqnently  did  not  arrive  in  Havre  unnl  the 
1st  Joly,  a  day  too  late  to  enable  the  plaintiffs  to 
secure  the  b^efit  of  the  remission  of  the  duty. 
M<)anwhile,  the  plaintiffs  had  paid  the  defendants 
drafts  for  the  price  uf  the  wheat  and  had  obtained 
the  shipping  documents.  This  action  was  brought 
to  recover  back  the  money  so  paid,  on  the  ground 
that  the  vessel  had  not  "  cleared "  on  the  28th 
May  according  to  the  contract. 

Now,  "clearance,"  in  my  opinion,  has  a  well- 
known  and  definite  meaning.  It  is  a  certificate 
issued  by  the  Customs  showing  that  the  vessel 
named  in  it  has  complied  witb  the  Customs 
requirements  and  is  authorised  to  proceed  to 
sea,  and  the  acts  which  have  to  w  done  at 
the  Customs  to  procure  such  a  certificate  con- 
stitute the  process  of  '*  clearing  the  vessel." 
In  this  case  the  clearance  was  issued  to  the 
Highfield  on  the  28th  May.  The  document,  or  a 
certified  copy  of  the  document,  was  produced  to 
me,  and  it  reads  as  follows :  "  (Clearance.)  The 
TlDited  States  of  America.  Clearance  of  vessel 
to  foreign  port.  District  of  Galveston,  Port  of 
Galveston.  These  are  to  certify  all  whom  it  doth 
ooncem  that  W.  Richardson,  Master  or  Com- 
mander of  the  British  steamship  Highfield, 
burden  164  tons  or  thereabouts,  mounted  with 
guns,  navigated  with  26  seamen  all  told, 
steel  built,  and  bound  for  Havre,  via  Newport,  Ya., 
having  on  board  hath  here    entered  and 

deared  his  paid  vessel,  according  to  law."  It  is 
true  that  this  document  was  issued  before  all  the 
curgo  was  on  board,  but  it  was  issued  at  a  time 
when  all  the  cargo  was  alongside  and  waiting  to 
be  put  into  the  ship.  The  affidavits  from 
America,  which  were  read  at  the  trial,  satisfy  me 
that  it  was  issued  in  the  ordinary  course  of  busi- 
ness, and  that  it  is  customary  to  obtain  the  clear- 
ance of  vessels  before  the  loading  is  actually  com- 
plete, so  that  there  need  be  no  delay  in  putting 
out  to  sea.  I  believe  the  practice  is  the  same  in 
this  oountry  and  elsewhere,  and  it  is  obviously 
oonvenient  because,  if  the  formalities  at  the 
customs  could  not  be  gone  through  until  every 
package  was  on  board,  great  delay  would  l>e 
oecasioned.  A  diligent  captain,  therefore,  obtains 
his  clearance  as  soon  as  nis  cargo  is  in  such  a 
position  as  to  enable  him  to  make  out  his  manifest 
for  nee  at  the  Customs,  and  that  course  was 
followed  in  this  case.  It  was  said  that  by  the 
United  States  statute  regulating  the  granting  of 
clearances  (sect.  197)  the  master  of  a  ship  is 
required  to  furnish  the  custom  authorities  with  a 
manifest  of  the  cargo,  "on  board  .  .  . 
whereupon  the  collector  shall  grant  a  clearance." 
And  it  was  suggested  that,  inasmuch  as  the  cargo 
was  not  all  on  board,  the  clearance  in  this  case 
was  null  and  void.  I  cannot,  however,  listen  to 
such  a  suggestion.  For  the  purpose  of  the 
section  in  question  it  is  obvious  to  me  that  the 
authorities  treat  cargo  as  on  board  if  in  fact  it  is 
already  alongpside  the  ship  and  in  such  circum- 
etanoes  that  it  must  in  toe  ordinary  course  of 
business  find  its  way  on  board.  The  clearance 
obtained  in  this  case  was  the  only  clearance  ever 
issued,  and  the  affidavits  satisfy  me  beyond  all 
doubt  that  it  was  issued  in  accordance  with  the 
usual  practice,  and  that  it  authorised  the  vessel 
to  sail  whenever  it  pleased  her  master  to  put  to 
There  is  an  affidavit  by  Mr.  Rosenthal,  the 
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special  deputy  collector  or  chief  executive  officer 
of  the  port  of  (j^veston.  In  that  affidavit  he 
says : — "  It  is  the  custom,  and  for  very  many  years 
has  been  the  custom,  of  this  port  and  other  ports 
of  the  United  States  to  clear  vessels  at  the  Customs 
House  before  they  have  completed  loading ;  and 
such  clearance  is  and  has  been  regarded  by  the 
Treasury  Department  as  regular,  legal,  valid, 
effective  and  final."  He  further  says,  with  reference 
to  the  clearance  of  this  particular  vessel:  "No 
other  clearance  of  the  said  vessel  was  issued  by  this 
Custom  House;  the  vessel  required  no  other 
clearance;  and  the  clearance  so  issued  was  the 
final  and  valid  and  only  clearance  of  the  vessel 
for  the  voyage  issued  by  the  Custom  House."  He 
further  savs :  "  The  vessel  was  entitled  to  sail 
immediately,  and  at  the  convenience  of  her 
master,  after  the  issuance  of  the  said  clearance." 
He  goes  on  further  to  say :  "  It  is  a  common  and 
well  known  recognised  practice,  and  one  of  long 
standing  both  in  the  port  of  (jkdveston  and  other 
ports  of  the  United  States,  and  lawful  under  the 
rules  and  regulations  of  the  Treasury  Department 
of  the  United  States  to  g[rant  a  clearance  to  a 
vessel  whose  cargo  is  delivered  and  alongside, 
and  if  known  can  be  manifested  before  the  whole 
cargo  is  actually  placed  on  board  of  the  vessel ; 
that  such  a  clearance  is.  not  provisional,  there 
being  no  such  clearance  in  the  American  usage  as 
a  temporary  or  provisional  clearance;  but  that 
such  a  clearance  is  immediate,  effective,  and  valid, 
and  entitles  a  vessel  to  sail  with  the  whole  or  any 
part  of  the  cargo  comprised  in  the  manifest. 
There  is  not  only  the  amdavit  of  the  collector  of 
Customs,  but  there  is  the  affidavit  of  the  master 
of  this  ship,  William  Richardson,  in  which  he 
says:  "I  anticipated  and  hoped  that  I  should 
have  been  able  to  complete  the  loading  of  the 
cargo  by  the  30th  May  or  early  on  the  31st.  The 
29th  was  a  Sunday,  and  the  30th  was  a  public 
holiday,  on  which  days  I  should  have  been  unable 
to  obtain  clearance,  and  I  was  anxious  to  be  in  a 
position  to  sail  without  unnecessary  delay  and  at 
the  earliest  possible  moment,  especially  in  view  of 
the  promise  of  a  gratuity  which  had  been  offered 
to  me  by  the  above-named  Messrs.  Thalman 
Fr^res  if  I  arrived  in  French  waters  by  or  before 
a  certain  date.  The  said  clearance  was  issued  to 
me  regularly  in  accordance  with  the  usual  prac- 
tice, and  was  final  and  complete  when  so  issued, 
entitling  me  to  sail  whenever  I  chose  after  the 
said  clearance  and  when  loading  was  completed. 
It  was  applied  for  by  me  in  uie  ordinary  and 
usual  course  of  my  business  for  convenience  of 
sailing.  It  has  oeen  m^  regular  practice  in 
American  ports  when,  as  in  this  case,  I  am  in  a 
position  to  give  a  complete  manifest  of  my  cargo 
as  known  to  me,  and  it  is,  I  believe,  the  almost 
universal  practice  of  masters  in  similar  circum- 
stances, to  obtain  clearance  before  the  completion 
of  the  loading,  so  as  to  be  able  to  sail  at  the 
earliest  possible  moment  after  the  loading  is  com- 
pleted, which  sailing  might  and  often  would 
be  unnecessarily  delayed  by  reason  of  the 
Customs  office  being  closed  at  the  time  of 
the  completion  of  the  loading  if  it  were  com- 

fulsory  to  wait  until  this  was  completed." 
t  was  said  that,  having  regard  to  the  object  of 
the  stipulation  as  to  clearance,  I  ought  to  ^ut 
upon  the  terms  a  meaning  different  to  that  which 
I  believe  to  be  its  ordinary  meaning,  and  that  I 
should  read  the  words  of  tho  contract  as  meaning 
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"  cleared  and  ready  to  sail "  not  later  than  the 
31st  May.  But  it  is  not  my  duty  to  read  into  the 
contract  words  which  the  parties  have  not  chosen 
to  use ;  my  duty  is  to  ^ve  to  the  words  which  I 
find  in  the  contract  their  ordinary  siffnification 
and  to  interpret  the  contract  accordingly.  If  the 
plaintifEs  had  chosen  to  do  so,  they  could  have 
stipulated  that  the  vessel  should  sail  by  the  date 
named — a  very  ordinary  stipulation  in  contracts 
such  as  this.  Such  a  stipulation,  however,  is  by 
no  means  the  same  as  clearin^;^.  Clearing  and 
sailing  are  two  quite  different  things,  and  clearing 
and  being  ready  to  sail  are  by  no  means  neces- 
sarily the  same  thing.  The  pUintiffs  chose  their 
own  expression — an  expression,  the  meaning  of 
which  18  to  my  mind  not  in  the  least  doubtful 
—  and,  having  chosen  their  own  expression, 
their  cotitract  most  be  interpreted  according 
to  the  meaning  which  I  attribute  to  the  word 
they  have  used.  In  these  circumstances  it 
appears  to  me  that  the  condition  in  the  con- 
tract has  been  performed,  and  the  plaintiffs 
must  therefore  abide  by  their  bargain,  and 
having  paid  their  money  and  taken  their  cargo, 
in  my  opinion  the  best  thing  they  can  do 
now  is  to  abide  by  it.  There  will  be  judgment 
for  the  defendants. 

Judgment  for  the  defendants. 


Carver,  Q.C.  and  /.  A.  HamiU(m  for  the  appel- 
lants.— The  learned  judge  was  wrong  in  hofcung 
that  the  certificate  of  clearance  given  in  this 
case  was  a  "  clearance  "  within  the  meaning  of  the 
contract.  The  statute  of  the  United  States  pro- 
vides that  a  clearance  is  to  be  given  when  the 
cargo  is  on  board,  and  that  clearance  is  obtained 
upon  a  sworn  statement  of  the  master  declaring 
all  the  cargo  which  is  on  board.  A  certificate 
of  clearance  can  only  be  obtained  before  the 
loading  of  the  cargo  is  completed  if  the  master 
makes  a  false  declaration  that  all  the  cargo  is  on 
board.  The  intention  of  the  parties  in  this  con- 
tract was  that  a  "  clearance  "  should  be  obtained 
in  accordance  with  the  law  of  the  United  States, 
and  not  that  a  certificate  of  clearance  improperly 
obtained  before  all  the  cargo  was  loaded  should 
satisfy  the  contract.  The  object  of  the  pur- 
chasers was  to  make  it  certain  that  the  vessel 
should  sail  soon  enough  to  reach  Havre  before 
the  end  of  June,  and  by  "  clearance  "  the  parties 
meant  that  the  vessel  should  have  all  the  cargo 
on  board  so  as  to  be  ready  to  sail.  Bigham,  J. 
relied  upon  the  practice  in  England  as  to  giving 
clearances  before  all  the  cargo  is  loaded,  but  the 
statutory  provisions  in  this  country  are  not  the 
same  as  those  of  the  United  States  statute.  The 
Customs  Laws  Consolidation  Act  1876  (39  &  40 
Yict.  c.  36),  by  sect.  128  provides  that  "  before 
any  ship  shall  be  cleared  outwards  the  master 
.  .  .  shall  deliver  to  the  collector  a  content  of 
the  ship"  in  the  prescribed  form,  and  by  tliat 
form  the  master  declares  that  the  content  is  a 
true  account  of  all  goods  "  shipped  and  intended 
to  be  shipped  on  board;"  and  therefore  a 
clearance  may  be  given  before  the  cargo  is  all 
loaded. 

B,  M.  Bray,  Q.C.  and  E,  Bray,  for  the  respon- 
dents, were  not  called  upon  to  argue. 

Smith,  L.J. — This  is  an  appeal  by  the  plain- 
tiffs from  the  judgment  of  Bigham,  J.  The 
action  is    brought  by  the  purchasers  of    some 


wheat  against  the  vendors  for  not  delivering  th» 
wheat  according  to  the  contract.  The  term  of 
the  contract  wmch  it  is  alleged  has  been  broken 
is  that  the  vessel,  by  which  the  wheat  was  to  be 
carried  from  Gkilveston  to  Havre,  should  be 
cleared  not  later  than  the  31st  May.  The  plain- 
tiffs say  that  they  have  suffered  ^reat  damage  by 
reason  of  the  breach  of  that  condition,  because,  if 
the  wheat  had  arrived  at  Havre  before  the  1st  July, 
it  would  have  been  free  from  import  duty,  and  as 
the  vessel  did  not  arrive  until  the  1st  July  it  was 
not  in  time  and  the  import  duty  had  to  be  paid. 
The  only  (question  in  this  case  is  whether,  within 
the  meaning  of  the  contract,  the  vessel  waa 
cleared  not  later  than  the  31st  May.  The 
vendors  say  that  it  was,  because  the  document 
known  as  a  ** clearance"  was  obtained  by  the 
master  of  the  vessel  on  the  28th  May,  and  there- 
fore not  later  than  the  31st  May,  and  that  it  was 
an  effective  and  valid  clearance  under  which  the 
vessel  could  sail  at  any  time  from  Galveston,  and 
under  which  she  did  in  fact  sail.  What  is  the 
meaning  of  "  clearance  "  in  the  contract  P  In  my 
opinion  it  clearly  means  the  obtaining  of  a  oerti- 
ficate  of  clearance.  The  appellants  say  that  it 
means  a  clearance  according  to  the  law  of  the 
United  States,  which  cannot  he  eiven  until  all  the 
cargo  is  on  board,  and  that  in  this  case  the  carso 
was  not  all  on  board  on  the  28th  May,  when  toe 
certificate  in  question  was  given.  I  do  not  think 
that  the  meaning  of  this  contract  is  that  there 
must  be  a  certificate  of  clearance  given  in  strict 
accordance  with  the  statute  of  the  United  States. 
I  read  the  contract  as  meaning  a  clearance  in 
accordance  with  the  practice  in  vogue  at  Galyes- 
ton,  under  which  certificates  of  clearance  are 
given  by  the  Custom  House  authoritiee  at  Gral. 
veston.  The  certificate  of  clearance  in  this  case 
was  given  in  accordance  with  the  practice  at 
Galveston  and  at  many  other  ports  of  the  United 
States,  and  documents  so  given  are  valid  and 
effective  clearances  which  would  entitle  a  vessel 
to  sail  from  the  port.  The  statement  in  the 
affidavit  of  the  official  at  Gktlveston  is  that  this 
clearance  was  regarded  as  *'  r^ular,  valid,  effec- 
tive, and  final";  that  the  vessel  required  no 
other  clearance ;  that  it  is  not  provisional  but  is 
immediate,  effective,  and  valid,  and  entitles  a 
vessel  to  sail  at  the  convenience  of  the  master. 
What  then  is  the  meaning  of  "  clearance  "  in  this 
contract  ?  It  is  not  cont^ded  that  it  means  that 
the  ship  shall  sail  not  later  than  the  31st  May. 
"Clearance"  means  the  document  of  clearance 
which  is  usually  given  when  the  vessel  is  about 
ready  to  sail.  It  means  the  certificate  of  clear- 
ance, and  Bigham,  J.  was  right  in  so  holding.  I 
think,  therefore,  that  the  ju<%ment  of  Bigham,  J. 
was  right  and  that  this  appeal  must  be  dis- 
missed. 

Williams,  L.J. — I  agree.  The  plaintiffs  did 
not  enter  into  a  contract  by  which  it  was  agreed 
that  the  vessel  should  sail  not  later  than  the  31st 
May.  The  agreement  is  for  "  clearance  not  later 
than  the  31st  May."  I  think  that  that  means  a 
certificate  of  clearance,  an  exeat,  which  permits 
the  vessel  to  leave  the  port.  It  seems  to  me  that 
the  condition  was  performed  in  this  case.  It  is 
admitted  that  a  certificate  of  clearance  was 
obtained  not  later  than  the  31st  May,  and  that  that 
certificate  was  valid  and  effective  in  the  United 
States.  Under  those  ciroumstances  it  seems  to 
me  that  this  condition  was  performed,  and  that 
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ihere  is  notbing  in  the  defence  whicli  has  been 
setup. 

ROMB.  L.  J.-I  agree.         ^^^^  dismi,m>d. 

Solicitors   for   tbe    appellants,    HoUama,  Son, 
Coward,  and  Hawkesley. 
Solicitor  for  tbe  respondents,  Tilleards, 


HIGH    COURT    OF    JUSTICE. 


QUEEN'S  BENCH  DIVISION. 

Monday,  March  12, 1900. 

(Before  Kennbdy,  J.) 

Habbowing  Stbamship  Company  Limited  v, 

Toohby.  (a) 

Shares  in  ships  —  Transfer  —  Registration  of 
transfer — Fees  payable  on  registration — Mode 
of  calculating — Merchant  Shipping  Act  1894 
(57  &  58  Vict  c.  60),  «.  26^Merchant  Shipping 
(Mercantile  Marine  Fund)  Act  1898  (61  &  62 
Vict,  c.  44),  8.  3,  sched.  1. 

Sect,  3  of  the  Merchant  Shifting  {Mercantile 
Marine  Fund)  Act  1Q9S  provides  that  "  such  fees 
shall  be  paid  in  respect  of  the  registration, 
transfer,  and  mortgage  of  British  ships  as  the 
Boa/rd  of  Trade  determine,  not  exceeaina  those 
specified  in  the  first  schedule  to  the  Act  ;  and 
oy  the  1st  schedule  the  fees  to  be  paid  on  the 
transfer  of  ships  are  to  be  **  according  to  the  gross 
tonnage  represented  by  the  ships  or  shares  of  ships 
transferred,** 

Held,  that,  where  shares  in  a  ship  are  transferred 
by  different  bills  of  sale  to  the  same  transferee, 
each  bUl  of  sale  is  a  separate  transfer  of  inte- 
rest, and  on  the  registration  of  such  bills  of  sale 
by  the  transferee  a  separate  fee,  according  to  the 
scale,  is  payable  on  the  tonnage  represented  by 
the  shares  transferred  by  each  bill  of  sale. 

Fifty ^eight  shares  in  a  ship  were  transferred  by 
twenty  bUls  of  sale  to  the  plaintiffs  : 

Held,  that,  on  the  registration  of  these  bills  of  sale, 
the  plaintiffs  toere  bound  to  pay  a  separate  fee 
on  e<ich  bill  of  sale  calculated  on  the  tonnage 
transferred  by  such  bill  of  sale,  amd  not  merely 
one  fee  on  the  total  tonnage  represented  by  aU 
the  shares  transferred. 

Action  tried  before  Kennedy,  J.  in  tbe  Com- 
mercial Court. 

The  action  was  brongbt  to  recover  damages  for 
tbe  aJleged  wrongful  refusal  of  tbe  defenduit  to 
register  tbe  plaintiffs'  name  as  transferees  and 
owners  of  certain  sbares  in  six  sbips. 

The  action  was  tried  upon  an  agreed  statement 
of  facts  as  follows : 

The  defendant  is,  or  was  recently,  chief  offioer  of 
Costomfl  at  the  port  of  Whitby,  within  the  meaning  of 
«eot.  4  (1)  (a)  of  the  Merchant  Shipping  Act  1894,  and  is 
cr  was  recently  therefore  registrar  of  British  ships  at 
ttie  said  port. 

On  the  4th  Jnly  1899  tbe  plaintiffs  produced  to  tbe 
defendant  as  snch  registrar  166  bills  of  sale  for  the 
transfer  to  tbe  plaintiffs  of  in  all  816  shares  in  six  regis- 
tered sbipe,  with  the  declarations  of  transfer  required  by 
Mot.  26  of  the  Merchant  Shipping  Act  1894,  and 
requested  the  defendant  to  enter  their  name  as  trans- 
ferees in  the  register  book  as  owners  of  tbe  said  sbares, 
and  indorse  on  the  said  bills  of  sale  the  fact  of  such 

(•)  Reported  by  W.  W.  Obb,  Esq.,  BarriBter-at-Lsw. 


entry  having  been  made  in  accordance  with  the  provi- 
sions of  the  last-mentioned  section.  The  bills  of  sale 
represented  tbe  under-mentioned  shares  in  respect  of  the 
six  vessels : 


Gross 

tonnage 

No.  of 

64th 

shsres. 

No.  of 

repre- 

N&me of 

Gross 

bUls 

sented  by 

vesML 

tonnage. 

of 

sneh 

sale. 

number 

of  64th 

sharea. 

Ethelhwrga 

2223 

58 

20 

2015 

EtheWeda 

2160 

47 

28 

1589 

Fees. 


^64    0     0 
^3     7     6 


[The  names,  gross  tonnage,  &c,  with  regard  to  the 
fonr  other  ships  were  given  in  the  same  way,  and  the 
total  amount  of  the  fees  in  the  last  column  was  241. 10«., 
which  was  the  sum  tendered  by  the  plaintiffs  in  respect 
of  the  six  vessels.] 

There  was  only  one  delaration  of  transfer  tendered  in 
the  case  of  each  ship,  which  declaration  included  all  the 
shares  dealt  with  by  the  separate  transfers  relating  to 
shares  in  such  ship.  It  was  not  admitted,  on  the  part  of 
the  defendant,  that  separate  declarations  in  respect  of 
each  transfer  could  not,  strictly  speaking,  have  been 
required. 

The  plaintiffs  at  the  same  time  tendered  to  the  defen- 
dant the  sum  of  241.  10«.  as  the  amount  dae  for  fees 
upon  such  registration  under  the  provisions  of  sect.  3  of 
the  Merchant  Shipping  (Mercantile  Marine  Fond)  Act 
1898.  The  sum  of  241.  10«.  was  arrived  at  by  charging 
one  fee  on  the  scale  mentioned  in  the  said  Act  upon  the 
total  of  the  tonnage  on  each  of  the  six  ships  represented 
by  the  shares  transferred  in  such  ships  respectively  and 
dealt  with  by  the  transfers  relating  thereto  respectively. 

The  defendant  refnsed  to  register  the  plaintiffs'  name 
without  the  payment  of  a  separate  fee  upon  the  said 
scale  on  the  tonnage  transferred  by  each  bill  of  sale. 
The  amount  payable  on  this  principle  would  be 
1181.  178,  Sd, 

The  point  for  the  decision  of  the  court  was  whether 
the  fees  tendered  by  the  plaintiffs  were  sufficient.  If 
such  fees  were  sufficient,  it  was  agreed  that  the  plaintiffs 
are  entitled  to  judgment  and  damages  for  a  nominal 
amount  with  costs. 

Then  there  followed  a  complete  list  of  tbe  bills 
of  sale,  living,  with  regard  to  each  ship,  tbe 
name  of  the  transferor  and  of  tbe  transferees  (tbe 
plaintiffs),  tbe  tonnage  transferred  for  assess- 
ment per  bill  of  sale,  and  tbe  fee  on  tbe  said 
tonnage  if  chargeable  separately  according  to  tbe 
tonnage  transferred  by  each  bill  of  sale. 

For  instance,  taking  tbe  EtheUmrga,  oat  of  a 
gross  tonnage  of  2223  tons  there  was  a  gross 
tonnage  tranisf  erred  of  2015  tons  by  twenty  bills 
of  sale.  In  each  of  fifteen  of  these  bills  of 
sale  there  was  a  tonnage  of  34  tons  trans- 
ferred, and  if  separately  chargeable^as  tbe 
defendant  contendea — there  would  be  a  fee  of 
lOs.  in  respect  of  tbe  34  tons  transferred  *  by 
each  of  these  bills  of  sale,  in  all  71,  10s, ;  there 
was  one  bill  of  sale  transferring  69  tons  (separate 
fee,  158.) ;  one  transferringl04  tons  (separate  fee, 
11.);  one  transferring  138  tons  (separate  fee, 
11.  2s,  6d,) ;  one  transferring  555  tons  (separate 
foe,  21,  2s,  6d,) ;  and  one  touisf erring  624  tons 
(separate  fee,  21,  6s,);  so  that  if  tbe  fees  were 
separately  chargeable  on  tbe  number  of  tons 
transferred  by  each  bill  of  sale  of  sbares  relating 
to  this  one  snip,  tbe  total  fees  would  be  for  tbe 
EtheJhurga,  14Z.  158.;  whereas  by  tbe  plaintiffs' 
contention  only  one  fee  was  chargeable  on  tbe 
total    tonnage  (2015    tons)    in    tbe   Ethelburga 
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transferred  by  all  the  bills  of  sale,  which  accord- 
ing to  the  scale  was  41, 

The  diff erenoe  in  the  amount  of  fees  payable  in  respeot 
of  eaoh  ship  aooording  to  the  two  modes  of  estimating 
the  amount  was  as  follows : 


Name  of  Tesiel. 

Fees  according?  to 
plaintifffl'  contentioD. 

Fees  according  to 
defendant's  oonteotion. 

Ethelburga . . . 
Ethelreda    ... 
Ethelwalda .. 
Ethelaida    ... 
Ethelhilda  ... 
Ethelbryghta 

£4     0 

3  7 

4  0 
4     2 
4     2 
4  17 

0 
6 
0 
6 
6 
6 

^14  15     0 

17  0     0 
22  17     6 
24     2     6 
21  17     6 

18  5     0 

Total    ... 

^24  10 

0 

^118  17     6 

The  Merchant  Shipping  Act  1894  (57  &  58 
Yict.  c.  60)  provides : 

Sect.  26. — (!)  Eyery  bill  of  sale  for  the  transfer  of  a 
registered  ship  or  of  a  share  therein,  when  duly  executed, 
shall  be  produced  to  the  registrar  of  her  port  of  registry, 
with  the  declaration  of  transfer,  and  the  registrar  shall 
thereupon  enter  in  the  register  book  the  name  of  the 
transferee  as  owner  of  the  ship  or  share,  and  shall 
indorse  on  the  bill  of  sale  the  fact  of  that  entry  haying 
been  made,  with  the  day  and  hour  thereof. 

The  Merchant  Shipping  (Mercantile  Marine 
Fund)  Act  1898  (61  &  62  Vict.  c.  44),  provides : 

Sect.  8.  Such  fees  shall  be  paid  in  respect  of  the 
registration,  transfer  (including  transmission),  and 
mortgage  of  British  ships  as  the  Board  of  Trade,  with 
the  consent  of  the  Treasury,  determine,  not  exceeding 
those  specified  in  the  first  schedule  to  this  Act,  and  aU 
such  fees  shall  be  paid  into  the  Exchequer.  Provided 
that  fees  shall  not  be  payable  under  this  section  in 
respect  of  vessels  solely  employed  in  fishing  or  sailing 
ships  of  under  one  hundred  tons. 

First  Schedule. — Table  of  maximum  fees  to  be  paid 
on  the  registration,  transfer,  and  mortgage  of  ships. — 2. 
Transfer  and  mortgage.  —  On  transfer,  transmission, 
registry  anew,  transfer  of  registry,  mortgage  and 
transfer  of  mortgage.  According  to  the  gross  tonnage 
represented  by  the  ships  or  shares  of  ships  transferred, 
Ao,  (e.g.,  the  transfer  of  a  one-sixty-fourth  share  in 
a  ship  of  6400  tons  to  be  reckoned  as  the  transfer  of 
100  tons) 

£    8.   d. 

Under  lOtons  0    2    6 

10  tons  and  under    20  tons  0    5    0 

20    „        „  30    „      0     7    6 

30     „        „  40     „      0  10     0 

40     „        „  50     „     0  12     6 

50     „        „  75     „      0  15    0 

75    „        „  100     „      0  17     6 

100     „        „  125     „      10     0 

and  a  further  fee  of  2s.  6d.  for  every  additional  fifty 
tons,  or  part  of  fifty  tons,  up  to  500  tons,  after  whic^ 
28.  6d.  for  every  100  tons,  or  part  of  100  tons. 

Horridge  for  the  plaintiffs. — On  the  construc- 
tion of  the  sections  the  basis  of  calculating  these 
fees  adopted  by  the  plaintiffs  is  the  correct  one. 
These  fees,  specified  in  sched.  1,  were  not'intended 
to  meet  the  expenses  of  the  registration  of  each 
transfer,  but  were  intended  to  go  to  the  General 
Lighthouse  Fond  constituted  under  the  Act 
of  1898.  The  transaction  must  be  looked  at  as 
a  whole,  and  the  intention  of  the  Act  clearly  was 
that  one  fee  should  be  payable  in  respect  of  the 
gross  tonnage  of  all  the  shares  in  any  one  ship 
transferred  to  the  person  who  seeks  to  be  regis- 
tered as  owner  of  those  shares,  and  it  is  imma- 
terial that  these  shares  are  transferred  to  this 


person  by  more  transfers  than  one.  The  fee  ia 
payable  on  the  transaction  as  a  whole,  and  not 
on  the  several  transfers  or  several  documents  by 
which  the  shares  are  transferred  to  the  plaintiffs. 
The  fee  is  payable  in  respect  of  the  ownership  of 
a  ship  or  sfaAres  where  those  have  been  trans- 
ferred to  one  person.  It  is,  as  stated  in  the 
schedule,  payable  *'  according  to  the  gross  tonnage 
represented  by  the  ships  or  shares  of  ships 
transferred  " ;  and  it  makes  no  difference  that  tbe 
transfer  of  the  ship  or  shares  to  one  person  has 
been  effected  by  transfers  from  different  trans- 
ferors. The  Act  may  fairly  be<ir  this  construc- 
tion, but  if  there  be  any  doubt  as  to  its  constmc- 
tion,  then,  as  it  is  a  Taxing  Act,  it  ought  tx>  be 
construed  in  favour  of  the  plaintiffs.  In  StockUm^ 
Bailway  Company  v.  Barrett  (II  CL  &  F.  590,  at 
p.  607)  Lord  Brougham  says:  "It  must  be 
observed  that,  in  dubio,  you  are  always  to  lean 
against  the  construction  which  imposes  a  burthen 
on  the  subject.  The  meaning  of  the  Legislature 
to  tax  him  must  be  clear."  In  the  case  of  Re  J, 
Thorley ;  Thorley  v.  Ma>8$am  (64  L.  T.  Rep.  at 
p.  517 ;  (1891)  2  Ch.  at  p.  623)  Lindlev,  L. J.— 
speaking  of  Acts  of  Parliament  which  impose 
legacy  duty — says:  "Those  Acts,  like  all  other 
Taxing  Acts,  are  to  be  read  strictly ;  that  is  to 
say,  they  are  not  to  be  extended  so  as  to  have  the 
effect  of  imposing  on  the  subject  a  tax  which 
Parliament  has  not  clearly  made  him  pay."  The 
principle  laid  down  in  Maxwell  on  the  Interpmta- 
tion  of  Statutes  (3rd  edit.  pp.  401,  402)  is  to  the 
same  effect. 

The  Solicitor-Oeneral  (Sir  Robert  Finlay,  Q.C.) 
(8,  A.  T.  Bowlatt  with  him)  for  the  defendant. — 
The  fee  is  to  be  paid  not  on  the  transaction  as  a 
whole,  but  upon  each  transfer  of  interest. 
"  According  to  the  gross  tonnage  represented  bj 
the  shares  transfer^d*'  means  according  to  the 
shares  transferred  by  each  transfer,  and  not 
according  to  the  total  shares  transferred  to  one 
transferee  by  all  the  transfers  relating  to  one  ship. 
To  see  what  fees  are  payable,  we  have  to  find  out 
how  many  transfers  of  interest  there  have  been  ta 
the  person  seeking  to  be  registered  as  owner.  In 
the  case  of  the  first  ship,  the  EthelhTirga,  there  were 
twenty  separate  transfers  to  the  plaintifb,  and 
therefore  twenty  separate  interests  have  been 
transferred  to  the  plaintiffs.  If  these  twenty 
separate  transfers  had  been  to  twenty  separatee 
persons,  instead  of  to  one  person  (the  plaintiffs)^ 
then  it  could  not  have  been  contended  that  the 
fee  would  not  have  been  payable  on  each  transfer. 
Take  the  case  of  a  person  having  five  shares 
which  he  transfers  to  five  different  persons,  then 
clearly  there  would  be  five  different  transfers  c^ 
interest,  and  the  fee  would  be  payable  on  the 
tonnage  transferred  by  each  transfer.  In  the 
same  way  if  there  be  five  persons  who  have 
between  them  five  shares  and  they  transfer  these 
five  shares  to  one  person,  there  would  be  five 
transfers  of  interest ;  and  there  are  none  the  leas 
five  transfers  because  they  result  in  transfer- 
ring the  five  shares  to  one  person  instead  of  to 
five  persons.  The  basis  of  calculation,  therefore,, 
adopted  by  the  defendant  is  in  accordance  with 
the  intention  of  the  Act,  and  is  the  correct  one. 

Horridge  in  reply. 

EIbnnedt,  J. — I  think  that  this  matter  is- 
reasonably  clear,  and  that  the  view  which  is  taken 
by  the  Customs  is  the  right  one.    As  I  read  the 
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•eotion,  on  a  transfer  there  is  to  be  a  payment  of 
a  fee  acoordincr  to  the  gross  tonnage  represented 
by  the  ships  or  shares  of  ships  transferred.  Now, 
in  the  present  case  one  purchaser  gets  transferred 
to  him  a  number  of  shares,  but  each  of  those 
shares,  or  a  certain  number  of  those  shares,  are 
not  merely  transferred  in  different  documents — 
and  this  is  not  a  tax  or  charge  upon  documents — 
but  each  of  those  transfers  is  in  fact  a  separate 
transaction,  and  is  in  that  sense  a  separate 
transfer.  Just  as,  I  take  it,  if  a  man  got  by  will 
a  transmission  of  ten  shares  and  by  purchase 
another  ten,  each  of  these  would  be  chargeable 
with  a  separate  fee  when  he  came  to  renter, 
althoup^h  ne  might  buy  the  ten  shares,  and  have 
possibly  transmitted  to  him  the  other  ten  shares 
by  succession  or  by  devise  at  the  same  time.  So 
it  seems  to  me  that,  although  it  is  a  purchasing 
at  the  same  time  from  dSSerent  persons,  the 
plaintiffs  ought  to  pay  according  to  this  scale  on 
the  gross  tonnage  represented  by  the  shares  in 
each  transfer  as  a  separate  transaction,  and  as  if 
they  had  not  at  the  same  time  bought  the  others. 
Therefore  to  my  mind  it  appears  to  be  clear  that 
the  defendant  is  entitled  to  judgment. 

Judgment  for  the  defendant  toith  costs. 

Solicitors  for  the  plaintiffs,  Holman,  Birdtoood, 
and  Co. 

Solicitor  for  the  defendant,  0.  J.  Follett, 
Solicitor  of  the  Customs. 


April  25  and  30, 1900. 

(Before  Mathbw,  J.) 

Ttjbnbull,  Maetin,  and  Co.  v,  Hull  IJndeb- 
wBiTEBS'  Association,  (a) 

Marine  insv/rance — Loss  of  freight^Exception — 
— '*  Claim  consequent  on  loss  of  time  " — Frozen 
mecU — Destruction  of  refrigerator, 

A  policy  on  freight  of  frozen  meat  contained  the 
clause,  **  Chartered  freights  and  freights  are 
warranted  free  from  any  claim  consequent  on 
loss  of  time,'*  Before  the  vessel  loaded  the  meat, 
afire  destroyed  her  refrigerating  machinery,  so 
tha:t  she  could  not  carry  frozen  meat  It  was 
necessary  to  bring  the  materials  to  repair  from 
England  to  Australia,  where  the  fire  occurred, 
which  would  ha/ve  involved  great  delay. 

EM,  thai,  as  this  would  have  rendered  the  earning 
the  freight  commercially  impossible,  this  was  a 
loss  "  consequent  on  loss  of  time  *'  unthin  the 
words  of  the  policy. 

This  was  an  action  to  recover  a  total  loss  on  a 
policy  on  freight  on  a  cargo  of  frozen  meat. 

The  insurance  was  on  the  outward  voyage  of 
the  steamship  Buteshire  for  freight  expected  to 
be  earned  on  the  homeward  voyage,  and  the  risk 
was  described  in  the  following  terms : 

At  and  from  London  to  any  port  or  i>ortB  and  (or) 
plaoe  or  plaoes  in  any  order  or  rotation  in  Anatralia 
ud  (or)  Tasmania  and  (or)  New  Zealand,  risk  to  oon- 
tinoe  QntQ  steamer  sails  from  final  loading  port  on  home- 
ward voyage. 

The  subject-matter  was  described  as  follows : 

Upon  freight  of  frozen  meat,  obartered  or  as  if  obar- 
tared,  on  board  or  not  on  board,  foil  interest  admitted. 

(a)  Beported  by  W.  db  B.  Hbebxbt,  Esq.,  Banister-at-Law.        I 


The  policy  also  contained  the  following  special 
clause : 

Chartered  freights  and  freights  are  warranted  free 
from  any  claim  consequent  on  loss  of  time  whether 
arising  from  a  peril  of  the  sea  or  otherwise. 

It  was  not  disputed  that  the  words  "  or  other* 
wise  "  meant  other  perils  insured  against. 

The  evidence  showed  that  at  the  time  when  the 
vessel  sailed  no  contracts  had  been  secured  by  the 
plaintiffs  for  the  shipment  of  frozen  meat  from 
the  colonial  ports,  but  such  contracts  were  made, 
and  the  homeward  cargo  was  booked  at  Newcastle^ 
Melbourne,  and  New  Zealand  ports,  while  the 
vessel  was  making  her  outward  voyage.  Frozen 
meat  must  be  shipped  at  the  times  specified  in 
the  contracts  with  shippers,  and  the  shipments 
cannot  be  delayed.  Where  the  vessel  is  msabled 
from  fulfilling  her  engagements  frozen  meat 
would  in  the  ordinary  course  be  forwarded  in 
another  vessel.  A  delay  involving  no  great 
length  of  time  due  to  damage  by  perils  insured 
agsdnst,  either  to  ship  or  machinery,  would  pre- 
vent the  vessel  from  earning  freight  contracted 
for,  and  would  thus  defeat  the  object  of  the- 
adventure.  The  risk  is  therefore  one  which 
underwriters  would  be  cautious  about  accepting. 
The  Buteshire  was  fitted  with  refrigerating 
machinery  of  a  special  kind  in  three  of  her  five 
holds.  The  other  holds  were  used  for  ordinary 
cargo. 

The  ship  arrived  at  Sydney  on  the  15th  Oct^ 
1898  and  discharged  her  outward  cargo. 

On  the  18th  Oct.  a  fire  occurred  on  board,  and 
so  damaged  her  refrigerating  machineiy  that  she^ 
was  dissLoled  from  carrying  a  cargo  of  frozen, 
meat.  Materials  for  the  repair  of  the  refrigerating 
machinery  could  not  be  procured,  and  must  have 
been  brought  from  England,  and  the  owners  pro- 
perly determined  to  send  the  vessel  home  with 
such  ordinary  cargo  as  she  could  procure  and  to 
have  the  damage  repaired  in  England.  The  earn- 
ing of  the  freight  was  in  this  way  rendered  com- 
mercially impossible. 

Carver,  Q.O.  and  J,  A,  Hamilton  for  the  plain- 
tiffs.— The  clause  that  "  chartered  freights  and 
freights  are  warranted  free  from  an^  claim  con- 
sequent on  loss  of  time  *'  has  no  appbcation  here. 
The  case  upon  which  the  defendants  are  relying 
is  Bensaude  v.  Thames  and  Mersey  Marine 
Insurance  Company  (77  L.  T.  ilep.  282;  8  Asp. 
Mar.  Law  Gas.  315 ;  (1897)  A.  C.  609).  In  that 
case  the  clause  was  "  free  from  any  claim  con- 
sequent on  loss  of  time,  whether  arising  from  a 
peril  of  the  sea  or  otherwise,"  and  owing  to  the 
shaft  breaking  and  the  delay  arising  the  charterers 
put  an  end  to  the  charter.  Here  the  loss  is  not 
one  of  time,  but  of  machinery,  and  the  power 
of  carrying  frozen  meat  only  arose  because  the 
refrigeration  was  gone.  This  was  not  a  case  of  a 
chartered  freight.    They  also  referred  to 

Jackson  v.  Union  Marine  Insurance  Company,  31 
L.  T.  Bep.  789 ;  2  Asp.  Mar.  Law  Cas.  435  -, 
L.  Eep.  10  C.  P.  125. 

Joseph  WaUon,  Q.C.  and  Theobald  Mathew  for 
the  d^endants. — This  case  cannot  in  principle  be 
distinguished  from  Bensaude  v,  Thames  and 
Mersey  Marine  Insurance  Company  (ubisup,),  and 
this  is  a  "  claim  consequent  on  loss  of  time."  The 
whole  loss  was  incurred  here  because  the 
refrigerating  machinery    could  not  be    repaired 
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quickly,  and  so  it  was  *' consequent  on  loss  of 
time." 

Carver,  Q.O.  in  reply. 

April  30.  —  Mathbw,  J.  read  the  following 
judgment : — [His  Lordship,  after  stating;  the  facts 
set  out  above,  continued :]  It  was  argued  for 
the  plaintiffs  upon  the  authority  of  Jackson 
V.  Union  MaHne  Inswrance  Company  (31  L.  T. 
Hep.  789;  2  Asp.  Mar.  Law  Gas.  435;  L.  Bep. 
10  0.  P.  125)  that  a  delay  due  to  a  peril  insured 
against  which  frustrated  uie  object  of  the  voyage 
and  prevented  the  vessel  from  earning  her  home- 
ward f reieht  entitled  the  plaintiffs  to  recover  as 
for  a  total  loss.  For  the  defendants  reliance  was 
placed  on  the  terms  of  the  warranty  and  upon 
the  decision  in  the  case  of  Benaaude  v.  Thames 
and  Mersey  Marine  Insurance  Company  (77 
L.  T.  Rep.  282;  8  Asp.  Mar.  Law  Gas.  315; 
(1897)  A.  G.  609).  The  loss,  it  was  argued, 
was  due  not  merely  to  the  fire,  but  to  the  time 
which  the  repairs  must  have  taken.  The  argument 
for  the  plaintiffs,  on  the  other  hand,  that  the 
claim  was  consequent  not  upon  loss  of  time 
but  upon  the  disablement  of  the  vessel  by 
a  peru  insured  against  was  rejected  by  the 
Gourt  of  Appeal  and  the  House  of  Lords  in  that 
case.  The  diekmage  in  both  cases  was  of  such  a 
character  that  it  became  impossible  to  prosecute 
the  voyage  within  the  necessary  time.  An 
attempt  was  made  to  distinguish  the  present  case 
from  the  decision  in  Bensaude  v.  Thames  and 
Mersey  Marine  Insurance  Company  on  the  ground 
that  this  was  not  chartered  freight;  but  the 
warranty  applies  not  only  to  chartered  freight 
but  to  all  freights ;  and  the  several  contracts  of 
affreightment  made  with  the  shippers  had  the 
same  operation  as  if  they  were  grouped  in  a 
charter- party.  In  each  case  the  resmt  of  the  peril 
insured  against  would  have  been  the  same^viz., 
to  disable  the  ship  from  fulfilling  her  engage- 
ments in  proper  time.  It  seems  to  me  that  no 
such  distinction  can  be  reasonably  made.  The  ship 
was  damaged  by  a  peril  insured  against ;  and  her 
capacity  to  carry  frozen  meat  was  suspended  until 
her  machinery  had  been  repaired.  If  she  could 
have  been  repaired  promptly  there  would  have 
been  no  loss  of  freight.  The  loss,  therefore,  was 
"  consequent  on  loss  of  time  "  within  the  meaning 
of  the  warranty.    I  give  judgment  for  the  defen- 

Judgment  accordingly. 

Solicitors :  Hollams,  8on,  Coward,  and  HawJes- 
ley  ;  Waltons,  Johnson,  Bubh,  and  Whatton, 


May  2  and  7, 1900. 
(Before  Mathew,  J.) 

NiCKOLL  AND    KnIGHT    V.    ASHTON,    EdBIDGB, 

AND  Go.  (a) 

Sale  of  goods — Contract  for  sale  of  cargo^Cargo 
to  he  shipped  by  specified  ship  at  specified  time 
— Impossibility  of  performance  through,  damage 
to  ship — Liability  of  seller — Implied  condition 
as  to  ending  of  contract. 

The  defendants  on  the  2Mh  Oct,  1899  made  a 
contract  with  the  plaintiffs  for  the  sale  to  the 
plaintiffs  of  a  cargo  of  cotton  seed  to  be  shipped 
ai  Alexandria  during  the  month  of  Jan,  1900 

(a)  Beported  by  W.  W.  Orb,  Bm].,  BftirlBter-at-Law. 


by  the  steamship  Orlando,  which  had  been 
chartered  on  the  ISth  Oct,  by  Messrs.  B,  to 
proceed  to  Alexandria  and  load  the  cargo,  the 
charterers  having  the  option  of  can^Ming  the 
charter  if  the  ship  did  not  arrive  by  the  25<^ 
Jan.  190O.  Messrs,  B.  sold  the  cargo  to  the 
defendants,  who  in  turn  sold  it  to  the  plaintiffs. 
While  the  ship  was  on  her  way  to  locia  her  oui^ 
ward  cargo  she  was,  on  tne  21st  Nov.,  so 
damaged  by  perils  of  the  seas  through  strand^ 
ing  as  to  mMce  it  impossible  for  her  to  arrive  ai 
the  port  of  loading  \n  time  to  take  the  cargo  on 
board,  and  on  the  20th  Dec.  notice  of  this  fact, 
and  that  it  would  be  impossible  for  the  ship  to 
load  before  March,  was  given  to  the  plaintiffs. 
The  contract  contained  no  express  provision  as 
to  what  was  to  happen  in  the  event  of  the  ship 
being  so  damaged  as  to  be  unable  to  perform  the 
contract,  and  its  performance  thus  became  im- 
possible through  no  fault  of  either  party.  In  an 
action  by  the  plaintiffs  for  damages  for  breach 
of  the  contract : 
Held,  thai  the  contract  having  become  impossible 
of  performance  through  the  damage  to  the 
ship,  a  condition  ought  to  be  implied  in  ii 
that  under  the  circumstances  neither  party  was 
bound  by  it ;  that  the  contract  was  therefore  at 
an  end,  and  that  the  defendants  were  not 
liable  to  the  plaintiffs  for  its  non-performance 
by  them. 

Action  tried  before  Mathew,  J.  in  the  Gommercial 
Gourt. 

The  plaintiffs  Messrs.  Nickoll  and  Knight 
carried  on  business  in  the  city  of  London  as 
grain  and  seed  merchants  and  oil  brokers,  and 
the  defendants  carried  on  business  there  as  grain 
and  seed  brokers. 

The  action  was  brought  to  recover  a  sum  of 
28082.  2s,  9d,  as  damages  for  breach  of  a  oon- 
tract  dated  the  24th  Oct.  1899,  for  the  sale  by  the 
defendants  to  the  plaintiffs  of  a  cargo  of  Egyptian 
cotton- seed  for  s^pment  in  the  month  of  Jan. 
1900,  per  the  steamer  Orlando, 

On  the  13th  Oct.  1899,  Messrs.  Behrend,  of 
London,  agreed  with  the  owner  of  the  Orlarido 
to  charter  the  steamer,  which  was  to  proceed  from 
the  Baltic  or  the  United  Kingdom  or  Gontinent 
to  Alexandria,  in  Egypt,  and  there  load  a  cargo 
not  exceeding  1900  tons  of  cotton-seed  for  a  safe 
port  in  the  United  Kingdom  or  Gontinent  within 
certain  limits.  By  clauses  in  the  charter-party 
the  owner  was  to  l)e  at  liberty  to  take  an  outward 
cargo  to  the  Mediterranean  or  any  ports  on  the 
way  to  Alexandria,  and  lay  days  were  not  to 
commence  until  the  1st  Jan.  1900,  unless  both 
ship  and  cargo  were  ready  before  that  date,  and 
the  charterers  were  to  have  the  option  of  oancellii^ 
the  charter  if  the  steamer  did  not  arrive  and  be 
ready  to  load  by  the  25th  Jan.  1900 ;  and  the  act 
of  God,  perils,  dangers,  and  accidents  of  the  sea, 
fire  from  any  cause,  strandings,  collisions,  and  all 
other  accidents  of  navigation  and  all  losses  and 
damages  caused  thereby  were  excepted  in  the 
usual  way. 

On  the  24th  Oct.  1899,  Messrs.  Behrend  in- 
structed the  defendants  to  sell  a  cargo  of  from  1600 
tons  to  1900  tons  of  cotton-seed  for  shipment  by 
the  Orlando,  in  Jan.  1900,  and  on  the  same  day 
the  defendants  arranged  for  the  sale  to  the 
plaintiib.  Tbe  defendants  not  giving  the  name 
of  their  prmdpals  became  liable  as   principak 
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oa  this  contract.  The  sale  was  effected  by  the 
defendants  passing  to  the  plaintiffs  a  sold 
contract,  and  to  Messrs.  Behrend  a  bonght 
contract  in  identical  terms  (except  as  to  com- 
mission). 

The  material  parts  of  this  contract  were  as 
f oUows : 

Sold  this  d»7  (24th  Oot.  1899)  to  Meaera.  Niokoll  and 
Knight  the  following  Egyptian  cotton -aeed,  namely,  a 
cargo  to  oonaiat  of  from  1600  tons  to  1900  tons  to  be 
shipped  by  a  steamer  at  Alexandria  and  (or)  Port  Said 
and  (or)  Ismalia,  during  the  month  of  Jan.  1900,  per 
S8.  Orlando,  at  61.  3«.  9d.  per  ton.  The  seed  is  to  be 
delivered  at  destined  port  to  bnyers'  craft  alongside  in 
sonnd  and  merchantable  condition,  and  paid  for  in 
London  in  fourteen  days  from  being  ready  for  delivery 
by  cash  (against  shipping  documents  or  delivery  order 
if  required),  &o.  Particulars  of  shipment  are  to  be 
duly  declared,  the  yessel  to  go  to  any  safe  floating  port 
in  the  United  Kingdom,  buyers  to  give  destination  in 
writing  immediately  upon  receiving  notice  from  the  sellers 
tiiat  such  is  required,  &c. 

Clause  5  was  as  follows : 

In  case  of  prohibition  of  export,  blockade,  or  hostili- 
ties, preventing  shipment,  this  contract,  or  any  unful- 
filled part  thereof,  is  to  be  cancelled. 

Glanse  6  dealt  with  the  case  of  the  non-dis- 
charge of  the  cargo  by  reason  of  a  strike  or  lock- 
ont,  and  clause  7  provided  as  to  arbitration  in 
case  the  whole  or  any  portion  of  the  seed  should 
on  arrival  turn  out  not  equal  to  the  warranty  or 
be  damaged  or  out  of  condition  and  generally  in 
case  there  should  be  any  claim  or  dispute  arising 
out  of  the  contract,  and  the  contract  was  to  be 
void  as  regards  any  portion  that  might  not  arrive 
by  the  steamer  declared  under  this  contract. 

The  contract  made  no  provision  as  to  what 
should  be  the  rights  of  the  parties  in  case  the 
vessel  were  unable  to  perform  the  contract. 

While  the  vessel  was  proceeding  on  her  way 
from  West  Hartlepool  to  load  her  outward  cargo 
she  grounded  in  the  Baltic  on  the  21st  Nov.  She 
was  salved,  taken  into  harbour,  and  was  found  to 
be  so  severely  damaged  as  to  render  it  impossible 
for  her  to  proceed  to  Alexandria  in  the  stipulated 
time. 

The  repairs  were  not  completed  till  the  end  of 
February  or  early  in  March. 

On  the  19th  Dec.  the  shipbrokers  wrote  that  the 
ship  was  so  damaged  that  it  would  be  impossible 
for  her  to  load  heiore  March,  and  on  the  20th  Dec. 
the  defendants  ^ent  a  copy  of  this  letter  to  the 
plaintiffs  with  the  additional  statement  by  the 
shipbrokers  that  it  would  possibly  be  May  before 
the  ship  could  be  loaded,  so  that  the  plaintiffs 
knew  on  ihe  20th  Dec.  that  it  would  be  impossible 
for  the  ship  to  arrive  and  load  the  cargo  at  the 
stipulated  time. 

As  soon  as  it  became  apparent  that  the  ship 
could  not  arrive  in  time  to  carry  out  the  contract 
arbitration  proceedings  took  place  between  the 
parties,  but  these  proceedings  ultimately  proved 
abortive,  and  the  present  action  was  begun  on  the 
28th  Feb.  1900. 

A  week  after  action  brought  Messrs.  Behrend 
heard  that  the  Orlando  was  about  to  proceed  to 
Alexandria  to  fulfil  her  charter,  and  on  the 
8th  March  the  defendants  wrote  to  the  plaintiffs 
and  offered  to  load  the  cargo,  but  the  plaintiffs 
refused. 

The  question  now  was  whether,  the  contract 
having  become  impossible  of  performance  through 


the  damage  to  the  vessel  without  any  default  on 
the  part  of  the  defendants,  the  defendants  were 
liable  to  the  plaintiffs  for  breach  of  the  contract,, 
the  contract  itself  making  no  provision  for  what 
happened  to  the  vessel. 

Joseph  Walton,  Q.O.  {F.  W,  HoUams  with  him) 
for  the  plaintiffs. — The  contract  was  an  absolute 
contract  to  load  this  cargo  during  the  month  of 
January,  and  amounted  to  an  implied  undertaking 
or  a  warranty  by  the  defendants  that  the  ship 
should  be  able  and  ready  to  take  the  cargo  on 
board  at  the  stipulated  time.  By  the  contract  the 
defendants  undertook  the  risk  of  the  vessel  being 
disabled  or  damaged  by  perils  of  the  seas  and  not 
being  able  to  perform  toe  contract,  and  the  de- 
fendants are  liable  in  damages  if  the  ship  is  so 
damaged  that  she  cannot  arrive  in  time  to  perform 
the  contract.  It  may  be  said  that  the  damage  to 
the  ship  arose  from  imforeseen  circumstances  over 
which  the  defendants  had  no  control,  and  the 
defendants  ought  not  to  be  liable  in  damages  in 
consequence.  The  answer  to  that  is  that  the 
defendants  could  have,  and  ought  to  have,  pro- 
vided against  that  in  the  contract,  but  they  have 
not  done  so.  There  is  no  such  clause  in  the  con- 
tract as  would  exonerate  the  defendants  from  the 
risk  of  damage  to  the  vessel;  on  the  contrary^ 
there  is  an  indication  in  the  contract  that  the 
defendants  are  to  be  liable  in  such  a  case. 
It  is  said  tha);  there  ought  to  be  a  condition 
implied  in  the  contract  that  if  the  contract 
becomes  impossible  of  performance  without 
default  of  either  party,  then  neithei*  party - 
ought  to  be  bound.  But  clause  5  of  the  con- 
tract expressly  provides  for  the  cases  where  the 
contract  was  to  be  canceUed,  and  these  must  be* 
taken  to  be  exclusive  of  all  other  causes.  The 
non-arrival  of  the  ship  to  take  the  cargo  on  board 
at  the  proper  time  is  not  one  of  these  cases,  and 
must  therefore  be  taken  to  be  excluded  from  the 
causes  which  entitle  the  defendants  to  cancel 
the  contract.  The  defendants,  therefore,  not 
having  loaded  the  cargo  according  to  the  con- 
tract, are  liable  in  damages  to  the  plaintiffs: 
Aahmore  and  Son  v.  C.  o.  Cox  and  Co.  (1899) 
1  Q.  B.  436). 

Bray,  Q,,C,  (Edward  Bray  with  him)  for  the 
defendants. — When  the  contract  became  impos- 
sible of  performance  by  the  damage  to  the  ship 
the  defendants  were  no  longer  bound  by  it,  and  a 
condition  ought  to  be  implied  in  the  contract  that 
under  such  circumstances  the  defendants  were 
excused'  from  the  performance  of  it  The  argu- 
ment for  the  pmntiffs  rests  on  this,  that  a 
warranty  should  be  implied  in  the  contract  that 
the  ship  should  be  in  existence,  and  should  be 
able  to  take  the  cargo  on  board  in  January. 
That  would  amount  to  insuring  the  ship,  and  it 
would  be  most  unreasonable  to  throw  that  burden 
upon  the  defendants  in  the  absence  of  an  expresa 
stipulation  for  the  purpose.  There  is  no  such 
express  stipulation.  The  principle  applicable  in  this 
case  is  well  laid  down  by  Blackburn,  J.  in  Taylor  v. 
CaldweU  (8  L.  T.  Rep.  356,  at  p.  358 ;  3  B.  &  S. 
826,  at  p.  839),  thus :  "  The  principle  seems  to  us 
to  be  that,  in  contracts  in  which  the  performance 
depends  on  the  continued  existence  of  a  given 
person  or  thing,  a  condition  is  implied  that  the 
im^ssibllity  of  performance  arising  from  the 
perishing  of  the  person  or  thing  shall  excuse  the 
performance."    Here  the  performance  depends  on 
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tbe  continued  existence  of  tbe  ship,  and  it  became 
impossible  to  perform  tbe  contract  in  January 
witbont  any  fault  on  our  part,  and  therefore  in 
tbe  words  of  Blackburn,  J.  tbat  excuses  tbe 
performance.  A^in  be  says  tbat  in  sucb  a  con- 
tract as  tbis,  *'in  tbe  absence  of  any  warranty 
tbat  tbe  tbing  sball  exist,  the  contract  is  not  to 
be  construed  as  a  positive  contract,  but  as  subject 
to  an  implied  condition  tbat  tbe  parties  sball  be 
excused,  in  case,  before  breacb,  performance 
becomes  impossible  from  tbe  perisbing  of  tbe 
tbing  witbout  default  of  tbe  contractor."  Tbis 
language  is  cited  and  an  proved  of  by  Kelly,  G.B. 
in  Mobinson  v.  Davison  {24  L.  T.  Rep.  755 ;  L.  Rep. 
6  Ex.  269).  So,  in  Howell  v.  Coupland  (30  L.  T. 
Rep.  677 ;  L.  Rep.  9  Q.  B.  462),  where  tbe  defen- 
dant agreed  to  sell  to  tbe  plaintiff  a  quantity  of 
potatoes  to  be  grown,  and  wbere  before  tbe  time 
for  delivery  tbe  potato  blight  appeared  and  the 
cro^  failed,  it  was  held  that  the  contract  was 
subject  to  tbe  implied  condition  tbat  tbe  defen- 
dant sbould  be  excused  wben  tbe  performance 
bad  become  impossible  witbout  any  default  on  bis 
part ;  and  Blackburn,  J.  beld  tbat  the  principle 
be  bad  laid  down  in  Taylor  v.  Caldwell  {ubi 
Slip,),  applied.  Tbe  same  principle  was  laid 
down  in  Baily  ▼.  De  Creapigny  (19  L.  T. 
Rep.  681 ;  L.  Rep.  4  Q.  B.  180),  and  in 
Clifford  V.  Watte  (22  L.  T.  Rep.  717 ;  L.  Rep.  5 
O.  P.  577).  Tbis  was  tbe  case  of  a  cargo  to  be 
shipped  by  a  particular  vessel,  to  arrive  at  a  par- 
ticular time  witb  a  particular  cargo,  and  every 
one  of  these  decisions  sbows  tbat  in  tbe  absence 
of  an  express  warranty  tbat  she  sbould  arrive, 
tbere  is  no  contract  tbat  she  sbould  arrive.  Tbe 
whole  tbing  is  made  to  depend  on  tbe  vessel 
airiving,  and  it  assumes  tbe  continued  existence 
and  sale  arrival  of  tbe  vessel  In  tbe  words  of 
Parke,  B.,  in  the  case  of  a  similar  contract,  in 
Johnson  v.  Macdonald  (9  M.  &  W.  600,  at  p.  605) : 
''I  think,  therefore,  that  according  to  its  true 
meaning,  tbe  language  of  tbis  contract  renders 
tbe  performance  of  it  conditional  on  a  double 
-event,  tbe  arrival  in  safety  of  tbe  vessel  and  her 
<^argo  .  .  .  and  tbat,  if  tbe  vesFcl  is  lost,  tb«) 
K3ontract  is  to  be  altogether  void."  No  inference 
can  be  drawn  from  tbe  insertion  in  tbe  printed  con- 
tract of  clause  5,  wbich  bas  been  relied  on  by  tbe 
plaintiffs.  Tbere  is  nothing  in  tbat  clause  which 
excludes  tbe  implication  which  is  shown  by  the 
Above  cases  to  exist.  [Mathbw,  J.  referred  to 
Both  V.  Taysen,  Townsend,  and  Co.  (73  L.  T.  Rep. 
628;  8  Asp.  Mar.  Law  Oas.  120;  1  Com.  Gas. 
506) ;  and  to  Jackson  v.  Union  Marine  Insurance 
Company  Limited  (31  L.  T.  Rep.  789 ;  2  Asp.  Mar. 
Law  Gas.  435 ;  L.  Rep.  10  G.  P.  125.] 

Joseph  Walton,  Q.G.  in  reply. 

Cur»  adv,  vult. 

May  7. — Mathbw,  J. — This  was  an  action 
brought  to  recover  28082.  2s,  9(2.  as  damages  for 
breach  of  contract  for  tbe  sale  by  tbe  defendants 
to  tbe  plaintiffs  of  a  cargo  of  cotton-seed.  The 
contract  was  entered  into  on  the  24tb  Oct.  1899, 
and  tbe  defendants  by  tbat  contract  sold  to  tbe 
plaintiffs  a  cargo  of  Egyptian  cotton- seed  con- 
sisting of  from  1600  to  1900  tons  to  be  shipped  at 
Alexandria  and  (or)  Port  Said  and  (or)  IsmaUa 
during  tbe  month  of  Jan.  1900  bv  tbe  steamship 
Orlando  at  62.  3«.  9d.  per  ton.  The  contract  con- 
tained a  series  of  clauses,  each  of  wbich  is  important 
in  arriving  at  tbe  meaning  of  tbe  contract.  What 


happened  was  this.  Tbe  ship  was  disabled  by 
perils  of  tbe  seas  from  arriving  in  time  to  take 
tbe  cargo  on  board,  and  in  these  circumstanoee 
damages  were  claimed  by  the  plaintiffs  becanae 
tbe  defendants  had  not  done  what  was  impossible^ 
namely,  to  ship  tbe  cargo  as  provided  for  in  tbe 
contract.  It  is  only  necessary  to  say  tbat  tbe 
3rd,  4th,  5tb,  6th,  and  7th  dauAes  of  the  conti'aot 
all  would  seem  to  assume  tbat  tbe  contriict  was  to 
become  operative  on  its  being  shown  that  tbe  ship 
was  fit  to  take  tbe  cargo  on  board  in  tbe  time 
specified  in  tbe  contract.  No  express  provision 
was  made  in  tbe  contract  for  what  happened  to 
tbe  ship.  The  contract  having  been  made  in 
October,  in  tbe  following  month  the  ship,  which 
was  then  in  tbe  Baltic,  was  stranded  by  perils  of 
tbe  sea  and  was  so  damaged,  it  was  agreed,  as  to 
make  it  impossible  for  her  to  arrive  in  time  at  tbe 
port  of  loading.  Notice  of  tbis  fact  was  given  to 
tho  plaintiffs  on  the  20th  Dec.  and  the  position  of 
the  parties  to  the  transaction  at  that  time  was 
this :  From  tbe  correspondence  it  appears  tbat  a 
firm  of  Bebrend  and  Go.  bad  chartered  the  ship 
to  bring  tbe  cargo  home.  They  sold  the  cargo  to 
the  defendants  who,  by  a  contract  in  sioiilar 
terms,  sold  it  to  tbe  plaintiffs.  When  notice  was 
given  of  tbe  condition  of  tbe  ship  and  it  was  dear 
mat  she  could  not  be  repaired  in  time,  tbere  was  a 
proposal  to  settle  any  dispute  between  the  parties 
by  arbitration.  Tbe  attempt  to  arbitrate  became 
abortive.  The  umpire  who  was  appointed  refused 
to  state  a  case  upon  tbe  question  of  law  proposed 
to  be  raised,  and  upon  that  be  withdrew  from  bis 
position  of  umpire,  and  tbe  case  then  came  into 
court.  Tbe  argument  for  tbe  plaintiffs  was  this: 
The  contract,  it  was  said,  was  an  absolute  contract 
to  load  the  cargo  in  January  and  that  a  warranty 
sbould  therefore  be  implied  tbat  tbe  ship  wonld 
then  be  able  to  take  tbe  cargo  on  board.  Tbe 
defendants,  it  was  said,  took  upon  themselves  tbe 
risk  of  tbe  ship  being  lost  or  disabled  by  perils  of 
tbe  sea  and  must  therefore  be  answerable  in 
damages.  It  was  said  tbat  the  matter  occurred 
from  unforeseen  circumstances  which  were  beyond 
the  control  of  tbe  defendants,  but  that  tbe^  ought 
to  have  provided  against  any  sucb  contingency 
by  the  terms  of  their  contract.  Tbe  prindple 
upon  wbich  tbe  plaintiffs  based  their  argument  is 
indicated  in  very  many  cases ;  and  I  may  refer  to 
tbe  recent  case  of  Ashmore  and  Son  v.  U.  8.  Cox 
and  Co.  (1899)  1  Q.  B.  436),  as  indicating  tbat 
principle.  On  the  other  band,  for  the  defendants 
it  was  urged  that  any  sucb  warranty  was  un- 
reasonable and  ought  not  to  be  impbed,  as  no 
man  of  business  would  be  likely  in  such  a  contract 
to  insure  tbe  safety  of  the  ship  from  the  date  of 
tbe  contract  in  October  untU  the  following 
January.  Both  parties,  it  was  argued,  assuitied 
tbat  the  ship  would  be  fit  to  fulfil  her  engagement 
and  therefore  bad  contemplated  her  continued 
existence  and  her  fitness  to  take  cargo  on  boajrd 
and  tbat  tbis  was  tbe  basis  of  what  was  to  be 
done.  Therefore,  it  was  argued,  a  condition 
ought  to  be  implied  tbat  the  defendants  should 
be  excused  when  performance  became  impossible 
by  the  loss  or  damage  to  the  ship  by  a  sea  periL 
Many  cases  were  cited  in  support  of  this  conten- 
tion ;  but  reliance  was  principally  placed  upon 
the  statement  of  tbe  law  in  Taylor  v.  CaldweU 
{ubi  sup.).  There  the  rule  is  stated  in  the  fol- 
lowing terms  by  Lord  Blackburn  (then  Blade- 
bum,  J.)  (8  L.  T.  Rep.,  at  p.  357;  3  B.  &  S., 
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at  p.  833) :  *'  There  seems  no  doubt  that  where 
there  is  a  positive  contract  to  do  a  thing,  not  in 
itself  unlawful,  the  contractor  must  perform  it  or 
pay  damaees  for  not  doin^  it,  although  in  con- 
sequence  (^  unforeseen  accidents,  the  performance 
of  nis  contract  has  become  unexpectedly  burthen- 
some  or  even  impossible.  .  .  .  But  this  rule 
is  only  applicable  when  the  contract  is  positive 
and  absolute,  and  not  subject  to  any  condition 
^ther  express  or  implied ;  and  there  are  autho- 
rities  which,  as  we  think,  establish  t^e  principle 
that  where  from  the  nature  of  the  contract  it 
appears  that  the  parties  must  from  the  beginning 
have  known  that  it  could  not  be  fulfilled  unless 
when  the  time  for  the  fulfilment  of  the  contract 
arrived  some  particular  specified  thing  continued 
to  exist,  BO  that,  when  entering  into  the  contract, 
they  must  have  contemplated  such  continuing 
existence  as  the  foundation  of  what  was  to  be 
done;  there,  in  the  absence  of  any  express  or 
implied  warranty  that  the  thing  shall  exist,  the 
contract  is  not  to.be  construed  as  a  positive 
contract,  but  as  subject  to  an  implied  condition 
that  the  parties  shall  be  excused  in  case, 
before  breach,  performance  becomes  impossible 
from  the  perishuig  of  the  thing  without  default  of 
the  contractor.*'  Many  cases  were  cited  in  the 
course  of  the  argument  to  show  that  that  is  an 
established  principle  of  law,  and  it  may  be  pointed 
out  that  it  is  recognised  in  the  Sale  of  GU>ods  Act 
1893  (56  &  57  Vict  c.  71),  s.  7.  That  section 
runs:  "Where  there  is  an  agreement  to  sell 
specific  goods,  and  subsequently  the  goods,  with- 
out any  fault  on  the  part  of  the  seller  or  buyer, 
perish  before  the  risK  passes  to  the  buyer,  the 
agreement  is  thereby  avoided.*' 

It  seems  to  me  that  the  contention  of  the 
defendants  is  right,  and  that  in  the  circumstances 
of  this  case  the  contract  was  at  an  end.  It  had 
become  impossible  of  performance,  and  the  con- 
dition  ought  to  be  implied  that  in  the  circum- 
staooes  neither  party  was  to  be  bound.  It  was 
farther  contended  for  the  plaintiffs  that,  although 
such  an  implication  might  arise  in  other  circum- 
stances, it  was  not  reasonable  having  regard  to 
clause  5  of  the  contract  in  question.  That  clause 
contained,  it  was  said,  the  sole  conditions  upon 
which  the  contract  was  not  to  be  binding.  The 
clause  ran  thus:  **In  case  of  prohibition  of 
export,  blockade,  or  hostilities,  preventing  ship- 
ment, this  contract  or  any  unfulfilled  part  thereof, 
is  to  be  canceUed.*'  It  was  said  that  no  additional 
condition  ought  to  have  been  implied — expressum 
/aeit  eessare  taciturn — and  it  will  be  remembered 
that  a  similar  argument  was  urged  in  Jackson  v. 
Union  Marine  Insurance  Company  Limited  (31 
L.  T.  Rep.  789;  2  Asp.  Mar.  Law  Cas.  435; 
L.  Rep.  10  C.  P.  125) ;  out  the  stipulations  are 
not  repugnant  to  each  other.  They  are  all  useful 
and  reasonable,  and  the  stipulation  in  question, 
the  implied  stipulation  contended  for  by  the 
defendants,  applies  to  a  different  stage  of  the 
transaction  than  that  contemplated  bv  clause  5. 
I  therefore  think  that  contention  on  the  part  of 
'^e  plaintiffs  fails.  Then  it  was  asked  how  far 
will  this  implied  condition  go?  Was  it  to  be 
applied  in  all  cases,  as,  for  example,  where  the 
shipowner  was  guilty  of  a  breach  of  the  charter- 
party  and  sent  the  vessel  elsewhere,  or  absolutely 
refused  to  take  the  cargo  on  board  P  In  such  a 
case  the  iinplication  would  not  be  reasonable,  for 
the  plsdntiffs  would  assume  that  the  defendants 
Vol.  IX.,  N.  S. 


had  entered  into  a  contract  of  charter,  or  were 

Erotected  by  a  contract  of  charter,  which  would 
ind  the  owner  to  take  the  cargo  on  board,  and 
there  would  be  a  remedy  over  against  the  owner 
of  the  ship  for  any  breach  of  his  charter-party. 
It  is  only  necessary  to  refer  to  one  other  point  in 
the  case.  There  was  a  prolonged  ar^ment  as  to  the 
proper  measure  of  damages,  and  it  appeared  that 
towards  the  end  of  December  the  plamtiffs  might 
have  obtained  another  cargo  at  the  then  market  price 
much  less  than  the  price  at  the  end  of  the  month 
of  January.  That  they  might  have  obtained  it 
was  clear  from  the  fact  that  they  did  procure 
another  cargo,  but  it  was  insisted  that  the  plain- 
tiffs were  entitled  to  wait  and  watch  the  rising 
market  until  the  end  of  January  and  claim  their 
damages  on  the  footing  of  the  then  market  rate. 
I  can  only  express  the  opinion — because  it  is  not 
necessary  for  my  judgment — that  no  such  conten- 
tion is  tenable  on  the  part  of  the  plaintiffs.  I 
think,  having  regard  to  the  decision  in  Both  v. 
Tayaen,  Townsend,  and  Co.  (73  L.  T.  Rep.  628 ; 
8  Asp.  Mar.  Law  Gas.  120;  affirmed  in  0.  A. 
1  Com.  Cas.  306),  the  plaintiffs  here  would  have 
been  bound  to  endeavour  to  mitigate  the  loss  by 
acting  as  ordinary  men  of  business  would  act, 
and  determining  the  liability  at  the  date  when 
they  entered  into  the  second  contract.  If  that 
is  the  proper  measure  of  damages  the  amount 
that  luLS  been  paid  into  court  would  cover  the 
plaintiffs'  claim.  I  therefore  give  judgment  for 
the  defendants  with  costs. 

Judgment  for  defendants  urith  costs. 

Solicitors    for    the  plaintiffs,   HoUams,    Sons, 
Coward,  and  Hawkesly. 
Solicitors  for  the  defendants,  TiUeards. 


May  7,  8,  9,  and  22, 1900. 

(Before  Biqham,  J.) 

Slbiqh  v.  Ttsbb.  (a) 

Marine    insurance  —  Policy  —  Cargo  —  Implied 
warranty    as    to    seaworthiness — Approval     of 
Lloyd* s  agents*  surveyor — Ventilation — Insuffi' 
ciency  of  cattlemen. 

In  a  policy  on  a  cargo  the  implied  warranty  of 
seaworthiness  is  not  excluded  by  a  provision 
that  '*  fittings  and  conditions  of  the  cattle  to  be 
approved  by  Lloyd*s  agents*  surveyor.** 

Insufficient  ventilation  a/nd  an  insufficient  supply 
of  cattlemen  constitute  a  breach  of  the  implied 
condition  of  seaworthiness  of  a  cargo  of  cattle. 

This  was  an  action  brought  on  a  Lloyd's  policy 
to  recover  from  the  defendant  his  proportion  of 
the  amount  payable  in  respect  of  a  loss  of  cattle 
shipped  at  Brisbane  in  the  steamer  Ningchow  for 
carnage  to  Lorenzo  Marques  in  Delagoa  Bay. 

The  defence  was  that  the  ship  was  unseaworthy 
for  the  carriage  of  the  cargo  because  of  want  of 
proper  appliances  for  ventilation,  and  because  she 
carried  an  insufficient  number  of  cattlemen  to 
attend  to  the  beasts. 

The  reply  to  that  defence  consisted  of  a  denial 
of  the  unseaworthiness  and  of  an  alle^tion  that 
the  implied  warranty  of  unseaworthiness  was 
excluded  by  the  express  terms  of  the  policy. 

The  policy  was  dated  the  10th  Feb.  1899. 

- 

(a)  Beported  by  W.  oi  B.  Hikbbbt,  Esq.,  Bwriiter-ftt-Law. 
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It  was  in  the  usual  form,  but  contaiiied  some 
special  proyisions. 

The  sub  ject-matter  of  the  insurance  was  described 
as  "  500  cattle  valued  at  14Z.  each." 

The  premium  was  15  guineas  per  cent.,  but  to 
return  3  per  cent,  for  no  claim. 

The  insurance  was  to  cover  '*  all  risks  of  ship- 
ping, unloading  craft,  t&c.,  until  safely  landed; 
all  risks  inclucung  mortality  and  jettison  arising 
from  any  cause  whatever ;  animals  walking  ashore 
or  when  slung  from  the  vessel,  walking  after 
being  taken  out  of  the  slin^,  and  landea,  to  be 
deemed  arrived  and  no  claim  to  attach  to  this 
policy  on  such  animals.  Each  animal  to  be  deemed 
a  separate  insurance.  Fittings  and  conditions  of 
the  cattle  to  be  approved  by  Lloyd's  agents' 
surveyor." 

The  Ningchoio  had  been  chartered  by  the  plain- 
tiff under  a  time  charter  which  provided  that  the 
owners  of  the  ship  should  allow  the  charterer  to 
erect  and  secure  stock  and  extra  passenger 
fittings,  and  should  provide  accommodation  for 
not  exceeding  twelve  stockmen,  the  charterer 
paying  the  owners  two  shillings  per  man  per  day 
lor  victualling  the  number  carried. 

The  shipment  of  the  cattle  began  on  the  20th 
Feb.  and  finished  on  the  22nd  Feb.  1899,  438 
beasts  being  put  on  board.  Of  this  number 
eighty-eight  were  put  on  an  orlop  deck,  which 
was  laid  at  the  bottom  of  the  vessel ;  180  were  put 
on  the  between  decks,  and  170  on  the  main  deck. 
Above  the  cattle  on  the  main  deck  1000  sheep 
were  carried  on  a  temporary  staging  erected  for 
the  purpose.  The  animals  were  in  charge  of 
a  body  of  about  fourteen  stockmen  furnished  by 
the  plaintiff,  a  man  named  Monro  being  their  fore- 
man or  captain. 

Before  the  vessel  arrived  at  Loren90  Marques 
practically  all  the  cattle  on  the  between  decks 
had  died,  and  over  30  per  cent,  of  those  on  the 
orlop  and  main  decks  had  met  the  same  fate. 
Only  185  beasts  out  of  the  whole  number  were 
landed  alive  at  the  port  of  destination. 

Joseph  Walton,  Q.C.  and  G.  A.  Hamilton  for 
the  plaintiff. — The  bad  weather  was  the  cause  of 
the  mortality  of  the  cattle.  If  there  ever  was 
any  defect  in  the  ventilation  it  was  put  right 
before  the  ship  sailed.  The  fittings  and  the  con- 
dition of  the  cattle  were  all  approved  by  Lloyd's 
agents*  surveyor  before  the  voyage  commenced, 
and  this  under  the  express  terms  of  the  policy 
excludes  the  implied  warranty  of  seaworthiness. 

Bobson,  Q.C.  and  Scrutton  for  the  defendant. 
— There  was  a  breach  of  the  implied  warranty  of 
seaworthiness,  as  the  ship  was  not  seaworthy  as 
a  cattle  ship.  It  was  laid  down  in  Quebec  Marine 
Insurance  Company  v.  Commercial  Bank  of 
Canada  (22  L.  T.  Bep.  559 ;  3  Mar.  Law  Oas. 
O.  S.  414 ;  L.  Bep.  3  F.  C.  234)  that  there  may 
be  different  stages  of  seaworthiness  in  cases 
where  the  different  stages  of  navigation  involve 
the  necessity  of  a  different  equipment  or 
state  of  seaworthiness,  but  the  vessel  must  be 
properly  equipped,  and  in  all  respects  seaworthy 
for  eacti  of  the  stages  respectively  at  the  time 
when  she  enters  upon  each  stage,  otherwise  the 
warranty  of  seaworthiness  is  not  complied  witb. 
The  Court  of  Appeal  held  in  Owners  of  Cargo 
on  Ship  Maori  King  v.  Hughes  (73  L.  T. 
Bep.  141;  8  Asp.  Mar.  Law  Gas.  65;  (1895) 
2  Q.  B.  550)  that  there  was  an  implied  warranty 


that  the  refrigerating  machinery  was  at  the  time 
of  shipment  fit  to  carry  the  frozen  meat  in  good 
condition ;  so  here  there  must  be  such  a  warranty 
implied  that  the  ventilation  was  sufficient  to 
carry  cattle  safely.  It  is  said  that  the  clause 
relating  to  the  approval  of  Lloyd's  agents'  sur- 
veyor excludes  the  implied  warranty,  but  that  is 
not  so.  In  Biqge  v.  Parkinson  (7  L.  T.  Bep.  92 ; 
7  H.  &  N.  955),  where  the  defendant  undertook 
to  supply  the  plaintiffs  with  troop  stores  "  guaran- 
teed to  pass  survey  of  the  East  India  Company's 
officers,  it  was  held  that  ttds  express  warranty 
did  not  exclude  the  warranty  implied  by  law 
that  the  stores  should  be  reasonably  fit  for  the 
purpose  for  which  they  were  intended. 

WaUon,  QC,  in  reply,  referred  to 

Mody  V.  Oregson,  19  L.  T.  Bep.  458  ;  L.  Bep.  4  Ex. 

49; 
Dickson  v.  Zinzinia^  15  Jar.  359. 

May  22. — Bigham,  J.  read  the  following  judg- 
ment:— [After  stating  the  facts   set  out  abovOr 
his  Lordship  continued:]  This  mortality  (about 
60  per  cent.)  is  admittedly  far  in  excess  of  what 
might  reasonably  be  expected.    The  bulk  of   it 
occurred  during  the  first  part  of  the  voyage  when 
the  ship  was  traversing  Australian  waters,  where 
the  carrying  of  live  cattle  is  a  common  trade,  and 
where  the  evidence  shows  that  the  mortality  in 
ordinary  circumstances  seldom  exceeds  3  per  oent. 
To  what  was  this  exceptional  mortality  due  ?     On 
the  one  hand,  the  defendant  says  it  was  due  to 
bad  ventilation  and  insufficient  attendance  to  the 
wants  of  the  cattle.    On  the  other  hand,  the 
plaintiff  says  it  was  due  to  the  weather  and  the 
consequent  rolling  of  the   ship.    I  am  satisfied 
that  there  was  no  weather  to  account  for  the  loss. 
Before  the  vessel  went  to  sea — namely,  on  the 
22nd  Feb. — dead  bullocks  were  being  thrown  out 
of  No.  1  and  No.  2  holds,  and  the  same  thing  was 
taking  place  on  the  day  after  the  vessel  ^iled, 
the  24th.    On  these  two  days  nineteen  beasts 
were  thrown  into  the  sea.     No  weather  or  rolling 
of  the  sea  can  account  for  this  initial  mortality, 
and  indeed  counsel  for  the  plaintiffs  admits  that 
he  cannot  claim  for  this  part  of  the  loss,  because 
he   says    that   the   deatns    may  be   reasonably 
attributed  to  bad  ventilation  existing  on  the  21st 
and  22nd  Feb.    He  says,  however,  that  the  defects 
in  ventilation  were  remedied  on  the  23rd,  and  on 
that  day,  which  is  the  day  of  sailing,  it  was  in 
proper  order.    But  what  happened  immediately 
after  sailing  ?    The  ship  rolled  heavily  at  times, 
at    times    she    was    pitching,     and     for     two 
or  three  days  the  weather  maybe  described  as 
bad — namely,  from  the  28th  Feb.  to  the    2nd 
March.    In  tuy  opinion  this  weather  was  by  no 
means  exceptional;    it  was   such    as   might  be 
expected,  and  should    be    provided  against    by 
making  the  fittings  and  the  construction  of  the 
pens  such  as  to  prevent  undue  damage  to  the 
cattle  by  being  knocked  about.    What  nappened 
to  the  cattle  during  this  short  period  from  the 
25th    Feb.  to    the    3rd   March?     Twenty  were 
thrown  overboard  on  the  25th,  twenty-four  on 
the  26th,  twenty-three  on  the  27th,  two  on  the 
28th,  twenty-six  on  the  1st  March,  &c.    So  by  the 
time  the  vessel  had  been  out  eight  days  she  had 
lost  more  than  a  third  of  her  shipments.    After 
this  no  doubt  the  weather  became  fine,  and  the 
number  of  deaths  decreased.    But  the  number, 
having  regard  to  the  small  number  of  beasts  on 
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lK)arcl,  was  still  qnite  exceptional.  The  facts  I 
have  already  men&oned  appear  in  tbe  log.  Then 
the  captain,  althonsh  in  cross-examination  he 
says  there  was  enongh  in  the  weather  to  account 
for  a  great  deal  of^  the  loss,  in  examination  in 
chief  he  says  that  the  deaths  were  due  to  heat, 
OTcrloadinff,  and  insufficiency  of  cattlemen.  In 
that  I  agree  with  him,  and  also  in  what  he  says 
that  thcie  was  no  weather  to  account  for  the 
heavy  mortality.  The  vessel,  in  my  opinion,  went 
to  sea  most  insufficiently  ventilated  for  the  cargo 
she  had  to  cany.  Evidence  was  called  hefore  me 
which  satisfied  me  that  the  ventilation  on  all 
three  decks  was  insufficient.  To  this  canse  I 
attribute  the  abnormal  mortality.  I  think  also 
that  the  number  of  men,  fourteen,  put  on  board 
for  attending  to  the  cattle  was  not  Inrge  enough 
to  secure  the  carriage  of  the  cattle  in  safety  to 
their  destination.  Ido  not  forget  in  coming  to 
these  conclusions  either  the  certificate  of  Lloyd's 
agents'  surveyor  or  the  fact  that  certain  statutory 
provisions  had  to  be  complied  with,  and  are 
cer^ed  by  a  Grovemment  omciid  as  having  been 
complied  with  in  connection  with  the  accommo- 
dation for  the  cattle  on  board  the  vessel.  I  amve 
at  my  conclusions  notwithstanding  this  double 
certinoation.  The  insurance  having  been  effected 
the  cattle  were  hurriedly  shipped  without  any 
proper  care  being  taken  to  secure  their  safe  arrival. 
Of  course,  the  onus  of  proving  the  unseaworthi- 
ness is  upon  the  defendant;  but  he  fully  dis- 
charged it.  The  question  then  arises  whether 
insufficient  ventilation  and  an  insufficient  supply 
of  men  constitute  a  breach  of  the  implied  con- 
dition of  seaworthiness.  I  think  they  do.  This 
implied  condition  in  a  policy  on  cargo  is  exactly 
the  same  as  in  a  policy  on  ship — viz.,  that  the 
ship  shall  be  seaworthy  for  the  adventure  on 
which  she  starts;  stating  the  condition  with 
particular  reference  to  a  policy  on  cargo,  it  may  be 
defined  as  a  condition  that  the  ship  shall  be 
fit  for  the  proi>osed  service ;  fit,  that  is,  in  respect 
of  all  those  things  which  appertain  to  the  safe 
carriage  of  the  cargo  in  question  to  its  destination. 
No  doubt  it  is  not  usual  for  underwriters  on  cargo 
to  rely  on  the  defence  of  unseaworthiness ;  the 
underwriter  usually  pays  the  cargo  owner 
and  avails  himself  of  the  latter's  rights 
against  the  shipowner,  the  benefit  of  which 
he  obtains  hj  subrogation :  (see  McArthur, 
Contract  of  Marine  Insurance,  2nd  edit.,  p.  13). 
But  this  is  because  of  the  supposed  hardship  of 
tbe  law  which  makes  innocent  shippers  of  carfi;o 
responsible  for  the  oversight  or  neghgence  of  the 
shipowner.  The  practice  does  not  modify  the  law, 
ana  in  the  present  case  tbe  hardship  out  of  which 
the  practice  has  sprung  does  not  exist,  for  the 
plaintiff  had  himself  undertaken  with  the  ship- 
owner to  provide  both  the  ventilation  appliances 
and  the  cattlemen.  Then  were  proper  ventilation 
and  a  sufficient  number  of  men  to  attend  to 
the  beasts  things  which  were  required  on  board 
this  vessel  for  the  safe  carriage  of  the  cargo 
to  its  destination?  I  am  clearly  of  opinion 
that  they  were.  Many  cargoes  besides  cargoes 
of  living  animals  require  ventilation  if  they 
are  to  be  carried  si^ely,  and  it  cannot  he 
doubted  that  a  ship  which  put  to  sea  without 
proper  means  of  providing  the  necessary  ventila- 
tion, or  without  sufficient  men  to  utilise  those 
means,  would  be  unseaworthy  for  the  service 
required. 


But  it  is  said  that  in  this  case  the  implied 
warranty  is  gone  by  reason  of  the  express  words  im 
the  policy  to  which  I  have  aJreadv  referred — **  the 
fittings  and  conditions  of  the  cattle  to  be  approved 
by  Lloyd's  agents'  surveyor."  Thev  were  in  a 
somewhat  halting  way  so  approved ;  the  certificate 
of  the  surveyor  has  been  reuid,  and  it  sufficiently 
complies  with  the  reauirements  of  the  clause.  It 
is  argued  for  the  plaintiff  that  his  compliance 
with  this  express  provision  discharges  him  from 
further  obligation.  I  do  not  think  so.  The  certifi- 
cate has  nodiing  to  do  with  the  sufficiency  of  men 
shipped  on  hoard  to  attend  to  the  cattle;  with 
that  matter  the  surveyor  did  not  concern  himself; 
and  though  ventilation  appliances  may  well  come 
within  the  meaning  of  the  word  "  fittings,"  the 
question  remains,  Did  the  parties  by  this  stipula- 
tion, that  the  fittings  should  be  approved  by  the 
surveyor,  intend  to  supersede  the  implied  warranty 
of  seaworthiness  in  respect  of  veni^ation  P  I  am 
of  opinion  that  they  did  not.  I  think  this  stipu- 
lation was  inserted  in  the  policy  for  the  benefit  of 
the  underwriter,  and  was  intended  to  be  additional 
to  and  not  in  substitution  for  the  important  con- 
dition upon  the  basis  of  which  all  contracts  of 
this  description  BLre  primd  facie  made.  It  may  be 
asked  what  additional  advantage  does  the  stipula- 
tion give  to  the  underwriter  P  I  think  the  answer 
is  that  it  probably  enables  him  to  reinsure  with 
greater  ease,  and  it  affords  him  some  assurance 
that  he  will  not  &id  himself  involved  in  an  action 
such  as  this.  To  exclude  tbe  implied  warranty 
of  seaworthiness  the  words  used  must  be  express, 
pertinent,  and  apposite :  (per  Lord  Penzance 
m  Quebec  Marine  Insurance  Company  v.  Com- 
mercial Bank  of  Canada,  22  L.  T.  Rep.  559; 
3  Mar.  Law  Cas.  O.  S.  414 ;  L.  Rep.  3  P.  0. 
234).  If  I  could  find  in  these  words  sufficient 
to  satisfy  me  that  the  parties  intended  that 
Lloyd's  agents'  surveyor  should  be  put  in  the 
position  of  a  sole  judge  to  decide  once  for  all 
whether  the  fittings  were  enough  for  the  purpose 
required,  I  should  probably  come  to  a  cufferent 
conclusion  as  to  the  intention  of  the  parties  in 
introducing  the  stipulation  relied  on.  But  I  do 
not  find  anythiog  of  the  kind.  The  stipulation 
is,  in  my  opinion,  merely  superadded  for  the 
benefit  of  the  underwriter,  and  therefore  does  not 
exclude  the  implied  warranty :  (Mody  v.  Qregaon, 
19  L.  T.  Rep.  458 ;  L.  Rep.  4  Ex.  49).  A  question 
was  raised  by  me  during  the  hearing  of  tne  case 
as  to  the  enect  of  the  clause  in  the  policy  by 
which  each  animal  is  to  be  deemed  a  separate 
insurance;  but  I  think  nothing  turns  on  that 
clause.  It  is  inserted  with  a  view  to  qualifying 
the  liability  for  particular  average,  and  with  that 
view  only.  The  result  is  that  there  must  be  judg- 
ment  for  the  defendant,  j^^jpum*  accordingly. 

Solicitors :  James  BaUantyne ;  Parker,  Oarrett^ 
and  Holman, 
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DIVISION. 

ADMIEALTT    BUSINESS. 

April  30  and  May  11,  1900. 

(Before  Babnes,  J.) 

Thb  Cathay,  (a) 

Limitation  of  liability — Foreign  ship — Foreign 
certificate  of  registry — Deduction  of  crew  space 
^Sects.  79,  84,  210,  503,  and  6th  scliedule  of  the 
Merchant  Shipping  Act  1894. 

The  owners  of  a  Danish  ship  are  not  entitled  in 
limiting  their  liahility  to  deduct  crew  space  from 
the  gross  tonnage,  although  the  tonnage  regula- 
tions of  the  Merchant  Shipping  Act  1894  have 
heen  adopted  by  Denmark,  and  according  to  the 
Danish  certificate  of  registry  the  crew  spcuse  is 
stated  therein  and  it  is  proved  that  the  dimen- 
sions of  crew  space  have  been  cut  up  over  the 
hatchway.  To  entitle  a  ship  to  such  deduction 
it  is  necessary  to  prove  that  the  certificate  men- 
tioned in  the  drd  paragraph  of  the  Hth  schedule 
to  the  Merchant  Shipping  Act  1894  has  been 
given  by  a  surveyor  of  ships  to  the  collector  of 
customs. 

This  was  a  limitation  suit  which  arose  out  of  a 
collision  between  the  Danish  steamship  Cathay 
and  the  defendants'  steamship  Clan  Macgregor, 
off  Cape  St.  Vincent,  on  the  4th  Sept.  1899. 
There  was  no  loss  of  life.  The  plaintiffs,  the 
owners  of  the  Cathay,  now  sought  to  limit  their 
liability  under  sect.  503  of  the  Merchant  Shipping 
Act  1894. 

The  gross  tonnage  of  the  Cathay ^  as  shown  on 
her  certificate  of  registry,  without  deduction  on 
account  of  engine-room,  was  4112*37,  and  from 
this  the  plaintms  claimed  to  be  entitled  to  deduct 
106*53  tons  for  the  space  occupied  by  the  crew. 
The  defendants  contended  that,  the  Cathay  being 
a  foreign  vessel  and  registered  abroad,  the  owners 
were  not  entitled  to  make  any  deductions  for 
crew  space,  as  the  6th  schedule  of  the  Merchant 
Shipping  Act  1894  could  only  be  complied  with 
by  British  ships.  Evidence  was  called  by  the 
plaintiffs  to  prove  that  the  vessel,  which  had  been 
built  in  1898  in  England,  had  been  surveyed  by 
a  Board  of  Trade  surveyor,  as  required  by 
sect.  210  of  the  Merchant  Shipping  Act  1894,  and 
a  certificate  given,  and  that  the  dimensions  of  the 
accommodation  supplied  to  the  ci*ew  had  been 
cut  up  over  the  hatchway  in  compliance  with  the 
requirements  of  the  6th  schedule.  The  plaintiffs 
also  put  in  an  affidavit  by  the  owners  of  the 
Cathay  that  there  had  been  no  structural  altera- 
tions since  the  certificate  had  been  given  by  the 
Board  of  Trade  surveyor. 

The  material  parte  of  sects.  79  and  210  and  the 
6th  schedule  of  the  Merchant  Shipping  Act  1894 
(57  &  58  Vict.  c.  60)  are  as  follows  : 

Seot.  79. — (1)  In  meaauring  or  remeasariog  a  ship 
for  the  purpose  of  asoertainiog  her  register  tonnage,  the 
following  deductions  shall  be  made  from  the  space 
inolnded  in  the  measarement  of  the  tonnage,  namely : 
(a)  in  the  case  of  any  ship,  (i.)  Any  space  used  ezcln- 
sively  for  the  accommodation  of  the  master ;  and  any 
space  ooonpied  by  Beamen  or  apprentices  and  appropriated 
to  their  use  which  is  certified  under  the  regulations 
scheduled  to  this  Act  with  regard  thereto.  (2)  The 
deduotionB   allowed  under  this  section,  other  than  a 

(a)  Beporfced  by  Butler  Aspikall,  Esq.,  Q.O.,  and  Sutton 
TIMMI8,  Esq.,  BftiTlBter-at-Law. 


deduction  for  a  space  occupied  by  seamen  or  apprentioesr 
and  certified  as  aforesaid,  shall  be  subject  to  the  follow- 
ing provisions,  namely :  (a)  the  space  deducted  must  be 
certified  by  a  surveyor  of  ships  as  reasonable  in  extent, 
and  properly  and  efficiently  constructed  for  the  purpoee 
for  which  it  is  intended ;  (6)  there  must  be  permanently 
marked  in  or  over  every  such  space  a  notice  stating  thie 
purpose  to  which  it  is  to  be  applied,  and  that  whilst  so 
applied  it  is  to  be  deducted  from  the  tonnage  of  the 
ship. 

Sect.  210. — (1)  Every  place  in  any  British  ship  occu- 
pied by  seamen  or  apprentices,  and  appropriated  to  their 
use,  shall  have  for  each  of  those  seamen  or  apprentices 
a  space  of  not  less  than  seventy -two  cubic  feet,  and  of  not 
lees  than  twelve  superficial  feet  measured  on  the  deck  or 
floor  of  that  place,  and  shall  be  subject  to  the  regulations 
in  the  sixth  schedule  to  this  Act,  and  those  regulations 
shall  have  effect  as  part  of  this  section,  and  if  any  of 
the  foregoing  requirements  of  this  section  is  not  complied 
with  in  the  case  of  any  ship,  the  owner  of  the  ship  shall 
for  each  offence  be  liable  to  a  fine  not  exceeding  twenty 
pounds.  (2)  Every  place  so  occupied  and  appropriated 
shall  be  kept  free  ^om  goods  and  stores  of  any  kind  not 
being  the  personal  property  of  the  crew  in  use  during 
the  voyage,  and  if  any  such  place  is  not  so  kept  free, 
the  master  shall  forfeit  and  pay  to  each  seaman  or 
apprentice  lodged  in  that  place  the  sum  of  one  shilling 
for  each  day  during  which,  after  complaint  has  been 
made  to  him  by  any  two  or  more  of  the  seamen  sa 
lodged,  it  is  not  kept  so  free. 

The  6th  schedule  of  the  Merchant  Shipping  Act 
1894  requires : 

(1)  Every  place  in  a  ship  occupied  by  seamen  or 
apprentices,  and  appropriated  to  their  use,  shall  be  SQoh 
as  to  make  the  space  which  it  is  required  by  the  second 
part  of  this  Act  to  contain  available  for  the  proper 
accommodation  of  the  men  who  are  to  occupy  it,  and 
shall  be  securely  constructed,  properly  lighted  and  ven- 
tilated, properly  protected  from  weather  and  sea,  and, 
as  far  as  practicable,  properly  shut  off  and  protected 
from  effluvium  which  may  be  caused  by  cargo  or  bilge 
water. 

(2)  A  place  so  occupied  and  appropriated  as  aforesaid 
shall  not  authorise  a  deduction  from  registered  tonnage 
under  the  tonnage  regulations  of  this  Act  unless  there 
be  in  the  ship  properly  constructed  privies  for  the  use 
of  the  crew,  of  such  number  and  of  such  construction 
as  may  be  approved  by  the  surveyor  of  ships. 

(3)  Every  place  so  occupied  and  appropriated  as  afore- 
said shall,  whenever  the  ship  is  registered  or  re-regis- 
tered, be  inspected  by  one  of  the  surveyors  of  ships 
under  this  Act,  who  shall,  if  satisfied  that  the  same  is  in 
all  respects  such  as  is  required  by  this  Act,  give  to  the 
collector  of  Customs  a  certificate  to  that  effect,  and  if  the 
certificate  is  obtained,  but  not  otherwise,  the  space  shall 
be  deducted  from  the  register  tonnage. 

(4)  No  deduction  from  tonnage  as  aforesaid  shall  be 
authorised  unless  there  is  permanentiy  cut  in  a  beam, 
and  cut  in  or  painted  on  or  over  the  doorway  or  hatch- 
way of  every  place  so  occupied  and  appropriated,  the 
number  of  men  which  it  is  constructed  to  accommodate, 
with  the  words  *' Certified  to  accommodate  .  .  . 
seamen." 

(5)  Upon  any  complaint  concerning  any  place  so 
occupied  and  appropriated  as  aforesaid,  a  surveyor  of 
ships  may  inspect  the  place,  and  if  he  fijids  that  any  of 
the  provisions  of  this  Act  with  respect  to  the  same  are 
not  complied  with  he  shall  report  the  same  to  the  chief 
officer  of  Customs  at  the  port  where  the  ship  is  regis- 
tered, and  thereupon  the  registered  tonnage  shall  be 
altered,  and  the  deduction  aforesaid  in  respect  of  spaoe 
disallowed,  unless  and  until  it  be  certified  by  the  sur- 
veyor, or  by  some  other  surveyor  of  ships,  that  the  pro- 
visions of  this  Act  in  respect  of  the  place  are  folly 
complied  with. 
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Sect.  84.— (1)  Wliererer  it  appears  to  Her  Majeaty 
the  Qneen  in  Council  that  thetonna^  regolations  of  this 
Act  have  been  adopted  by  any  foreign  oonntry,  and  are 
in  foroe  there.  Her  Majesty  in  Connoil  may  order  that 
the  ships  of  that  country  shall,  without  being  remeasured 
in  Her  Majesty^s  dominions,  be  deemed  to  be  of  the 
tonnage  denoted  in  their  oer^oates  of  registry  or  other 
national  papers,  in  the  same  manner,  to  the  same  extent, 
•nd  for  the  same  purpose  as  the  tonnage  denoted  in  the 
oertifioate  of  registry  of  a  British  ship  is  deemed  to  be 
the  tonnage  of  that  ship. 

Bj  an  Order  in  Council  of  the  2l8t  Nov.  1895 
it  appeared  that  the  tonnage  reeolations  of  the 
Merchant  Shipping  Act  1894  had  been  adopted  by 
Denmark. 

Scrutton  for  the  defendants. — The  plaintiffs 
are  not  entitled  to  deduct  the  crew  space. 
Sect.  503,  sub-sect.  2  (a),  only  allows  crew  space  to 
be  deducted  "  which  is  certified  under  the  regula- 
tions scheduled  to  this  Act  with  regard  thereto." 
Only  registered  British  ships  can  obtain  the 
required  certificate,  as  the  schedule  provides  that 
it  is  to  be  given  upon  registry  or  ro-registry  to 
the  collector  of  Customs  : 

The  Brunei,  79  L.  T.  Eep.  527 ;  81  L.  T.  Eep.  500 ; 
8  Asp.  Mar.  La^  Cas.  477 ;  9  Asp.  Mar.  Law  Cas. 
10  ;  (1899)  P.  45 ;  (1900)  P.  24. 

In  this  case  the  certificate  given  by  the  Board  of 
Trade  surveyor  was  not  given  under  any  pro^-ision 
of  the  Merchant  Shippmg  Act  1894.  What  is 
required  is  a  certificate  given  at  the  time  of 
registry  or  re-registry  to  the  collector  of  Customs. 
As  regards  the  foreign  certificate  of  registry,  the 
Order  in  Council  maKes  it  prima  fade  evidence  of 
the  ship's  tonna^,  but  does  not  affect  the  law  as 
regards  the  deduction  of  crew  spaces  for  the 
purpose  of  limitation  of  liability : 

The  Franconia,  39  L.  T.  Bep.  57 ;  4  Asp.  Mar.  Law 
Cas.  1  ;  3  P.  Div.  164. 

H,  Stokes  for  the  plaintiffs. — The  question  ie 
what  is  the  meaning  of  the  words  "  certified  under 
the  regulations  scheduled  to  this  Act."  The 
Franconia  {ubi  sup.)  is  not  in  point.  In  that  case 
sect.  60  of  the  Act  of  1862  and  the  Order  in 
Council  made  under  that  section  dealt  only  with 
the  **  rules  concerning  the  measurement  of 
tonnage,''  and  it  was  held  that  the  effect  of  the 
Order  in  Council  was  to  make  the  foreign  certifi- 
cate prima  facie  evidence  that  the  rules  of 
measurement  had  been  complied  with  and  cor- 
rectly taken.  But  sect.  84  of  the  present  Act 
deals  not  with  measurement  only,  but  with  the 
tonnage  regulations  of  the  Act,  including  all  the 
provisions  as  to  the  accommodation  to  be  afforded 
to  seamen,  and  the  Order  in  Council  of  the  21st 
Nov.  1895  recites  that  the  "  tonnage  regulations  " 
have  been  adopted  by  Denmark,  and  are  in  force 
there.  Therefore,  following  the  decision  in  The 
Franconia,  the  foreign  cer^cate  is  evidence  that 
the  tonnage  regulations  have  been  complied  with, 
including  the  regulations  with  regard  to  crew 
spaces.  It  must  have  been  contemplated  that  as 
regards  foreign  countries  within  sect.  84  the 
tonnage  regulations  should  be  adopted  without  the 
intervention  of  a  British  surveyor,  and  that  the 
measorement  of  the  spaces  and  the  necessary  cer- 
tificates should  be  given  by  the  foreign  surveyor  to 
the  foreign  official  representing  the  collector  of 
Customs  in  this  country.  If  that  is  the  intention  of 
the  Act.  it  is  submitted  the  foreign  certificate  is 
evidence  that  the  requirements  of  the  Act  with 


regard  to  crew  space  have  been  complied  with,  and 
that  evidence  has  not  been  rebutted.  Further, 
if  the  defendants'  contention  is  correct,  the  owners 
of  foreign  vessels  will  not  be  entitled  to  deduct 
crew  space  for  any  purposes  at  all,  and  will  have 
to  pay  harbour  dues  on  it,  which  up  till  now  they 
have  nerer  been  required  to  do.     ^^  ^^  ^„j^ 

May  11. — Babnbs,  J. — In  thi«  case  the  owners 
of  the   Cathay  seek  to  limit  their  liability  in 
respect  of  a  collision  which  took  place  on  the  4th 
Sept.  in  last  year,  and  the  defendants  are  the 
owners  of   the  steamship  Clan  Macgregor,  with 
which  the  Cathay  had  been  in  collision,  and  the 
owners  of  her  cargo.    As  I  understand,  all  the 
parties  connected  with  and  interested  in  the  Clan 
Macgregor  are  represented,  or  have  consented  to 
have  the  case  heard  in  the  way  in  which  it  has 
been  heard.     The  case  was  originally  heard  by 
my  brother  Bucknill,  but  owing  to  the  fact  that 
he  was  only  sitting  here  for  a  time,  and  owing  to 
his  absence  on  circuit  a  request  was  made  by  him 
that  the  matter  should  come  before  me,  and,  with 
the  consent  of  all  parties,  the  case  has  been, 
perhaps  I  should  say  reheard,  before  me,  on  the 
evidence  which  was  taken  before  Bucknill,  J., 
supplemented  by  an  affidavit  verifying  the  trans- 
lation of  the  foreign  certificate.    Now,  the  point 
in  the  case  is  this,  that  the  defendants  do  not 
dispute  that  the  plaintiffs  are  entitled  to  limit 
their  liabiiitv,  but  they  say  that  in  arriving  at 
that  limit  of  liability  the  plaintiffs  are  not  en- 
titled to  deduct  the  crew  space  of  their  ship.    The 
foreign  certificate  of  register  shows  the    gross 
registered  tonnage  to  be  4112 '37  tons,  and  the 
crew  space  to  be  106*53  tons,  so  that  I  think  I 
am  correct  in  saying  that  the  contention  of  the 
defendants  is  that  the  amount  is  to  be  calculated 
as  on  4112*37  tons,  whereas  the  plaintiffs  contend 
that  it  should  be  calculated  on  that  figure,  less 
106*53  tons.    Now,  the  point  raised  in  this  case  is 
to  my  mind  of  very  general  and  great  importance. 
The  vessel  is  a  foreign  ship — a  Danish  vessel — 
and,  apart  from  one  point  in  the  case,  this  matter 
affects  all  foreign  vessels  seeking  to  limit  their 
liability    in   collision    cases,    and    possibly    too, 
though  I  am  not  sure  how  that  will  be,  their 
tonnage  in  regard  to  the  calculation  of  dues.    I 
have    considered    with    some    care   the    Act    of 
Parliament  which  now  deals  with  the  matter  in 
question,  and  the  result  is  that  I  have  come  to  the 
conclusion  that  it  is  not  necessary  for  me  to  con- 
sider strictly  what  conclusion  I  should  have  come 
to  about  this  matter  if  the  case  of  The  Franconia 
(39  L.  T.  Rep.  57 ;  4  Asp.  Mar.  Law  Cas.  1 ;  3  P. 
Div.  64)    had  not  been  decided.    I  think  that, 
although  that  case  was  on  an  earlier  Act,  that 
case  is  practically  conclusive  of  this  matter.  Now, 
the  reasons  for  that  opinion  are  these :  The  Fran- 
conia {ubi  st^.)  was  to  this  effect — ^I  am  reading 
the    headnote :    '*  The     owners    of     a    German 
steam  vessel  instituted  an  action  under  the  Mer- 
chant Shipping  Act  1862,   s.  54,  to  limit  their 
liability  for  damages  occasioned  by  a  collision. 
The  vessel  had  three  decks,  and  her  crew  were 
berthed    below    the    spar    deck.    By    Order   in 
Council,  dated  the  26th  June  1873,  made  under 
sect.  60  of  the  same  Act,  it  was  directed  that 
German  steamships  measured  after  the  1st  Jan. 
1873,  should  be  deemed  to  be  of  the  tonnage  men- 
tioned in  their  registers  in  the  same  manner  and 
to  the  same  extent  as  the  tonnage  denoted  in  the 
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€6rtifioate  of  registry  of  British  ships  was  deemed 
to  he  their  tonnage.  In  the  reeister  of  this  ship 
the  orew  spaoe  was  dedacted.  Held,  h^  the  judgH 
of  the  Coart  of  Admiralty,  that  in  estimating  the 
tonnage  for  the  purpose  of  limitation  of  liability, 
the  orew  spaoe  must  be  deducted.  Held,  by  the 
Court  of  Appeal,  that  the  Order  in  Council  of  the 
26th  June  1873  did  not  make  the  certificate  of 
registry  conclusive  evidence  of  the  tonnage,  or  of 
the  propriety  of  deducting  the  space  solely 
appropnated  for  berthing  the  crew.  Held,  further, 
that  under  the  Merchant  Shipping  Act  1854, 
8.  21,  sub-s.  4,  a  dosed-in  spaoe  solely  appro- 
priated to  the  berthing  of  the  crew  is  to  be 
excepted  in  estimating  the  tonnage  only  when  it  is 
on  the  upper  deck,  and  not  when  it  is  between  the 
spar  decK  and  the  tonnage  deck.  Held,  also,  that 
the  crew  space  cannot  in  the  case  of  a  foreign,  any 
more  than  of  a  British,  ship  be  deducted  under 
the  Merchant  Shipping  Act  1867,  s.  9,  unless 
the  provisions  of  that  section  as  to  inspection  by 
a  surveyor  appointed  by  the  Board  of  Trade,  and 
the  other  couditions  therein  contained,  have  been 
complied  with;  and  therefore  that,  as  in  the 
present  case  these  conditions  had  not  been  com- 
plied  with,  the  space  appropriated  for  berthing 
the  crew  must  not  be  deducted."  That  was  a  case 
of  crew  space  below  the  spar  deck,  and  the  only 
means  that  I  can  see  by  which  the  crew  space 
could  be  deducted  was  bv  virtue  of  the  Mercnant 
Shipping  Act  1867.  That  that  is  so  appears 
clearly,  1  think,  from  the  subsequent  decision  in 
the  case  of  The  Palermo  (52  L.  T.  Rep.  390 ;  5 
Asp.  Mar.  Law  Caa.  369;  10  P.  Div.  21).  The 
headnote  to  that  case  is  this :  '*  The  owners  of  a 
foreign  ship  with  a  closed-in  space  on  the  upper 
deck,  solely  appropriated  to  the  berthing  of  the 
crew,  are  entitled,  in  limiting  their  liability,  to 
deduct  such  space  under  the  Mercbant  Shipping 
Act  1854,  s.  21,  Bub-s.  4,  though  the  provi- 
sions of  the  Merchant  Shipping  Act  1867,  s.  9, 
have  not  been  complied  with.  The  reason  for  the 
difference  between  these  two  cases  is  to  be  found 
upon  consideration  of  sect.  21,  sub- sect  4,  which 
I  have  referred  to,  because  that  provides  as 
follows :  that  "  If  there  be  a  break,  a  poop,  or  any 
other  permanent  closed-in  space  on  the  upper  deck 
available  for  cargo  or  storeai,  or  for  the  berthing 
or  ac<*ommodation  of  passengers  or  ci*ew,  the 
tonnage  of  such  space  shall  be  ascertained  as 
follows."  Then  it  deals  with  how  the  tonnage  is 
to  be  ascertained,  and  says  it  is  to  be  subjected  to 
the  following  provisions,  and  that  nothins:  shall 
be  added  for  a  closed-in  space  solely  appropriated 
for  the  berthing  of  the  crew,  unless  such  spaoe 
exceeds  one- twentieth  of  the  remaining  tonnage  of 
the  ship,  and  in  case  of  this  excess  the  excess  only 
shall  be  added.  As  Butt,  J.  pointed  out  in 
giving  his  judgment  in  The  Palermo,  the  deduction 
in  the  case  before  him  was  to  be  made,  although  it 
was  not  to  be  made  in  the  case  of  The  Franconia, 
and  for  these  reasons.  He  said  The  Franconia 
decided  *'not  that  the  German  ship  in  that 
action  was  not  entitled  to  deduct  from  the 
registered  tonnage  the  spaces  allotted  to  the 
crew  which  were  inclosed  and  which  were  above 
the  upper  deck,  that  being  the  deduction  con- 
templated by  the  Act  of  1854,  but  that  she  was 
not  entitled  to  further  deductions  provided  by  the 
more  recent  Act  of  1867,  upless  she  had  in  ail  re- 
spects complied  with  the  requiremente  of  that 
Act." 


Now,  it  seems  to  me  that  the  difference  between 
these  two  cases  was  practically  ^t  rid  of  by  the 
Act  of  1889,  which  by  sect.  1  said :  "  In  the  mea- 
surement of  a  ship  for  the  purpose  of  ascertainfng 
her  register  tonnage,  no  deduction  shall  be  allowed 
in  respect  of  any  space  which  has  not  been  in- 
cluded in  the  measurement  of  her  tonnaee." 
Sub-sect.  2  says :  **  In  sect.  21,  par.  4,  of  the  Mer- 
chant Shipping  Act  1854  the  words  'first  that 
nothing  shall  be  added  for  a  closed  in  spaoe  solely 
appropriated  to  the  berthing  of  the  crew,  unless 
such  npaoe  exceeds  one-twentieth  of  the  remaining 
tonnage  of  the  ship  and  in  the  case  of  this  excess 
the  excess  only  snail  be  added,  and  secondly ; ' 
and  in  sect.  22,  par.  2,  of  the  same  Act,  the  words 
*  subject  to  the  deduction  for  a  closed-in  spaoe 
appropriated  to  the  crew,  as  mentioned  in  rule  1,* 
shall  be  rep^ed."  It  is  not  at  all  easy  to 
follow  these  Acte  without  very  close  scrutiny, 
and  I  should  like  to  state  what  I  conceive 
to  have  been  the  general  position  with  regard 
to  these  spaces  prior  to  the  Act  of  1889. 
The  upper  deck  crenr  space  does  not  aeem 
to  have  oeen  included  in  the  tonnage,  but  the 
upper  deck  was.  But  the  Act  of  1867  says  that 
was  to  be  excluded  if  you  complied  with  certain 
conditions.  The  Act  of  1889  practically,  seems 
to  me,  to  put  both  sete  of  crew  space  on  the  same 
footing,  and  say  you  must  not  deduct  crew  space 
unless  it  has  already  been  included  in  the  ton- 
nage, and  then  you  can  only  deduct  it  if  you 
comply  with  certain  conditions.  That  seems  to 
explain  these  two  cases.  Nonr  we  come  to  the 
Act  of  1894,  which  has  several  sections  which 
bear  upon  this  subject.  There  is  sect.  210,  which 
provides  for  the  accommodation  of  seamen  and 
what  it  is  to  be,  and  which  is  practically  a  repe- 
tition of  the  provision,  so  far  as  the  accommoda- 
tion itself  is  concerned,  of  sect.  9  of  the  Act  of 
1867.  Then  there  is  further  in  the  Act  of  1894 
the  6th  schedule,  which  I  need  not  read  at  any 
length,  but  the  whole  of  it  is  material  in  con- 
sidering whether  the  case  of  The  Franconia  (ubi 
sup.)  is  binding  upon  me  in  this  case.  The  first 
nue  of  the  6th  schedule  provides  that  "Every 
place  occupied  by  seamen  or  apprentices,  and 
appropriated  to  their  use,  shall  be  such  as  to 
make  the  space  which  it  is  required  by  the  second 
part  of  this  Act  to  contain  available  for  the 
proper  accommodation  of  the  men  who  are  to 
occupy  it,"  and  so  on.  The  second  paragr^h 
provides  that "  A  place  so  occupied  and  appro- 
priated as  aforesaid  shall  not  authorise  a  deduc- 
tion from  registered  tonnage  under  the  tonnage 
regulations  of  this  Act  unless  there  be  in  the  ship  " 
certain  conveniences.  The  3rd  paragraph  pro- 
vides that :  "  Every  place  so  occupied  and  appro- 
priated as  aforesaid  shall,  whenever  the  ship  is 
registered  or  re-registered,  be  inspected  by  one  of 
the  surveyors  of  ships  under  this  Act,  who  shall, 
if  satisfied  that  the  same  is  in  all  respects  such  as 
is  required  by  this  Act,  give  to  the  collector  of 
customs  a  certificate  to  that  effect,  and  if  the 
certificate  is  obtained,  but  not  otherwise,  the 
space  shall  be  deducted  from  the  register  ton- 
nage." That  is,  in  substance,  the  Rame  as  the 
4th  sub-section  of  sect.  9  of  the  Act  of  1867. 
Then  there  is  a  provision  that  no  deduction  shall 
be  authorised  unless  there  is  permanently  cut  in  a 
beam,  and  cut  in  or  painted  over  the  door  or 
hatohway,  the  number  of  the  men  which  the  place 
is  constructed  to  accommodate.    Then  there  is  a 
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proyisioii  as  to  what  an  inspector  of  ships  may  do 
on  complaint  being  made,  and  tliat  is  a  very  im- 
portant proTision  in  this  case,  because  it  says: 
**  Upon  any  complaint  concerning  any  place  so  oc- 
cupied and  appropriated,  as  aforesaid,  a  surveyor  of 
ships  may  inspect  the  place,  and  if  he  finds  that 
any  provisions  of  this  Act  with  respect  to  the  same 
are  not  complied  with  he  shall  report  the  same  to 
the  chief  officer  of  Customs  at  the  port  whera  the 
ship  is  re^stered,  and  thereupon  the  registered 
tonnage  shall  be  altered,  and  the  deduction  afore- 
said in  respect  of  space  disallowed,  unless  and 
until  it  he  certified  by  the  surveyor,  or  by  some 
other  surveyor  of  ships,  that  the  provisions  of  this 
Act  in  respect  of  the  place  are  fully  complied 
with."    That  is  the  same  as  sub^sect.  7  of  the  9th 
section  of  the  Act  of  1867.  I  have  shown  that  clause 
210  of  the  Act  of  1894  provides  that  British  ships 
are  to  provide  certain  accommodation  for  their 
crews,  and  that  the  means  of  getting  a  deduction 
from  the  registered  tonnage  is  provided  for  by 
the  6th   schedule   when  certain    conditions  are 
complied  with,  and  I  think  that  it  follows  from  a 
earful  examination  of  the   6th   schedule  that, 
as  drawn,  it  really  only  relates  to  British  ships. 
That  I  think  is  the  decision  on  the  analagous 
provisions  in  the  case  of  The  Franconia  {ubi  sup,). 
The  reason  for  saying  that  is  this.    The  6th  sche- 
dule, which  1  have  summarised,  shows  that  at  the 
time  of  registry  certain  things  are  to  be  done  if 
it  is  desired  to  get  a  deduction  for  crew  space,  and 
at  any  time  afterwards,  if  the  provisions  imposed 
on  a  British  ship  are  not  complied  with,  the 
benefit  of  the  deduction  can  be  got  rid  of  by  the 
surveyor  inspecting   it,  and  certifying  that  the 
provisions  have  not  been  complied  with.    None  of 
that  is  applicable  to  foreign  ships.    There  is  this 
farther  point  that,  as  drawn,  that  schedule  seems 
to  contemplate  that  at  the  outset  the  certificate 
shall  be  obtained  when  the  ship  is  registered  or 
re-registered,  because  the  certificate  has  to  be 
given  to  the  collector  of  Customs,  and  if  the  pro- 
visions  are  not  complied  with  a  report  has  to  be 
made  by  the  chief  officer  of  Customs.    I  find  by 
sect.  4  that  the  chief  officer  of  Customs  is  a 
registrar  of  British  ships,  and  by  sect.  742,  the 
definition  clause,  that  "  a  chief  officer  of  Customs 
includes  the  collectoi."    I  have  very  little  doubt 
that  it  was  contemplated,    in   transferring   the 
provisions  of  the  earlier  Acts  to  the  6th  schedule, 
that  in  providing  that  the  certificate  should  be 
given  to  the  collector  of  Customs  it  really  was 
meant   that    it    should    go  to  the  registrar  to 
register  the  ship  as  of  the  tonnage  which  was 
properly  certified  by  the  surveyor.    Leaving  out 
lor  the  moment  foreign  ships  when  the  limitetion 
section,  sect.  503,  is  referred  to,  it  is  found  that 
a  shipowner  may  limit  his  liability  to  a  certain 
amount  on  his  ship's  tonnage,  and  in  case  of  a 
steamer  that  shall  be  her  gross  tonnage  without 
deduction  on  account  of  engine-room,  and  in  the 
case  of  a  sailing  ship  that  shall  be  her  registered 
tonnage.     Then  there  is  this:   "Provided  that 
there  shall  not  be  included  in  such  tonnage  any 
ipace  occupied  by  seamen  and  apprentices,  and 
appropriated  to  their  use,  which  is  certified  under 
the  regulations  scheduled  to  this  Act  with  regard 
thereto.*'    So  that  in  order  to  limit  his  liability 
the  owner  of  a  BritiBh  steamship  has  to  take  the 
gross  tonnage,  without  deduction  on  accoimt  of 
oigine-room,  but  less  the  space  occupied  by  sea. 
men  and  apprentices,  and  appropriated  to  their 


use,  and  which  is  certified  under  this  Act,  and  that 
certificate  can  only  be  obtained  at  a  certain  time 
and  from  a  certain  person,  and  when  certain  pro- 
visions are  complied  with.    Ot  course  the  object 
of  that  is  to  see  that  the  crew  are  properly  pro- 
vided for.     With  regard  to  the  other  secbona 
which  deal  with  this  subject,  they  are  the  77th 
and  79th,  which  provide  for  the  measurement  of  a 
ship  and  her  tonnage,  and  for  the  deductions.    In 
sect.  79  there  is  this  provision :  *'  In  measuring  or 
re-measuring  a  ship  for  the  purpose  of  ascertain- 
ing her  register  tonnage,  the  following  deductions 
shall  be  made  from  the   space  included  in  the 
measurement  of  the  tonnage,  namely  : — (a)  in  the 
case  of  any  ship  (1)  Any  space  used  exclusively 
for  the  accommodation  of  the  master;  and  any 
space  occupied   by  seamen  or  apprentices,  and 
appropriated  to  their  use,  which  is  certified  under 
the  regulations  scheduled  to  this  Act  with  regard 
thereto."    The  deduction  in  regard  to  seamen  and 
apprentices  is  to  be  made  when  and  if  there  has 
been  a  certificate  under  the  regulations  scheduled 
to  the  Act.    So  much  with  regard  to  British  ships. 
The  point  made  by  Mr.  Stokes,  who  argued  this 
case  very  ably  for  the  plaintifEs,  is  that  sect.  84 
of  the  Act  1^4,  which  deals  with  the  tonnage  of 
foreign  ships  adopting  tonnage  regulations,  makea 
the  certificate  which  has  been  put  in  in  this  case 
from  abroad  evidence  of  the  tonnage  and  of  the> 
deductions  on  which  he  is  entitled  to  rely,  and 
that  when    that    certificate    is   looked    at    that 
106*53  tons  is  to   come  off.     That    section  is: 
**  Whenever  it  appears  to  Her  Majesty  the  Queen 
in  Council  that  the  tonnage  regulations  of  thiS' 
Act  have  been  adopted  by  any  foreign  country, 
and  are  in  force  there.  Her  Majesty  in  Council 
may    order    that    the    ships    of    that    country 
shall,  without  being  re- measured  in  Her  Majesty's 
dominions,   be    deemed   to    be   of   the   tonnage 
denoted  in  their  certificates  of  registry,  or  other 
national  papers,  in  the  same  manner,  to  the  same 
extent,  and  for  the  same  purposes  as  the  tonnage 
denoted  in  the  certificate  of  registry  of  a  British 
ship  is  deemed  to  be  the  tonnage  of  that  ship." 
The  2nd  aud  Srd  sub-sections  were  not,  1  think,^ 
relied  on.    Then  there  was  the  Order  in  Council  * 
made  in  regard  to  Danish  ships  on  the  21st  Nov 
1895.    That  follows  the  terms  of  the  Act.    The 
words  of  sect.  84  of  the  Act  of  1894  are  the  same^ 
as  sect.  60  of  the  Act  of  1862,  which  was  before 
the  Court  of  Appeal  in  The  Franconia  {ubi  sup.) 
with  a  slight  variation.  They  are  precisely  the  same» 
according  to  my  reading  of  the  Act,  so  far  as  the 
operative  part  of  the  words  is  concerned.    So  that 
when  the  Court  of  Appeal  held  that  the  certificate 
of  registry  produced  from  abroad  was  not  conclu- 
sive, but  might  be  examined  to  see  whether  the 
provisions  in  regard  to  crew  space  had  been  com- 
plied with,  and  when  as  it  was  found  that  they  had 
not  been  complied  with,  it  was  held   that  the 
deduction  could  not  be  obtained,  the  reasoning  of 
that  judgment  appears  to  apply  to  the  present 
case,  having  regard  to  the  words  which  are  used 
in  sect.  84. 

There  is,  therefore,  this  position  of  things^ 
that  a  shipowner  in  limiting  his  liability  can 
obtain  a  deduction  in  respect  of  crew  spaco 
which  has  been  certified  in  a  certain  way,  but 
cannot  get  the  benefit  unless  it  has  been  certified 
in  that  way.  Although  it  is  true  that  the 
schedule  which  provides  for  that  certificate  is  one 
which  the  foreigner  cannot  comply  with,  yet  so  it 
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is,  and  tbeit"  it  was  in  the  case  of  The  Franconia 
(uhi  sup.),  and  the  judges  felt  they  could  not  alter 
that  Act  of  Parliament.  They  could  not  legislate 
about  the  matter.  They  practically  treated  it  as 
an  oversight.  Assuming  their  decision  to  have 
been  correct  and  taking  it  as  binding  upon  me, 
it  seems  to  me  the  reasoning  which  produced 
that  decision  is  entirely  applicable  to  the  situation 
in  this  case.  I  do  not  feel  that  I  can,  myself, 
commence  to  reconsider  these  sections,  and  do 
what  Mr.  Stokes  asked  me  to  do,  and  look  at 
the  matter  from  the  point  of  view  of  its  being 
impossible  for  the  foreigner  to  comply  with  these 
regulations,  and,  therefore,  to  regard  the  certificate 
he  produces  as  one  giving  him  the  benefit  of  the 
deductions,  without  it  being  shown  on  the  face  of 
it  how  they  are  arrived  at.  There  is  one  other 
point  made  by  Mr.  Stokes — namely,  that  there 
had,  in  fact,  been  a  certificate  given  at  the  time 
when  this  ship  was  built,  because  I  understand 
she  was  built  in  England,  which  would  suflBciently 
comply  with  the  provisions  of  the  6th  schedule. 
That  certificate  was  given  by  a  surveyor  and  sent 
to  the  Board  of  Trade,  according  to  the  evidence, 
for  departmental  purposes,  whatsoever  that  may 
mean.  It  was  not  a  certificate  given  or  sent  to 
the  collector  of  Customs,  and  although  this  point 
may  seem  to  be  a  fine  one,  it  appears  to  me  to 
have  this  substance  in  it,  that  there  can  be  little 
doubt  this  6th  schedule  was  drawn  as  applicable 
to  ships  which  would  be  surveyed  by  British  sur- 
veyors when  registered  in  British  ports,  and  that 
it  was  contempuited  that  the  certificate  should  be 
given  to  the  registrar — in  other  words,  the  col- 
lector of  Customs — the  result  or  effect  of  it  to 
appear  in  the  register  when  the  ship  was  regis- 
tered,  and  the  benefit  of  which  might  be  got  rid 
of  at  any  time  if  a  surveyor  or  surveyors  after- 
wards found  that  the  provisions  had  not  been 
complied  with.  Therefore  it  seems  to  me  to 
follow  that  the  certificate  which  was  obtained  in 
this  case,  and  sent  to  the  Board  of  Trade  for 
departmental  purposes,  was  not  a  certificate  which 
"was  given  in  accordance  with  the  regulations  con- 
tained in  the  schedule  to  which  I  have  referred. 
The  point  in  this  case,  as  I  have  said,  is  one  of  very 
great  importance,  and  of  very  great  substance,  in 
connection  with  foreign  ships,  because,  although 
I  have  not  to  decide  it  here,  one  must  not  lose 
sight  of  this  fact,  that  apparently  the  79th  section, 
which  deals  with  the  registry  of  ships,  and  pro- 
vides for  this  deduction  in  respect  of  crew  space, 
is  made  very  much  in  the  same  way  as  the  pro- 
visions which  are  put  in  force  when  limitation  of 
liability  comes  to  be  considered.  Of  course  I 
have  not  got  to  consider  that  particular  point. 
It  is  not  necessary  that  I  should  do  so.  But 
Mr.  Stokes  pressed  upon  me  that  if  this  decision 
in  The  Franconia  (uhi  sup.)  was  to  stand  in  this 
case  it  might  affect  all  foreign  ships  as  regards 
tonnage  dues.  I  am  not  concerned  to  decide 
that  point.  It  seems  to  me  there  is  some  little 
diflBculty  about  it.  All  I  say  is  that  on  the  whole 
I  feel  bound  by  the  decision  in  The  Franconia  {uhi 
sup.),  and  I  do  not  feel  entitled,  even  if  I  were 
desirous  of  doing  so,  to  review  the  Act  in  a  general 
way,  so  as  to  give  to  a  foreign  ship  the  benefit  of 
this  deduction  on  some  broad  principle.  I  hold 
that  if  it  is  to  be  done  it  must  be  done  by  a  higher 
tribunal  than  myself,  and  it  may  be  that  if  the 
case  is  carried  further  the  Court  of  Appeal  may 
take  the  view  that  their  previous  decision  is  not 


one  which  actually  governs  this  case.  For  mysdf 
I  think  it  does.  In  the  result,  therefore,  my 
judgment  is  that,  while  the  plaintiffs  are  entitled 
to  limit  their  liability,  it  must  be  for  an  amount 
calculated  upon  the  tonnage  without  the  benefit 
of  this  deduction  in  respect  of  crew  space. 

Solicitors  for  the  plaintiffs,  Slohes  and  Stokes. 
Solicitors  for  the   defendants,   HoUams,    Son, 
Coward,  and  Hawhesley. 


Monday,  May  14,  1900. 

(Before  Babnes,  J.) 

The  Crimdoi^.  (a) 

Practice — Undertaking  to  give  hail — Rules  cf 
Supreme  Court,  Order  XXIX.,  rr.  11, 12. 18— 
Damages  for  arrest  without  cause  aft&r  under^ 
taking  given — Caveat — Salvage. 

Where  plaintiffs  in  a  salvage  action  insisted  on 
arresting  the  defendants*  ship  after  a  caveat 
warrant  had  heen  entered  by  the  defendants* 
solicitors,  the  court  was  of  opinion  that  the  defen- 
dants  had  not  shown  "  good  and  sufficient  reason  ** 
within  the  meaning  of  Order  XXIX.,  r.  18,  for 
arresting,  and  ordered  the  defendants  to  pay  the 
costs  and  damagts  of  and  incidental  to  the 
arrest. 

This  was  an  application,  adjourned  into  court  in 
order  that  it  might  be  dealt  with  by  the  judge  at 
the  trial  of  the  action,  in  which  the  defendant  in 
an  action  for  salvage  asked  for  damages  and  costs 
of  and  incidental  to  the  arrest,  detention,  and 
release  of  the  Crimdon,  her  cargo  and  freight. 

The  steamship  Crimdon  broke  down  while  on  a 
voyage  from  Freijo  to  Cardiff,  and  was  towed  into 
Plymouth  by  the  foreign  steamship  Helene  Woer- 
nann  on  the  25th  Feb.  1900. 

On  the  26th  Feb.  a  caveat  was  entered  by  the 
df^fendants'  solicitors,  in  accordance  with  Order 
XXIX ,  r.  11, 12,  and  bail  was  offered,  but  the 
plaintiffs  refused  to  accept  their  undertaking  and 
arrested  the  ship  the  next  day. 

On  the  28th  Feb.  an  application  was  made  to 
Barnes,  J.  in  chambers,  and  he  ordered  the  ship 
to  be  released,  and  the  question  whether  the 
defendants  were  entitled  to  costs  and  damages 
for  the  arrest  of  their  vessel  after  the  caveat  had 
been  entered  to  be  dealt  with  at  the  trial  of  the 
action. 

Order  XXIX.,  r.  11. — A  party  desiring  to  prevent  the 
arrest  of  any  property  may  canae  a  oaveat  against  the 
issne  of  a  warrant  for  the  arrest  thereof  to  be  entered  in 
the  principal  registry. 

Order  XXIX.,  r.  18.— Nothing  in  this  mle  shall 
prevent  a  soUoitor  from  taking  ont  a  warrant  far  the 
arreet  of  any  property,  notwithstanding  the  entry  of  a 
oaveat  in  the  Oaveat  Warrant  Book,  bnt  the  party  at 
whoee  instance  any  property  in  respect  of  which  a  oaveat 
is  entered  shall  be  arrested  shall  be  liable  to  have  the 
warrant  discharged  and  to  be  condemned  in  coats  and 
damages  nnless  he  shall  show  to  the  satisfaction  of  the 
jndge  good  and  snfQoient  reason  for  having  so  done. 

The  caveat  was  in  the  form  prescribed  by  the 
Rules  of  Court,  and  was  as  follows  : 

We,  D.  B.  and  Oo.,  of  44,  Leadenhall- street,  in  tiie 
city  of  London,  hereby  undertake  to  enter  an  appear- 
ance in  any  action  that  may  be  commenced  in  the  High 

(a)  Reported  by  Bctlbb  Aspinall,  Esq.,  Q.O.,and  Sutton 
TiMHis,  Esq.,  Barrister-at-Law. 
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Court  of  Jnstioe  against  the  ss.  Crimdon  or  Cumdont  ber 
cargo  and  freight,  and  within  three  days  after  we  ahall 
haTe  been  served  with  a  notice  of  the  commencement  of 
any  snoh  action  to  give  bail  therein  ina  snm  not  exceed- 
ing  valoe  of  ship,  cargo,  and  freight,  or  to  pay  snoh  snm 
into  the  Admiralty  Begistry.  And  we  consent  that  all 
instroments  and  other  docnments  in  snob  action  may  be 
left  for  ns  at  44,  LeadenhaU-street,  in  the  city  of  London. 
—Dated  the  day  .— D.  B.  and  Co.,  44-46,  Leaden- 
hall-street,  £.C. 

D.  B.  and  Go.  were  the  defendants*  solici- 
tors. 

It  appeared  from  the  correspondence  that, 
although  the  plaintiffs'  solicitors  instructed  their 
clients  that  they  ought  to  accept  the  personal 
undertaking  of  D.  B.  and  Co.,  the  plaintiffs 
insisted  upon  the  vessel  being  arrested. 

Butler  Aapinall,  Q.O.  (with  him  Nootd)  for  the 
defendants. — ^The  plaintiffs  are  liable  in  costs  and 
damages  unless  they  can  show  good  and  suffi- 
cientl^n  for  having  arrested  tKip.  Plain, 
tiffs  are  not  entitled  to  insist  upon  the  security  of 
the  re«  if  good  and  adequate  personal  security  is 
offered.  In  The  Johan  Benjamin  (Prit.  Digest, 
voL  1,  p.  370,  No.  1628,  the  20th  Oct.  1863)  the 
plaintiff  was  condemned  in  costs  for  taking  out  a 
warrant  of  arrest,  notwithstanding  the  entry  of  a 
careat  warrant  and  of  appearance  and  undertaking 
for  baiL 

Scrutton  and  Chaytar  for  the  plaintiffs  contra, 
— ^The  caveat  does  not  state  on  whose  behalf  bail 
is  to  be  siven  or  the  amount.  The  plaintiffs, 
instead  of  the  security  of  the  res,  are  merely 
offered  a  solicitor*s  personal  undertaking.  The 
court  only  gives  damages  if  the  arrest  is  made 
mala  fide  or  through  gross  negligence : 

The  BvangelisnoSf  Swa.  878 ; 
The  Comer,  Br.  &  L.  161 ; 

The  Don  Ricardo,  42  L.  T.  Bep.  32 ;  4  Asp.  Mar. 
Law  Cas.  225 ;  5  P.  Div.  121. 

Babnes,  J. — In  this  case  the  question  which  I 
have  to  determine  was  left  over  after  the  deter- 
mination  of  the  principal  point  in  the  case.  It  is 
whether  the  plaintiffs  are  liable  in  the  circum- 
stances to  be  condemned  in  costs  and  damages 
under  the  18th  rule  of  Order  XXIX.,  for  arrest- 
ing the  Crimdon  after  a  caveat  warrant  had  been 
filed  by  the  solicitors  for  the  defendants.  The 
dates,  as  far  as  I  can  make  out  appear  to  be  as 
follows :  The  writ  in  the  action  was  issued  aj^inst 
this  ship,  the  Crimdon,  on  the  26th  March  in  the 
district  reg^try  of  East  Stonehouse,  which,  I 
beHeve,  is  the  district  of  Plymouth.  On  the 
same  day  the  warrant  to  arrest  was  extracted  in 
the  same  registry,  but  before  doing  so— before,  I 
mean,  the  warrant  was  issued — apparently  Uie 
plaintifb  and  the  registrar  of  the  oistrict  ascer- 
tained, in  accordance  with  the  practice,  whether  a 
caveat  had  been  filed  against  the  arrest  of  the 
Crimdon ;  and  this  registry  communicated  by 
telej^ram  the  fact  that  there  had  been  a  caveat 
against  the  arrest  already  entered.  It  appears 
that  on  the  same  day,  the  26th,  Messrs.  Downing, 
Bolam,  and  Co.  filed  the  usual  undertaking, 
which  was  termed  the  caveat  warrant.  It  was 
sijpied  by  Messrs.  Downing,  Bolam,  and  Co., 
without  any  qualification.  The  plaintiffs,  how- 
ever, according  to  the  correspondence,  were  not 
satisfied  with  the  undertaking  of  the  solicitors, 
although  their  own  solicitors  appear  to  have  been 
•o.    The  clients  themselves  were  not  ready  to 
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accept  it,  and  decided  that  the  ship  should  be 
arrested.  The  ship  was  arrested  on  the  following 
day,  the  27th,  ana  she  remained  under  arrest 
until  the  evening  of  the  28th.  In  the  meantime, 
on  the  28th  the  application  was  made  to  me  to 
direct  the  ship  to  be  discharged  from  arrest,  and 
on  the  28th  I  ordered  that  the  ship  should  be  dis- 
charged. At  that  time,  according  to  my  recollec- 
tion, and  I  believe  I  am  right,  no  objection  was 
made  to  the  solicitors  who  nad  signed  this  under- 
taking, and  I  ordered  the  release  of  the  ship,  and 
she  was  aooordingly  released.  Then  the  question 
comes  to  be  this,  wnether  for  the  day's  detention 
from  the  27th  to  the  28th,  which  has  been  proved 
to  have  cost  the  defendants  about  18Z.  and  costs, 
the  plaintiffs  ought  to  be  held  responsible. 

Now,  there  are  two  or  three  points  taken  on  the 
form  of  the  undertaking  by  Mr.  Scrutton,  on  behalf 
of  the  plaintiffs,  but  it  does  not  seem  to  me  that 
there  is  any  substance  whatever  in  them.    It  is  in 
accordance  with  the  rules,  and  my  opinion  dis-' 
tinctiy  is  that  if  the  solicitor  himself  signs  an 
undertaking  of  this  kind  without  any  qualincation 
whatever  he  would  be  personally  responsible  to  see 
that  it  is  carried  out.    I  am  of  opinion  that  the 
course  of  business  which  is  intended  to  be  followed 
in  that  way  is  purposely  followed  in  order  to  facili- 
tate matters.    The  position  taken  up  by  the  plain- 
iifts  is  that  it  is  not  unreasonable  to  object  to  the 
personal  undertaking  and  to  insist  upon  the  arrest. 
Rule  18  comes  in  in  connection  with  that  matter, 
and  that  rule  is  this:   "Nothing  in  this  order 
shall    prevent   a    solicitor   from    taking    out   a 
warrant  for  the  arrest  of  any  property,  notwith- 
standing the  entry  of  a  caveat  in  the   Caveat 
Warrant    Book  ;    but    the    party,    at     whose 
instance   any  property  in  respect   of   which  a 
caveat  is  entered   shall    be    arrested,    shall    be 
liable  to  have  the  waiTant  discharged  and  to  be 
condemned  in  costs  and  damages,  unless  he  shall 
show,  to  the  satisfaction  of  the  judge,  good  and 
su£Bcient  reason  for  having  so  done.      Now,  tiie 
good  and  sufficient  reason  suggested  by  the  plain- 
tiffs in  this  case  is  a  broad  one — ^namely,  that 
tbejr  were  not  bound  to  accept  a  solicitor's  under- 
takmg,  and  were  entitled  to  arrest  the  ship.    I 
think  that  that  is  an  erroneous  position  to  take 
up,  having  regard  to  the  rules  and  practice  of  this 
court.    It  seems  to  me  that  the  position  arrived 
at  by  these  rules  is  analogous  to  that  of  bail  being 
tendered.  In  the  case  of  bail  being  tendered  names 
have  to  be  given,  and  the  other  party  has  twenty- 
four  hours  to  consider  whether  he  will  object  to 
the  bail  or  not,  and  if  he  objects  to  the  bail  he  can 
do  so ;  but  I  think  he  objects  more  or  less  at  his 
peril,  because  there  is  one  case  in  which,  after 
objection    had    been    taken    and   found    to    be 
unfounded,  the  party  objecting  was  held  liable  in 
damages.    It  seems  to  me  that  a  precisely  similar 
class  of  considerations  comes  in  in  this  case. 
There  is  an  undertaking,  and  the  object  of  it  is 
to  prevent  a  ship  being  arrested,  and  to  get  rid  of 
the  ti*ouble  and  inconvenience  to  the  shipowner 
which  he  incurs  if  his  ship  is  arrested  when  there 
is  adequate  security  elsewhere  to  be  availed  of. 
Then,  what  is  the  position  if  that  undertaking 
is  given?    It  appears  to   me  to  be  this:  That 
the  plaintiff  is  to  have  a  reasonable  opportunity 
of  seeing  whether  he  ought  to  be  bound  to  accept 
it  or  not,  and  then  if  he  does  not  and  shows  to 
the  satisfaction  of  the  court  good  and  sufficient 
reason  for  objecting,  then,  of  course,  he  will  not 
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be  condemned  in  the  ooete.  I  think  in  this  case  if 
the  plaintiffs  had  said,  "  We  have  not  time  to  act," 
or  "we  are  not  satisfied  on  some  grounds  that 
there  is  adequate  security/'  the  point  would  have 
been  a  perfectly  good  one  to  take ;  but  neither  of 
those  points  were  raised.  The  plaintiffs  them- 
selves— not  their  solicitors — said,  "No,  we  will 
not  have  this  undertaking  at  all;  we  will  have 
the  security  of  the  ship/^and  they  never  raised 
any  question  of  time  to  investigate.  The  answer 
to  that  is  that  when  the  case  came  before  me  the 
Bbip  was  released  without  any  objection.  Again 
when  the  case  comes  on  here  the  only  point 
raised  is  whether  the  plaintiffs  are  enntled  to 
have  the  security  of  the  ship.  The  rules  say, 
*'  No,  if  you  have  adequate  security  otherwise." 
That  is  the  real  principle,  and  I  think  it  is  right 
from  a  business  point  of  view.  The  whole  object 
of  the  rules,  and  of  the  practice  in  this  court,  is 
to  facilitate  business,  and  not  to  check  it,  and  if  a 
man,  such  as  a  solicitor,  can  give  an  undertaking 
which  is  satisfactory,  then  business  will  proceed 
easily  and  satisfactorily.  On  the  other  hand,  if 
no  facilities  of  this  kind  are  to  be  allowed,  the 
rules  are  practically  useless;  and  the  argument 
put  forward  by  the  plaintiffs  is  that  the  rules  are 
practically  useless.  To  my  mind,  therefore,  as 
soon  as  it  was  seen  that  there  was  reasonable 
time — because  there  was  practically  a  day — ^if  the 
point  had  been  taken,  to  inquire  into  the  standing 
of  the  parties,  there  was  no  reason  whatever  for 
arresting,  because  the  plaintiffs  solicitors  them- 
selves were  satisfied.  It  therefore  seems  to  me 
that  there  is  no  ground  shown  at  all  for  objecting 
to  this  undertaking,  and  that  that  being  so,  the 
plaintiffs  are  liable  for  the  costs  and  damages 
occasioned  by  the  arrest.  So  far  as  damages  are 
concerned,  I  think  that  they  ought  to  l^  fixed 
at  ISl.,  and  with  regard  to  the  costs,  they  must 
be  a  matter  for  taxation. 

Solicitors  for  the  plaintiffs,  HoUams,  Son, 
Coward,  and  Hawhsley. 

Solicitors  for  the  defendants.  Downing,  Bolam, 
and  Co.,  agents  for  Downing  and  Mandcock, 
Cardiff. 


Jidy  2,  3,  cmd  4,  1900. 

(Before  Sir  F.  Jbxjnb,  President.) 

Thb  Rondanb.  (a) 

Collision — Fog — Failure  to  stop  and  ascertain 
position  of  approaching  vesseJr^Begulationsfor 
Preventing  Collisions  at  Sea,  art.  16. 

It  is  the  duty  of  a  steam  vessel  in  a  fog,  under 
art.  16,  on  first  hearing  forward  of  Jier  beami 
another  vessel's  fog  signal,  to  stop  her  engines 
and  to  keep  them  stopped  until  by  hearing 
further  signals  she  ascertains  the  position  of 
the  other  vessel. 

This  was  a  collision  action  brought  by  th^ 
owners  of  cargo  lately  laden  on  board  the  German 
steamship  Hermann  Koeppen  against  the  owners 
of  the  Norwegian  steamship  lindane. 

The  collision  occurred  at  about  8.25  p.m.  on 
9  th  May  1900,  in  the  North  Sea,  near  the  Newarp 
Lightship.  The  weather  at  the  time  was  a  thick 
fog* 

(a)  Beported  bv  Butlbr  Abpinall,  Esq.,  Q.O.,  and  Suttoh 
TiMMis,  Esq ,  Barriit0r-«»-Law. 


The  plaintiffs'  case  was  that  about  8.15  p.m. 
the  Hermann  Koeppen,  a  steamer  of  1609  tons 
gross  and  1097  tons  net  register,  manned  by  a 
crew  of  eighteen  hands  all  told,  was,  whilst  on  a 
voyage  from  South  Shields  to  Barcelona  with  a 
cargo  of  coals,  in  the  Would  Channel  off  the 
Nonolk  coast.  Her  whistle  was  being  sounded 
at  proper  intervals  for  fog,  and  she  was  pro- 
ceeaing  with  engines  at  slow,  making  about  three 
knots  an  hour.  She  was  on  a  course  S.S.E.  \ 
E.  magnetic.  In  these  circumstances  the  whistle 
of  an  approaching  steamship  which  proved  to  be 
the  Bondane  was  heard  aoout  a  point  on  the 
port  bow,  and  from  one  and  a  naif  to  two 
miles  off. 

The  Hermann  Koepj^  was  kept  on  her  cooiise 
and  her  whistle  blown  in  reply,  and  the  whistle  of 
the  Bondane  was  heard  several  times  afterwards, 
getting  each  time  a  little  broader  on  the  port  bow. 
The  helm  was  ported  a  point  and  then  steadied, 
and  a  short  blast  sounded  in  order  to  give  the 
Bondane  more  room  to  pass.  The  whistle  of 
the  Bondane  continued  to  be  heard,  but,  although 
in  a  position  to  pass  port  to  port,  the  Bondane, 
when  close  to,  was  heard  to  blow  two  short 
blasts,  whereupon  the  engines  of  the  Hertnann 
Koeppen  were  put  full  speed  astern,  but  shortly 
afterwards  the  masthead  and  green  lights  of  the 
Bondane  came  into  sight  about  three  points  on 
the  port  bow  and  about  a  ship's  length  off.  She 
came  on  at  great  speed  and  stamck  with  her  stem 
the  bluff  of  the  port  bow  of  the  Hermann  Koeppen^ 
doing  her  such  damage  that  she  afterwards  sank 
and  was  lost  with  the  plaintiffs*  cargo  on  board 
of  her. 

The  plaintiffs  charged  the  defendants  with 
neglecting  to  keep  a  good  look-out,  improperly 
st^boarding,  failing  to  pass  port  to  port,  pro- 
ceeding at  an  excessive  rate  of  speed,  and  not 
stopping  and  reversing.  Th^  also  charged  them 
with  breach  of  arts.  16,  19,  22,  23,  and  29  of  the 
Regulations  for  Preventing  Collisions  at  Sea. 

The  defendants'  case  was  that  the  Bondane,  a 
steamship  of  1131  tons  gross  and  749  tons  net 
register,  whilst  on  a  voyage  from  Bouen  to  Bljth 
in  ballast,  manned  by  a  crew  of  seventeen  hands 
all  told,  was  near  the  Newarp  Lightship.  She  was 
on  a  course  of  N.W.  i  N.  magnetic,  mfibtdng  about 
two  knots  an  hour.  Her  whistle  was  being 
sounded  at  short  intervals  for  fog.  Under  these 
circumstances  a  faint  prolonged  blast  was  heard 
from  a  steamship  which  proved  to  be  the  Her- 
mann Koeppen  apparently  a  long  way  off,  and 
about  three  points  on  the  starboard  blow  of  the 
Bondane. 

The  engines  of  the  Bondane  were  kept 
working  slow  ahead  owing  to  the  whistle  of 
another  steamship  being  heard  astern  on  the  port 
quarter,  and  shortlv  afterwards  a  second  faint 
prolonged  blast  was  heard  apparently  closer  and  a 
little  broader  on  the  bow,  and  almost  at  Uie  same 
time  the  masthead  and  red  lights  of  the  Hermann 
Koeppen  came  into  view  about  a  ship's  length  ofE 
and  about  four  points  on  the  starboard  bow.  The 
engines  of  the  Bondane  were  immediately  stopped 
and  reversed  full  speed  astern  and  the  helm  star- 
boarded, but  the  Hermann  Koeppen  came  on  and 
struck  the  Bondane  with  her  port  bow,  doing 
considerable  damage. 

The  defendants  charged  those  on  the  Hermann 
Koeppen  with  keeping  a  bad  look-out^  proceeding 
at  an  excessive  speed,  not  being  provided  with  an 
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efficient  whistle,  not  sounding  their  whistle,  and 
improperly  porting.  The j  al^  charged  them  with 
not  stopping  when  the  Bondane's  whistle  was 
first  heurd,  not  stopping  and  reyersing  hefore  the 
collision,  and  failing  to  comply  with  arts.  15, 16, 
23,  and  29  of  the  regulations. 

Art.  15  deals  with  signals  to  he  made  in  a 
fog. 

Arts.  16,  22,  23,  and  29  of  the  Regulations  for 
Preventing  Collisions  at  Sea  are  as  follows : 

Art.  16.  Every  vessel  shall,  in  a  fogr*  mist,  falling 
snow,  or  heavy  rain  storms,  go  at  a  moderate  speed, 
having  carefol  regard  to  the  existing  cironmstanoes  and 
conditions.  A  steam  vessel  hearing,  apparently  forward 
of  her  beam,  the  fog-signal  of  a  vessel  the  position  of 
which  is  not  ascertained,  shall,  so  far  as  the  oircnm- 
stanoee  of  the  case  admit,  stop  her  engines  and  then 
navigate  with  caution  nntil  danger  of  collision  is 
over. 

Art.  22.  Every  vessel  which  is  directed  by  these 
roles  to  keep  ont  of  the  way  of  another  vessel  shall,  if 
the  cironmstanoes  of  the  case  admit,  avoid  crossing 
ahead  of  the  other. 

Art.  23.  Every  steam  vessel  which  is  directed  by  these 
ralea  to  keep  ont  of  the  way  of  another  vessel  shall,  on 
appiTMbching  her,  if  necessary  slacken  her  speed  or  stop 
or  reverse. 

Art.  29.  Nothing  in  these  mles  shall  exonerate  any 
vessel,  or  the  owner,  or  master,  or  crew  thereof,  from 
the  consequences  of  any  neglect  to  carry  lights  or 
signals,  or  of  any  neglect  to  keep  a  proper  look-oat,  or  of 
the  neglect  of  any  precaution  vrhich  may  be  required  by 
the  ordinary  practice  of  seamen,  or  by  the  special  cir- 
cumstances of  the  case. 

BcuUn  Fovoell,  Q.O.  and  Dr.  Stuhhs  for  the 
plaintiffs. — The  Rondane  is  alone  to  blame.  She 
never  ascertained  the  bearing  of  the  Hermann 
Koeppen,  and  ought  to  have  stopped  her  engines 
sooner.  The  vessel  following  her  vras  not  in  such 
a  position  as  to  have  prevented  her  stopping  in 
obedience  to  art.  16  oi  the  collision  regulations. 
In  the  circumstances  there  was  no  obligation  on 
the  Hermann  Koeppen  to  stop  on  hearing  the 
Bondane's  first  whistle.  She  m  fact  accurately 
ascertidned  the  position  of  the  Bondane,  More- 
over, if  she  committed  a  breach  of  the  article,  such 
breach  could  not  possibly  have  contributed  to  the 
collision. 

Butler  ABpinaU,  Q.O.  and  BaUoch  for  the  defen- 
dants.— ^The  Hermann  Koeppen  is  alone  to  blame. 
The  presence  of  a  vessel  immediately  astern  of 
the  Mondane  was  a  circumstance  which  did  not 
admit  of  the  Bondane  stopping  on  hearing  the 
first  whistle  of  the  Hermann  Koeppen.  Apart 
from  some  such  justification,  a  vessel  is  bound  on 
first  hearing  a  vessel's  whistle  to  stop  in  obedience 
to  art  16. 

The  PsssiDBKT. — ^This  is  a  case  of  collision  in  a 
fog,  which  presents  most  of  the  ordinary  features, 
but  it  brin^  into  prominence  one  feature  which 
up  to  this  tmie  has  not  been  common.  It  is  quite 
clear  that  these  vessels  were  approaching  one 
another  in  a  dense  fog,  and  it  is  quite  clear  also 
that  the  collision  was  caused  by  their  coming 
against  one  another  at  something  vei^  like  right 
angles.  So  one  is  presented  vnth  this  problem, 
as  a  matter  of  navigation,  that  one  or  other  must 
have  altered  its  course  a  great  many  points,  and 
the  question  is  whether  the  Hermann  Koeppen 
ported  to  a  very  considerable  extent,  or  whether 
the  Bondane  starboarded  so  much  as  to  bring 
about  what  I  have  said  was  the  actual  collision. 


I  do  not  know  that  it  is  necessary  in  this  case  to 
determine  very  accurately  this  question  of  navi- 
gation, because  I  think  there  are  other  matters 
which  sufiBce  to  decide  the  liability  of  the  vessels. 
But  I  have  considered  the  matter  with  the  Trinity 
Masters,  and  the  conclusion  to  which  I  have  come 
is  that  the  story  of  the  plaintiffs  is  that  which  in 
the  main  is  to  be  accepted ;  in  other  words,  that 
the  collision  was  brought  about  by  very  consider- 
able starboarding  on  the  part  of  the  Bondane,  I 
have,  of  course,  considered  very  carefully  the 
arguments  which  Mr.  Aspinall  used  with  regard 
to  the  difficulties  which  that  conclusion  may  be 
supposed  to  give  rise  to,  but  they  do  not  appear 
to  me  to  be  insuperable.  I  can  see  no  difficulty 
in  the  theory  that  at  a  very  early  time  the  B(mdane 
may  have  been,  and  probably  was,  on  the  star- 
board bow  of  the  Hermann  Koeppen,  As  the 
Bondane  came  up  towards  the  Newarp  she  rounded 
that,  not  by  a  single  action  but  by  repeated  actions 
of  starboarding,  and  after  that  I  think  she  con- 
tinued that  starboarding  course,  and  the  sugges- 
tion of  Mr.  Baden  PoweU  that  she  wished  to  get 
into  shoaler  soundings  may  be  well  founded.  At 
any  rata  there  appears  to  me  to  have  been  sub- 
stantial rounding,  and  the  vessel  in  that  way 
brought  herself  into  collision  at  the  angle  I  have 
described.  But  apart  from  that  I  think  the  navi- 
gation of  the  BoncLane  is  clearly  open  to  blame. 
It  was  not  what  it  should  have  oeen.  She  did  not 
hear  the  whistles  of  the  other  vessel  until  quite 
close  to;  in  fact,  she  only  heard  two  whistles. 
The  suggestion  which  is  made  is  that  that  must 
have  been  because  the  whistle  of  the  Hermann 
Koeppen  was  a  bad  whistle.  It  is  impossible  to 
investigate  that  with  accuracy,  but  I  confess  that 
when  1  find  the  speed  of  the  Bondane  was  what  I 
think  it  was,  it  appears  to  me  to  be  on  the  whole 
impossible  to  give  lorce  to  a  suggestion  which  was 
a  pure  hyphouiesis,  and  which  hardly  appears  to 
me  to  be  compatible  with  the  facts.  The  look-out 
on  the  part  of  the  Hermann  Koeppen  was  un- 
doubtedly good,  and  the  conclusion  to  which  I 
have  come  is  that  it  was  because  the  Hermann 
Koeppen  was  keeping  a  good  look-out,  that  she 
heard  several  whistles  from  the  Bondane,  whereas 
the  Bondane  heard  no  whistles,  except  those  I 
have  mentioned,  from  the  Hermann  Koeppen, 
When  one  comes  to  the  speed  of  the  BoncUme, 
one  is  on  ground  which  is  far  more  certain,  and  it 
appears  to  me  that  when  we  know  she  was  passing 
a  hghthouse  during  a  dense  fog  at  full  speed — 
and  I  think  she  never  reduced  it  at  all  until  she 
came  close  to  the  Newarp— and  never  went  slow 
at  all — because  I  think  the  evidence  of  the  chief 
officer  must  be  accepted  on  the  point — until  she 
was  close  to  and  heani  the  whistle  of  the  Hermann 
Koeppen,  then  it  appears  to  me  to  be  clearly  made 
out  that  the  speed  of  the  Bondane  was  a  matter 
to  which  they  were  not  paying  sufficient  attention. 
It  is  impossible  not  to  oe  impressed,  though  I  do 
not  lay  too  much  stress  upon  it,  by  the  fact  that 
two  blasts  are  admitted  now  to  have  been  given 
by  the  Bondane,  Of  course  they  support  the 
view  I  have  expressed  that  the  Bondane  was  star- 
boarding. But  I  am  impressed  still  more  by  the 
fact  that  although  it  is  now  admitted  they  were 
given,  they  were  not  stated  in  the  preliminary 
act,  wheie  they  clearly  ought  to  have  been  stated ; 
the  very  object  of  those  additional  questions 
being  put  in  the  preliminary  act  being  to  bring 
out  matters  of  that  kind.    Although  it  is  clear  to 
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me  that  the  Bondane  did  give  those  two  blasts  on 
that  last  occasion,  it  becomes  equally  clear  that 
she  did  not  g^Te  those  two  blasts,  or  anj  two 
blasts,  on  the  preyions  occasion  of  her  star- 
boarding ;  and  also  that  it  must  have  been  felt,  I 
suppose  by  those  who  have  the  conduct  of  their 
case,  that  those  two  blasts  could  not  be  admitted 
in  the  preliminary  act.  Of  course  it  may  have 
been  a  mistake,  but  I  think  it  is  a  material  fact. 
It  must  also  not  be  forgotten  that  it  is  not  until 
they  come  into  court  mat  the  sounding  of  the 
two  blasts  is  admitted.  It  follows  from  what  I 
haT6  said  that  I  accept  substantially  the  story 
of  the  .  Hermann  Koeppen,  I  am  not  at  all 
inclined  to  think  that  the  statement  made  by 
those  on  board,  to  the  effect  that  the  whistle 
of  the  Bondane  grew  broader  and  broader,  is 
one  which  is  very  easy  to  explain,  but  I  do  not 
know  that  it  is  a  matter  to  which  any  great  im- 
portance is  to  be  attached.  It  is  admitted  by  the 
other  side  that  the  Hermann  Koeppen* 8  speed  was 
only  about  two  knots  at  the  time  of  the  collision, 
and  she  at  any  rate,  was  conducting  herself  in 
that  respect  with  sufficient  care.  That  brings  one 
to  this  consideration,  that  the  Hermann  Koeppen 
must  be  absolved  from  blame  unless  she  is  held  in 
fault  under  art.  16.  That  article  has  to  be  con- 
sidered with  regard  to  both  vessels.  I  have  con- 
sidered art.  16,  and  have  had  the  advantage  of 
reading  the  judgment  of  Barnes,  J.  in  the  case 
to  which  I  was  referred  (The  Pontos  v.  The  Star 
of  New  Zealand),  not  reported,  which,  as  f  ai*  as  I 
oiow,  is  the  only  authority  which  bears  upon  the 
rule.  So  far  as  my  judgment  in  the  matter  goes, 
I  feel  no  great  difficult  in  understanding  sub- 
stantially what  the  rule  means.  The  words  are : 
"  A  steam  vessel  hearing,  apparently  forward  of 
her  beam,  the  fog-signal  of  a  vessel,  the  position 
of  which  is  not  ascei*tained,  shall,  so  far  as  the 
circumstances  of  the  case  admit,  stop  her  engines 
and^  then  navigate  with  caution  until  danger  of 
collision  is  over.'*  I  think  I  underetand  what 
that  rule  means.  It  was  an  approach  to  what 
many  persons  had  advocated  at  different  times 
— ^namely,  that  in  a  fog  vessels  should  abso- 
lutely^ stop.  Of  course  a  suggestion  of  that  kind 
applies  with  far  more  force  to  river  navigation 
than  to  the  open  sea,  because,  of  course,  as  has 
been  said  over  and  over  again,  in  the  Channel,  if 
vessels  had  to  stop  dead,  it  might  be  that  you 
would  get  the  Channel  crowded  with  ships,  which 
would  be  unable  to  reach  their  destinations. 
In  a  river  like  the  Thames  it  might  be  better  for 
vessels  to  stop  and  anchor,  though  what  injury  it 
might  cause  to  trade  I  do  not  say.  This  rule 
stops  short  of  that.  It  does  not  say  that  a  vessel 
is  to  stop  and  never  move  again  in  the  fog.  On 
the  contrary  all  she  has  to  do  is  to  stop  her 
engines  and  then  navigate  with  caution,  and  she 
is  to  do  that  because  she  hears  forward  of  her 
beam  a  fog-signal  of  a  vesEel,  the  position  of 
which  is  not  ascertained.  She  is  to  keep  them 
stopped  until  she  can,  by  hearing  further  signals 
from  the  other  vessel,  ascertain  the  position  of 
that  other  vesseL  The  rule  does  not  say  that  in 
terms,  but  that  appears  to  me  to  be  the  meaning. 
The  object,  of  course,  is  clear — ^namely,  to  give  the 
vessel  which  stops  her  engines  an  opportunity  of 
hearing  better  than  she  otherwise  would  do,  and 
also  to  specially  oeM  the  attention  of  those  on 
board  to  the  matter,  so  that  they  may  be  more 
acute  to  hear  a  second  whistle  and  to  locate  it  if 


possible.  Therefore  the  duty  of  a  vessel  in  a 
fog  clearly  appears  to  me  to  be  to  stop  her  engines 
when  the  firet  whistle  is  heard,  for  tne  purpose  I 
have  mentioned. 

In  this  case  neither  vessel  stopped  her  engines.  I 
take  the  case  of  the  Bondane  first.  She,  admit- 
tedly, on  hearing  a  whistle  did  not  stop  her  en^sfines 
at  all.  She  endeavoure  to  excuse  herself  under 
the  words  in  this  rule :  *'  Shall  so  far  as  circum- 
stances admit."  Her  case  is  that  there  was  a  vessel 
following  her  so  closely  that  it  would  not  have 
been  safe  to  have  stopped  her  engines  without 
danger  of  that  vessel  running  into  her.  I  do  not, 
myself,  feel  very  sure  of  what  exactly  was  in  the 
mmds  of  the  framers  of  this  rule  when  they  used 
those  words,  because  it  is  not  very  easy  to  imagine 
cireumstances  under  which  a  vessel  could  not  stop 
her  engines.  It  does  not  imply  any  sudden  stop- 
ping of  her  way.  I  think  they  must  have  had  in 
their  minds  mattere  connected  with  river  naviga- 
tion, where,  for  instance,  you  might  have  a  yesael 
coming  up  the  Thames  and  another  small  vessel 
crossing  under  her  stem,  and  where  to  take  off 
speed  by  stopping  the  engines  might  at  that 
moment  be  difficult  and  dangereus.  I  can  under- 
stand the  existence  of  such  circumstances  in  a 
river,  but  not  in  the  open  sea,  and  certainly  in 
this  case  I  cannot  see  that  there  was  any  real 
reason  why  the  Bondane  should  not  have  stopped 
her  engines.  The  vessel  following  the  Bondane 
could,  I  suppose,  see  her,  because  she  wa«  herself 
seen,  and  ii  the  defendant's  story  is  to  be  accepted 
the  vessel  was  in  such  a  position  that  a  checking 
of  the  Bondane*8  speed  could  have  been  perfectly 
well  met  by  a  movement  of  the  other  vessel's 
helm.  I  have  my  doubts,  I  confess,  whether  the 
story  of  the  Bondane  can  be  accepted  in  its 
entirety.  That  there  was  a  vessel  astern  at  some 
time  I  think  is  very  likely,  but  to  suppose  that 
she  was  so  close  as  the  defendants  say  appears  to 
me  to  be  very  difficult  to  accept,  for  this  among 
other  reasons  which  have  been  pointed  out,  that 
at  the  time  of  the  collision,  when  the  movement 
of  the  Bondane  was  stopped  with  considerable 
suddenness,  the  other  vessel  was  not  seen  by  any- 
body. It  is  curious  that  in  the  case  before 
Barnes,  J.  exactly  the  same  suggestion  was  made, 
and  under  cireumstances  of  peculiar  foroe.  if  weU 
founded.  But  the  learned  judge  rejected  it  upon 
very  similar  grounds  as  those  upon  which  I  feel 
bound  to  reject  it.  Therefore  there  was  no  reason 
why  the  Bondane  should  not  have  obeyed  the 
rule.  I  do  not  know  that  it  was  argued,  and  I  do 
not  think  it  could  have  been  suggested  with  any 
force,  that  it  would  not  have  made  any  difference 
if  she  had  stopped.  Under  the  circumstances  I 
think  the  breach  of  art.  16  is  a  breach  of  which  the 
consequences  must  be  visited  upon  the  Bondane, 
What  is  to  be  said  as  to  the  Hermann  Koeppen, 
because  she  lies  under  the  same  stigma  of  having 
violated  that  article  P  She  certainly  did  violate 
it.  At  the  firet  signal  of  the  Bondane  she  did  not 
stop  her  engines,  but  it  is  said,  and  this  of  oourse 
is  a  matter  which  requires  careful  consideration, 
that  although  that  was  so,  in  the  case  of  the 
Hermann  Koeppen  the  breach  of  the  rule  must 
necessarily  be  considered  immaterial,  because  she 
heard  several  whistles  afterwards,  when  she  was 
navigating  with  caution,  and  if  she  had  stopped 
her  engines  she  would  not  have  rained  any  infor- 
mation which  she  did  not  have — ^that  she  would  not 
have  pureued  any  other  course  if  she  had  first 
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stopped  her  engines.  I  feel  the  fall  foi*ce  of  that 
suggestion,  but  I  am  not  able  to  yield  to  it, 
and  do  not  think  that  this  mle  is  one  which 
can  be,  under  those  circumstances,  broken  with 
impunity.  When  a  vessel  has  broken  a  statu- 
tory rule  the  onus  on  those  who  seek  to  say 
that  it  is  immaterial  is  a  very  considerable 
one.  In  this  case  one  is  necessarily  cast  upon 
a  matter  of  imagination.  One  has  to  consider 
whether  it  can  possibly  be  the  case  that  the 
failure  of  the  Hermann  Koeppen  to  obey  this 
role  is  immaterial.  I  am  not  able  to  come  to 
that  conclusion.  It  is  a  matter  for  imagination, 
and  nobody  can  possibly  say  what  would  have 
happened  if  the  Hermann  Koeppen  had  obeyed 
that  rule.  Everyone  can  conjecture  what  would 
have  happened.  The  result  would  have  been,  in 
the  first  instance,  that  she  would  have  been  in  a 
better  position  to  hear  the  following  whistles  of 
the  Bondane,  Those  on  board  of  her  say  that 
that  would  have  made  no  difference,  because  they, 
in  fact,  beard  them.  I  am  not  satisfied  that  that 
is  a  fair  observation  to  make,  because  if  they  had 
heard  them  with  the  engines  stopped  I  am  not 
sure  they  would  not  have  been  in  a  position  to 
appreciate  more  accurately  what  the  position  of 
the  other  vessel  was.  It  is  said  that  the  whistles 
kept  on  broadening,  and  I  have  said  that  I  think 
that  is  taking  an  exaggerated  view  of  those 
whistles,  and  I  am  not  sure  that  if  the  Hermann 
Koeppen  had  stopped  and  listened  to  those 
whistles  those  on  board  would  not  have  ascer- 
tained more  accurately  what  it  was  the  Bonda/ne 
was  doing — ^namely,  that  she  was  rounding  the 
Newarp.  Under  the  circumstances  I  feel  com- 
pelled to  say  that  I  do  not  think  the  omission 
of  the  Hermann  Koeppen  to  obey  the  rule  can  be 
excused.  I  say  candidly  that  I  am  compelled  to 
find  this  with  great  regret,  because  I  think  the 
Hermann  Koeppen  in  every  other  respect  appears 
to  be  well  navigated  in  somewhat  difficult  circum- 
stances. I  confess  I  was  struck  by  the  way  in 
which  the  evidence  on  her  behalf  was  given,  both 
by  the  master  and  other  persons.  1  thought  the 
evidence  was  fairly  and  sensibly  given,  and 
therefore  it  is  wiui  great  regret  that  I  feel 
compelled  to  say  that  the  Hermann  Koeppen  has 
brought  herself  within  thelwords  of  art.  lo,  and  I 
feel  unable  to  absolve  her  from  those  conse- 
quences. For  that  reason  I  am  compelled  to  say 
that  in  this  case  both  vessels  are  to  blame. 

Solicitors  for  the  plaintiffs,  Stokes  and  Stokes, 
Solicitors   for  the   defendants,  BottereU   and 
Boehe. 


HOUSE   OF   LOBDS. 


Monday,  May  11, 1900. 

(Before  the  Lord  Ohanobllob  (Halsbury), 
Lords  Macnaghtbn,  Mobbis,  Shand,  and 
Bbampton.) 

Isis  Steamship  Company  v,  Bahb,  Behbend, 

and  Boss,  (a) 

ON  APPEAL  FROM  THE  COUBT  OF  APPEAL  IN 

ENGLAND. 

Charter-party — Freight — "  FuU  and  complete 
cargo  *'^-^rozen  cargo. 

By  a  Charter-party  made  between  the  appellants 

(a)  Reported  by  0.  E.  Maldin,  Baq.,  BanlBtor-at-Law. 


and  the  respondents]  it  was  agreed  that  the 
respondents  shotdd  **  load  a  fuU  and  complete 
cargo  of  wet^woodpulp  "  on  hoard  the  appellants* 
ship,  at  an  agreed  rate  of  freight.  The  cargo  was 
to  he  loaded  in  mid-winter  at  a  port  wftere 
severe  frosts  were  prohahle.  It  was  delivered 
frozen  hard,X<x>nd  in  consequence  the  ship  was 
only  ahle  to  load  a  miLch  smaller  quantity  than 
if  it  had  heen  unfrozen  and  compressible.  The 
shipowners  claimed  damages  for  short  shipment 
of  cargo. 
Held  (affirming  the  judgment  of  the  court  below), 
that  the  charterers  had  not,  under  the  circum- 
stances, broken  their  contract  to  load  a  fuU  and 
complete  cargo. 

This  was  an  appeal  from  a  judgment  of  the  Court 
of  Appeal  (Smith  and  Rigby,  L.JJ.),  Williams, 
L.J.  dissenting,  who  had  reversed  a  judgment  of 
Bruce,  J.  in  favour  of  the  appellants  (the  plain- 
tiffs below)  in  a  case  tned  before  him  without  a 
jury  at  the  Liverpool  Assizes. 

The  case  is  reported  in  81  L.  T.  Rep.  241 ;  8 
Asp.  Mar.  Law  Oas.  569 ;  (1899)  2  Q.  B.  364 

The  action  was  brought  to  recover  337Z.  14ss,  8<i. 
dead  freight  on  an  alleged  short  shipment  of 
450  tons  of  cargo,  or,  in  the  alternative,  to  recover 
the  like  amount  as  damages  for  breach  of  charter 
in  not  loading  proper  or  usual  wet  woodpulp,  by 
reason  of  which  the  said  pulp  stowed  so  badly 
that  the  plaintiffs'  ship  was  prevented  from 
being  loaded  to  within  450  tons  of  her  proper 
cargo. 

Other  questions  between  the  parties  were  dis- 
cussed in  the  courts  below,  but  this  was  the  only 
point  raised  on  this  appeal. 

The  appellants  by  their  statement  of  claim 
alleged  that  the  respondents  had  shipped  450  tons 
short  of  a  full  and  complete  cargo,  and  that  they 
had  thereby  lost  freight  in  respect  of  which 
they  had  sustained  a  loss  of  337f.  148.  8d.,  and 
they  alternatively  alleged  that  the  respondents 
had  not  shipped  proper  or  usual  wet  woodpulp 
which  contained  about  50  per  cent,  of  water,  but 
improperly  and  in  breach  of  their  charter  had 
shipped  bundles  of  ground  woodpulp,  which  were 
frozen  hard  and  frozen  into  different  and  unusual 
forms  and  shapes,  and  not  properly  rolled  up  into 
proper  square  bundles  secured  by  paper  and  string, 
but  had  supplied  the  same  in  loose  aad  insecure 
rolls  and  in  rolls  and  bundles  of  varying  and 
unusual  shapes,  in  consequence  of  which  the  pulp 
had  stowed  so  badly  as  to  prevent  the  steamship 
Isis  from  being  loaded  so  as  to  carry  within  450 
tons  of  her  usual  and  proper  cargo. 

The  respondents  in  their  defence,  whilst  denying 
the  breaches  alleged  against  them,  alleged  that  a 
full  and  complete  cargo  was  not  shipped  owing 
to  the  bales  being  frozen  too  hard  for  compression 
into  the  usual  space  occupied  by  such  bales,  in 
consequence  whereof  the  appellants  were  unable 
and  refused  to  receive  any  further  cargo  although 
the  respondents  were  ready  and  willing  to  supply 
further  cargo. 

The  charter-party  was  made  on  the  22nd  Dec. 
1897,  between  the  appellants  as  the  owners  of  the 
Isis  of  the  one  part  and  Messrs.  A.  Wertheim 
and  Co.  as  charterers  of  the  other  part,  but  for 
the  purposes  of  this  action  it  was  arranged 
between  the  parties  that  the  respondents,  Liver- 
pool  charterers,  should  represent  Messrs.  Wert- 
heim and  Co. 
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By  the  charter-party  it  was  proTided  that  the 
steamship  Isis  shoiild  with  all  possible  despatch 
sail  and  proceed  to  Bangor,  which  is  an  inland 
port  in  Maine  in  the  United  States,  as  ordered  by 
charterer,  or  so  near  therennto  as  she  miffht  safely 
set  always  afloat,  and  there  load  under  &ck  from 
uie  af^ente  of  the  freighters  a  fall  and  complete 
cargo  of  wet  wood^ulp,  which  contains  abont  50  pei 
cent,  of  water,  which  the  freighters  boond  them 
selves  te  ship,  not  exceeding  what  she  could 
reasonably  stew  and  carry  over  and  aboTe  her 
tackle,  apparel,  proyisions,  fuel,  and  furniture, 
and  being  so  loaded,  should  proceed  te  Man- 
chester or  so  near  thereunto  as  she  could  safely 
get  always  afloat.  It  was  further  provided  thai 
should  ice  prevent  the  steamship  getting  to 
Bangor  she  should  load  at  Bucksport,  which  is  a 
port  on  the  same  river  as  Bangor,  but  about 
twenty  miles  lower  down,  on  the  same  terms  as 
stipulated  for  at  Bangor. 

It  was  steted  that  there  were  two  kinds  of  wet 
woodpulp  answering  to  the  description  in  the  char- 
ter-party, one  kind  known  as  **  moist  sulphite  fibre 
pulp,"  which  was  compressed  into  square  parcels 
and  wrapped  in  paper,  and  was  a  more  expensive 
kind  of  wet  woodpulp,  and  "  moist  ground  wood- 
pulp,"  which  was  coarser  and  less  expensive,  and 
was  usually  shinped  in  loose  bales  tied  up  but  not 
pressed  or  closely  packed. 

On  arrival  of  the  Isis  at  Bucksport,  ice  having 

Srevented  her  from  reaching  Bangor,  the  respon- 
ente  tendered  a  car^o,  a  small  portion  of  which 
consisted  of  the  sulphite  fibre  pulp,  and  the  larger 
portion  consisted  of  moist  ground  woodpulp, 
which,  owing  to  the  frost  prevailing  at  the  time, 
was  so  frozen  as  to  be  rendered  quite  hard. 
When  in  their  ordinary  condition  and  not  frozen, 
the  bales  of  moist  ground  woodpulp  are  flexible 
and  capable  of  being  compressed  so  as  to  be 
stowed  closely  together  in  the  comers  of  the  ship's 
hold  under  the  beams  and  stringers,  but  when 
they  are  frozen  they  are  quite  hard,  and,  owing 
to  their  irregular  shapes,  take  up  much  more 
room  in  the  ship's  hold.  In  consequence  of  the 
frozen  condition  in  which  the  moist  ground  wood- 
pulp  was  shipped  there  was  a  large  amount  of 
broKen  stowage,  and  it  was  not  possible  to  stow  a 
full  and  complete  careo. 

The  cargo  actually  loaded  (about  2496  tons)  was 
short  by  450  tons  of  the  carso  which  the  ship 
could  have  carried  had  the  bates  been  presented 
for  shipment  in  the  ordinary  way. 

The  smaller  portion  of  tue  cargo,  consisting  of 
sulphite  fibre  pulp,  compressed  and  wrapped  in 
paper,  was  stowed  without  difficulty  and  without 
any  loss  of  space. 

At  the  trial  of  the  action  at  Liverpool  Bruce,  J. 
gave  judgment  for  appeUante  for  S36Z.  upon  the 
ground  that  there  was  no  protection  in  the  charter- 
party  relieving  the  respondente  from  liability  for 
matters  occasioned  by  frost. 

The  Court  of  Appeal  reversed  this  decision  as 
above  mentioned. 

The  shipowners  appealed. 

Carver,  Q.O.,  Horridge,  and  Hyslop  MaxweU  ap- 
peared for  the  appeUante,  and  contended  that  this 
was  not  a  full  and  complete  cargo  within  the 
meaning  of  the  charter-purty.  There  was  no 
evidence  of  any  custom  to  treat  it  as  such.  The 
evidence  shows  that  theie  are  two  kinds  of  wet 
woodpulp,  *'  chemical  "  and  "  mechanical "  wood- 


pulp.  The  former  is  packed  in  bales  of  uniform 
size  and  shape  which  can  be  conveniently  stowed, 
whether  frozen  hard  or  not;  the  latter  can  be 
stowed  when  it  is  soft  and  compressible,  but  not 
when  frozen  hard  in  irregular  packages.  If  an 
article  packed  in  one  way  gives  a  full  cargo,  and  in 
another  way  does  not,  the  charterer  is  bound  to 
supply  it  in  such  a  form  that  a  full  cargo  may  be 
shipped.    See 

Cuthbert  v.  Cumming,  11  Ezoh.  405 ; 

CoU  V.  Meek,  15  C.  B.  N.  S.  795 ;  33  L.  J.  183,  C.  P. 

Secondly,  they  were  not  entitled  under  the 
charter-party  to  ship  "frozen"  woodpulp  for 
"  wet."    See 

Southampton  Steam  Colliery  Company  t.  Clarice, 
19  L.  T.  Bep.  651 ;  3  Mar.  Law  Cas.  O.  S.  197 ; 
L.  Bep.  4  Ex.  78  ;  L.  Bep.  6  Ex.  53. 

This  was  not  "wet  woodpulp"  within  the 
meaning  of  the  charter-party,  and  the  charterers 
should  have  provided  that  if  they  were  prevented 
from  shipping  "  a  full  and  complete  cargo  of  wet 
woodpulp  as  agreed,  the  loss  should  &11  on  the 
ship.  There  was  no  exception  in  the  charter- 
party  to  relieve  the  charterers  fi*om  liability  for 
matters  caused  by  frost.  It  is  a  fallacy  to  say  that 
it  was  in  the  contemplation  of  both  parties.     See 

Hudson  V.  Ede,  18  L.  T.  Bep.  764 ;  3  Mar.  Law  Cae. 

O.  S.  114 ;  L.  Bep.  3  Q.  B.  412 ; 
Grant  v.  Coverddle,  51  L.  T.  Bep.  472 ;  5  Aap.  Mar. 

Law  Cas.  353 ;  9  App.  Cas.  470 ; 
Kearon  v.  Pearson,  7  H.  &  N.  386  ;  31  L.  J.  1,  Ex. 

J,  Walton,  Q.G.  and  CoUingwood  Hope,  who 
appeared  for  the  respondente,  were  not  called 
upon  to  address  their  liordships. 

At  the  conclusion  of  the  argument  for  the 
appellante,  their  Lordships  gave  judgment  as 
follows : — 

The  Lord  Chancellor  (Halsbury).  —  My 
Lords:  [After  going  through  the  facte  of  the 
case  as  set  out  above,  his  Lordship  continued  as 
follows :]  The  question  is.  what  was  the  cargo 
contracted  to  be  tendered  for  shipment  by  the 
charterers.  Was  it  an  unfrozen  wet  woodpulp 
cargo  as  is  now  set  up  by  the  shipowners,  or  a 
frozen  wet  woodpulp  cargo  as  such  cargoes  always 
are  at  Bucksport  in  the  winter  ?  If  it  was  to  be 
unfrozen,  where  was  it  to  come  from  with  frost 
of  14  degrees  below  zero  ?  There  is  not  even  a 
suggestion  made  by  the  shipowners  as  to  this,  and 
much  less  evidence  that  an  unfrozen  cargo  oould 
have  been  shipped  in  winter  either  at  Bangor  or 
Bucksport.  It  appears  to  me  that  when  the  facts 
are  ascertained,  there  can  be  but  one  answer,  and 
that  is  that  the  contract  cargo  which  the  defen- 
dante  were  to  tender  to  the  ship  was  that  which 
they  did  tender  as  a  full  and  complete  cargo  of 
wet  woodpulp  containing  50  per  cent,  of  water,  in 
ito  normal  winter  conmtion,  shipped  at  Bucks- 
port,  namely,  as  frozen  wet  woodpulp.  All  that 
the  charter-partjr  did  was  to  say  that  the  vessel 
should  load  a  udl  and  complete  cargo  of  wet 
woodpulp.  It  has  been  faintly  contended  that  the 
merchant  was  bound  to  select  that  class  of  article 
which  would  make  the  greatest  amount  of  tonnage 
which  could  be  carried  But  it  is  impossible  to 
maintain  that  proposition,  and  counsel  wisely 
abandoned  it.  Neither  of  the  parties  to  the 
charter-party  took  into  contemplation  that  the 
pulp  beciEime  heavier  or  lighter,  or  more  cumbrous 
in  form,  according  to  the  stete  of  the  weather. 
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That  it  was  before  their  minds  must  liave  been 
clear  enough,  considering  that  sometimes  thej 
had  14  degrees  below  zero,  at  Bucksport.  Bat  it 
was  said  there  shonld  be  some  exception,  and 
Toor  Lordships  were  asked  to  imply  an  exception. 
X  on  are  not  required  to  do  anything  of  the  kind. 
I  look  at  the  cnarter-party  and  I  nnd  that  the 
article  tendered  and  loaded  was  within  the  de- 
scription of  the  charty-party,  and  was  so  tendered 
antu  the  ship  would  hold  no  more.  There  has, 
therefore,  been  a  complete  performance  of  the 
stipulations  of  the  charter-party.  1  cannot  help 
thinking  that  the  error  which  I  notice  both  in  the 
judgment  of  Bruce,  J.  and  of  Williams,  L.J..  is 
that  they  assumed  that  there  had  been  a  breach 
of  the  contract.  It  is  not  true  to  say  that  the 
ship  did  not  load  a  full  and  complete  cargo.  It 
did  load  a  full  and  complete  cargo  of  the  thing 
contemplated.  Under  those  circumstances  it 
appears  to  me  that  the  plaintiffs  fail,  and  I  move 
your  Ijordships  that  the  judgment  of  the  Court 
of  Appeal  be  affirmed,  and  the  appeal  dismissed 
with  costs. 

Lords  Macnaghtbn,  Mobbis,  Shand,  and 
Bbahpton,  concurred. 

Judgment  appealed  from  affirmed,  and  appeal 
dismissed  toiih  costs. 

Solicitors  for  the  appellants,  Bowcliffes,  Bawle, 
Johnstone,  and  Qregory,  for  HiU,  Dickinson, 
Dickinson,  and  HiU,  Liverpool. 

Solicitors  for  the  respondents,  Wynne,  Holme, 
and  Wynne,  for  Forshavo  and  Hawkins,  Liverpool. 


July  19,  20,  and  23, 1900. 
(Before  Lords  Bayby,  Bbampton,  and 

BOBEBTSON.) 

Wbib  and  Co.  v.  Union  Steamship 
Company,  (a) 

ON  APPEAL  FBOM  THE  COXJBT  OF  APPEAL  IN 

ENGLAND. 

Charter-party — Obligation  to  supply  hdllast. 

By  a  charter-party  which  did  not  am^nmt  to  a 
demise  or  parting  with  the  possession  of  the  ship 
by  the  otmiers,  a  ship  was,  tn  consideration  of  a 
certain  swm  per  month,  placed  at  the  disposal  of 
the  charterers  to  be  employed  in  the  conveyance 
of  lawful  merchandise  and  (or)  passengers 
between  certain  ports,  and  it  was  stated  thai 
she  was  let  for  the  sole  use  and  benefit  of  the 
charterers  from  a  specified  date  on  which  she 
was  to  be  placed  *'  with  clear  holds  "  at  the  dis- 
posal of  the  charterers,  they  having  the  **  whole 
reach  or  burthen  "  of  the  vessel,  proper  and  suffi- 
cient room  being  reserved  to  the  owners  for  the 
officers,  crew,  tackle,  furniture,  stores,  and  provi- 
sions. 

Held  (affirming  the  judgment  of  the  court  below), 
that  the  terms  of  the  charter-party  did  not  rebut 
the  ordinary  implication  by  which  the  obligation 
of  supplying  such  bdUast  as  m>ay  be  necessary 
for  the  safe  navigation  of  the  ship  rests  with  the 
owner. 

This  was  an  appeal  from  a  judgment  of  the 
Court  of  Appeal  (Smith,  Collins,  and  Williams, 
LJJ.),  reported  in  81  L.  T.  Eep.  553;  9  Asp. 
Mar.  Law  Cas.  13 ;  (1900}  1  Q.  B.  28),  who  had 
affirmed   a   judgment  of    Bigham,   J.    upon    a 

(a)  B«port«d  by  0.  E.  Maldbk,  Eeq.,  Barrister-at-Law. 


point   of   law  ordered  to  be  tried 

»fore  him. 

The  respondents  had  chartered  the  steamship 
Wleric,  belonging  to  the  appellants,  for  three 
round  voyages. 

The  appeUants  stated  that  on  the  first  Toyage 
the  respondents  directed  the  master  to  proceed 
without  cargo  from  South  Africa  to  New  York, 
which  he  did.  It  was  a  disputed  point  whether 
or  not  he  demanded  ballast  beyond  the  ship's 
water  ballast  from  the  charterers,  or  informed 
them  that  it  was  dangerous  for  his  vessel  to 
proceed  to  New  York  without  it.  The  ship,  how- 
ever, started  from  South  Africa  with  water  oallast 
only,  encountered  heavy  weather,  and  in  endea- 
vouring to  keep  her  guaranteed  speed  broke  three 
blades  of  her  propeller,  and  was  thus  delayed  for 
three  and  a  half  days.  In  consequence  of  this 
delay  an  additional  quantity  of  coal  was  con- 
sumed, amounting  in  all  to  seventy  tons.  On  the 
steamer's  arrival  at  New  York  she  had  to  be  put 
into  dry  dock  to  repair  the  damage,  and  was 
further  delayed  five  and  a  half  days. 

On  the  second  and  third  voyages  the  captain 
refused  to  proceed  without  cargo  unless  the  char- 
terers would  provide  ballast  over  and  above  the 
ship's  water  ballast.  Under  protest  they  did  so 
provide  600  tons  upon  the  second  voyage  from 
Natal  and  500  tons  upon  the  third  voyage  from 
Marseilles. 

When  paying  freight  the  charterers  claimed  a 
right  to  deduct,  and  did  deduct,  the  following 
amounts :  3152.,  hire  of  the  ship  for  the  nine  days 
during  which  she  was  unable  to  proceed  owing 
to  the  damage  received  on  the  first  voyage; 
76Z.  2s.  6(2.,  price  of  the  extra  coal  consumed  in 
consequence  of  the  said  damage;  151Z.  lis.  8<2., 
cost  of  purchasing,  shipping,  and  discharging 
ballast  upon  the  second  voyage ;  and  92Z.  5s.  7(2., 
cost  of  purchasing,  shipping,  and  discharging 
ballast  upon  the  third  voyage ;  and  sundry  small 
items  for  dock  dues,  wharfage,  overtime,  &c. 

The  shipowners  refused  to  admit  the  char- 
terers' right  to  make  the  foregoing  deductions, 
and  in  consequence  brought  the  present  action  to 
recover  the  balance  of  freight  alleged  to  be  due  to 
them,  and  in  the  original  claim  to  recover  the  cost 
of  repairs  of  the  damage  on  the  first  voyage. 

The  material  clauses  of  the  charter-party  are 
set  out  in  the  report  in  the  court  below  and  in  the 
judgments  of  their  Lordships. 

By  an  order  made  by  Kennedy,  J.  at  chambers 
it  was  directed  that  the  following  question  should 
be  tried  as  a  preliminary  point  of  law :  "  Whose 
duty  was  it  under  the  charter-party  to  provide 
any  ballast  beyond  water  ballast  that  might  be 
necessary  for  the  safe  sailing  of  the  EUeric  on  the 
chartered  voyage,  and  at  whose  expense  P  " 

Bigham,  J.  held  that  it  was  the  duty  of  the 
shipowners  under  the  charter-party  to  supply  the 
ballast,  and  gave  judj^ment  lor  the  defendants 
accordingly,  and  his  judgment  was  affirmed  as 
above  mentioned. 

The  plaintiffs  appealed. 

Carver,  Q.C.  and  Leek,  for  the  appellants,  con- 
tended that  though  under  ordinary  circumstances 
the  owner  must  provide  the  ship  in  a  fit  state  for 
the  voyage,  here  the  position  was  altered  by  the 
express  provisions  oi  the  charter-party.  The 
owners  md  not  agree  to  supply  ballast,  and  in 
fact  had  no  right  to  put  any  on  board,  and  the 
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obligation  to  do  so,  if  neoefisary,  was  on  the  char- 
terers.   They  cited 

Trinity  House  ▼.  Cla/rk,  4  M.  &  S.  288 ; 
TotDse  ▼.  Henderson,  4  Ex.  890. 

/.   Walton,  Q.C.  and  Scrutton  supported   the 
judgment  of  the  Court  of  Appeal 

Carver,  Q.C.  was  heard  in  reply. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships took  time  to  consider  their  judgment. 

July  23. — Their  Lordships  gave  judgment  as 
follows : — 

Lord  Bayby. — "Mj  Lords:  The  appellants  are 
owners  of  a  steamsmp  called  the  Elleric,  and  the 
respondents  were  the  charterers  of  that  vessel 
from  the  appellants  under  a  charter-party,  dated 
the  10th  June  1897.    The  only  question  raised  on 
the  appeal  is  whether,  in  settling  the  accounts 
between  the  parties,  the  appellante  (the  owners) 
ought  to  be  charged  with  all  the   expenses  of 
baUasting  the  vessel  with  sand,  in  addition  to  the 
water  bauast,  on  a  voyage  from  South  Africa  to 
New  York.    Was  it  the  duty  of  the  shipowners  to 
provide  the  baHaat,  or  was  that  a  duty  which  in 
this  case  was  undertaken  by  the  charterers  P  The 
answer  to  this  question  must  depend  on  the  true 
construction  of  the  charter-party.      The  usual 
form  of  charter-party  is  a  contract  by  which  the 
use  of  the  vessel  is  placed  at  the  disposal  of  the 
charterers,  but  possession  remains  in  the  owners 
who  navigate  the  vessel  by  their  own  officers  and 
crew.     It  is  not  and  cannot  be  denied  that  in 
such  a  contract  the  shipowner  is  bound  to  provide 
the  necessary  ballast  tor  his    ship,  the    reason 
being,  as  Smith,  L.  J.  puts  it,  that  as  he  is  respon- 
sible  for  the  navigation    of    his    ship    by  his 
captain  he  is  responsible  for  the  ballast  necessary 
to  enable  his  ship  to  perform  the  contemplated 
voyage.    But  of  course  this  prima  facte  obligation 
may  be  rebutted   by  the  express  words  of  the 
instrument.      Mr.  CJarver's    tirst  argument  was 
that  the  charter-party  in  the  present  case  was  not 
of  the  character  I  have  described,  viz.,  a  contract 
of  carriage,  but  amounted  to  a  demise  of  the  ship, 
and  he  argued  that  a  provision  that  the  master 
and  crew  should  be  the  servants  of  the  owners 
was  not  inconsistent  with  that  construction,  and 
in  support  of  this*  argument  he  cited  the  case 
of  Trinity  House  v.  Clark  (4  M.  &  S.  288).    That 
case  was  decided  on  very  special  circumstances, 
and  can  hardly   be  a  precedent  for  any  other. 
But  I  cannot  entertain  any  doubt  that  this  contract 
is  one  by  which  the  right  duty  and  responsibility^ 
of  navigating  the  vessel  is  on  the  owners.    In  this 
respect  the  case  is  hardly  distinguishable  from 
that  of  the  Omoa  and  Uleland  Coal  and  Iron 
Company    v.  Huntley    (37    L.  T.  Rep.   184;    3 
Asp.   Mar.  Law  Cas.  501 ;    2  C.  P.  Div.  464), 
and  if  this  point  be  determined  in  favour  of  the 
respondents  the  question  whether  the  contract 
otherwise  more  nearly  resembles  one  of  demise 
than  one  of  carriage  becomes  academic.     It  is 
clear  that  this  contract  is  not  one  in  which  the 
ship  is  completely  handed  over  to  the  charterers 
to  be  navigated  by  them  at  their  own  risk  and 
responsibility.    Prima  facie,  therefore,  the  obli- 
gation of  providing  the  ballast  is  on  the  appel- 
huits.     The  second  clause  of  the  charter-party 
provides  that  on  the  appointed  day  the  vesse]  is 
'*  to  be  placed  with  clear  holds  at  the  disposal  of 
the  charterers  at  the  port  of  New  York,  they 


having  the  whole  reach  or  burthen  of  the  vessel, 
inclumng  passenger  accommodation,  if  any, 
proper  and  sufficient  room  being  reserved  to  the 
owners  for  the  officers,  crew,  tack^,  apparel*  f urm- 
ture,  provisions,  and  stores,  and  the  vessel  is  not  to 
be  required  to  load  more  than  she  can  reasonably 
stow  and  carry  over  and  above  her  tackle,  provisions, 
stores,  and  fuel.  The  owners  guarantee  that  the 
vessel  has  just  been  put  in  dry  dock  and  painted, 
and  undertake  to  maintain  her  in  a  thoroughly 
efficient  state  during  the  currency  of  the  charter. 
Mr.  Carver  contended  that  the  obligation  to  place 
the  vessel  "  with  clear  holds  "  at  &e  disposal  of 
the  respondents  was  inconsistent  with  the  existence 
of  any  right  or  power  to  place  ballast  in  her.  I 
am  not  of  that  opinion.  I  think  that  you  must 
read  this  clause  with  the  other  stipulations  of  the 
contract,  and  if  you  find  that  the  owners  are 
i*e8ponsible  for  the  safe  navigation  of  the  ship 
they  must  have  the  right  and  the  power  to  do 
whatever  may  be  necessary  to  enable  them  to 
discharge  their  responsibility.  In  other  words, 
YOU  must  read  such  expressions  as  ''with  clear 
nolds "  or  "  the  whole  reach  or  burthen  of  the 
vessel "  as  meaning  the  full  space  of  the  veesel 
proper  to  be  filled  with  cargo— and  on  this  <jue8- 
tion  I  think  Towse  v.  Henderson  (4  Ex.  890}  is  in 
point.  Before  parting  with  the  second  clause  I 
observe  that  the  charterers  are  not  obliged  to 
ship  a  full  cargo  or  any  cargo,  and  it  was,  there- 
fore, within  the  contemplation  of  the  parties  that 
the  vessel  might  have  to  sail  in  ballast.  I  will 
not  pause  on  clause  3,  which  provides  that 
"loading  and  discharging"  is  to  be  carried 
out  by  and  at  the  risk  and  expense  of 
the  charterers,  because  I  am  clearly  of  opinion 
that  that  provision  applies  to  cargo  only. 

Reliance  was  also  placed  on  cmuse  4,  which  is 
in  these  terms :  "  The  captain  (although  appointed 
hj  the  owners)  shall  be  under  the  orders  and 
directions  of  the  charterers  as  regards  employ- 
ment, agency,  and  other  arrangements" — ^not, 
your  Lordships  will  observe,  as  regards  naviga- 
tion —  **  and  the  charterers  hereby  agree  to 
indemnify  the  owners  against  all  consequences  or 
liabilities  that  may  arise  from  the  captain  signing 
bills  of  lading  or  otherwise  complying  with  such 
orders  and  directions.'*  The  argument  was  that 
the  necessity  for  ballast  was  the  direct  conse- 
quence of  the  charterers'  orders  as  to  the  vessel's 
employment,  and  therefoi'e  a  matter  in  respect  of 
which  the  owners  were  entitled  to  indemnity. 
The  argument  is  ingenious,  but  the  answer 
appears  to  me  to  be  that  the  clause  has  nothing 
whatever  to  do  with  navigation,  or  any  incident 
of  navigation,  and  was  not  in  my  opinion  intended 
to  shift  the  responsibility  for  the  safe  navigation 
of  the  vessel  from  the' shoulders  on  which  it  is 
placed  by  other  terms  of  the  contract.  The  only 
other  clause  relied  on  was  clause  7,  which  is  in 
these  terms.  I  only  read  it  so  far  as  it  is  material 
— "  The  charterers  shall  also  bear  all  port  and 
dock  charges,  pilotage,  light  dues,  agency  com- 
missions,  delivery,  labourage,  and  all  other  duties, 
charges,  and  expenses,  the  owners  providing  and 
raying  for  all  ship's  stores,  insurance,  crew*s 
wages  and  victualling,  and  necessary  stores  for 
the  engine-room,  and  all  stores,  bedding,  crockery, 
mess  utensils,  and  other  requirements  for  pas- 
sengers." It  was  said  first  that  all  expenses  of 
every  description  other  than  those  expressly 
undertaken  by  the  owners  are  imposed  on  the 
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cbarterers,  and  also  that  "labourage"  would 
include  the  labour  of  loading  and  unloading  the 
ballast  But  it  is  obvious  that  many  expenses 
relating  to  the  ship  and  labour  employed  about 
her  would  not  be  included  in  these  words.  For 
example,  expenses  connected  with  maintenance 
of  a  ship  in  an  efficient  state.  And  if  so,  why 
should  expenses  necessarily  incurred  for  the  pur- 
pose of  her  safe  navigation  be  included  ?  The 
duties  of  maintenance  and  navigation  are  by  the 
eighth  clause  of  the  contract  put  on  the  same 
footing  in  this  respect  that  the  payment  of  hire 
is  to  cease  as  well  from  any  accident  of  naviga- 
tion as  from  any  default  in  maintaining  the  vessel 
in  a  state  of  efficiency.  I  have  dealt  with  these 
minor  points  out  of  respect  to  the  learned  counsel 
who  argued  the  case  of  the  appellants.  But  the 
broad  and  sufficient  ground  for  decision  is  that 
the  providing  proper  ballast  for  the  stability  of 
the  vessel  is  incident  to  her  safe  navigation,  the 
responsibility  for  which  is  by  the  contract 
imposed  on  the  appellants.  I  am  of  opinion 
that  the  judgments  of  Bigham,  J.  and  of  the 
Court  of  Appeal  are  quite  right  and  ought 
to  be  affirmed,  and  I  move  your  Lordships 
accordingly. 

Lord  Brampton. — My  Lords :  The  only  sub- 
stantial  question  in  this  case  appears  to  me  to  be 
whether  the  charter-party  under  consideration 
ought  to  be  construed  as  a  contract  for  the  hire 
and  letting  by  the  owners  to  the  charterers  of  the 
ship  itself  in  its  integrity,  so  as  to  transfer  for 
the  time  being  to  the  charterers  the  control  over 
her  working  and  navigation,  and  making  them 
practically  the  owners  of  her  during  the  voyages 
contemplated  by  the  charter-party,  or  as  a  con- 
tract conferring  upon  the  charterers  a  right  to 
insist  upon  the  ship  being  used  and  employed  to 
the  extent  of  her  carrying  power,  exclusively  on 
their  behalf  and  for  their  sole  benefit,  according 
to  the  terms  agreed  on,  the  ship  itself,  subject  to 
such  right,  remaining  for  all  purposes  of  navigation 
and  maintenance  under  the  control  of  the  officerii 
and  servants  of  the  owners,  and  on  their^Dehalf. 
Bigham,  J.  and  the  Court  of  Appeal  held  the 
laUer  to  be  the  true  construction  oi  the  contract. 
I  am  of  opinion  that  those  judgments  are  right. 
I  am  far  from  saying  that  some  of  the  phrases 
employed  in  the  ohaHer-party  do  not  give  colour 
to  the  ar^ment  for  the  appellants ;  for  instance, 
the  stipumtions  in  clause  1,  that  the  vessel  shall 
be  placed  at  the  disposal  of  the  cbarterers;  in 
claufie  2,  that  the  vessel  is  let  for  the  sole  use  of 
the  charterers  and  with  liberty  to  sublet ;  and  in 
clause  8,  that  the  freight  for  the  hire  of  the 
vessel  shall  be  paid  at  so  much  per  month  until 
the  vessel  is  again  returned  by  the  charterers  to  the 
owners  at  New  York,  in  like  good  condition  as  when 
chartered ;  but  none  of  them  necessarily  indicate 
that  it  was  the  intention  either  of  the  owners  to 
transfer  to  the  charterers,  or  of  the  charterers  to 
accept  the  absolute  possession  of  the  ship,  during 
the  currency  of  the  charter;  while  there  are 
stipulations  throughout  the  charter-party  which, 
to  my  mind,  indicate  a  contrary  intention. 
Clause  1  provides  that  the  vessel  shall  be 
maintained  by  the  owners  with  sufficient  comple- 
ment of  officers,  seamen,  engineers,  firemen,  and 
stewards ;  and  although  by  cuiuse  2  the  charterers 
are  to  have  the  disposal  of  the  whole  reach  or 
burthen  of  the  vessel  proper  and  sufficient  room 
is  reeerved  to  the  owners  for  the  officers,  crew, 
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tackle,  apparel,  furniture,  provisions,  and  stores ; 
and  further,  in  the  same  clause  the  owners  under- 
take to  maintain  the  vessel  in  a  thoroughly 
efficient  state  during  the  currency  of  her  charter. 
These  clauses,  coupled  with  clauses  3,  4,  5, 
and  6,  indicate  to  my  mind,  that  it  was  the 
intention  of  both  owners  and  charterers  that 
the  captain  with  his  officers  and  crew  were 
to  remain  in  actual  possession  of  the  vessel 
as  the  servants  of  the  owners,  for  the  purposes 
of  her  maintenance  and  proper  navigation 
throughout  all  the  voyages  contemplated  by  the 
charter,  but  for  such  purposes  only.  In  all 
other  respects  the  carrying  capacity  of  the 
vessel  was  at  the  disposal  of  the  charterers, 
whose  orders  and  directions  as  to  the  voyages 
were  to  be  obeyed.  The  case  of  the  IHnUy 
House  V.  Clark  (vhi  sup.)  turned  very  much  upon 
the  character  of  the  service  for  which  the  vessel 
in  that  case  was  chartered,  and  I  do  not  regard 
it  as  any  authority  against  the  contention  of  the 
respondents.  The  case  of  the  Omoa  and  Cleland 
Coal  and  Iron  Company  v.  Huntley  {ubi  sup.)  is 
an  authority  for  holding  that  in  this  case  the 
vessel,  for  the  purposes  of  navigation,  remained 
in  the  possession  and  under  the  control  of  the 
owners. 

The  EUeric,  the  subject  of  the  contract, 
was  duly  placed  at  the  disposal  of  the  char- 
terers at  New  York  on  the  day  named  with 
clear  holds,  as  stipulated.  It  will  be  observed, 
however,  that  the  charter-party  imposed  no 
obligation  upon  the  charterers  to  load  a  full  or, 
ind^d,  any  cargo  on  board,  but  the  holds  were 
clear  to  enable  them  to  do  as  they  pleased  in 
that  respect,  and  they  did  in  fact  load  a  cargo 
which  was  duly  discharged  at  South  African 
ports.  The  respond^'nts  then  directed  the  captain 
to  take  the  vessel  back  to  New  York  without 
any  cargo,  as  it  is  conceded  they  had  a  perfect 
right  to  do.  The  captain,  however,  very  truly 
pointed  out  that  the  water  ballast  tanss  with 
which  the  vessel  was  fitted  were  not  sufficient  to 
enable  her  to  proceed  safely  on  such  a  voyage 
without  cargo  or  extra  ballast,  which  he  re- 
quested the  respondents  to  furnish.  This  they 
refused  to  do,  and  the  EUeric  made  the  voyage 
without  it,  but  sustained  damage  in  so  doing. 
On  the  second  and  third  voyages  uie  captain  was 
also  requested  to  take  the  vessel  from  a  South 
African  port  to  New  York  without  any  cargo  or 
such  extra  ballast,  but  he  refused  to  do  so. 
Thereupon  the  respondents  supplied  the  ballast 
required  under  protest,  and  when  they  came  to 
make  payment  to  the  appellants  for  the  hire  of 
the  vessel  they  deducted  the  expenses  of  so  doing. 
It  must  be  conceded  that  such  ballast  was  abso- 
lutely necessary  for  the  safety  of  the  vessel 
Taldiig  the  facts  as  I  have  stated  them,  and  con- 
struing the  contract  as  I  think  it  ought  to  be 
construed,  I  do  not  think  it  open  to  question 
that,  in  the  absence  of  express  stinulation  to 
the  contrary,  the  owners  would  oe  respon- 
sible for  the  expenses  of  the  requisite  ballast 
so  supplied.  I  fail  to  find  in  the  charter- 
party  anything  which  exonerates  the  owners 
uom  the  duty  of  supplying  all  ballast  neces- 
sary for  the  safe  navigation  of  the  ship  on 
the  voyages  for  which  she  was  chartered.  The 
requirement  that  she  shall  be  placed  with  clear 
holds  at  the  disposal  of  the  charterers  before  the 
commencement    of   any   voyage  meant,  in   my 
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opinion,  no  more  ihan  tliis — that  the  chai'terera 
were  to  have  the  holds  clear  to  enable  them  to 
stow  in  them  sach  cargo  as  the  ship  coold  reason- 
ably carry.  Thej  might  stow  in  and  fill  them 
with  a  cargo  of  such  bulk  and  weight  as  to  make 
farther  ballast,  beyond  the  water  ballast,  alto- 
gether unnecessary.  On  the  other  hand,  they 
might  think  fit  to  load  so  light  a  cargo  as  that 
witnout  more  ballast  the  ship  would  be  unsafe  for 
her  voyage.  Can  it  be  seriously  doubted  that  in 
such  a  state  of  things  the  captain  would  be  justi- 
fied in  requiring,  nay  more,  that  it  would  be  his 
duty  to  I'equire  space  to  be  reserved  for  him  to 
put  into  the  hold  on  behalf  of  his  owners  such 
ballast  as  was  necessary  properly  to  trim  the  ship 
and  make  her  fit  for  the  voyage  P  Let  me  suppose 
for  a  moment  that  the  charterers  at  startin^had 
determined  to  send  the  ship  out  from  New  i  ork 
to  South  Africa  without  any  cargo  (as  thev  did 
from  South  Africa  to  New  York) ;  could  it  be 
said  that,  the  holds  being  then  clear,  the  captain 
would  not  have  been  at  Hberty  and  that  it  would 
not  have  been  his  duty  towards  his  owners  to  put 
in  them  such  ballast  as  he  deemed  necessary  for 
the  safety  of  the  ship — of  course  at  their  expense  H 
I  have  read  most  carefully  clause  7 — so  much 
relied  on  for  the  appellants — but  I  fail  to  see  any 
obligation  imposed  on  the  charterers  to  provide 
anything  essential  for  the  navigation  of  the  ship. 
No  such  obligation  is  conveyed  in  the  word 
"  labourage,"  and  it  seems  to  me  to  be  impossible 
that  in  the  use  of  the  words  "other  duties, 
charges,  and  expenses  "  the  parties  meant  or  had 
it  in  contemplation  to  include  ballast  if  necessary. 
If  it  had  been  their  intention  to  shift  on  to  tbe 
shoulders  of  the  charterers  the  ordinary  obliga- 
tion of  the  owner  under  such  a  contract,  I 
should  have  expected  to  find  express  words 
to  that  effect.  As  the  result  of  tne  best  con- 
sideration that  I  can  apply  to  this  case  I  am  of 
opinion  that  this  appeal  should  be  dismissed 
with  costs. 

Lord  BoBBBTSON. — My  Lords  :  I  cannot  say 
that  I  have  any  doubt  of  the  soundness  of  the 
decision  appealed  against.  The  appellants  have 
relied  on  tne  peculiar  terms  of  the  charter-party 
and  of  those  I  shall  presently  speak.  But  the 
general  rule  is  admittedly  that  in  an  ordinary 
contract  of  affreightment  the  owner  is  liable  for 
ballast.  Now,  why  is  this  P  It  is  because  the 
function  of  ballast  is,  as  Tindal,  C.J.  says,  to 
make  the  ship  trim  for  her  voyage.  It  is  put  in, 
therefore,  to  fit  the  ship  safely  to  carry  the  par- 
ticular cargo  placed  on  her.  One  ship  will 
require  more  ballast  and  another  less,  and  it  is  for 
the  master  to  judge  whether  any,  and  what, 
ballast  will  be  req^uired  by  his  ship  dming  a  pro- 
posed voyage  having  regard  to  the  nature  of  the 
proposed  cargo.  The  expense  of  ballast  is,  there- 
fore, on  the  owner,  because  it  is  an  incident  of 
the  duty  of  navigating  the  ship.  It  seems  to  me 
therefore,  that  in  every  case  the  key  to  the  ques- 
tion. Who  pays  for  ballast  P  is  found  in  the  answer 
to  the  question.  With  whom  is  the  duty  of  naviga- 
ting P  Now,  although  there  has  been  some  £s- 
cussion  as  to  whether  there  is,  under  this  con- 
tiact,  a  demise  of  the  ship,  there  can  be  no 
question  that  the  duty  of  navigation  is  with  the 
owners.  This  being  so,  it  seems  to  me  that  all 
controversy  as  to  whether  there  is  not  here  at  the 
same  time  a  demise  of  the  ship  is  immaterial  and 
theoreticaL    But  I  say  this,  not  in  order  to  sug- 


gest any  doubt  of  the  soundness  of  the  view 
expressed  on  this  point  in  the  Court  of  Appeal, 
but  rather  to  indicate  that  prima  facie  the 
criterion  of  such  disputes  is  to  oe  found  in  what 
is  uncontooverted.  Kow^  it  has  been  argued  that 
certain  provisions  of  the  charter-party  imply  that 
the  charterers  undertake  the  duty  of  ballastdng. 
The  appellants  attach  much  importance  to  the 
fact  that  clause  2  places  the  ship  at  the  disposal 
of  the  charterers  "  with.dear  holds."  The  phrase 
is  striking ;  but  I  do  not  think  that  it  stajids  the 
strain  of  the  appellants'  argument.  If  there  is 
anything  in  t£e  arguments  it  proves  too  much, 
for  it  would  equally  show  that,  whoever 
paid  for  it,  the  putting  in  ballast  at  all 
would  be  a  breach  of  the  contract,  as  depriving 
the  appellants  of  part  of  the  stipulated  cargo 
space.  In  truth,  however,  the  words  "  with  dear 
holds  "  must  be  read  along  with  the  sequel  of  the 
clause,  and  the  words  "  and  the  vessel  is  not  to  be 
required  to  load  more  than  she  can  reasonably  atow 
and  carry  "  show  that  the  whole  is  subject  to  the 
effective  fulfilment  by  the  owners  of  the  duty 
of  safe  navigation.  To  that  extent  the  "  dear 
holds"  mean  holds  with  ballast  in  if  and  when 
required;  and  no  light  is  obtained  from  thoee 
words  as  to  who  is  to  pay  for  the  ballast.  Nor 
would  any  repugnancy  to  clause  2  arise  if  it  be 
allowed  that  the  well  settled  rule  would  apply 
that  the  owners  might  carry  freight-earning 
ballast,  for  ballast  is  never  anything  but  tbe 
complement  of  the  proposed  cargo;  and  the 
owner  can  never  claim  a  right  to  put  in  ballast 
so  as  to  oust  cargo  which  wodd  itself  make  the 
ship  trim.  It  is  ody  when  the  cargo  is  announced 
that  the  question  of  ballast  arises.  Clause  7  is 
the  ody  other  which  seemed  to  give  a  foothold 
for  Mr.  Carver's  argument,  and  he  relied  maidy 
on  the  word  "  labourage."  Now,  at  the  best  this 
word  is  insufficient  to  cover  the  whole  of  the 
claim  now  in  dispute,  for  the  price  of  the  ballast 
is  one  part  of  the  claim.  But,  apart  from  this, 
the  very  generd  word  "  labourage  "  may  well  be 
satisfied  by  labour  required  in  any  of  the  incidents 
or  contingencies  which  may  occur  in  port.  I  do 
not  find  in  clause  7  or  in  any  other  part  of  the 
charter-party  any  implication,  much  less  any 
provision,  sufficiently  clear  to  transfer  to  the 
charterers  a  liability  which  in  its  nature  falls  on 
the  owners  as  navigating  the  ship. 

Judgment  appealed  from  affinned,  and  appeal 
dtsmissed  toith  coats. 

Solicitors  for  the  appellants,  Lowless  and  Co. 
Solicitors  for  the  respondents,  Bircham  and 
Co, 


May  21,  22,  and  July  30,  1900. 

(Before  the  Lobd  Chancellor  (Halsbury), 
Lords  Ashbourne,  Macnaghtbn,  Mobbis, 
and  Brampton.) 

Saxon  Steamship  Company  v.  Union  Steam- 
ship Company,  (a) 

ON  APPEAL  FROM  THE  COURT  OF  APPEAL  IN 

ENGLAND. 

Charter-party — Colliery  guarantee — Demurrage-^ 
"Colliery  working  days," 

By  a  charter-party  which  incorporated  a  "  coUtery 
guarantee     the  chaHerera  agreed  to  load  a  ship 

(a)  Reported  by  C.  E.  Mau>km,  Esq.,  BMzleter-MJiaii. 
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wUh  coal  "in  twelve  clear  working  daye, 
Swndaiye  and  holidaye  excepted.** 
Held  {revereing  the  judgment  of  the  cowrt  heUova), 
that,  in  the  absence  of  evidence  of  any  epecial 
meaning  attached  to  the  words  "working  days** 
they  meant  days  on  which  the  collieries  usually 
worked,  not  days  on  which  they  actucUly  worked, 
and  that  the  shipoumers  were  entitled  to  demur* 
rage  in  respect  of  a  delay  in  the  loading  caused 
hy  a  strike  at  the  coUieries. 

This  was  an  appeal  from  a  jadgment  of  the 
Gomt  of  Appeal  (Lindlej,  M.B.,  Smith  and 
Aomer,  L.JJ.),  reported  in  81  L.  T.  Rep.  246; 
8  Aep.  Mar.  Law  Gas.  574,  who  had  reversed  a 

J'ndgment  of  Lord  Bussell,  G.J.,  reported  79 
J.  T.  Rep.  486;  8  Asp.  Mar.  Law  Gas.  449, 
in  favour  of  the  appellants,  the  plaintiffs  below, 
in  a  case  tried  before  him  in  the  Gommercial 
Goort. 

The  appellants,  as  owners  of  the  steamship 
Saxon,  bronght  their  action  against  the  respon- 
dents, the  charterers,  for  demurrage  alleged  to 
be  due  under  a  charter-party  and  for  loss  of 
freight. 

The  following  facts  were  admitted  or  proved : — 

Under  the  charter-part j  of  the  25th  Jan.  1898 
the  Saxon  was  to  load  a  cargo  of  coal  at  Barry, 
subject  to  certain  terms  and  conditions,  of  which 
the  following  are  the  material  parts : 

Cargo,  except  any  portioa  thereof  required  for  stiffen- 
bg,  to  be  loaded  in  twelve  olear  working  days,  Sondays 
and  holidays  excepted,  from  the  time  that  written  notice 
is  given,  between  9  a.m.  and  6  p.m.,  that  all  ballast  or 
inward  cargo  is  discharged  and  the  stiffening  coal  (if 
aoy)  is  on  board,  and  the  ship  is  ready  to  receive  her 
cargo.  Stiffening  coal,  if  required,  is  to  be  supplied  at 
■hip's  expense,  at  the  rate  of  100  tons  per  olear  working 
day,  after  twenty-four  hours'  notice  is  given  of  its  being 
rNimred  and  that  the  ship  is  ready  to  receive  the  same. 
The  loading  both  of  cargo  proper  and  stiffening  coal  is 
•abject  to  the  conditions  of  the  colliery  guarantee  in  use 
si  tiie  said  colliery.  Any  time  lost  through  riots,  strike, 
lock-out,  or  stoppage  of  pitmen,  trimmers,  or  other  hands 
oomieoted  with  ^e  working  or  delivery  of  the  said  coal, 
or  from  any  conditions  or  exceptions  mentioned  in  the 
ooQiery  guarantee,  or  by  reason  of  aocidents  to  mines  or 
machinery,  obstruction  on  the  railway  and  in  the  docks,  or 
by  reason  of  floods,  frosts,  storms,  or  any  cause  beyond 
the  control  of  the  said  colliery,  not  to  be  computed  as 
part  of  the  aforesaid  loading,  or  the  hereafter  mentioned 
diseharging  time. 

Demurrage  at  loading  ports  as  per  colliery  guarantee, 
at  port  of  discharge  aft  the  rate  of  3d.  per  register  ton 
per  working  day. 

The  colliery  guarantee,  referred  to  in  the 
charter-party,  was  dated  the  28th  Jan.  1898,  and 
was  addressed  to  the  respondents. 

By  its  terms  the  Saxon  was  to  be  loaded  with  a 
cargo  of  coal  in  twelve  days,  subject  to  the 
following  :— 

The  following  exceptions  not  to  be  computed  as  part 
of  the  aforesaid  loading  or  stiffening  time  unless  used, 
notwithstanding  that  daring  the  time  of  any  such  excep- 
tkms  ooal  may  be  shipped  by  us  into  any  other  vessel : 
All  holidays,  whether  public  holidays  or  colliers'  holidays, 
whereby  work  is  suspended,  either  at  the  docks,  or  at 
oar  ooUuoy  or  oolUeries.  Time  from  5  p.m.  on  Satorday 
until  7  aon.  on  Monday.  Time  occupied  in  shif  ting  from 
hatch  to  hatch  and  in  repairing.  Any  time  lost  through 
riots,  strikes,  look-outs,  dismissal  of  workmen,  or  from 
any  dxfpute  between  masters  and  men  causing  a  stoppage 
of  our  ooQiery  or  oollieries,  or  of  the  trimmers,  do<&, 


railway,  or  other  hands  connected  with  the  working, 
delivery,  shipment,  or  trimming  of  the  coal  or  on  the 
railway  or  railways  over  which  our  traffic  is  usually 
conveyed  to  the  loading  dock  or  docks,  or  by  reason  of 
accidents  to  mines  or  machinery,  causing  stoppage  of  the 
same,  or  by  obstrnctions  or  accidents  at  our  colliery  or 
collieries,  or  on  the  said  railways  or  in  the  docks,  or  by 
reason  of  storms,  floods,  frosts,  snow,  or  from  any  cause 
of  whatsoever  kind  or  nature.  In  case  of  partial  holiday 
or  partial  stoppage  of  our  colliery  or  collieries  from  any 
or  either  of  the  aforenamed  causes,  the  lay  days  to  be 
extended  proportionately  to  the  diminution  of  output 
arising  from  such  partial  holiday  or  stoppage.  For  the 
purpose  of  this  guarantee,  all  holidays  and  full-day 
stoppages  at  our  collieries  shall  be  deemed  to  commence 
at  5  p.m.  the  working  day  preceding,  and  to  end  at 
7  a.m.  the  working  day  following  such  holiday  or 
stoppage.  In  case  the  vessel,  whether  on  demurrage  or 
not,  can  complete  loading  the  oarg^o  by  5  p.m.  on  the  day 
preceding  any  Sanday,  holiday,  or  other  stoppage  of 
work,  and  such  completion  is  prevented  otherwise  than 
by  our  act  or  default,  time  shall  not  count  either  for 
loading  or  demurrage  until  7  a.m.  on  the  day  on  which 
work  is  resumed. 

The  colliery  guarantee  contained  a  scale  of 
rates  for  demurrage  (if  any),  the  rate  applicable 
to  the  Saxon  being  132.  per  day.  The  colliery 
guarantee  also  provided  that  demurrage  was 
to  be  "payable  per  colliery  working  day,  or  in 
proportion  for  any  part  of  a  day,  which  for 
purpose  of  computation  shall  be  divisible  into 
twenty.four  parts." 

The  Saxon  arrived  at  Barry  on  the  8th  March, 
and  the  lay  days  for  loading  expired  on  the  31st 
March  at  2  p.m.  After  the  expiration  of  the  lay 
days — ^viz.,  on  the  9th  April — a  strike  took  place  at 
the  Femdale  Gompany's  Gollieriee,  which  iMted  a 
longtime.  The  Saxon  remained  waiting  forcar^o, 
notice  that  the  vessel  was  on  demurrage  being 
g^ven  from  time  to  time  to  the  respondents  ana 
the  collieiT  company,  until  by  letter  dated  the 
26th  May  1898  the  respondents  gave  notice  to  the 
appellants'  brokers  that  they  could  not  load  the 
ship.  This  notice  was  communicated  to  the  owners, 
who  thereupon  took  steps  to  obtiun  another 
charter-party.  On  the  13th  June  they  chartered 
her  to  Messrs.  Hickie,  Borman,  and  Uo.  Under 
that  charter-party  she  was  loaded  without 
delay  and  sailed  on  the  17th  June.  The  cargo 
loaded  was  2719  tons  of  coal,  and  the  freight 
was  14s.  per  ton  to  Gape  Town  as  against 
18s.  6d,  per  ton  to  the  same  place  under 
the  respondents*  charter-party,  the  freight  in 
each  case  beiog  subject  to  certain  discounts  and 
deductions. 

The  claims  put  forward  on  behalf  of  the  plain- 
tiffs (appellants)  were  (1)  for  loss  of  freight.  The 
amount  claimed  was  6092.  19s.  9d.,  and  was  made 
up  of  the  difference  of  freight  in  the  two  charter- 
parties,  taking  all  deductions  into  account  and 
taking  a  full  and  complete  cargo  of  coal  at  2719 
tons,  the  quantity  actually  loaded  under  the  second 
charter-party;  and  (2)  for  the  detention  of  the 
Saxon  by  the  respondents.  The  amount  claimed 
was  7851.  8s.  4<2.,  being  demurrage  at  the  colliery 
guarantee  rate  of  132.  per  day  for  the  colliery 
working  days  from  2  p.m.  on  the  Slst  March  until 
the  17th  June,  when  tne  loading  under  the  second ' 
charter-party  was  completed.  The  appellants* 
calculation  was  upon  the  basis  of  reckoning  every 
day  from  the  3lBt  March  to  the  17th  June  as  a 
colliery  working  day,  except  such  days  as  were 
I  Sundays  or  pnbUc  holidays,  or  colliers'  holidays. 
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and  therefore  excluded  the  following  days: 
Sunday,  April  3 ;  Mabon's  Day  (colliers'  monthly 
holiday),  April  4 ;  Good  Friday,  April  8 ;  Sunday, 
April  10 ;  Easter  Monday  April  11 ;  Sundays, 
April  17  and  24 ;  Sunday,  May  1 ;  Mabon*8  Day, 
M^y  2;  Sundays,  May  8,  15,  22,  and  29;  Whit 
Monday,  May  30 ;  Sunday,  June  5 ;  Mabon's  Day, 
June  6 ;  and  Sunday,  June  12,  upon  the  ground 
that  demurrage  was  payable  **  per  colliery  work- 
ing day,"  and  that  the  days  excluded  for  the  above 
reasons  from  the  demurrage  computation  were 
all  such  days  as  were  not  **  colliery  working 
days." 

It  was  admitted  that  the  lay  days  haying  expired 
on  the  31st  March,  at  2  p.m.,  the  respondents  were 
in  default  and  liable  to  pay  demurrage  until  the 
9th  April,  when  the  strike  began,  but  the  respon- 
dents contended  that  failure  to  load  after  the  9th 
April  was  due  to  the  strike,  and  that  owing  to 
the  strike  the  days  for  which  demurrage  was 
claimed  were  not  *' colliery  working  days/*  inas- 
much  as  no  work  was  in  fact  done  at  the  Femdale 
Company's  Collieries  on  the  days  in  question,  and 
that,  therefore,  no  demurrage  was  payable  for  the 
detention  after  the  9th  April.  The  respondents 
further  contended  that  all  the  exceptions,  which 
by  the  terms  of  the  colliery  guarantee  were  not  to 
be  computed  as  part  of  the  loading  or  stiffening 
time,  also  applied,  notwithstanding  that  the  load- 
ing time  had  expired,  and  the  yessel  was  on 
demurrage,  and,  therefore,  claimed  a  right,  in 
any  event,  to  exclude  the  time  from  5  p.m.  to 
midnight  on  the  day  before  a  Sunday  or  holiday, 
and  fiom  midnight  to  7  a.m.  on  a  Monday  or 
day  after  a  holiday,  in  computing  the  demurrage 
time. 

The  appellants,  on  the  other  hand,  contended 
that  sucn  exceptions  had  no  application,  except 
for  the  purpose  of  computing  the  loading  or 
stiffening  time,  and  in  any  event  the  appelknts 
contended  that  the  64Z.  98.  2d,  allowed  by  the 
I'espondents  to  be  due  for  demurrage  up  to  the 
9th  April  must  be  increased  by  18^  19s.,  being 
the  demurrage  payable  for  the  thirty-five  hours 
deducted  by  the  respondents  in  respect  of  the 

r)riods  from  5  p.m.  to  midnight,  and  midnight  to 
a.m.  as  aforesaid. 

The  Lord  Chief  Justice  gave  judgment  for  the 
appellants  on  both  heads,  with  certain  deductions, 
but  his  judgment  was  reversed  as  above  men- 
tioned. 

Eufus  lacuuiSt  Q.C.  and  Lech  appeared  for  the 
appeUants,  and  argued  that  "colliery  working 
days  "  meant  days  on  which  the  collieries  usually 
worked  in  the  ordinary  course,  not  days  on  which 
in  fact  they  did  not  work  for  any  reason.  They 
cited 

CUnk  V.  Hichie,  Borman,  and  Co.,  4  Com.  Cm.  292  ; 

15  Timet  L.Bep.  408; 
Niels&n  v.   Wait,  54  L.  T.  Bep.  844 ;  5  Asp.  Mar. 

Law  Oas.  553 ;  16  Q.  B.  Div.  67. 

/.  WaUoHy  Q.C.,  Carver,  Q.O.,  and  BaUhaehe, 
for  the  respondents,  supported  the  judgment  of 
the  Court  ot  Appeal. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships took  time  to  consider  their  judgment. 

July  30.— Their  Lordships  gave  judgment  as 
follows : — 

The  LoBD  Chanobllob  (Halsbury).  —  My 
Lords:  The  controversy  between  the  parties  in 


this  case  is  reduced  to  very  narrow  limits,  and 
may,  I  think,  be  treated  as  simply  the  question 
of   what  is  the   contract  between  them.      The 
contract  is  to  be  found   in    the   charter-party 
and    the   colliery    guarantee,    which,  by    inoor- 
poration  and  reference,  forms  part  of  the  con- 
tract, and  the  sole  question  in  the  case  appears 
to    me    to    turn    upon    one    phrase — ^viz.,    the 
phrase  **  colliery  workint;  day."    If  the  construe- 
tion  which   the    Lord  Chief  Justice  placed  on 
that  phrase  at  the  trial  meant  ordinary  work- 
ing oays  under  ordinary  normal  circumstances, 
then  the  demurrage  wluch  the  appellants  claim 
is  clearly  due  under  the  contract.    If,  on  the  con- 
trary, the  period  during  which  a  strike  in  the  coal 
trade  prevaQed  there  was  no  colliery  working  day, 
then  tne  demurrage  claimed  was  not  due,  and  it 
seems  to  me   that,  apart  from    some  evidence 
^ving  a  technical  meaning  to  the  phrase,  it  is 
impossible  to  deny  that,  though  workmen  were  on 
strike   and   did    not  work,   these  were,   as    the 
Lord  Chief  Justice  held,  colliery  working  days. 
I  agree  with  the  Lord  Chief  Justice  that  the  real 
question  in  the  case  is,  What  is  a  "  colliery  working 
day  "  P    Does  it  mean  only  a  day  upon  which  the 
coUiery  is  in  fact  working,  or  does  it  mean  what 
are  ordinaiy  working  days  in  normal  times  and  in 
normal  circumstances  ?   In  the  first  place,  I  think 
on  the  ordinary  construction  of  language  that  one 
would  understand  the  words  as  the  Lord  Chief 
Justice  has  understood  them.    A  working  day  is 
I  think  in  ordinary  parlance  to  be  understood  as 
distinguished  from  a  holiday — including  in  that 
term  a  Sunday  or  some  fixed  and  usu^  day  for 
rest  and  not  for  work,  as  a  Sunday,  Christmas 
Day,   Grood  Friday,  and  the  like.    But,  besides 
what  I  have  described  as  the  ordinary  and  natural 
meaning  of  the  words,  there  is  the  additional  cir- 
cumstance that,  if  the  parties  had  intended  what  it 
is  now  contended  that  they  meant,  I  see  no  reason 
why  they  should  not  have  said  in  plain  terms  that 
by  "  colliery  working  days  "  they  meant  days  on 
which  the  colliery  was  actually  working  in  fact 
I  am  unable  to  follow  the  view  of  the  Court  of 
Appeal;  they  appear  to  recognise  what  I  have 
described  as  the  ordinary  and  natural  meaning  of 
the  words,  and  I  quite  agree  that  the  ordinary 
and  natural  meaning  of  words  may  be  altered  or 
modified  by  their  use  in  a  particular  neighbour- 
hood or  in  relation  to  a  particular  subject- master. 
They  adopt  the  Lord  Chief  Justice's  exposition 
of  the  words  generally,  but  they  add  to  that  expo- 
sition, **  You  must  give  the  qu^fication  as  to  how 
these  words  would  be  understood  in  the  neigh- 
bourhood of  the  place  where  the  parties  were  con- 
tracting."     This  would  be  quite  intelligible  if 
there  were  any  evidence  that  the  words  were  so 
understood  like  the  custom  of    a   port,  or  any 
other  evidence  which  practically  makes  the  use  of 
particular  words  technical  in  the  neighbourhood 
or  in  relation  to  the  particular  subject-matter. 
But  the  difficulty  which  I  have  is  that  there  is  no 
evidence  from  which  any  such  technical  meaning 
can  be  gathered,  and  it  certainly  lies  upon  those 
who  wish  to  give  a  technical  meaning  to  plain 
language  to  establish  that  the  words  sought  to  be 
modifi^  have  acquired  the  meaning  upon  which 
they  insist.    The  truth  is  that  the  respondents 
are  endeavouring  to  establish  that  a  strike,  which 
in  this  case  prevented  the  loading  of  the  vessel, 

Erevents  the  days  upon  which  the  colliers  would 
e  working  under  ordinary  normal  circumstances 
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from  being  oollierj  workinp^  days.  It  is,  to  my 
mind,  very  dear  that  at  the  time  when  this  contract 
was  sign^  between  the  parties  no  snch  idea  had 
occorrad  to  them,  for  in  relation  to  another  matter 
— which,  howeyer,  does  not  toaoh  the  liability 
now  in  question — they  expressly  mention  strikes, 
and  I  cannot  conceive  that,  it  the  constmction 
now  sought  to  be  put  upon  this  contractwas  in  their 
minds,  the^  should  not  in  plain  terms  have  ex- 
pressed  their  meaning.  I  have  s^ken  of  the  con- 
tract between  the  parties,  and  it  is,  of  course,  one 
contract^  so  far  as  the  present  question  arises, 
although  one  part  of  the  contract  is  referred  to  and 
incorporated  by  reference  instead  of  being  a  con- 
tract on  one  piece  of  paper.  And,  although  some 
confusion  arises  from  this  circumstance,  I  am 
unable  to  see  anjrthing  in  the  other  parts  of  the 
contract  which  have  relation  to  the  question  now 
in  debate.  If  I  am  right  in  saving  that  the  words 
in  question  ordinarily  bear  the  meaning  that  I 
have  attributed  to  them,  I  do  not  think  it  possible 
in  the  state  of  the  evidence  before  your  Lordships 
to  assume  that  there  is  anything  in  any  other  part 
of  the  contract  which  was  intended  to  operate,  or 
does,  in  fact,  operate,  to  alter  the  construction 
which  the  words  would  generally  bear.  It  follows 
from  the  facte  proved  tbat  the  delay  in  respect  of 
which  the  demurrage  is  claimed  was  a  delay 
during  colliery  working  days,  and  the  appellants 
are  entitled  to  the  amount  which  they  claim. 
For  these  reasons  I  move,  your  Lordships,  that 
the  judgment  of  the  Lord  Chief  Justice  be 
restored,  and  in  that  respect  the  judgment  of  the 
Court  of  Appeal  revei^sed,  with  the  usual  con- 
sequences as  to  costs. 

Lord  Macnaghtbn. — My  Lords :  This  is  a  case 
of  demurrage.  The  respondents  chartered  the 
ship  Saxon  from  the  appellants  to  carry  a  cargo 
of  steam  coal  from  the  Port  of  Barry  to  Cape 
Town.  The  cargo  was  to  be  provided  by  the 
owners  of  the  Eemdale  Colliery,  who  were  at  the 
time  under  contract  to  supply  the  respondents 
with  a  large  quantity  of  coal.  In  accordance  with 
a  well-known  practice  the  colliery  owners  gave 
the  charterers  a  guarantee  as  to  the  loading  and 
despatch  of  the  vessel,  and  the  charter-party  was 
made  in  view  of  this  guarantee.  The  charter- 
party  provided  for  "  demurrage  at  loading  port 
as  per  colliery  guardutee."  According  to  the 
guarantee  demurrage  was  to  be  at  a  certoin  scale 
(about  which  there  is  no  question),  and  was  ex- 
pressed to  be  "  payableper  colliery  working  day." 
The  main  question  is.  What  is  the  meaning  of  the 
expression  "  colliery  working  day "  P  Does  it 
mean  a  day  on  which  under  ordinary  normal 
circumstances  the  colliery  would  be  working,  or 
does  it  mean  a  day  on  which  the  colliery  is  actually 
at  work  P  There  is  a  further  question  as  to  the 
exclusion  from  the  period  of  demurrage  of  certain 
hours  of  grace  in  extension  of  non- working  days, 
which  for  some  purposes  certainly  were  to  be 
reckoned  from  5  p.m.  on  the  day  preceding  to 
7  am.  on  the  day  following.  The  vessel  was  not 
loaded  in  accordance  with  the  charter-party.  The 
lay  days  in  which  the  loading  ought  to  have  been 
completed  expired  at  2  p.m.  on  the  31st  March 
189s,  and  thereupon  the  period  of  demurrage 
began.  There  is  no  dispute  as  to  the  liability  of 
the  charterers  for  demurrage  during  the  period 
between  the  expiration  of  the  lay  days  and  the 
9th  April  following.  Then  came  the  great  South 
Wales  coal  strike,  and  after  a  time  the  charter- 


garty  was  abandoned.  The  question  is  as  to 
ability  for  demurrage  during  the  time  while  the 
colliery  was  idle  owingto  the  strike.  Lord  Russell, 
C.J.  and  Lindley,  M.Il.,  who  gave  the  judgment 
of  the  Court  of  Appeal,  were  both  agreed  that 
prima  fame  the  expression  "colliery  working 
day"  means  "ordinary  working  days  under 
ordinary  normal  circumstances."  But  the  Court 
of  Appeal,  differing  from  the  Lord  Chief  Justice, 
was  oi  opinion  that  this  prima  facie  meaning  was 
displaced  by  the  language  of  the  particular  con- 
tract under  consideration.  It  was  common  ground 
that  the  liability  of  the  charterers  to  the  ship  and 
the  liability  of  the  colliery  to  the  charterers  were 
meant  to  be  co-extensive.  Taking  first  the  colliery 
guarantee,  the  Master  of  the  BioUs  came  to  the 
conclusion  that  the  clause  as  to  demurrage  in  that 
document  excluded  days  on  which  the  colliery 
was  not  at  work  owing  to  any  cause  whatever 
other  than  the  fault  of  the  owners.  Then  turning 
to  the  charter-party,  his  Lordship  expressed  the 
opinion  that  there  was  nothing  to  be  found  there 
repugnant  to  the  construction  which  he  had  placed 
upon  the  demurrage  clause  in  the  colliery 
guarantee. 

The  case  is  certainly  not  free  from  difficulty, 
but  on  the  whole  upon  this  point  I  prefer 
the  conclusion  at  which  the  Lord  Chief  Justice 
arrived.  The  Master  of  the  Bolls  relies  upon 
two  clauses  in  the  colliery  guarantee,  which  for 
the  sake  of  convenience  of  reference  were  num- 
bered 6  and  7.  He  thinks  that  those  clauses  show 
that  days  on  which  the  colliery  was  not  actually 
worked  were  not  to  be  treated  as  "  colliery  work- 
ing days."  I  am  not  able  to  agree  in  this  opinion. 
Clause  7, 1  think,  has  not  much  bearing  upon  the 
point.  It  provides  for  a  very  exceptional  case 
when  the  vessel,  *'  whether  on  demurrage  or  not," 
could  complete  loading  by  5  p.m.  on  the  day  pre- 
ceding "  any  Sunday,  holiday,  or  other  stop- 
page of  work."  The  expression  "  working  day  " 
is  not  to  be  found  in  that  clause  at  alL  The 
preceding  clause,  numbered  6,  is  in  these  words : 
"  For  the  purpose  of  this  guarantee  all  holidays 
and  full  day  stoppages  at  the  collieries  shall  be 
deemed  to  commence  at  5  p.m.  the  working  day 
preceding  and  to  end  at  7  a.m.  the  working 
day  following  such  holiday  or  stoppage."  The 
judgment  of  the  Court  of  Appeal  is,  I  think, 
really  based  on  that  clause  alone.  Now,  in  tbe 
first  place,  it  seems  to  me,  reading  the  whole 
instrument  fairly,  that  in  clause  6  the  parties  had 
nothing  in  view  bevond  the  period  of  lay  days  or 
loading  time.  In  the  next  place,  I  cannot  myself 
see  anything  to  show  that  in  clause  6  the  expres- 
sion "  working  day"  means  a  day  on  which  work 
is  actually  done  rather  than  a  day  which  is  an 
ordinary  working  day  under  ordinary  normal  cir- 
cumstances. The  clause  is  not  very  artistically 
drawn.  But,  whichever  construction  of  the  ex- 
pression "  working  day  "  is  adopted,  the  result  is 
the  same,  and  in  either  case  there  must  be  occa- 
sionally some  overlapping  of  hours.  I  am  rather 
disposed  to  think  that  the  expression  "  working 
day  "  in  that  clause  means  an  ordinary  working 
day  under  normal  circumstances,  because  I  find 
in  the  very  next  clause,  where  a  day  on  which 
work  is  actually  .done  is  evidently  meant,  the 

Parties  do  nob  use  the  the  expression  "  working 
ay."  The  language  is  changed.  The  expression 
used  is  "  the  day  on  which  work  is  resumed."  I 
may  observe  in  passing  that  clause  6  does  not 
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take  acooiuit  of  Sundays.    It  only   speaks   of 
'^  holidays  and   fnll-day   stoppages.       Why  are 
Sundays  omitted  P    If  yon  tnm  to  olanse  4  yon 
find  that  Sundays  are  already  provided  for  by  the 
exclusion  of  "  time  from  5  p.m.  on  Saturday  until 
7  a.m.  on  Monday."     Now  the  application  of 
clause  4  is  unquestionably  confined  to  lay  days  or 
loading  time.    This  circumstance,  taken  in  con- 
nection with  the  special  reference  to  demurrage  in 
clause  7,  seems  to  me  to  show  that,  apart  from 
the  special  case  provided  for  in  clause  7,  the  whole 
group  of  clauses  4,  5,  6,  and  7  are  applicable  only 
to  lay  days  or  loading  time.    There  is  a  further 
indication  tending  to  show  that  the  charterers 
meant  by  the  expression  "  working  day  "  an  ordi- 
nary working  day  under  ordinary  normal  circum- 
stances.   It  is  to  be  found  in  the  charter-party. 
That  instrument  provides  that  the  cargo  is  to  be 
loaded  "  in  twelve  dear  working  days,  Sunday 
and  holidays  excepted."    Now  Sundays  are  not 
working  days,  nor  are  holidays.    The  provision 
therefore  must,  I  think,  be  paraphrasea  thus — 
"  the  loading  is  to  be  done  in  twelve  clear  working 
days,  but  note  that  by  working  days  we  mean  days 
exclusive  of  Sundays  and  holidays."    I  have  criti- 
cised, perhaps  too  minutely,  the  language  of  these 
two  documente — the  charter-party  and  the  colliery 
guarantee — following  the  line  of  argument  adopted 
by  the  Master  of  the  Bolls.    I  should,  however, 
prefer  to  put  my  judgment  on  rather  a  broader 
ground.     When  once  it  is  admitted,  as  it  is  on  all 
sides,  that  the  expression  "  colliery  working  day  " 
primd  facie  means  an  ordinary  working  day  under 
ordinary  normal  circumstances,  it  is,  I  think,  for 
those  who  say  that  it  means  something  else  to 
make  out  their  case  satisfactorily,  and  I  do  not 
think  that  the  respondente  have  done  so.    Tt 
seems  to  me  to  follow,  from  the  view  which  I  find 
myself  compelled  to  take  on  the  main  question, 
that  in  calculating  the  period  of  demurrage  no 
account  is  to  be  taken  of  the  conventional  exten- 
sion of  Sundays  and  holidays,  whether  public 
holidays  or  colliery  holidays.    The  extension  was, 
I  think,  introduced  for  the  purpose  of  reckoning 
the  period  of  lay  days  or  loac&ng  time.  It  has,  as  it 
seems  to  me,  no  application  to  the  period  of  de- 
murrage.   I  am  therefore  of  the  opinion  that  the 
appellante  are  right  on  both  points,  and  that  the 
appeal  must  be  allowed  with  coste  and  the  order 
of  the  Lord  Chief  Justice  varied   accordingly. 
My  noble  aod  learned  friends  Lord  Ashbourne 
and  Lord  Morris  and  Killanin  concur  in  this 
judgment. 

Lord  Bbampton. — ^My  Lords:  [His  Lordship 
stated  the  facte  and  continued:]  The  respon- 
dente deny  any  liability  for  demurrage  after 
the  commencement  of  the  strike,  upon  the 
ground  that  the  days  of  the  strike  were  not 
•*  colliery  working  days "  within  the  meaning  of 
the  demurrage  clause  in  the  guarantee,  because 
no  work  was  done  upon  them  at  the  colliery; 
whether  they  were  so  or  not  depends  upon  the 
true  interpretetion  of  the  clause.  Lord  Rus- 
sell, G.  J.,  who  tried  the  case,  held  that  the  expres- 
sion "  colliery  working  days "  meant  "  ordinary 
working  djnrs  under  ordinary  normal  circum- 
stences."  The  Court  of  Appeal  agreed  that 
subject  to  the  addition  of  the  words  *'in  the 
district  within  which  the  Femdale  Collieries  are 
situate,"  this  would  be  the  i>rima  facte  interprete- 
tion of  the  expression;  but  Lmdley,  M.K.  in 
delivering  the  judgment  of  Uie  court,  went  on  to 


say  that  this  construction  was  excluded  by  tbe 
language  of  the  guarantee,  and  particularly  by 
the  words  of  clauses  6  and  7  of  that  document, 
holding  that  Sundays,  holidays,    and   days  on 
which  work  is  stopped  are  not  to  be  treated  as 
days  on  which  work  is  going  on.     On  this  ground 
the  judgment  of    the  Lord  Chief  Justice  was 
reversed,  so  far  as  it  related  to  the  demurrage 
after  the  commencement  of  the  strike.    With  all 
deference  to  the  Lords  Justices  I  am  unable  to 
give  my  assent  to  the  view  thus  taken.    I  shonld 
agree  with  them  if  the  words  '*  working  days," 
according  to  their  true  constroction,  meant  *'  days 
on  which  work  is  going  on,"  but  I  think  they  do 
not  bear  that  construction  in  the  document  in 
question.    In  ordinary  parlance  to  speak  of  par- 
ticular days  as  working  days  is  to  distin^oish 
them  from  Sundays  or  recognised  and  estebliahed 
holidays,  and  is  descriptive  of  them  merely  as 
days   on   which  men   ordinarily   work  in   their 
respective  callings ;  it  is  a  gen^^  name  applied 
to  such  days  and  means  nothing  more.    In  the 
absence  of  any  fixed  holiday  a  week  is  commonly 
said  to  consist  only  of  Sunday  and  working  days, 
to  distinguish    the   day  of  rest  from  the  days 
devoted  to  labour.    A  day  so  ordinarily  spoken  of 
as  a  working  day  does  not  cease  to  be  properly  so 
described  bemuse  a  body  of  men,  who  migut  work 
if  they  would,  refuse  to  do  so,  and  make  it  for 
their  own  purposes  a  day  of  idleness.    Of  course, 
this  ordinary  interpretation  of    the    expression 
might  be  disregarded  on  proof  that  the  expression 
in  question  had,  when  the  guarantee  was  executed, 
already  acquired  a  different  signification  when 
used    in    connection   with   shipping  or   colliery 
businesses ;  or  if  in  the  written  guarantee  from 
the  context,  or  from  other  clauses  in  it,  it  could  be 
made  obvious  to  the  judge  charged  with  the  con- 
struction of  the  contract  that  the  expression  was 
not  intended  by  the  parties  to  be  used  in  its 
ordinary  sense,  but  in  the  sense  contended  for  by 
the  respondents.    No  such  evidence  was  given  or 
tendered.     The  Court  of  Appeal,  however,  having 
held  that  other  clauses  iu  the   guarantee,  par- 
ticularly clauses  6  and  7,  did  justify  the  interpre- 
tetion  contended   for   by   the    respondents,   it 
becomes  necessary  to  refer  to  those  clauses  par- 
ticularly, but  I  must  preface  what  I  have  to  say 
about  them  by  a  short  reference  to  the  substanoe 
of  the  three  clauses  which  immediately  precede 
them,  Nos.  3,  4,  and  5.    No.  3   introduces  the 
others  thus :  *'  The  following  exceptions  not  to  be 
computed  as  part  of   the  aforesaid  loading  or 
stiffening  time."    No.  4  enumerates  those  excep- 
tions :  "  All  holidays,  whether  public  holidays  or 
colliers'  holidays,  whereby  work  is  suspended,  &c. 
Time  from  5  p.m.  on  Saturday  until  7  a.m.  on 
Monday.  Any  time  lost  through  riote,  strikes,  t&c, 
causing  a  stoppage  of  our  colliery,  4&c.,  or  by 
reason  of   accidents,  &c.,  at  our  colliery,  or  by 
reason  of  storms,  &c.,  or  from  any  cause  of  what- 
ever kind."    No.  5 :  **  In  case  of  partial  holiday 
or  partial  stoppage  of  our  colliery,  the  lay  days  to 
be  extended  as  therein  steted.      It  will  be  ob- 
served that  in  neither  of  these  clauses  are  demur- 
rage days  in  any  way  referred  to,  but  the  excep- 
tions are   confined   exclusively  to   loading  and 
stiffening  time,  and  nowhere  in  the  guarantee  is 
there  any  reference  to  any  stoppage  of  work  to  be 
found,  except  in  the  five  clauses  I  have  mentioned. 
As  to  No.  6  I  confess  myself  at  a  loss  to  un- 
derstand how  it  can  affect  the  question  at  issue. 
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The  object  of  it  is,  as  it  seems  to  me,  simply  to 
define  the  hours  when  holidays  and  full  day  stop- 
pages shall  be  deemed  to  commence  and  terminate 
(the  hours  to  be  included  in  the  Sunday  exception 
having  adready  been  fixed  as  from  5  p.m.  on 
Saturday  until  7  a.m.  on  Monday  in  dause  4,  and 
the  mode  of  extending  the  lay  days  in  the  case 
of  partial  holidays  or  stoppages  having  been 
dealt  with  in  clause  5)  in  using  the  word  **  work- 
ins  day."  I  see  no  reason  for  supposing  that  the 
ooUieiy  company,  in  usinff  the  expression  work- 
ing days  in  dause  6,  intended  them  to  be  treated 
in  any  other  manner  than  according  to  their 
ordinary  interpretation  as  days  on  which  men 
are  accustomed  to  work.  Lindley,  M.B.  in  his 
judgment  pointedly  stated  that  in  clause  6  ''work- 
ing day"  is  contrasted  with  "holidays"  and 
"fall. day  stoppases,"  but  in  considering  the 
weight  to  be  attacDed  to  this  observation  it  must 
not  be  overlooked  that  the  word  "  stoppage  "  is 
used,  and  is  to  be  found  only  in  the  clauses 
relating  to  exceptions  to  be  made  in  the  com- 
putation of  the  loading  and  stiffening  time,  and 
then  only  as  descriptive  of  days  to  to  deducted 
in  the  computation  of  those  times ;  and  they  are 
not  in  any  way  ever  referred  to  as  days  to  be 
deducted  in  the  computation  of  **  demurrage  " — 
that  fnr  the  purpose  of  computing  the  loading 
days  it  is  immaterial  whether  one  construction  or 
the  other  is  correct,  for  with  either  construction 
strikes  and  stoppages  are  expressly  excepted  from 
the  loading  days,  and  does  not  in  the  least  degree 
depend  on  whether  "  working  day  "  is  interpreted 
in  the  one  way  or  the  other.  It  is  further  to  be 
observed  that  demurrage  is  only  mentioned  in 
clauses  10  and  7,  and  that  the  only  exception  in  the 
computation  of  demurrage  is  the  very  exceptional 
one  for  which  provision  is  made  in  clause  7.  I 
<»nnot  bring  my  mind  to  the  belief  tJiat  the  col- 
liery compciny,  when  they  signed  the  guarantee, 
reallj^  considered  that  the  expression  "colliery 
worlung  days  "  would  legally  be  construed  as  days 
only  on  which  work  is  actually  done,  for  at  the  end 
of  clause  7,  when  they  intended  that  the  day 
should  be  so  treated,  tney  carefully  use  the  ex- 
pression "  on  the  day  on  which  work  is  resumed," 
which  would  be  superfluous  and  unnecessary  if 
the  construction  now  sought  to  be  put  upon  it  be 
correct.  Probably  they  never  gave  the  matter  a 
thoueht  until  they  found  the  ^oike  to  be  serious 
and  the  claims  heavy.  As  to  clause  7,  it  applies 
only  to  a  case  where  the  loading  of  a  vessel  is  so 
far  advanced  that  it  might  and  would  be,  under 
ordinary  circumstances,  completed  on  a  day  pre- 
ceding a  Sunday,  holiday,  or  stoppage  of  work, 
but  for  its  prevention  by  a  cause  for  which  the 
colliery  is  not  responsible.  In  such  case  it  provides 
that  time  shall  not  count  for  loading  or  demur- 
rage until  the  day  **  on  which  work  is  resumed." 
It  is  obvious  that  this  clause  has  no  application 
where  there  has  been  no  loading  of  nor  even 
an  attempt  to  load  the  vessel  wiui  any  part  of 
her  carj^.  This  is  t^e  only  clause  in  which  a 
suspension  of  demurrage  days  is  provided  for.  11 
it  had  been  the  intention  of  the  colliery  in  all 
cases  to  suspend  them  during  a  strike,  it  is  impos- 
sible to  suppose  they  would  not  have  expressly  so 
provided,  as  they  easily  could  have  done,  by  the 
addition  of  a  few  words  to  clause  3,  or  by  a  short 
and  independent  clause.  For  the  reasons  which 
I  have  stated,  I  am  of  opinion  that  this  appeal 
should  be  allowed,  and  that   the  judgment  of 


the  Court  of  Appeal  should  be  reversed,  with 
costs. 

Judament  appealed  from  reveraed.  Judgment 
of  the  Ijord  Chief  Justice  restored  vnth  a 
vaHation,  Respondents  to  pay  to  the  appeU 
lants  their  costs  here  ana  in  the  courts 
below. 

Solicitors  for  the  appellants,  Lowless  and  Co. 
Solicitors  for  the  respondents,  Biddell  and  Co. 
for  VacheU  and  Co.,  Cardiff. 


S^ixi^xtm  €mi  oi  ^n^mimt 


COURT    OF    APPEAL. 


June  21,  22,  and  July  3, 1900. 

(Before  Smith,  Williams,  and  Eombb,  L.JJ.) 

Ibbdale  and  another  v.  China  Tbadbbs 
Insitbancb  Company,  (a) 

APPEAL  FBOM  THB  QUEBN'S  BBNCH  DiyiSION. 

General  average  —  Sacrifice  of  freight — Abandon* 

ment  of  voyage. 

A  cargo  of  coal,  which  was  being  carried  on  a 
voyage  from  C.  to  E.,  became  heated  during  the 
voyage,  and  the  Tnasterfor  the  safety  of  the  ship, 
freight,  and  cargo,  made  for  B.  and  put  in  there. 
The  cargo  was  there  unloaded,  and  wasfownd  to 
be  in  such  a  state  that  it  could  not  safely  be 
ca/rried  to  E. 

The  cargo  was  thereupon  sold,  and  the  voyage  was 
abandoned,  the  freight  being  thereby  lost. 

Held  (affirming  the  judgment  of  Bigham,  J.),  that 
there  was  no  general  average  sacrifice  of  the 
freight  which  could  give  a  right  to  general 
average  contribution. 

This  was  an  appeal  by  the  defendants  from  the 
judgment  of  Bigham,  J.  at  the  trial  of  the  action 
without  a  jury. 

The  plaintiffs  owned  the  iron  ship  Lodore,  and 
by  a  charter-party,  dated  the  10th  Feb.  1897 
chartered  her  to  load  coals  at  Cardiff  for 
Esquimault  at  19s.  9(2.  per  ton  delivered. 

By  a  policy  of  insurance,  dated  the  3rd  March 
1897,  they  insured  the  chartered  freight^  valued  at 
1650Z.,  with  the  defendants,  against  {inter  alia) 
loss  by  fire,  and  all  other  perils,  losses,  and  mis- 
fortunes that  had  or  should  come  to  the  hurt^ 
detriment,  or  damage  of  the  said  freight 

The  Lodore  proceeded  to  Cardiff,  and  there 
loaded  a  full  cargo  of  coals,  and  sailed  on  the 
insured  voyage  on  the  29Mi  March  1897. 

On  the  26th  May  1897  the  coals  began  to  heat, 
and  the  master  decided,  for  the  safety  of  the  ship, 
freijzht^  and  cargo,  to  jettison  cargo  and  to  bear 
up  for  the  River  Plate. 

About  forty  tons  of  cargo  were  jettisoned,  and 
the  Lodore  subsequently  anchored  in  Buenos 
Ayres  Roads  on  the  29th  May  1897. 

Between  the  29th  May  and  the  25th  June  1897 
car^o  was  from  time  to  time  discharged  and 
various  surveys  were  held  upon  the  coa£,  and  it 
was  found  that  the  coals  continued  hot  and 
would  heat  still  further  if  the  voyage  was  pro- 
ceeded with. 

(a)  Beported  by  J.  H.  WhJiIAMS,  Esq  ,  BurriBter-at-Law. 
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Accordingly,  on  the  25th  June  1897,  the  coals 
were  condemned,  and  were  nltimatelj  sold. 

The  vessel  abandoned  her  voyage  to  Esquimault 
and  returned  to  the  United  Kingdom  with 
another  cargo,  and  the  chartered  £eight  was 
totally  lost. 

It  was  necessary  for  the  safety  of  the  whole 
adventure  that  the  vessel  should  put  into  Buenos 
Ayres  as  aforesaid :  and  it  was  reasonably  certain 
that,  if  she  had  continued  on  her  direct  voyage, 
the  temperature  of  the  coal  would  have  continued 
to  rise  until  spontaneous  combustion  ensued,  and 
that,  had  she  so  continued  her  voyage,  the  ship 
and  cargo  would  have  been  destroyed  by  firo 
before  reaching  Esquimault. 

When  and  while  she  was  at  Buenos  Ayres,  the 
ship  and  her  cargo,  both  the  portion  landed  and 
the  portion  remaining  on  board,  were  in  safety, 
but  after  she  reached  Buenos  Ayres  no  part  of 
the  cargo  could  have  been  reloaded  and  (or) 
carried  with  safety  to  Esquimault  in  the  same  or 
another  bottom,  and  it  was  all  necessarily  and 
properly  sold  at  Buenos  Ayres. 

This  action,  in  the  defence  of  which  all  under- 
writers interested  similarly  to  the  defendants 
concurred,  was  defended  to  test  the  question 
whether,  by  way  of  set-off  and  deduction  from 
the  total  loss  on  the  policy,  which  was  admitted, 
the  defendants  were  entitled  to  have  the  said 
loss  of  freight  made  good  in  general  average 
to  any  and  what  extent,  and  to  deduct  the 
contribution  to  the  same,  falling  on  the  plain- 
tiffs as  shipowners,  from  the  amount  due  on  the 
policy. 

The  defendants  did  not  allege  or  rely  on 
improper  condition  of  the  cargo  as  a  defence  to 
any  claim  there  might  be. 

It  was  agreed  that  the  court  should  have  power 
to  draw  all  necessary  inferences  of  fact  from  the 
above  facts  which  were  agreed  to ;  and  the  parties 
agreed  to  leave  the  adjustment  of  figures,  on 
such  principle  as  might  be  laid  down,  to  an 
average  adjuster. 

The  action  was  tried  before  Bigham,  J.  without 
a  jury. 

The  learned  judge  held  that,  at  the  time  when 
the  voyage  was  abandoned,  the  freight  was  hope- 
lessly lost,  and  that  there  was,  therefore,  no 
general  average  sacrifice  of  the  freight.  He 
therefore  gave  judgment  in  favour  of  the  plain- 
tiffs (81  L.  T.  kep.  231 ;  8  Asp.  Mar.  Law  Gas. 
580 ;  (1899)  2  Q.  B.  356). 

The  defendants  appealed. 

Carver,  Q.G.  and  T.  E,  Scrutton  for  the  appel- 
lants.— The  learned  judge  in  the  court  below 
was  wrong  in  holding  that  there  had  not 
been  a  general  average  saciifice  of  the  freight. 
The  question  whether  an  act  is  a  general 
average  sacrifice  or  not  depends  upon  the  inten- 
tion of  the  master  of  the  vessel  when  he  does 
the  act : 

Shepherd  v.  Kottgen,  37  L.  T.  Bep.  618 ;  3  Asp. 
Mar.  Law  Cas.  544 ;  2  C.  P.  Div.  585. 

In  this  case,  when  the  vessel  bore  up  for  the 
River  Plate,  the  voyage  was  abandoned.  It  was 
not  certain  that  the  might  could  not  be  saved ; 
there  was  a  possibility  that  it  might  be  saved. 
That  question  is  not  to  be  decided  by  what 
happened  afterwards.  There  was  here  a  volun- 
tary giving  up  of  the  prosecution  of  the  voyage 
for  the  general  safety,  the  ultimate    result   of 


which  was  that  the  voyage  and  freight  were 
lost: 

Pirie  v.  Middle  Dock  Company,  44  L.  T.  Bep.  426 ; 
4  Aap.  Mar.  Law  Oas.  388. 

At  the  time  when  the  master  made  for  Buenos 
Ayres  it  was  not  certain  that  the  freight  would 
be  lost,  and  that  was  a  general  average  sacrifice. 

Atwood  V.  8ella/r,  41  L.  T.  Bep.  83 ;  4  Asp.  Mar. 
Law  Oas.  153,  283 ;  4  Q.  B.  Div.  342 ;  5  Q.  B. 
Div.  286 ; 

Barnard  v.  Adams,  10  Howard's  Bep.  270  (Ameri- 
can). 

In  this  case  the  question  really  to  be  decided  is 
the  question  which  was  left  open  by  Barnes,  J. 
in  The  Knight  of  8t,  Michael  (78  L.  T.  Rep. 
90 ;  8  Asp.  Mar.  Law  Gas.  360 ;  (1898)  P.  30). 
In  that  case  Barnes,  J.  said :  "  I  may  add  that 
the  case  does  not  raise,  and  I  am  not  asked 
to  determine,  any  question  as  to  the  right  of 
the  defendants  to  deduct,  in  settling  the 
loss,  the  amount  which  the  plaintiffs  and  his 
co-owners,  as  owners  of  the  ship,  are  liable  to  con- 
tribute in  general  average  towards  the  loss  of 
freight."  At  the  time  when  the  master  decided 
to  make  for  Buenos  Avres  the  ship,  cargo,  and 
freight  wei*e  all  safe,  but  a  danger  was  then 
threatening  which  might  destroy  the  ship,  cargo, 
and  freight.  It  was  men  the  duty  of  the  master 
to  do  what  might  be  necessary  to  avert  the 
threatened  danger,  and  in  order  to  avert  it  he 
made  for  Buenos  Ayres.  That  turning  aside 
was  a  general  average  sacrifice  which  resulted  in 
the  loss  of  the  freight  and  ^ve  rise  to  a  claim 
for  general  average  contribution : 

Anglo- Argentine  Live  Stock  and  Prod%u:e  Agency  t. 
Temperley  Shipping  Company,  81  L.  T.  Bep.  296 ; 
8  Asp.  Mar.  Law  Cas.  595 ;  (1899)  2  Q.  B.  403. 

Joseph  Walton,  Q.G.  and  /.  A,  Hamilton  for 
the  respondents. — The  judgment  of  the  learned 
judge  was  right,  for  he  was  right  in  holding  that 
there  was  no  possibility  of  earning  the  freight 
at  the  time  when  the  voyage  was  abandoned, 
and  that,  therefore,  there  was  no  loss  of  freight 
by  reason  of  that  turning  aside.  There  must  be 
some  chance  of  saving,  otherwise  there  can  be  no 
sacrifice.  If  there  is  no  chance  of  saving  the 
thing  which  is  given  up,  there  is  no  sacrifice  : 

Shepherd  v.  Kottgen,  37  L.  T.  Bep.  618 ;  8  Asp. 
M«r.  Law  Oas.  544 ;  2  C.  P.  Div.  585. 

U  the  condition  of  the  thing  in  question  is  such 
that  it  must  be  lost  in  any  event,  then  there  is  no 
general  average  sacrifice.  The  car^  was  heated 
at  the  time  of  the  master's  act,  and  it  was  proved 
that  it  was  impossible  to  carry  it  to  its  destina- 
tion. In  putting  in  to  Buenos  Ayres  the  master 
acted  for  the  s^ety  of  ship  and  cargo,  and  all 
that  followed  from  that  was  a  general  average 
loss,  such  as  the  expenses  of  putting  in  to  that 
port.  The  impossibility  of  carrying  the  cargo  to 
its  destination  was  not,  however,  a  consequence  of 
putting  in  to  Buenos  Ayres,  but  was  in  conse- 
quence of  the  cargo  having  been  previously 
heated.  The  master  did  not  abandon  tne  voyage 
when  he  made  for  Buenos  Ayres ;  he  made  for 
that  port  in  order  to  save  the  freight  if  possible. 
The  plain,  simple,  and  well-recognisea  prin- 
ciples for  ascertaining  whether  there  has  heeaa.  a 
general  average  sacrifice  are  stated  in  Pirie  v. 
Middle  Dock  Company  (ubi  «t^.),  and  this  case 
*  does  not  come  within  those  prindplee.  The 
voyage   was  really  abandoned  after  the  vessel 
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arrived  at  Buenoe  Ajres,  and  there  was  then  no 
common  peril  in  respect  of  which  a  general 
ayerage  sacrifice  could  be  made.  The  abandon- 
ment of  the  voyage  was  after  the  cargo  was  dis- 
charged and  surveyed,  and  the  common  peiil  was 
then  at  an  end : 

Walthew  V.  Mavr*yjani,  22  L.  T.  Bep.  310 ;  8  Bllar. 
Law  Oae.  O.  S.  382  ;  L.  Bep.  5  Ex.  116. 

A  eeneral  average  sacrifice  must  be  a  sacrifice 
made  Tolontarily  in  the  hour  of  peril  for  the 
common  preservation  of  ship  and  cargo : 

Svensden  v.  Wallace,  50  L.  T.  Bep.  799;  5  Asp. 
Mar.  Law  Caa.  232,  453 ;  13  Q.  B.  Div.  69,  84. 

Carver,  Q.O.  in  reply. — The  master  made  for 
Buenos  Ayres  in  order  to  secure  the  general 
safety,  ana  any  consequence  of  so  doing  was  a 
saorince;  the  abandonment  of  the  voyage  was  a 
consequence  of  that  a«t.  ^^^  ^  ^ 

July  3. — Smith,  L.J.  read  the  jadement  of  the 
court  as  follows  : — This  is  an  action  by  shipowners 
upon  a  policy  of  marine  insurance  by  which  the 
defendants  underwrote  for  the  plaintiffs  the  char- 
tered freight  of  coals,  valued  at  16502.,  upon  a 
voyage  from  Cardiff  to  Esquimault  in  the  plain- 
ti&'  ship  Lodare,  and  the  perils  insured  against 
were  "  loss  by  fire  and  all  other  perils,  losses,  and 
misfortunes  that  have  or  shall  come  to  the  hurt, 
detriment,  or  damage  of  the  aforesaid  freight.'* 
It  is  not  disputed  by  the  defendants  that  the 
chartered  freight  was  lost  by  reason  of  the  perils 
insured  against  within  the  meaning  of  the  policy 
{The  Knight  of  8t.  Michael,  78  L.  T.  Rep.  90 ;  8 
Asp.  Mar.  Law  Gas.  860 ;  (1898)  P.  30).  and  that 
for  this  loss  the  defendants  are  liable  to  the 
plaintiffs.  But  the  defendants  contend  that  upon 
the  facts  of  this  case  there  has  been  a  general 
average  loss  which  is  the  subject  of  a  general 
avenige  contribution  payable  by  the  plaintiffs,  and 
that  S>T  the  amount  of  mis  contribution  the  defen- 
dants are  entitled  to  have  credit  given  to  them 
when  they  pay  to  the  plaintiffs  the  amount 
recoverable  under  the  policy.  The  question 
argued  before  ud  is  whetner  as  regards  tne  coal, 
upon  the  delivery  of  which  at  Esquimault  the 
freight  would  have  become  payable,  there  has 
been  a  general  average  sacrifice  which  would 
form  the  subject  of  a  general  average  contribu- 
tion,  and«  as  this  was  the  only  point  taken  or 
argued,  I  pass  on  without  observing  upon  the 
form  in  which  the  question  is  raised.  My  brother 
Bigham  has  held  that  the  defendants'  contention 
is  ill-founded,  and  they  appeal.  It  has  long  since 
been  established  that  to  constitute  a  general 
avenge  loss  so  as  to  be  the  subject  of  a  general 
average  contribution  two  things  at  least  must 
co-exist — (a)  there  must  be  an  intentional  sacri- 
fice of  part  of  the  ship  or  cargo,  or  a  voluntary 
expenditure  for  the  benefit  of  the  ship  and  cargo ; 
(b)  that  such  sacrifice  or  expenditure  must  be 
made  at  the  time  when  a  common  danger  to  ship 
and  cargo  existed,  for  when  the  common  danger  has 
ceased  there  can  be  no  sacrifice  or  expenditure  that 
CBLD.  be  the  subject  of  a  general  average  contribu- 
tion. Bowen,  L.J.  in  Svensden  v.  Waltace  (50  L.  T. 
Reg.  799 ;  5  Asp.  Mar.  Law  Gas.  237 ;  13  Q.  B.  Div. 
69,94)  thus  expresses  himself  as  to  what  constitutes 
a^  seneral  average  sacrifice.  He  says :  "  It  is  essen- 
tial at  the  outset  to  bear  in  mind  two  things — ^the 
nature  of  every  general  average  sacrifice,  and  the 
object  of  every  general  average  contribution.  A 
Vol  IX.,  N.  S. 


general  average  sacrifice  is  an  extraordinary  sacri- 
fice voluntarily  made  in  the  hour  of  peril  for  the 
common  preservation  of  ship  and  cargo.  .  .  . 
The  sacrifice "  must  be  '*  made  for  the  common 
safety  in  a  time  of  danger."  What  the  learned 
Lord  Jastice  here  says  a1x>ut  a  general  avera^ 
sacrifice  is  only  what  will  be  found  laid  down  in 
many  cases  and  stated  in  the  text-books  of  autho- 
rity, though  clothed  in  different  language.  We 
have  nothing  in  this  case  to  do  with  any  expendi- 
ture, for  it  is  not  suggested  that  there  has  been 
any.  What  we  have  to  consider  is  whether  there 
has  been  a  general  average  sacrifice  of  cargo,  so 
as  to  be  the  subject  of  a  general  average  contri- 
bution by  the  owner  of  smp  and  f  reignt.  It  is 
said  by  the  defendants  that  there  was  a  general 
average  sacrifice  of  the  coal  when  the  ship  turned 
off  her  course  and  bore  up  to  the  River  Plate, 
followed,  as  it  was,  by  an  abandonment  of  the 
voyage  after  the  ship  arrived  at  Buenos  Ayres. 
To  appreciate  this  argument  it  seems  to  me 
important  to  consider — first,  the  position  of 
matters  and  what  took  place  when  the  captain  of 
the  ship  determined  to  bear  up  for  the  River 
Plate ;  and,  secondly,  what  took  place  after  the 
ship's  arrival  there.  The  admitted  facte  are  that 
upon  the  26th  May  1897,  when  the  ship  was  on 
her  voyage  from  Gardiff  to  Esquimault,  the  coals 
began  to  heat  and  the  master  decided  "  for  the 
sa&ty  of  the  ship,  freight,  and  cargo  to  beaif  up 
for  the  River  Plate."  I  leave  out  of  consideration 
the  forty  tons  of  cargo  which  were  jettisoned,  for 
no  question  now  arises  thereon.  I  do  not  doubt 
that  the  bearing  up  under  the  circumstances 
above  mentioned  for  the  River  Plate  was  a 
general  average  act,  which  would  have  given  rise 
to  a  general  average  contribution  if,  in  con- 
sequence of  such  act,  any  expenses  or  loss  to  the 
cargo  were  thereby  occasioned.  But  no  question 
of  expenses  arises,  for  none  were  incurred,  and 
there  was  no  loss  to  the  cargo  thereby  occasioned. 
In  these  circumstances  how  can  it  be  said  that  the 
bearing  up  for  the  River  Plate  was  a  general 
average  sacrifice  as  regards  the  cargo,  so  as  to 
be  the  subject  of  a  general  average  contribution  P 
No  part  of  the  cargo  was  in  fact  sacrificed,  and 
a  fortiori  there  was  no  general  average  sacrifice 
so  as  to  be  the  subject  of  a  general  average  con- 
tribution. Mr.  Carver  argued  that  the  voyage 
was  abandoned  when  the  captain  decided  to  Dear 
up  for  the  River  Plate,  but  in  my  judgment  it 
clearly  was  not.  The  master  bore  up  for  the 
River  Plate  and  went  into  Buenos  Ayres  for  the 

gurpose,  if  possible,  of  continuing  the  voyage  after 
e  had  got  the  cargo  in  order.  He  did  not  bear 
up  for  the  River  Plate  for  the  purpose  of  abandon- 
ing the  voyage.  That  was  wholly  foreign  to  his 
purpose.  The  bearing  up  for  the  River  Plato  was 
no  abandonment  of  the  voyage  at  all,  and  it  is 
wholly  erroneous  to  say  tliat  it  was.  Now,  the 
ship  with  the  coals  on  board— other  than  those 
jettisoned — arrived  at  Buenos  Ayres  on  the 
29th  May  1897,  and  remained  there  tUl  the 
25th  June  1897,  on  which  day  the  coals  were 
condemned  and  ultimately  sola.  The  admission 
is  that  *'  when  and  while  the  ship  was  at  Buenos 
Ayres  the  ship  and  her  cargo  were  in  safety." 
The  sale  of  the  cargo,  which  in  my  opinion  consti- 
tuted the  abandonment  of  the  voyage,  was  not  a 
general  average  sacrifice  which  forms  the  subject 
of  a  general  average  contribution,  for  the  common 
danger  had  ceased,  and  the  ship  and  cargo  bad 
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then  been  in  safety  for  about  a  month.  The 
suggestion  that  the  sale  of  the  ooal  at  Buenos 
Ayres  was  made  for  the  common  safety  of  ship 
and  cargo  to  enable  the  ressel  to  bring  her  Toyage 
and  the  common  adventure  to  a  successful  issue 
will  not  assist  the  defendants,  for,  as  was  pointed 
out  by  Bowen,  L.J.  in  Svensden  v.  WallacB  (t*6i 
sup.),  a  sacrifice  for  the  safety  of  the  common 
adventure  does  not  constitute  a  eeneral  average 
sacrifice  according  to  the  law  of  England;  nor, 
indeed,  did  Mr.  Carver  argue  that  it  did.  What 
he  argued  was  that  thei'e  had  been  a  general 
average  sacrifice  of  cargo  when  the  ship  bore  up 
for  Baenos  Ayres,  and  at  that  time  there  was  a 
common  danger.  I  agree  that  then  there  was  a 
common  danger,  but  then  there  was  no  sacrifice 
of  cargo.  I  am  of  opinion  that  there  has  been  no 
general  avera^  sacrifice  in  this  case,  and  conse- 
quently the  right  to  a  general  average  contribu- 
tion never  arose,  and  that  this  appeal  must  be 
dismissed.  I  agree  with  Bigham,  f,s  inference  of 
fact  that  at  Buenos  Ayres  the  coal  was  hopelessly 

lost.  J  T    J*  •  J 

Appeal  OMmused. 

Solicitors :  for  the  appellants,  Field,  Boacoe,  and 
Co.y  for  Balesons,  Warr,  and  Wimehnrst,  Liver- 
pool ;  for  the  respondents,  BowclWee,  Bawle,  and 
Co,,  for  Hill,  Dickinson,  and  Co.,  Liverpool. 


June  29,  July  3  and  18, 1900. 
(Before  Smith,  Williams,  and  Rombb,  L.JJ.) 

MiLBUBN  AND   Co.  V.  JAMAICA  FbUIT  IMPORT- 
ING AND  Trading  Company  op  London,  (a) 

APPEAL  FROM  THE  QUBEN'S  BENCH  DIVISION. 

Qeneral  average — Loss  occasioned  by  default  of 
tnaster — Negligence  clause — Right  of  shipowner 
to  contribution. 

If  the  charter-party  or  bill  of  lading  under 
which  goods  are  carried  contains  a  clause 
excepting  liability  for  negligence  of  the  servants 
of  the  shipowner,  the  shipowner  is  entitled 
to  contribution  from  the  owner  of  the  goods 
for  general  average  expenses  although  they  have 
been  occasioned  through  the  negligence  of  the 
master. 

The  Carron  Park  (63  L,  T,  Beo.  356 ;  6  Asp,  Mar, 
Law  Cas,  543 ;  15  P.  Div.  203)  approved. 

This  was  an  appeal  by  the  defendants  from  the 
judgment  of  Mathew,  J.  at  the  trial  of  the  action, 
without  a  jury,  as  a  commercial  cause. 

By  a  charter-party,  dated  the  9th  Oct.  1896, 
the  plaintiffs  agreed  to  let,  and  the  defendants 
to  hire,  the  steuEimship  Port  Victor  for  the  term 
of  thirty-six  calendar  months,  the  charterers  to 
pay  for  the  use  and  hire  at  the  rate  of  10251,  a 
month. 

The  charterers  were  to  have  the  whole  reach  of 
the  vessel's  holds  and  usual  places  of  loading, 
including  passenger  accommodation. 

The  captain,  although  appointed  by  the  owners, 
was  to  follow  the  instructions  of  the  charterers, 
who  were  to  furnish  him  from  time  to  time  with 
the  necessary  sailing  directions. 

The  captain  was  to  sign  bills  of  lading  at  any 
rate  of  freight  the  charterers  or  their  agents 
might  choose,  without  prejudice  to  the  stipula- 
tions of  the  charter-party. 

The  charterers  agreed  to  "indemnify  the  owners 

(a)  Reported  by  J.  H.  Williams,  Eaq.,  BArritter-auLaw. 


from  any  consequences  which  might  arise  from 
the  captain  following  the  charterers'  instructions 
and  signing  bills  of  kiding." 

The  charter-party  contained  clauses  as  follows: 

Clanae  22.  The  act  of  God  .  .  .  negligence, 
default,  or  error  in  judgment  of  the  pilot,  master,  offioen, 
engineers,  refrigerating  engineers,  mariners,  or  other 
servants  of  the  ehipowners  or  obartorers  always  mntoaUy 
excepted.  ...  In  the  event  of  breakdown  of  the 
steamer,  or  accident,  all  port  charges,  pilotages,  and 
other  expenses  thereby  occasioned  to  be  for  owners' 
acoonnt;  and 

Clause  25.  Average  (if  any)  to  be  regulated  according 
to  York- Antwerp  Rules  1890. 

By  agreement  between  the  charterers  and  the 
Gk>vemment,  certain  Gk>vemment  stores  were 
shipped  on  board  the  Port  Victor,  on  a  voyage 
from  London  to  Jamaica,  under  bills  of  lading, 
signed  by  the  captain  in  pursuance  of  the 
charterers'  instructions,  which  contained  no 
negligence  clause. 

While  on  the  voyage  the  Port  Victor  came  into 
collision  with  another  vessel,  and  she  was  thereby 
compelled  to  put  back  to  London,  and  certcdn 
general  average  losses  and  expenses  were  incurred 
by  the  owners. 

The  collision  was  caused  by  the  negligent  navi- 
gation of  the  Port  Victor, 

The  plaintiffs  applied  to  the  Admiralty  depart- 
ment for  contribution  in  respect  of  the  Gk>vem- 
ment  stores.  The  department  refused  to  pay. 
upon  the  ground  that  the  collision  was  due  to  the 
negligence  of  the  master  and  crew,  and  the  biUs 
of  lading  contained  no  negligence  clause.  If  the 
bills  of  lading  had  contained  a  negligence  clause, 
the  Gk>vemment  would  have  paid  the  contribu- 
tion. 

The  plaintiffs  brought  this  action  against  the 
defendants,  the  charterers,  to  recover  in  respect 
of  the  loss  of  such  a  contribution,  under  the 
indemnity  clause  in  the  charter-party. 

The  action  was  tried  before  Mathew,  J.  without 
a  jury.  The  learned  judge  held,  upon  the  autho- 
Tity  of  the  decision  in  The  Carron  Park  (63  li.  T. 
Rep.  356 ;  6  Asp.  Mar.  Law  Oas.  543 ;  15  P.  Div. 
203),  that  the  plaintiffs  could  have  recovered 
contribution  if  there  had  been  a  negligence  clause 
in  the  bills  of  lading,  and  that  the  plaintiffs  were 
therefore  entitled  to  be  indemnified  by  the 
defendants. 

The  defendants  appealed. 

Carver,  Q.G.  and  ScnUton  for  the  appellants. — 
The  judgment  of  Mathew,  J.  was  wron^,  for  the 
shipowners  are  not  entitled  to  the  indemnity 
which  they  claim  under  the  10th  clause  of  the 
charter-party.  That  clause  does  not  contemplate 
any  such  consequence  of  signing  bills  of  kuling 
as  an  inability  to  recover  general  average  contri- 
bution from  the  owners  of  cargo  shipped  under 
the  bills  of  lading.  Further,  even  if  the  bills  of 
lading  had  contained  a  negligence  clause,  that 
clause  would  have  made  no  difference  as  to  the 
right  of  the  shipowner  to  obtain  a  general  average 
contribution  from  the  owners  of  cargo.  The  law 
as  to  general  average  depends  upon  the  law 
maritime,  and  not  upon  contract.  U  nder  the  law 
as  to  general  average  a  shipowner  cannot  claim 
any  general  average  contribution  in  respect  of 
any  sacrifice,  or  expenses,  which  have  been 
rendered  necessary  by  the  negligence  of  himself 
or  his  servants.  When  a  loss  has  been  caused 
by   the    negligence   of    the   shipowner   or   his 
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senrants,  he  is  not  entitled  to  any  oontribntion, 
beoanae  the  loss  has  been  cansed  by  his  own  fault : 

Strang^  8MI,  wnd  Co.  y,  Scott  and  Co,^  61  L.  T. 

£ep.  597  ;    6  Asp.  Mar.  La«r  Oas.  419  ;    14  App. 

Caa.  601; 
8ehlo$i  T.  Heriot,  8  L.  T.  Bep.  246 ;    1  Mar.  Law 

Gat.  O.  S.  335 ;  14  C.  B.  N.  S.  59 ; 
SchnUdt  T.  Royal  Mail  Steamship  Company,  45 

L.  J.  646,  Q.  B. ; 
Crooks  T.  Allan,  41  L.  T.  Bep.  800 ;   4  Aap.  Mar. 

Law  Oas.  216 ;  5  Q.  B.  Dir.  38 ; 
Burton  ▼.  English,  49  L.  T.  Bep.  768  ;  5  Asp.  Mar. 

Law  Gas.  187 ;  12  Q.  B.  IMt.  218  ; 
The  Ettriek,  44  L.  T.  Bep.  817 ;   4  Asp.  Mar.  Law 

Gas.  465 ;  6  P.  Div.  127. 

No  clause  in  the  contract  of  carriage  can  alter 
that  legal  position.  The  neglif^ence  clause  in  a 
contract  of  carriage  only  exempts  the  shipowner 
from  a  liability  to  which  he  wonld  otherwise  be 
snbjeot  under  the  contract  of  carriage.  It  is  not 
intended  to  affect,  and  does  not  in  any  way  affect, 
the  general  rule  of  law  as  to  geoeral  average 
contribution  by  which  the  person  who  is  at  fault 
cannot  recover  contribution  for  loss  caused  by  his 
fault.  The  decision  of  Sir  James  Hannen,  in 
The  Carron  Park  (63  L.  T.  Rep.  856  ;  6  Asp.  Mar. 
Law  Cas.  543  ;  15  P.  Div.  203),  that,  where  there 
is  a  negligence  clause,  the  shipowner  can  recover  a 
general  average  contribution  for  loss  caused  by 
the  negligence  of  his  servants,  was  wrong,  and 
ought  to  be  overruled.  The  obeervations  of 
Barnes,  J.,  upon  this  point,  in  The  Mary  Thomas 
(71  L.  T.  Rep.  104 ;  7  Asp.  Mar.  Law  Oas.  495 ; 
(1894)  P.  108,  117)  were  merely  incidental,  the 
question  not  having  been  argued  before  him.  By 
tbe  express  terms  of  clause  22  of  the  charter- 
party,  the  expenses,  in  respect  of  which  the 
plaintiffs  now  claim,  are  to  fall  upon  the  owners, 
and  therefore  they  cannot  claim  contribution  in 
respect  of  those  expenses. 

Joseph  Walton,  Q.O.  and  BaUoch  for  the 
respondents. — The  provisions  of  clause  10  of  tbe 
chfuter-party  clearly  give  the  plaintiffs  a  right  to 
the  indemnity  which  they  claim.  It  was  in  con- 
sequence of  the  master  signing  bills  of  lading, 
wmch  did  not  contain  a  negLgence  clause,  in 
accordance  with  the  instructions  of  the  charterers, 
that  the  shipowners  were  unable  to  obtain  a 
j^eneral  average  contribution  from  the  owners  of 
carg^.  From  that  consequence  the  charterers 
are  bound  by  the  express  terms  of  the  charter- 
iNuiy  to  indemnify  the  owners.  If  the  bills  of 
lading  had  contained  a  negligence  clause,  the 
owners  would  undoubtedly  have  been  able  to 
obtain  contribution  from  the  owners  of  cargo. 
That  was  so  decided  in  The  Carron  Park  (63  L.  T. 
B^.  356 ;  6  Asp.  Mar.  Law  Gas.  543 ;  15  P.  Div. 
203),  and  that  case  was  rightly  decided.  A  ship- 
owner cannot  obtain  contribution  for  a  sacrifice  or 
expenses  if  he  or  his  servants  are  in  default — that 
is,  if  there  has  been  some  breach  of  duty.  The 
duty  of  the  shipowner  is  regulated  by  the  contract 
of  carriage,  and  if  by  that  contract  there  is  a 
mutual  exception  of  negligence  of  the  master  and 
crew,  the  shipowner  is  not  in  default  if  there  is 
such  n^ligence : 

Johnson  v.  Chapman,  19  C.  B.  N.  S.  568  ; 

Wright  v.  Marwood,  45   L.  T.  Bep.  297;  4  Asp. 

Mar.  Law  Cas.  451 ;  7  Q.  B.  Div.  62  ; 
Btrang,  Steel,  and  Co.  v.  Scott  and  Co.,  61  L.  T.  Bep. 

597  ;  6  Asp.  Mar.  Law  Cas.  419  ;  14  App.  Cas.  601. 

Wben  there  is  an  exception  of  the  negligence  of 


master  and  crew,  that  negligence  becomes  a  risk 
common  to  ship  and  cargo,  and  for  loss  or  ex- 
penses occasioned  by  that  common  risk  and  made 
or  incurred  for  the  common  interest  the  shipowner 
is  entitled  to  contribution.  The  woi*d8  at  Uie  end 
of  clause  22  of  the  charter-party  have  no  applica- 
tion to  a  general  average  sacrifice. 


Carver,  Q.O.  replied. 


Cur.  adv.  vvlt. 


July  18. — The  following  judgments  were  read : — 

Smith,  L.J. — ^This  is  an  action  by  the  owners 
of  the  steamship  Port  Victor  against  the  char- 
terers thereof  upon  an  indemnity  clause  contained 
in  the  charter-party  whereby  the  defendants 
agreed  with  the  plaintiffs  to  indemnify  them 
"from  any  consequences  that  might  arise  from 
the  captain  following  the  charterers'  instructions 
and  signing  biUs  of  lading."  I  agree  with  my 
brother  Mathew  that  the  scheme  of  the  charter- 
party  is  that,  while  the  ship  was  to  be  employed  as 
a  gen(;ral  ship,  the  owners  were  to  be  in  the  same 
position  as  if  the  goods  put  on  board  were  the 
charterers'  goods.  By  this  charter-party  it  was 
provided  that  negligence  or  default  of  the  master, 
officers,  mariners,  and  other  servants  of  the  ship- 
owners or  charterers  was  to  be  always  mutually 
excepted.  The  captain,  following  the  directions 
of  the  charterers,  signed  bills  of  lading  for  certain 
Gk>vemment  stores  shipped  on  board  the  Port 
Victor  by  the  Govemirent.  In  these  bills  of 
lading  there  was  no  exception  as  to  negligence  or 
default  of  master,  officers,  mariners,  and  other 
servants  of  the  shipowners.  During  the  voyage 
covered  by  the  charter-party  and  bills  of  lading, 
by  reason  of  the  negligence  of  the  master  of  the 
plaintiffs'  ship,  it  came  into  collision  with  another 
vessel,  and  in  consequence  thereof  it  is  not  dis- 
puted that  sreneral  average  expenses  were  incurred 
m  putting  back  to  London,  in  payment  of  tug, 
pilot,  and  port  dues,  of  wages,  and  victualling  the 
crew,  and  of  other  matters.  The  plaintiffs  there- 
upon demanded  contribution  for  these  general 
average  expenses  from  the  shippers  of  the  (Govern- 
ment stores,  which  was  refused  upon  the  ground 
that  these  expenses  had  arisen  owing  to  the 
negligence  of  uie  plaintiffs'  master,  and  it  is  not 
denied  that,  if  the  general  average  expenses  were 
owing  to  such  negligence,  as  the  bills  of  lading  con- 
tained no  exception  as  to  this  nesligence,  the  cargo 
owners — that  is,  the  shippers  of  the  Government 
stores — would  not  be  liable  to  make  general 
average  contribution  to  the  plaintiffs.  Lord 
Watson,  in  Strang,  Steel,  and  Co.  v.  Scott 
and  Co.  (61  L.  T.  Rep.  597 ;  6  Asp.  Mar.  Law 
Oas.  419 ;  14  App.  Gas.  601),  sums  up  the  position 
as  follows.  He  says :  "  When  a  person  who  would 
otherwise  have  been  entitled  to  claim  contribution 
has,  by  his  own  fault,  occasioned  the  peril  which 
immediately  gave  rise  to  the  claim,  it  would  be 
manifestly  unjust  to  permit  him  to  recover  from 
those  whose  goods  are  saved.  ...  In  any 
question  with  them  he  is  a  wrongdoer.  .  .  . 
He  cannot  be  permitted  to  claim  either  recom- 
pense for  services  rendered,  or  indemnity  for 
losses  sustained  by  him,  in  the  endeavour  to 
rescue  property  which  was  imperilled  by  his  own 
tortious  act."  The  allegation  of  the  plaintiffs, 
the  shipowners,  is  that,  if  there  had  been  inserted 
in  the  bills  of  Lading  an  exception  as  to  negligence 
of  the  master,  which  usually  is  the  case,  there  would 
then,  as  between  themselves  and  the  cargo  owners 
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have  been  no  negligence  or  default  of  the  master,  for 
this  would  haye  tnen  been  excepted.  Mr.  Ganrer 
for  the  defendants,  on  the  other  hand,  asserts  that 
the  introduction  of  such  an  exception  into  the 
bills  of  lading  would  have  made  no  difference 
whatever,  for  he  says  that  general  average  is  not 
the  creature  of  contract.  In  this  I  agree,  for  the 
foundation  of  a  general  average  claim  is  ordi- 
narily, not  that  of  contract,  but  is  founded  upon 
a  loss  which  arises  in  consequence  of  extraordinary 
sacrifices  made,  or  expenses  incurred,  for  the 
preservation  of  the  ship  and  cargo  in  the  time  of 

Eeril,  and  which  must  be  borne  proportionately 
y  all  who  are  interested :  (see  per  Jjawrence,  «f. 
in  Birhley  v.  Presgrave  (1  East,  220.  228). 
Brett,  M.R.,  in  Burton  v.  English  (49  L.  T. 
Rep.  768 ;  5  Asp.  Mar.  Law  Gas.  187 ;  12  Q.  B. 
Div.  218,  221),  says  that  the  right  to  contriba- 
tion  comes  "from  the  old  Bhodian  laws,  and 
has  become  incorporated  into  the  law  of  England 
as  the  law  of  the  ocean.  It  is  not  a  matter 
of  contract,  but  in  consequence  of  a  common 
danger,  where  natural  justice  requires  that  all 
should  contribute  to  indemnify  for  the  loss  of 
property  which  is  sacrificed  by  one  in  order  that 
the  whole  adventure  may  be  saved."  But,  although 
general  average  is  not  the  creature  of  contract, 
this  does  not  settle  the  question  in  the  present 
case,  for  what  the  contract  of  carriage  is  becomes 
an  important  factor  when  considering,  not  whether 
a  general  average  claim  for  contribution  has 
arisen,  but  in  considering,  assuming  that  such  a 
claim  has  arisen,  whether  it  can  be  token  away  by 
the  cargo  owner  showing  that,  as  between  him 
and  the  shipowner,  the  latter,  to  use  Lord 
Watson's  words,  has  been  a  wrongdoer.  To 
create  the  shipowner  a  wrongdoer  as  regards  the 
cargo  owner  there  must  be  the  breach  of  some 
duty,  and  if  by  agreement  between  the  two  it  has 
been  agreed  that  it  shall  be  no  breach  of  duty  for 
the  master  to  be  guilty  of  negligence — in  other 
words,  that  as  between  the  two  the  negligence  of 
the  master  shall  be  always  excepted — it  cannot  be 
said  that  it  is  a  breach  of  duty  towards  the  cargo 
owner  for  the  master  to  be  guilty  of  that  which 
the  cargo  owner  and  shipowner  have  agreed  shall 
be  no  breach  of  duty  at  all. 

This  appeal  raises  the  question  whether  The 
Carron  Park  (63  L.  T.  Rep.  356 ;  6  Asp.  Mar.  Law 
Gas.  543 ;  15  P.  Div.  203),  decided  by  Sir  James 
Hannen  in  the  year  1890,  is  good  law.  That 
very  learned  judge  says:  "The  claim  for 
contribution  for  general  average  cannot  be  main- 
tained when  it  arises  out  of  an^  negligence  for 
which  the  shioowner  is  responsible;  but  negli- 
gence for  whicli  he  is  not  responsible  is  as  foreign 
to  him  as  to  the  person  who  has  suffered  by  it." 
Having  cited  Lord  Watson's  judgment  in  Strang, 
Steel,  and  Co,  v.  Scott  and  Co,  (61  L.  T.  Rep. 
597;  6  Asp.  Mar.  Law  Gas.  419;  14  App.  Gas. 
601),  Sir  James  Hannen  proceeds:  "Here  it 
appears  to  me  that  the  relation  of  the  goods  owner 
to  the  shipowner  has  been  altered  by  the  contract 
that  the  shipowner  shall  not  be  responsible  for 
the  negligence  of  his  servants  in  the  events 
which  have  happened."  This  decision  of  Sir 
James  Hannen  has  been  acted  upon  in  practice 
in  this  country  ever  since  it  was  given,  and  we  are 
asked  now  to  overrule  it.  It  was  expressly 
approved  of  by  Barnes,  J.  in  The  Mary  Thomas  (71 
L.  T.  Rep.  104 ;  7  Asp.  Mar.  Law  Gas.  495 ;  (1894) 
P.  108,  117),  and  my  brother  Mathew  does  not 


doubt  its  accuracy  in  his  judgment  now  appealed 
from,  and  in  my  opinion  it  correctly  followed  oat 
that  in  the  Privy  Gouncil  delivered  by  Lord 
Watscn  in  Strang  v.  Scott  (ubi  sup,),  I  believe 
The  Carron  Park  {ubi  9itp.)  is  in  accord  with  the 
law  of  England  relating  to  general  average  in  this 
country.  It  is  said  that  The  Carron  Park  is  not 
in  accord  with  what  has  been  said  in  Schmidt  v. 
Boyal  Mail  Steamship  Company  (45  L.  J.  646, 
Q.  B.)  and  Crooks  v.  Allan  (41  L.  T.  Rep.  800 ;  4 
Asp.  Mar.  Law  Gas.  216 ;  5  Q.  B.  Div.  38, 40),  cited 
by  Bowen,  L.J.  in  Burton  v.  English  (49  L.  T.  Rep. 
768 ;  5  Asp.  Mar.  Law  Gas.  187 ;  12  Q.  B.  Div.  218, 
222)--viz. :  "  The  office  of  the  biU  of  lading  is  to 
provide  for  the  rights  and  liabilities  of  the  parties 
in  reference  to  the  contract  to  carry,  and  is  not 
concerned  with  liabilities  to  contribution  in  general 
average."  When  read,  it  will  be  seen  that  these 
cases  do  not  deal  with  the  question  whether,  where 
a  general  average  expenditure  has  been  incurred, 
the  right  to  contribute  thereto  can  be  taken  away 
b^  showing  that  the  party  incurring  the  expen- 
diture was  a  wrongdoer  as  regards  the  person 
called  upon  to  contribute.  Whether  he  be  such 
a  wrongdoer  must,  as  it  seems  to  me,  depend  upon 
the  contract  which  existed  between  the  parties. 
This  is  not,  as  before  stated,  a  case  in  which 
the  question  is  whether  a  general  average  claim 
has  arisen,  for  that  in  this  case  is  not  disputed, 
but  the  question  is  whether  the  shipowner  has 
been  a  wrongdoer  to  the  cargo  owner.  The  ship- 
owner says  to  the  cargo  owner:  "  A  general  average 
loss  has  occurred  to  which  you  must  contribute, 
and  you  cannot  show  that  I  have  been  guilty  of 
negligence  so  as  to  absolve  you  from  cont^buting 
thereto,  for  by  express  contract  between  us  negli- 
gence is  excepted."  That  the  contract  may  at 
times  be  looked  to  appears  from  what  Willes,  J. 
said  in  Johnson  v.  Chapman  (19  0.  B.  N.  S.  563, 
583),  when  the  question  arose  whether  the  owner 
of  a  deck  cargo  was  entitled  to  claim  general 
average  in  respect  of  such  cargo  iettisoned,  and 
it  was  held  that  he  was,  for  "  when  It  is  esta- 
blished," said  Willes,  J.,  '*  that  the  deck  cargo 
was  lawfully  there  by  the  contract  of  the  parties 
it  becomes  subject  to  the  rule  of  general  average.** 
Lord  Watson,  as  will  be  seen,  deals  with  the 
effect  an  exception  as  to  negligence  in  a  bill  of 
lading  may  have  upon  a  general  average  claim  in 
Strang  v.  Scott  {ubi  sup,).  In  the  prtsent  case  it 
is  clear  that  the  plaintiffs  have  been  unable  to 
obtain  a  general  average  contribution  from  the 
shippers  of  the  Government  stores  by  reason  of 
no  clause  excepting  negligence  having  been  in- 
serted in  the  bills  of  lading,  and  in  mv  judgment 
the  charterers  are  therefore  liable  to  the  plsuntiffs 
under  the  indemnity  clause  in  the  charter  now 
sued  on,  by  reason  of  bills  of  lading  having  been 
signed  without  the  exception  of  negligence  being 
contained  therein.  As  to  the  second  point — viz., 
as  to  the  effect  of  the  clause  at  the  end  of  par. 
22  of  the  charter-party — I  have  nothing  to  add 
to  what  my  brother  Mathew  has  said  thereun, 
except  to  say  that  I  agree  with  him.  In  my 
judgment,  for  the  reasons  given  above,  the  appeal 
must  be  dismissed. 

Williams,  L.J. — In  this  case  the  charterers 
have  agreed  to  give  the  shipowners  an  indemnity 
against  any  consequences  that  may  arise  from  the 
captain  following  the  charterers'  instructions  and 
signing  bills  of  lading.  The  question  is  whether 
it  is  a  consequence  of  the  captain's  signing  the 
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bills  of  lading,  whioh  in  fact  he  did  sign,  that  the 
shipowners  have  lost  a  right  of  general  average 
oontribntion  which  they  would  otherwise  have  had 
agunst  the  owners  of  part  of  the  cargo  shipped. 
Tne  peril,  in  respect  of  which  the  expenses  were 
inoorred  bj  the  ship  which  form  the  oasis  of  the 
dum  for  general  average  contribution,  was  a 
peril  incurred  by  the  negligence  of  the  officers 
and  crew  of  the  ship,  wno  under  the  charter- 
party  continued  to  be  the  servants  of  the  ship- 
owners and  in  possession  of  the  ship  on  their 
behalf.  The  charterers  had  nothing  to  do  with 
the  navigation  of  the  ship.  The  cause  of  the 
peril  was  careless  navigation,  resulting  in  a  col- 
usion  with  another  ship.  Now,  it  is  clear  law  that 
the  rule  of  contribution  has  no  application  in 
cases  where  the  danger  which  led  to  the  sacrifice 
was  brought  about  by  the  fault  of  the  person 
claiming  contribution,  and,  if  the  right  of  contri- 
bution was  thus  excluded,  it  could  not  be  said 
that  the  fact  that  the  ship  could  make  no  claim 
for  contribution  was  the  consequence  of  the 
captain  following  the  instimctions  of  the  char- 
terers and  signing  the  bills  of  lading,  and  the 
case  would  not  fall  within  the  scope  of  the  con- 
tract of  indemnity.  In  such  circumstances,  in  the 
absence  of  some  special  contract,  the  right  to 
contribution  would  never  arise,  and  it  would  not 
be  true  to  say  that  the  exclusion  of  the  right  to 
contribution  was  duo  to  anything  but  the  negli- 
gence of  the  shipowners'  servants.  But  it  is  said 
that,  if  the  bill  of  lading  had  been  in  a  different 
form  from  that  in  which  it  in  fact  was,  and  had  con- 
tained, as  undoubtedly  is  very  usual,  an  exception 
of  negligence  of  the  master  and  crew,  the  right  to 
contribution  would  have  arisen.  The  Carron  Park 
(63  L.  T.  Rep.  356;  6  Asp.  Mar.  Law  Cas.  543.; 
15  P.  Div.  203)  is  relied  on  as  an  authority  that 
such  an  exception  in  the  contract  of  carriage 
would  have  this  effect,  and  seems  so  to  decide. 
Lord  Hannen,  speaking  of  such  an  exception  in  a 
contract  of  camc^e,  in  that  case  a  chari)er.party, 
says :  **  Here  it  appears  to  me  that  the  relation 
of  the  goods  owner  to  the  shipowner  has  been 
altered  bv  the  contract"  [constituted  by  the 
exception}  "that  the  shipowner  shall  not  be 
responsible  for  the  negligence  of  his  servants." 
Lord  Hannen  held  on  this  ground  that  the  ship- 
owner was  entitled  to  recover  general  average 
contribution,  although  the  peril  was  caused  by 
the  negligence  of  the  ship*8  officers.  This  con- 
clusion of  Lord  Hannen  was  based  upon  a  passage 
in  the  judgment  of  Lord  Watson,  in  Strang, 
Steel,  and  Co,  v.  Scott  and  Co,  (ubi  sup,),  in  which 
he  said :  "  The  fault  of  the  master  being  matter 
of  admission,  it  seems  clear  upon  authority  that 
no  contribution  can  be  recovered  by  the  owners 
of  the  ship  unless  the  conditions  ordinarily 
existing  between  parties  standing  in  that  relation 
had  be^  varied  by  special  contract  between  them 
and  their  skippers.  I  do  not  think  that  the 
judgment  of  Lord  Watson  justifies  the  decision 
in  The  Carron  Park  {ubi  sup.),  and  .the  decision 
in  The  Carron  Park  does  not  bind  this  court, 
and  it  is  our  dut^  to  consider  whether  that 
decision  was  right  in  principle.  I  think  it  was 
not.  I  think  that  the  exceptions  in  the  contract 
of  carnage  had  nothing  to  do  with  the  liability  of 
the  ^powner,  under  the  law  of  general  average 
contribution.  The  liability  to  contrioute  in  no  sense 
results  from  the  contract  of  carriage,  but  exists 
whoUj  independently  of  the  contract  of  carriage. 


by  virtue  of  the  equitable  doctrine  of  the  Bhodian 
law  which,  as    part  of  the  law  maritime,  has 
been  incorporated  in  the  municipal  law  of  Eng- 
land.     Lush,  L.J.,  in    Schmidt  v.  Royal  Mail 
Steamship  Company  (45  L.  J.  ^4^,  Q.  B.),  says : 
*•  The  office  of  the  bill  of  lading  is  to  provide  for 
the  rights  and  liabilities  of  the  parties  in  reference 
to  the  contract  to  carry,  and  is  not  concerned 
with  liabilities  to  contribution  in  general  average." 
This  dictum  of  Lush,  L.J.  is  affirmed  emphatically 
by  all  the  Lords  Justices  in  Burton  v.  English  (49 
L.  T.  Rep.  768 ;  5  Asp.  Mar.  Law  Cas.  187 ;  12  Q.  B. 
Div.  218).    It  has  been  argued  that  there  is  no 
duty  on  the  shipowner  except  that  contained  in  the 
contract  of  carriage,  in  cases  in  which  there  is  a 
contract  of  carriage,  and  it  is  said  that  this  con- 
tract  of  carnage  excludes  the  common  law  liability 
of  carriers,  excepting  so  far  as  it  is  expressly  or 
impliedly  incorporated  in  the  contract  oi  carriage. 
I  agree,  so  far  as  regards  the  obligation  to  carry 
and  deliver,  the  contract  of  carriage  is  exhaustive, 
and  that  the  exception   applies  to  every  duty 
under  that  contract.    But  tae  rule  of  the  Rhodian 
law,  excluding  the  person  through  whose  fault 
the  peril  arose  from  benefits  of  general  average 
contribution,  is   based  upon   an  obligation  out- 
side the  contract  of  carriage.    It  is  based  upon 
that  duty  —  which  arises  whenever  one  person 
is  by  circumstances  placed  in  such  a  position 
witb  regard  to  another  that  everyone  of  ordinary 
sense,   who    did    think,    would  at   once   recog- 
nise that,  if  he  did  not  use  ordinary  care  and 
skill  in  his  own  conduct  with  regard  to  those 
circumstances,  he  would  cause  danger  of  injury 
to  the  person  or  property  of  the  others — to  use 
ordinary  care  and  skill  to  avoid  such   danger : 
{Heaven  v.  Pender,  49  L.  T.  Rep.  357 ;  11  Q.  B. 
Div.  503).    The  charter-party  leaves  the  ship  in 
the  possession  of  the  shipowner,  and  its  naviga- 
tion in  his  control.    This  entails  on  the  shipowner 
a  duty  to  take  due  care  in  the  navigation  of  his 
ship,  because  otherwise  danger  will  arise  for  the 
person  and  property  of  others,  both  the  persons 
and  property  on  board  his  own  ship  and  the  ship 
he    may    meet  and   the   persons  and    property 
thereiu,  and,  if  he  fails  in  the  observance  oi  thiti 
duty  and  peril  is  thereby  caused  to  the  person  or 
goods  on  board  his  own  ship,  he  id,  in  my  judg- 
ment, at  fault  in  such  sense  as  to  exclude  him 
from  the  benefits  of  the   maritime  law  of  con- 
tribution.   He  has  failed  in  his  duty  to  his  co- 
adventurers.     He    cannot     claim    contribution, 
because  peril  has  been  caused  by  his  fault ;  and 
the  fact  remains  that  it  was  caused  by  his  fault, 
notwithstanding  the  fact  that  it  may  be  a  term 
of    the    charter-party  that   the    charterer    shall 
relieve  him  from  responsibility,  so  far  as  relates 
to  the  contract   of   carriage,  for   that  fault  of 
which  he  has  been  gr^ilty.    In  my  judgment,  the 
only  way  in  which  a  shipowner  can  be  placed  in  a 
position  to  recover  general  average  contribution, 
in  a  case  where  the  peril  has  arisen  from  the 
negligence  of  the  master  or  crew,  is  a  case  where 
the  master  and  crew  have  ceased,  by  the  terms  of 
the  charter-party  or  otherwise,  to  be  the  servantd 
or  agents  of  the  shipowner.    In  my  opinion,  the 
exception  in  the  charter-party  has  not  this  effect, 
and  a  similar  exception  in  the  bill  of  lading  would 
not  have  had  that  effect.    The  exception  in  the 
bill  of  lading  reHeves  the  shipowner  from  all 
breaches  of    the  contract  of   carriage   brought 
about  by  the  negligence  of  the  master  or  crew. 
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but  it  does  not  relieye  the  shipowner  from  those 
legal  duties  which  are  by  law  oast  upon  him  bj 
reason  of  the  fact  that  the  ship  is  in  the  possession 
of  his  servants  and  navigated  bj  him.  If  the 
peril  is  caused  bj  the  negH^nce  of  his  servants 
in  navigating  the  ship,  he  is  a  person  at  fault, 
within  tne  meaning  of  the  law  of  general  average 
contribution,  and,  so  long  as  the  ship  is  navigated 
by  his  servants,  the  shipowner  can  no  more  get 
rid  of  responsibility  for  nis  legal  duty  by  a  con- 
tract which  he  makes  with  a  tmrd  person  than  a 
man  can  get  rid  of  a  statutory,  or  any  other 
positive,  duty  arising  from  his  position  by  any 
contract  which  he  makes  with  any  person  upon 
whom  the  duty  is  not  by  law  cast.  I  think 
The  Carron  Park  {uhi  «up.)  was  wrong]^  decided. 
I  think,  therefore,  that  the  plaintiffs  cannot 
recover,  and  that  the  judgment  of  Mathew,  J. 
ought  to  be  reversed. 

The  case  of  Johnson  v.  Chapman  (19  C.  B. 
N.  S  563)  only  comes  to  this.  It  was  sought 
to  say  that  deck  cargo  could  not  have  the  benefit 
of  general  average  contribution.  Willes,  J.  said 
there  was  no  law  making  it  unlawful  td  carry 
deck  cargo,  but  that  it  was  suggested  there 
was  a  custom  affecting  the  voyage,  and  that 
it  was  not  necessary  to  consider  this,  as  by  the 
contract  between  the  parties  there  was  to  be  a 
deck  cargo.  It  was  not  suggested  that  the  carry- 
ing of  the  cargo  made  the  ship  unseaworthy,  and 
Willes,  J.,  under  these  circumstances,  said  that 
when  you  have  established  that  it  is  a  deck  cargo 
lawfully  there  by  the  contract  of  the  parties,  it 
becomes  subject  to  the  rule  of  general  average : 
(see  p.  583).  The  case  in  no  sense  decides  that 
the  ooligation  of  the  co-adventurers  on  a  voyage 
towards  their  fellows  to  take  care  not  to  bring 
them  or  their  propertv  into  danger  is  the  creature 
of  contract,  or  that  by  contract  between  two  of 
the  co-adventurers  the  law  of  general  average 
contribution  can  be  so  modified  that  it  shall 
operate  in  favour  of  the  guiltv.  Two  adventurers 
may  agree  that  they  wiU  mase  no  claim  on  one 
another  for  general  average  contribution,  and 
thus  as  between  themselves  exclude  the  Bhodian 
laws ;  or  two  may  agree  that,  as  between  them, 
there  shall  be  general  average  contribution  not- 
withstanding *  the  fact  that  the  claimant  by  his 
negligence  brought  about  the  peril  necessitating 
the  sacrifice  or  general  average  act,  but  in  such 
a  case  the  right  to  contribution  would  in  no  sense 
depend  on  the  law  maritime  incorporated  in  the 
municipal  law  of  England,  but  will  be  entirely  the 
creature  and  result  of  contract.  In  my  judgment, 
the  law  of  general  average  contribution  cannot 
be  applied  in  favour  of  a  claimant  through 
whose  fault,  whether  personal  or  by  his  agents, 
the  maritime  peril  was  in  fact  brought  about. 
Moreover,  even  if  by  special  contract  the  right  of 
contribution  can  be  enforced  against  a  party  to  the 
contract  by  the  other  party  even  though  his  fault, 
or  negligence,  or  his  omission,  or  his  act  of  com. 
mission  has  brought  about  the  peril,  I  do  not 
think  that  such  a  special  contract  is  to  be  found 
in  the  exception  to  the  charter-party,  or  would 
arise  from  the  introduction  of  such  an  exception 
into  the  bill  of  lading.  What  is  the  business 
meaning  of  the  mutual  exception  in  the  charter- 
party  (for  the  exception  here  is  mutual)  of  the 
ne^hgence  of  the  master  and  crew  P  It  means  that 
shipowner  and  charterer  must  each  insure  their 
own  interest  against  losses  arising  from  the  voyage 


from  negligenoe  of  the  master  and  crew.  The 
exception  does  not  mean  that  the  one  is  to  have  a 
claim  against  the  other,  but  merely  that  each,  in 
respect  of  mattero  falling  within  the  exception,  is 
to  be  relieved  from  the  liability  which  otherwise 
would  fall  upon  him.  That  is,  in  the  case  of  a 
charter-party,  the  liability  from  the  letting  or 
hiring  oi  the  use  of  the  smp,  or,  in  the  case  of  a 
bill  of  lading,  the  liability  of  the  carrier  of  goods 
by  sea  and  of  the  consignor  of  such  goods,  but  I 
cannot  see  how  the  exception  from  these  liabilities 
can  give  the  party  excepted  a  claim  which  he 
would  not  otherwise  have  had,  or  render  the  party 
who  had  the  benefit  of  the  exception  liable  to  a 
claim  for  which,  but  for  the  exception,  he  would 
not  have  been  liable  I  do  not  think  that  the 
exception  makes  the  charterera  or  cargo  owners 
liable  to  the  shipownera  for  contribution  in  respect 
of  a  sacrifice  made  to  avert  a  danjger  brought 
about  by  their  own  negligence.  The  rautaal 
exception,  if  it  applied  at  sul  to  general  average 
contribution,  would  rather  have  the  contrary 
effect. 

BoMEB,  L.J. — I  have  come  to  the  conclusion 
that  this  appeal  should  be  dismissed.  I  can  state 
my  reasons  briefly.  On  this  charter-party,  as 
between  the  shipowners  and  the  charterers,  I 
think  that,  for  sdl  purposes  connected  with  the 
management  of  the  ship  during  the  existence  of 
the  charter,  the  negligence  of  the  master  and  the 
crew  was  not  to  be  treated  as  attributable  solely 
to  the  shipownera.  Between  shipowners  and  char- 
terera such  negligence  was  to  be  '*  mutually 
excepted,"  so  that  both  parties  could  be  regarded 
as  equally  blameless  in  respect  of  it.  Let  me, 
then,  firat  consider  how  the  case  would  have  stood 
between  the  parties  to  the  charter-party  if  all  the 
goods  on  board  the  vessel  during  a  voyage  had 
been  the  property  of  the  charterera,  and  t£en  by 
the  master's  negligence  a  condition  arose  neces- 
sitating a  sacrifice  at  the  expense  of  the  ship- 
owners for  the  common  good,  so  that  prima  faeU 
a  claim  for  general  average  contribution  against 
the  ownera  of  the  cargo  had  arisen.  In  my 
opinion,  there  would  have  been  no  answer  to  the 
claim.  The  charterera  could  not  have  brought 
themselves  within  the  exception  to  general  average 
claims  which  is  so  well  known  and  was  discussed 
oy  Lord  Watson  in  the  case  cited  in  the  judg- 
ments already  delivered — Strang,  Steel,  and  Co. 
V.  Scott  and  Co.  ( vhi  at^.).  For  the  charterers 
could  not  have  said  as  against  the  shipowners 
that  the  negligence  of  the  master  was  to  he 
attributed  to  the  shipownera  so  as  to  place  the 
latter  in  the  position  of  persons  who  had 
brought  about  the  peril  necessitating  the 
common  sacrifice  by  their  own  wrong.  There 
would  have  been  no  ground  for  treating  the 
shipownera  and  the  charterera  as  standing 
on  a  different  footing  at  the  moment  when 
the  common  sacrifice  became  necessary.  As 
between  themselves  they  stood  at  that  moment 
on  a  footing  of  equality.  Neither  the  goods  as 
against  the  ship,  nor  the  ship  as  against  the  goods, 
had  any  claim  by  reason  of  any  peril  arising,  or 
loss  which  might  have  resulted,  from  the  master's 
negligence.  And  the  position  of  equality  is  the 
very  essence  of  the  right  to  contribution.  It 
would,  in  my  opinion,  t)e  matter  for  regret  if 
the  opposite  view  were  upheld,  for  the  reenlt 
would  be  that  though,  if  loss  ensued  to  tiie  goods 
by  the  peril,  the  shipownera  could  not  be  made 
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responsible  for  tbat  loss,  yet  if  to  aroid  the  peril 
a  sacrifice  is  made  at  the  expense  of  the  ship  uiere 
would  be  no  right  of  contribution.  These  being, 
in  my  opinion,  the  relatiye  rights  of  the  ship- 
owners and  charterers  in  a  case  where  the  goods 
are  the  property  of  the  latter,  I  will  now  consider 
how  matters  stand  in  a  case  where  the  charterers 
ship  some  third  person's  goods  and  not  their  own. 
Kow,  in  respect  of  these  goods,  it  appears  to  me 
that  under  this  charter-party  the  charterers,  as 
between  themselves  and  tne  shipowers,  were 
bound,  if  they  wished  to  avoid  any  liability 
towards  the  shipowners,  to  ship  the  goods 
on  the  same  terms  as  tiieir  own  goods — ^that 
is  to  say,  on  the  terms  of  the  charter-party. 
But  the  charterers  might  by  the  bills  of  lading, 
as  between  themselves  and  the  third  person, 
have  shipped  the  goods  on  terms  different  from 
those  of  the  charter-party.  In  that  case,  if  any 
loss  arose  to  the  shipowners  in  consequence 
of  the  contents  of  the  oills  of  lading,  then  by 
the  terms  of  the  charter-party  such  loss  would 
fall  on  the  charterers.  Now,  considering  the  special 
circumstances  of  this  case,  it  appears  that  the 
charterers  did  ship  the  Gk>vei:nment  goods  on  terms 
which  (as  shown  by  the  bills  of  ladms)  materially 
differed  from  the  terms  of  the  charter-party, 
inasmuch  as  those  bills  of  lading  left  the  ship- 
owners responsible  for  the  negligence  of  the 
master,  officers,  and  crew  of  the  ship.  The  con- 
sequence has  been  that  the  shipowners  have  lost 
the  right  of  contribution  for  eeneral  average 
which,  in  my  opinion,  they  womd  have  had  as 
against  the  Government's  goods  if  the  latter  had 
been  shipped  on  the  terms  of  the  charter-party. 
That  loss  has,  it  appears  to  me,  flowed  directly 
from  the  bills  of  lading  having  been  signed  by 
tiie  master  by  the  directions  of  the  charterers  in  a 
form  which,  as  between  the  charterers  and  ship- 
owners, should  not  have  been  adopted.  That 
being  so,  I  think  t^e  loss  is  a  consequence  of  the 
siniing  of  the  bills  of  lading  within  the  meaning 
oi^  the  charter-party,  and  is  accordingly  recover- 
able by  the  shipowners  from  the  chaiterers.  On 
these  g^unds  I  think  the  appeal  fails. 

Appeal  dwmUsed. 

Solicitors  for  the  appellants,  Parker,  Garrett, 
and  Holman. 

Solicitors  for  the  respondents,  ThovMM  Cooper 
and  Co, 


Monday,  July  23, 1900. 
(Before  Smith  and  Williams,  L. JJ.) 

BUCENALL  BbOTHEBS  V.  TATBM  AND  Go.  (a) 
APPEAL  FBOM  THB  QUBEN'S  BBNCU  DIVISION. 

Charter-party — Option  of  charterere  to  cancel  on 
non-arrival  of  vessel  hy  fixed  date — Impoaeibility 
of  arrival — Befueal  to  proceed— Injunction. 

By  a  charter-narty  the  ehipowner  agreed  that  his 
vessel  shoula  proceed  to  a  named  port  and  there 
load  a  cargo  for  the  charterer,  and  it  was  prO' 
vided  that,  ij  the  vessel  should  not  he  at  that 
port  ready  to  load  by  a  specified  date,  the 
charterer  should  he  at  liherty  to  cancel  the 
charter-party. 

The  vessel  was  then  at  another  port  wnloadina,  and 
was  delayed  in  doing  so  for  so  long  that  it 
became  impossible  for  her  to  arrive  at  the  agreed 

<•>  Beportod  by  J.  H.  Williams,  Esq.,  Btfrister-at-Lftw. 


port  by  the  specified  date.  The  charterer  refused 
to  extend  the  time  for  cancellation,  or  to  promise 
to  load  the  vessel  if  she  proceeded  to  the  agreed 
port,  and  said  that  if  he  did  load,  the  rate  of 
freight  must  be  reduced,  and  he  insisted  on  the 
vessel  proceeding  to  the  agreed  port.  The  ship- 
owner  thereupon  refused  to  send  his  vessel  there. 

Held,  that  an  injunction  ov^ht  not  to  he  granted 
to  restrain  the  shipowner  from  using  the  vessel 
for  awy  purposes  otker  than  those  of  the  charter- 
party. 

De  Mattes  v.  Gibson  (28  L.  J.  165,  498,  Ch.)  and 
Sevin  v.  Deslandes  (30  L.  J.  457,  Ch.)  dis- 
tinguished. 

This  was  an  appeal  by  the  plaintiffs  from  an 
order  of  Darlings;,  J.  at  chambers,  dissolving  an 
interim  injunction,  which  had  been  mmted  upon 
an  ex  parte  application,  by  Bucknill,  J. 

The  action  was  brought  by  the  charterers  of  a 
vessel  against  the  shipowners  to  obtain  a  declara- 
tion that  the  charterers  were  entitled  to  require 
that  vessel  to  proceed  to  Bussorah,  and  an  injunc- 
tion restraining  the  shipowners  from  using  the 
vessel  for  any  other  purposes  than  the  purposes 
of  the  charter-party. 

The  charter-party  was  made  on  the  8th  May 
1900,  and  it  was  thereby  agreed  that  the  vessel 
should  proceed  to  Bussorah  and  there  load  a 
a  cargo  for  the  charterers,  and  it  was  farther 
provided  that  the  charterers  should  be  at  liberty 
to  cancel  the  charter-party  if  the  vessel  was  not 
ready  to  load  at  Bussorah  by  the  18th  June 

Tne  vessel  was  at  Delagoa  Bay  with  a  cargo, 
and  there  was  so  much  d^y  in  unloading  that 
carffo  that  it  became  impossible  for  her  to  proceed 
and  arrive  at  Bussorah  by  the  18th  June. 

The  shipowners  thereupon  asked  the  charterers 
to  extend  the  time  for  the  exercise  of  their  option 
to  cancel  the  charter-party  for  a  sufficient  time  to 
enable  the  vessel  to  get  to  Bussorah  by  the 
altered  date. 

The  charterers  refused  to  extend  the  time,  and 
refused  to  say  whether  they  would  or  would  not 
load  the  vessel  when  she  I'eached  Bussorah,  and 
they  said  that  if  they  did  load  the  vessel  at 
Bussorah  they  would  only  do  so  at  a  lower  rate 
of  freight  thaji  that  fixed  by  the  charter-partv. 

The  shipowners  thereupon  refused  to  send  the 
vessel  to  Bussorah  at  all,  and  the  charterers  com- 
menced this  action.  . 

Upon  an  ex  parte  application  by  the  plaintms, 
BucKuill,  J.  at  chambers  granted  an  injunction 
restraining  the  defendants  until  the  trial  of  the 
action  from  using  the  vessel  for  purposes  other 
than  those  of  the  charter-party. 

Upon  the  application  of  the  defendants  this 
interim  injunction  was  subsequently  dissolved  by 
Darling,  J.  at  chambers. 

The  plaintiffs  appealed. 

Joseph  Walton,  Q.O.  and  Bateson  for  the  appel- 
lants.— Under  a  charter-party  like  this  the  char- 
terers have  a  right  to  demand  that  the  vessel 
shall  proceed  to  the  place  agreed,  aithouffh  it 
may  be  impossible  for  the  vessel  to  get  there 
before  the  time  at  which  the  charterers  will  have 
an  option  to  cancel  the  charter-party.  There  is 
an  absolute  obli^tion  on  the  defendants  to  send 
their  vessel  to  bussorah,  which  is  in  no  way 
affected  by  the  option  of  the  charterers  to  cancel : 

Bhvbrick  v.  Balmond,  8  Burr.  1687. 
In  that  case  it  was  expressly  so  decided,  and  the 
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obligation  in  tlie  present  case  is  precisely  the 
same  as  in  that  case.  Those  being  the  rights  and 
obligations  of  the  charterers  and  the  shipowners, 
the  charterers  are  entitled  to  an  injunction  to 
restrain  the  shipowners  from  using  their  vessel 
for  any  other  purpose  than  that  of  performing 
their  obligation  under  this  charter-party : 

De  Maitoa  v.  Gibson,  28  L.  J.  165,  498,  Ch. ; 
Sevin  v.  Dealandes,  30  L.  J.  457,  Ch. 

Those  cases  show  that  the  charterer  is  entitled  to 
an  injunction  unless  he  has  done  something 
which  disentitles  him  to  the  assistance  of  a  court 
of  equity.  Here  the  plaintiffs  have  only  insisted 
upon  theii'  strict  rights  under  the  charter-party  ; 
and  that  is  not  such  unreasonable  conduct  on 
their  part  as  to  take  away  their  right  to  an  injunc- 
tion— that  is,  as  to  cause  the  court  to  refuse  to 
enforce  their  rights  by  injunction.  Nothing 
beyond  insisting  upon  their  strict  rights  has  been 
done  by  the  charterers,  and  that  is  no  ground  for 
refusing  them  an  injunction.  The  peculiarity  of 
the  rights  of  the  charterers,  arising  from  the  can- 
cellation clause,  makes  it  extremely  difficult  to 
estimate  damages  in  this  case,  and  that  is  an 
additional  ground  for  granting  an  injunction. 

Eufu8  Isaacs,  Q.C.  and  J.  E,  Banhes  for  the 
respondents. — The  judge  at  chambers  was  quite 
right  in  holding  that  this  was  not  a  case  in 
which  an  injunction  ought  to  be  granted.  In 
such  a  case  as  this  the  charterers  are  pro^rly 
left  to  their  remedy  in  damages.  There  is  no 
authority  for  the  granting  of  an  injunction 
to  restrain  the  use  of  a  vessel  for  purposes 
other  than  those  of  a  particular  charter-party, 
unless  the  charterers  intend  to  load  the  vessel 
when  she  has  proceeded  to  the  agreed  port.  Here 
the  charterers  have  refused  to  say  wnether  they 
will  load  the  vessel  or  not  if  she  proceeds  to  the 
agreed  port,  and  the  court  will  not  under  those 
circumstances  grant  an  injunction  which  will 
have  the  effect  of  compelling  the  vessel  to  go  to 
the  agreed  port,  where  tne  charterers  may  decline 
to  use  her  at  all.  This  is  not  a  bond  fide  applica- 
tion for  an  injunction  in  order  that  the  charterers 
may  secure  the  use  of  the  vessel  which  they  have 
selected,  but  an  injunction  is  asked  for  in  order 
to  extort  a  reduced  rate  of  freight. 

Joseph  Walton,  Q.C.  replied. 

Smith,  L.J. — This  is  an  appeal  from  an  order 
of  Darling,  J.  at  chambers,  dissolving  an  interim 
injunction  obtained  by  the  plaintiffs.  Upon  the 
facts  of  the  case  I  have  come  to  the  conclusion 
that  the  order  of  Darling,  J.  was  right.  The 
charter-party  between  the  plaintiffs  and  the  defen- 
dants was  made  on  the  7th  May,  and  the  vessel 
was  then  at  Delagoa  Ba^.  The  vessel  was  to  pro- 
ceed to  Bussorah,  and  it  was  provided  that  the 
chajrterers  should  be  at  liberty  to  cancel  the 
charter-party  if  the  vessel  was  not  there  by  the 
18tb  June.  The  vessel  was  detained  at  Delagoa 
Bay  unloading  cargo  until  it  was  impos- 
sible for  her  to  get  to  Bussorah  by  the 
18th  June.  This  is  not  a  case  in  which  the 
vessel  is  going  upon  another  voyage  under 
another  charter-party;  it  was  simply  impossible 
for  her  to  get  to  Bussorah  by  the  time  stated. 
I  agree  that  the  shipowners  were  bound  to  send 
the  vessel  to  Bussorah,  and  that,  if  they  do  not 
send  her  there,  they  must  pay  damans.  It  may 
perhaps  be  difficult  to  assess  the  damages,  but 
they   can    be  assessed.     Naturally,   under  the 


ciroumsteknces,  the  shipowners  asked  the  char- 
terers for  an  extension  of  the  time  for  cancella- 
tion of  the  charter,  as  it  was  impossible  for  them 
to  perform  their  agreement  to  have  the  vessel  at 
Bussorah  by  the  18th  June.  The  charterers 
refused,  and  declined  to  say  whether  they  would 
or  would  not  load  the  vessel  when  she  got  to 
Bussorah,  but  said  that,  if  they  did  so,  the  ship- 
owners would  have  to  accept  a  reduced  rate  of 
freight.  It  seems  to  me  to  be  most  unreasonable 
for  the  charterers,  under  those  circuinstanoes,  to 
come  to  the  court  and  ask  for  an  injunction,  as 
of  right,  to  prevent  the  shipowners  from  sending 
their  vessel  upon  any  voyage  except  a  voyage  to 
Bussorah  under  this  chsurter-party.  I  think, 
therefore,  that  Darling,  J.  was  quite  right  in  not 
letting  the  charterers  have  an  interim  injunction. 
The  matter  of  an  injunction  of  this  kind  was 
thoroughly  thrashed  out  in  the  cases  of  De  Maitos 
V.  Gibson  (28  L.  J.  165,  498,  Ch.)  and  Sevin  v. 
Deslandes  (30  L.  J.  457,  Ch ),  and  I  agree  that, 
where  there  is  a  legal  right,  ordinarily  the  person 
having  that  ri^ht  can  come  to  a  court  of  equitj 
and  obtain  an  injunction.  That  rule  is,  however, 
subject  to  this  qualification,  that  the  plaintiff 
must  not  have  done  anything  which  may  disentitle 
him  to  come  to  a  court  of  e<]^uity  to  ask  for  an 
injunction.  In  this  case  I  think  that  the  plain- 
tiffs have  so  acted  as  to  disentitle  them  to  an 
injunction.  This  appeal  thereforo  fails,  and  must 
be  dismissed. 

Williams,  L.J. — I  a^ree.  The  charterers  come 
here  and  pretend  that  they  want  the  assistance  of 
the  court  to  compel  the  defendants  to  send  tWr 
vessel  to  Bussorah.  They  really  come  in  a  cynical 
frame  of  mind,  and  say  that  they  wish  to  screw  a 
reduction  of  the  rate  of  freight  out  of  the  ship- 
owners. They  are  not  content  with  the  ordinary 
claim  for  damages,  though  sufficient  to  satisfy 
any  loss  which  they  may  sustain.  They  say  that 
they  want  something  more,  and  they  ask  for  the 
assistance  of  the  equitable  jurisdiction  of  the 
court  to  get  that  something  more.  I  think  that 
they  cannot  have  the  assistance  of  the  court  in 
such  a  transaction.  I  agree,  therefore,  that  ihe 
appeal  must  be  diamissed.       ^^^^  dismisted. 

Solicitors  :  for  the  appellants,  Inee,  CoU,  and 
Ince ;  for  the  respondents,  BiddeU  and  Co. 


July  10  and  Aug,  2, 1900. 

(Before  Smith,  Williams,  and  Bomeb,  LJJ.) 

Lylb  Shipping  Company  t?.  Cabdifp 
Corporation,  (a) 

APPBAL  from  THB  QUEEN 'S  BENCH  DIVISION. 

Charter-party  —  Demurrage  —  Discharge  **vnih 
all  despatch  as  customary " — Discharge  into 
railway  wagons — Delay  owing  to  difficulty  of 
procu/ring  wagons — Obligation  of  charterers. 

By  a  charter-party  it  was  agreed  that  the  vessel 
should  be  discharged  "with  aU  de^f>atch  as 
eustom^xry."  The  rule  or  custom  at  the  port  of 
discharge  was  that  cargo  should  be  delivered  into 
railway  wagons  and  in  no  other  way. 

The  chaHerers  made  the  vsu^d  arrangements  wOh 
a  railway  company  for  the  supply  of  wagons  to 
receive  the  cargo  at  the  ship^s  side.     Owing  to 


(o)  Reported  by  J.  H.  Willuics,  Eiq.,  Barritter^tJAw. 
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gre^U  pre$$wre  of  vforh  ai  the  port  when  the  vessel 
arrioed  there  woe  great  dimcuUy  in  procuring 
9ufieient  wctgone,  and  the  discharge  of  the  cargo 
Vfos  thereby  delayed  for  many  days.  The  char- 
terers foere  not  guiUy  of  amf  negligence,  but  did 
their  best  to  procure  sufficient  wagons,  and  used 
the  wagons  wUh  proper  despatch  when  they  had 
obtained  them. 
Held  (affirming  the  judgment  of  Bigham,  /.),  that 
the  Migatum  of  the  charterers  was  to  use  aU 
reasonable  diligence  under  the  existing  circum' 
stances  in  procuring  the  discharge  of  the  cargo 
within  a  reasonable  time,  and  thai  they  had 
fulfUled  that  obligation  and  were  not  liable  for 
the  delay. 

This  was  an  appeal  by  the  plaintiffs  from  the 
jadjgpnent  of  Bigham,  J.  at  the  trial  of  the 
action,  as  a  oommeroial  cause,  without  a  jury. 

The  plaintiffs  were  the  owners  of  the  yeesel  Cape 
Wrath,  and  they  broneht  this  action  to  recover 
from  the  defendants  demnrrage,  or  damages  for 
detention  of  the  ship  at  Cardiff,  the  port  of 
discharge. 

The  defendants  were  the  indorsees  of  a  bill  of 
lading  for  a  cargo  of  Jarrah  wood.  The  bill  of 
lading  incorporated  the  terms  and  conditions  of  a 
charter-party,  which  provided  that  the  vessel  was 
to  be  discharged  "with  all  despatch  as  cos- 
tomary. 

The  vessel  with  her  cargo  of  Jarrah  wood 
arrived  at  Cardiff  and  was  bei^hed  on  the  2nd  Oct., 
and  the  discharge  began  on  the  following  day. 

The  discharge  occupied  forty-five  worlnng  days. 
The  plaintiffs  alleged  that  the  discharge  ought  to 
have  been  completed  within  twenty-three  days, 
and  claimed  damages  for  the  detention  at  the  rate 
of  24L  a  day. 

The  nsoal  mode  of  discharging  at  the  docks  at 
Cardiff  was  into  railway  wagons,  and  cargo  could 
not  be  discharged  apon  the  quay. 

The  defendants  nad,  in  accordance  with  the 
usual  practice,  made  arrangements  with  a  railway 
company  for  a  suppl]^  of  wagons  to  take  the 
cargo  from  the  ship  s  side. 

Tnere  was  at  that  time  a  great  pressure  of 
work  at  Cardiff,  and  in  consequence  tiiere  was 
much  difficulty  in  procuring  railway  wagons. 

The  delay  m  the  dischtu^  of  the  cargo  was 
owin^  to  the  insufficiency  ox  railway  wagons  at 
the  time,  and  was  not  due  to  any  fault  or  delay 
of  the  deifendants  themselves. 

The  learned  judge  at  the  trial  found  that  the 
defendants  had  done  their  best  to  procure  railway 
wagons,  and  had  used  them  with  proper  despatch 
when  they  had  obtained  them. 

The  action  was  tried  before  Kgham,  J.,  without 
a  juiy,  as  a  oommeroial  cause. 

Joseph  Walton,  Q.C.  and  D.  0.  Leek  for  the 
plaintiffs. 

Bufus  Isaacs,  Q.CI.  and  BaQhacKe  for  the  defen- 
dants. 

Dee,  5,  1899.— Bioham,  J.— This  action  is 
brought  by  the  shipowners,  the  owners  of  the 
Cane  Wrath,  agunst  the  defendants,  who  are  the 
inaorsees  of  a  Dili  of  lading  for  the  cargo  of  the 
ship,  in  which  bill  of  lading  are  incorporated  the 
terais  of  the  charter-party,  so  that  the  defendants 
are  liable  to  the  plaintiffs  for  the  performance  of 
the  conditions  ox  the  oharter-parfy.  The  lustion 
is  brought  to  recover  demurrage  at  the  pprt  of 
discharge,  or  damage  for  detection  (it  does  not 
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matter  which),  and  the  terms  of  the  charter-party 
are  that  the  cargo  is  "  to  be  discharged  with  all 
despatch  as  customary."  That  is  all  toat  need  be 
said  about  the  contract.  The  defendants  are 
charged  with  a  breach  of  the  contract,  by  which 
they  are  bound  to  discharge  the  vessel  *'  with  all 
despatch  as  customary."  Now  the  facts  of  the 
case  were  these :  The  ship  was  loaded  at  Free- 
mantle  with  a  cargo  of  Jarrah  wood.  There  was 
considerable  delay  at  Freemantle,  and  a  large 
claim  arose  at  that  port  for  demurrage.  She 
arrived  on  the  2nd  Oct  at  Cardiff,  and  her  dis* 
charge  commenced  on  the  3rd.  The  discharge 
did  not  finish  until  the  23rd  Nov.,  and  it  occupied 
a  period  of  forty-five  working  da^.  It  is  alleged 
that  that  number  of  days  was  in  excess  of  the 
time  permitted  by  the  charter-party,  and  that  is 
the  question  in  the  case.  Was  it  P  Now,  I  am 
satisfied  that  the  defendants  were  not  personally 
guilty  of  any  neglect  at  all  in  taking  discharge  of 
the  cargo.  They  did  their  best  to  get  the  appli- 
ances which  were  available  at  the  port  at  the  time 
and  which  were  customarily  used  for  the  purpose 
of  discharging  vessels,  and,  having  done  tneir 
best  to  get  those  apoliaDces,  in  my  opinion  they 
made  the  best  possible  use  of  them,  and  therefore 
no  blame  of  any  kind  can,  in  my  opinion,  be 
imputed  to  them.  I  have  carefully  considered  the 
evidence,  and  particularly  the  letters  and  docu- 
ments which  DATe  been  read  to  me,  and  I  see 
plainly  that,  when  that  vessel  arrived,  there  was  a 

rEkt  stress  of  work  and  difficulties  that  had  to 
contended  with  in  tsking  discharge  of  this 
cargo,  which  was  no  doubt  of  an  exceptional 
character.  Bat  I  repeat  that,  in  my  opinion,  the 
defendants  did  their  best  to  deal  with  tliose 
difficulties,  and  took  delivery  of  this  cargo  as 
quickly  as  it  was  practicably  possible  for  them 
to  do.  It  is,  however,  said  by  tue  counsel  for  the 
plaintifb  that  the  ship  oould  have  been  dis- 
charged in  much  quicker  time — ^in  a  much  shorter 
time— if  the  defendants  had  furnished  the  vessel 
witii  a  larger  number  of  wagons,  and  that  the 
fact  tiiat  they  were  not  able  to  get  a  larger 
number  of  wagons  is  a  misfortune  of  which  the 
defendante  and  not  the  plaintiffs  must  bear  the 
brunt.  Now,  in  order  to  see  if  that  is  so,  it  is 
necessary  to  consider  the  meaning  of  the  contract, 
"to  be  discharged  witii  all  despatoh  as  custo- 
mary," and,  in  order  to  assist  me  to  ascertein 
what  those  very  few  English  words  mean,  a 
number  of  authorities  have  oeen  referred  to.  The 
first  in  order  of  date  is  Wright  v.  ^610  Zealand 
Shipping  Company  (40  L.  T.  Bep.  413;  4  Asp. 
Mar.  Law  Cas.  118;  4  Ex.  Div.  165).  in 
that  case  the  contract  in  the  charter-party 
was  simply  that  the  charterers  should  deliver 
into  lighters.  The  discharge  of  the  ship  was 
ddayed  by  reason  of  insufficiency  of  Ughtera,  and 
tlie  charterers,  in  the  action  against  them  for 
damages  for  that  delay  or  for  demurrage,  which- 
ever it  was,  alleged  that  they  had  done  their  best 
to  get  the  only  lighters  wmch  were  available  at 
the  port,  and,  if  they  had  not  succeeded  in 
getting  more  than  were  necessary  for  the  purpose 
or  than  were  sufficient  for  the  necessities  of  the 
case,  tiiey  were  not  to  be  blamed  for  it.  Now,  as 
I  understand  it,  the  decision  in  that  case  was 
this:  It  was  in  aooordance  with  the  ordinary 
common  law  rule  that,  if  a  man  will  underteke 
to  do  a  thing  in  a  particular  way,  he  must  do  it, 
I  or  answer  for  the  consequences.    That  seems  to 
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be  the  effect  of  that  case ;  bbt  when  the  case  is 
explained  in  later  decisions  it  seems  to  me  that 
the  real  effect  of  it  is  this,  that  all  that  the 
charterer  is  required  to  do  is  to  do  his  best,  and 
that  in  that  case  he  did  not  do  his  best,  and 
therefore  he  was  held  responsible.  I  sa^,  and 
I  repeat,  that  I  do  not  think  that  is  the 
meaning  of  the  judgment  of  the  learned  judges 
in  that  case.  Lord  Herschell,  in  the  case 
of  Hick  V.  Raymond  and  Beid  (68  L.  T.  Bep. 
175 ;  7  Asp.  Mar.  Law  Gas.  233 ;  (1893)  A.  0.  22), 
decided  in  the  House  of  Lords  in  1892,  in 
dealing  with  that  case,  says  this :  "  The  learned 
judge  who  tried  the  case,  in  summing  up,  told 
the  jury  that  they  were  to  take  into  con- 
sideration the  circumstance  that  the  port 
was  full  of  vessels;  but  he  did  not  directly  tell 
them  not  to  consider  the  deficiency  of  liehterd 
caused  by  the  large  number  of  ships,  so  lar  as 
that  state  of  things  had  been  produced  by  the 
defendants  themselves,  nor  did  he  tell  them  that 
the  defendants  were  bound  to  provide  the  means 
of  unloading  within  a  reasonable  time,  nor  that 
they  were  pound  to  allot  the  lighters  propor- 
tionately among  the  vessels,  or  to  use  the  lighters 
for  them  in  the  order  in  which  they  arrived.  The 
jury  found  in  favour  of  the  defendants,  and  the 
appeal  was  against  the  judgment  of  the  Queen's 
Bench  Division  making  absolute  a  rule  for  a  new 
trial,  it  will  thus  be  seen  that  the  circumstances 
which  prevented  the  vessel  from  being  discharged 
within  the  ordinary  time  were  not  beyond  the 
control  of  the  defendants.  It  was  not  shown  that 
they  could  not  by  reasonable  precautions  or  exer- 
tions have  procured  the  necessary  lighters  else 
where  or  earlier,  and  so  have  avoid^  the  delay 
which  took  place.  Under  these  circumstances,  I 
think  the  decision  was  perfectly  right  and  a  new 
trial  properly  granted."  I  do  not  think  the  judg- 
ment in  Wright  v.  New  Zealand  Shipping  Cam- 
pany  {ubi  sup.)  proceeded  upon  those  grounds  at 
all,  but  Lord  Herschell  evidently  thinks,  when  he 
is  delivering  the  judgment  in  Hick  v.  Raymond 
and  Reid  {ubi  sup.),  i£at  that  judgment  can  only 
be  justified  on  those  grounds.  His  view  of  the 
case,  in  my  opinion,  is  that  there  were  circum- 
stances to  show,  and  which  did  show,  that  the 
defendants  had  not  taken  proper  care  to  use 
them  in  a  business-like  way;  and  upon  these 
grounds  he  thinks  that  the  decision  of  the  Court 
of  Appeal  directing  a  new  trial  was  a  right 
decision.  Now,  the  next  case  in  order  of  date 
is  that  of  Postlethwaite  v.  Freeland  (42  L.  T. 
Rep.  845;  4  Asp.  Mar.  Law  Gas.  302;  5  App. 
Gas.  599).  Fosttethwaite  v.  Freeland  is  different 
in  this  sense,  that  the  wording  of  the  charter- 
party  introduces  the  expression  "*  as  customary." 
In  Postlethwaite  v.  Freeland  itself,  and  in  other 
cases,  judges  have  intimated  a  doubt  as  to  whether 
he  introduction  of  those  words  in  a  charter-party 
really  makes  any  difference.  For  my  part,  I  should 
have  thought  that  the  introduction  of  the  words 
did  make  a  difference,  and  did  make  all  the  differ- 
ence ;  but  I  cannot  help  seeing  that  Lord  Herschell 
and  many  other  judges  have  read  the  case  of 
Wrzght  v.  New  Zealand  Shipping  Company  {ubi 
sup.)  as  being  a  case  in  which  there  would  not 
have  been  any  difference  at  all  even  if  the  words 
**  as  customary  "  had  been  introduced — ^that  is  to 
say,  that  in  thcEe  charter-parties,  where  the  under- 
laKing  is  to  deliver  with  due  dispatch,  the  intro- 
duction of  the  words  "  as  customary  "  adds  nothing 


to,  or  takes  nothing  from,  the  obligation  of  the 
charterer.  I  confess,  for  my  own  PAit,  that  I 
think  the  introduction  of  those  words  is  of  im- 
portance. Now,  what  does  "as  customary" 
mean  P  I  think  it  means  that  attention  must  be 
given  to  the  rules  of  the  port  which  affect  the 
discharge  of  vessels — ^rules  which  affect  the  place 
where  i3ie  vessel  is  to  go,  and  rules  which  affect 
the  time  during  which  a  vessel  may  work.  I 
think  the  words,  moreover,  mean  that  the  practice 
as  to  the  kind  of  appliances  to  be  used  in  the  dis- 
charge must  be  taken  into  account ;  and  I  think, 
further,  that  the  words  mean  that  the  practice  as 
to  the  source  from  which  those  appliances  are  to 
be  obtained  must  be  taken  into  account.  Apply- 
ing those  considerations  to  this  particular  case, 
I  observe  that  the  rule  of  the  port  at  Gardiff  in 
this  particular  case  was  that  the  goods  should  be 
delivered  into  wagons,  and  in  no  other  way.  The 
practice  was  to  deliver  into  wagons,  and  the 
course  of  business  was  for  the  consignees  to  obtain 
those  wagons  from  specific  railway  companies. 
That  was,  I  find  in  this  case,  the  custom  of  ihe 
port.  So,  in  Postlethwaite  v.  Freeland  {ubi  sup.), 
the  custom  was  to  discharge  into  lighters — 
specific  lighters,  no  doubt— -belonging  to  ona 
company.  The  custom  was  for  tnose  lighters 
to  be  warped  across  the  bar  by  one  rope.  Those 
were  the  appliances,  and,  the  words  in  Postle- 
thwaite v.  Freeland  being  in  effect  the  same  as  the 
words  in  the  present  case,  the  House  of  Lords 
were  of  opinion  that  the  charterers  had  performed 
their  duty,  their  part  of  the  contract  under  the 
charter-party,  when  they  had  taken  diligent  and 
proper  steps  to  obtain  the  services  of  the  appliances 
which  were  customarily  used,  and  when,  having 
obtained  the  services  of  those  appliances,  they 
utilised  those  appliances  with  proper  and  business- 
like despatch.  I  confess,  for  my  own  part,  that  1 
can  see  no  difference  in  principle  between  Postle- 
thwaite V.  Freeland  and  this  case.  Now,  there  is 
also  a  Scotch  case,  which  was  decided,  I  think, 
before  the  case  of  Postlethwaite  v.  Freeland,  to 
which  my  attention  has  been  caUed.  I  mean  the 
case  of  WyUie  v.  Harrison  and  Co.  (13  Gourt 
Sess.  Gas.,  4th  series,  92),  which  was  decided 
in  1885.  I  will  first  say  a  word  or  two  about 
that  case«  because  it  appears  to  be  nearly 
on  all  fours  with  the  case  before  the  court 
at  present.  In  that  case  the  cargo,  which  I  think 
was  a  cargo  of  iron,  was  to  be  cQsoharged  as  fast 
as  the  steamer  could  deliver  after  being  berthed 
as  customary.  The  custom  of  the  port  there  was 
to  deliver  by  steam  cranes  into  wagons  brought 
alongside,  and  a  further  custom  was  that  no  pig- 
iron  should  be  put  upon  the  quay.  One  of  the 
railway  companies  fiuled  to  supply  sufficient 
trucks  or  wagons  and  thereby  delay  was  caused. 
It  was  held  by  the  court  that  for  such  delay  the 
charterers  were  not  liable,  and  I  will  read  one  or 
two  passages  in  the  judgment  to  show  the 
grounds  on  which  the  judgment  proceeded.  The 
Lord  Justice- Glerk  said,  at  the  beginning  of  his 
judgment:  "Under  it  (the  charter-party)  the 
car^o  was  to  be  delivered  as  customary — ^that  is, 
subject  to  the  custom  of  the  port.  Now,  from  the 
nature  of  the  cargo  and  the  plan  of  delivery;  the 
goods  could  not  be  delivered  except  into  trucks. 
Under  the  general  rules  regulating  maritime  car- 
riage the  charterar  is  responsible  for  the  goods  to  be 
conveyed  until  loading  is  complete.  After  loading 
is  complete,  and  till  the  vessel  arrives  at  its  desti- 
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nation,  the  owners  are  reeponaible.  When  the 
Teseel  has  arriyed,  the  duty  of  taking  delivery  is 
on  the  charterer.  But,  when  delivery  is  to  be 
taken  at  a  ^rt  subjeot  to  regulations  not  in  the 
power  of  either  charterers  or  owners,  there  may 
ooonr  difficaltiee,  and  there  may  be  entailed 
delay  for  which  neither  party  is  responsible  to  the 
other.  They  both  contracted  subject  to  the  regu- 
lations of  the  port  of  discharge."  In  my  opinion, 
every  word  oi  that  sentence  applies  to  tne  par- 
cnlar  circumstances  of  this  case.  He  then  goes 
on  to  say  :  "  Now,  one  of  the  rules  of  the  poH  of 
discharge  selected,  Glasgow  General  Terminus, 
was  that  no  carffo  should  be  laid  down  on  the 
quay,  but  that  all  cargo  should  be  delivered  into 
trucks.  That  being  so,  and  there  being  no  trucks 
available,  or  not  sufficient  trucks  available,  I 
think  a  delay  occurred  for  which  neither  party 
was  responsible  to  the  other/'  Now,  it  is  to  bie 
observed  that  the  Lord  Justice-Clerk  there  relies 
upon  tbe  words  in  the  charter-party,  "  as  cus- 
tomary." When  I  look  at  Lord  Young's  judg- 
ment,! cannot  help  seeing  that  his  decision  would 
have  been  the  same  if  the  words  "  as  customary  " 
had  not  been  there ;  for  he  says :  "  The  charter- 
party  happens  to  add  'as  customary,'  but  the 
addition  is  a  superfluity,  for,  unless  the  contrary 
is  expressed, '  as  customary '  is  implied."  That  is 
to  say,  he  takes  the  view  which  apparently  many 
EngUsh  judges  have  taken,  that  these  words  **  as 
customaiT  "  are  to  be  implied,  and  ought  to  have 
been  impued  in  the  case  of  Wright  v.  New  Zealand 
Shipping  Company  {uH  sup.).  He  says  further : 
"  Delivery  into  trucks  furnished  by  the  railway 
companies  and  brought  to  the  ship's  side  was  by 
the  custom  of  the  place-  the  recognised  method  of 
delivery.  The  trucks,  we  must  toke  it,  were  only 
thoee  of  the  railway  companies,  and  all  that  the 
charterers  could  do  was,  as  the  sheriff  says, '  to 
give  notice  that  trucks  were  wanted,  and,  then  if 
necessary,  huny  and  stir  up  the  railway  corn* 
paniee  to  provide  them.'  This  the  sheriff  and  I 
think  they  did — ^that  is,  they  have  committed  no 
breach  of  their  duty  to  take  delivery  as  fast  as  it 
could  be  taken  at  that  place."  Now  I  say,  having 
regard  to  these  authorities,  that  the  whole  obliga- 
tion in  this  case  upon  the  charterer  is  to  do  his 
best  to  procure  the  appliances  that  are  customarily 
used  at  this  port  for  the  purpose  of  discharging 
such  vessels.  I  say  that  the  apnliances  used  were, 
in  my  opinion,  the  wagons  of  certain  specified 
railway  companies  and  no  others.  I  find  as  a  fact 
that  they  did  use  their  best  exertions  to  get  the 
servicee  of  those  appliances.  Their  contractual 
obligation,  however,  goes  further  than  the  mere 
obligation  to  obtain  the  appliances ;  it  goes  thus 
far,  that,  having  obtained  them,  they  must  use 
them  with  proper  dispatch.  I  find  as  a  fact  in  this 
case  that  they  did  use  them  with  proper  dispatch, 
and  I  think,  under  these  circumstances,  on  this 
part  of  the  case  my  judgment  must  be  for  the 
defendants.  I  think  1  ought  to  add  to  what  I  have 
been  saying  that,  in  my  opinion,  the  view  I  take  of 
this  case  is  amply  supported  by  the  observations 
of  Lord  Selbome  in  the  case  of  PoatUthtoaite  v. 
Freeland  {ubi  sup.).  1  do  not  need  to  read  it 
because  the  observations  have  becm  already  read 
in  the  course  of  the  arguments. 

Judgment  for  the  defendants. 
The  plaintiffs  appealed. 


Joseph  WaUon,  Q.O.  and  D.  G.  Leek  for  the 
appellants. — The  learned  judge  at  the  trial  was 
wrong  in  holding  that  the  only  obligation  of  the 
defendants  was  to  procure  the  discharge  within 
a  reasonable  time  under  the  existing  circum- 
stances. There  was  an  absolute  duty  upon  the 
owners  of  the  cargo  to  be  prepared  to  receive 
the  cargo.  They  were  bound  to  have  ready 
a  sufficient  supply  of  wagons  to  receive  the 
cargo  without  any  delay.  They  were  bound 
to  discharge  with  all  dispatch  with  the  custo- 
mary appliances  of  the  port.  Wagons  were 
not  apphances  of  the  port,  but  only  a  mode 
of  carrying  away  the  cargo  when  discharged,  and 
failure  to  procure  wagons  cannot  be  any  excuse 
for  delay.  Though  the  charterer  may  be  bound 
only  to  use  reasonaole  care  and  diligence  in  effect- 
ing the  actual  discharge  of  the  cargo,  he  is 
absolutely  bound  to  have  ready,  when  the  vessel 
arrives  in  port,  all  the  appliances  for  discharge 
that  can  be  used  at  the  port,  and  all  the  men 
necessary  to  effect  the  discharge.  There  was 
no  limit  to  the  number  of  railway  wagons 
which  could  be  brought  to  the  dock,  and  the 
cargo  owners  were  bound  to  procure  a  sufficient 
number : 

Wright  V.  New  Zealaitd  Shipping  Company^  40 

L.  T.  Bep.  413;  4  Asp.  Mar.  Law  Gas.  118;  4 

Ex.  Div.  165 ; 
Oood  V.  Isaacs,  67  L.  T.  Bep.  450 ;  7  Asp.  Mar. 

Law  Cas.  212  ;  (1892)  2  Q.  B.  555  ; 
Tharsis  Sulphur  and  Copper   Company  v.  Mtwel 

Brothers  and  Co.,  65  L.  T.  Bep.  659;  7  Asp. 

Mar.  Law  Cas.  106 ;  (1891)  2  Q.  B.  647. 

The  case  of  Postlethwaite  v  Freeland  (42  L.  T. 
Rep.  845 ;  4  Asp.  Mar.  Law  Cas.  302 ;  5  App.  Cas. 
599),  upon  whion  the  defendants  rely,  was  a  case 
of  the  same  kind  as  those  cases  where  there  are 
appliances  belonging  to  a  quay  or  port  which  have 
to  be  used  for  unloading,  and  must  be  taken  in 
turn  by  vessels  discharging.  The  wagons  in  the 
present  case  were  not  appliances  of  that  kind; 
they  could  be  procured  from  anywhere. 

Bufus  Isaacs,  Q.C.  and  Bailhache  for  the 
respondents.  —  The  judgment  of  Bigham,  J. 
was  correct.  There  are  several  authorities 
which  are  absolutely  in  point  in  favour  of  the 
respondents : 

WylUe  V.  Harrison,  18  Ct.  Sees.  Cas.  4th  series,  92  ; 
Good  V.  Isaacs,  67  L.  T.  Bep.  450 ;  7  Asp.  Mar. 

Law  Cas.  212 ;  (1892)  2  Q  B.  555  ; 
Castlegate  Steamship   Company  v.    Dempsey,  66 

L.  T.  Bep.  742;  7  Asp.  Mar.  Law  Cas.   108; 

(1892)  1  Q.  B.  854. 

Those  cases  show  that,  where  no  time  is  fixed  for 
the  dischai*ge  of  a  ship,  the  discharge  must  be 
within  a  reasonable  time  having  regard  to  the 
existing  circumstances,  and  that  the  cargo  owner 
is  not  liable  for  delay  if  he  has  done  his  best  to 
get  the  vessel  discharged  in  the  customary  manner 
under  the  existing  circumstances.  That  principle 
is  laid  down  in  ouier  cases : 

Postlethwaite  v.  FresUmd,  42  L.  T.  Bep.  845;  4 

Asp.  Mar.  Law  Cas.  302  ;  5  App.  Cas.  599 ; 
Ford  V.  Cotesworth,  23  L.  T.  Bep.  165;   3  Mar. 

Law  Cas.  O.  8.  190,  468 ;  L.  Bep.  4  Q.  B.  127 ; 

5  Q.  B.  544  ; 
Hick  V.  Raymond  and  Reid,  68  L.  T.  Bep.  175; 

7  Asp.  Mar.  Law  Cas.  233  ;  (1893)  A.  C.  22. 

In  the  present  case  the  customary  method  of  dis- 
charge was  into  railway  wagons,  and  the  learned 
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judge  has  found  as  a  fact  that  the  defendants  did 
their  best  to  procure  a  sufficient  supply  oi  wagons 
and  used  the  wagons  when  obtained  with  pi^oper 
dispatch,  and  that  they  were  not  negligent.  The 
defendants,  therefore,  fulfilled  the  obligation 
which  was  upon  them  to  discharge  in  a  reasonable 
time  in  the  customary  manner. 

Joseph  Walton,  Q.O.,  in  reply,  referred  to 
Krwu9  T.  Dryman  and  Oo,,  18  Ct.  Sets.  Cm.,  4th 


serisB,  1110. 


Cwr.  ado.  vrdt. 


Aug,  2.^The  following  judgments  were  read  :-^ 

Smith,  L.J. — ^This  is  an  action  by  shipowners 
against  the  receivers  of  cargo  under  a  bill  of 
Ifulingfor  demurrsj^  or  damages  for  detention — 
it  matters  not  which  it  is  callecf— of  the  plaintiffs' 
ship  at  Cardiff,  which  was  the  port  of  discharge, 
the  allegation  being  that  the  ship  was  detained 
by  the  defendants  in  unloading  for  forty-five 
instead  of  twenty-three  working  days,  and  the 
plaintiffs  claim  for  this  the  sum  of  d82Z.  The 
real  question  is,  What  is  the  contract  the  plain- 
tiffs hsftTe  with  the  defendants  as  to  the  discnarge 
by  them  of  the  plaintiffs'  ship  P  By  the  terms  of 
the  charter-part^,  which  were  incorporated  into 
the  bills  of  lading  and  by  which  the  defendants 
are  bound,  the  cargo  was  "  to  be  discharged  with 
all  despatch  as  customary."  It  will  be  noticed 
that  the  plaintiffs  have  taken  no  contract  fix>m 
the  defendants,  as  they  might  have  done  if  Uiey 
had  desired  to  do  so,  that  the  cargo  should  be 
discharged  in  any  fixed  period  of  time,  in  which 
case  beyond  question  the  obligation  to  discharge 
undertaken  by  the  cargo  owners  would  have  been 
absolute,  and  no  matter  what  xmforeseen  circum- 
stances might  have  arisen  or  how  diligent  t^ey 
might  have  been  in  their  endeavours  to  discharge 
the  ship  within  the  contracted  time,  if  they  did 
not  do  so,  they  would  have  broken  their  contract 
and  must  have  paid  damages  to  the  shipowners 
for  the  breach.  But  this  is  not  the  contract 
which  the  plaintiffs  have  taken  from  the  defen- 
dants, for  the  on^  contract,  as  before  stated,  is 
that  the  cargo  should  be  "  discharged  with  sM 
dispatch  as  customary."  I  think  it  is  important 
to  state  at  the  outset  the  findings  of  my  orother 
Bigham,  for,  considering  the  arguments  addressed 
to  us  on  behalf  of  the  appellant  shipowners,  the 
findings  are  very  important  in  this  case.  The 
learned  judge  finds  that  the  rule  or  custom  of  the 
port  of  Cardiff,  as  applicable  to  the  pl^ntiffs' 
ship,  was  that  the  cargo  was  to  be  delivered  into 
wagons  (railway  wagons)  and  in  no  other  way; 
that  the  appliances  customarily  used  at  the  port 
of  Cardiff  were  the  wagons  of  certain  specified 
railway  companies  and  no  others ;  that  the  defen- 
dants were  not  personally  guilty  of  any  negli- 
gence at  all  in  taking  discharge  of  the  carso,  and 
that  they  did  their  best  to  get  the  appliances 
which  were  available  at  the  port  at  the  time,  and 
which  were  customarily  used  for  the  purpose  of 
discharging  vessels ;  tliat  when  the  plaintiffs'  cdiip 
arrived  there  was  a  great  stress  of  work,  and 
difficulties  had  to  be  contended  with,  and  that  it 
was  a  record  month,  and  that  the  defendants  did 
their  beet  to  deal  with  the  difficulties,  and  took 
delivery  of  the  can^  as  quickly  as  it  was  prac- 
tical for  them  to  £>.  The  findings  were  really 
not  contested  before  us,  and  there  is  evidence  to 
support  them.  Now,  tiieee  being  the  facta  as 
found  by  the  learned  judge»  the  question  arises, 


Have  the  plaintiffs  proved  that  the  defendants 
have  broken  their  oontraot  with  the  plaintiffs  that 
the  cargo  should  be  disoharsed  with  all  dispatch 
as  customary  P  That  the  plaintiffs  have  no  abso- 
lute contract  with  the  defendants  that  the  latter 
will  discharge  the  plaintiffs'  ship  in  any  given 
time  is  clear,  nor  have  they,  in  my  judgment,  an 
absolute  contract  that  the  defendants  will  have 
railway  wagons  down  upon  the  quay  ready  to  take 
delivery  of  the  cargo  at  Cardiff,  wuch  is  the  only 
way  delivery  can  there  be  taken,  for,  as  Lord 
Blackburn  says  in  the  House  of  Lords  in 
Poitlethtoaite  v.  Fredand  (42  L.  T.  B^.  845; 
4  Asp.  Mar.  Law  Cas.  302 ;  5  App.  Cas.  5d9, 
620):  "If  the  obtaining  of  lighters  or  other 
customary  appliances  for  the  discharge  of  a  ship 
on  its  arrival  was,  like  the  procuring  of  a  oarso 
for  loading  the  ship,  a  matter  which  fell  entiruy 
on  the  merchant^  so  that  he  might  choose  his  own 
mode  of  fulfilling  it,  I  am  not  prepared  to  say 
that  on  the  same  principle  he  ought  not  to  beheld 
to  undertake,  without  qualification,  to  provide 
those  appliances.  .  .  .  But  I  do  not  think 
that  the  undertaldng  to  supply  lighters  or  other 
appliances  to  assist  in  dischai^^g  the  ship  does 
fall  within  the  same  principle  as  the  undertaking 
to  supply  a  cargo."  This  appears  to  me  to  meet 
the  last  suggestion  made  in  the  reply  of  Mr. 
Joseph  Walton  that  there  was  an  absolute  duty 
on  the  goods  owner  to  prepare  himself  to  take  toe 
cargo.  In  my  judgment  his  duty  is  not  absolute, 
but  to  do  his  best. 

Now,  the  contract  which  the  plaintiffs  have  in 
this  case  with  the  defendants  for  the  discharge  of 
the  cargo,  as  will  be  seen  from  the  latest  authority 
upon  the  subject  in  the  House  of  Lords — ^no  fixed 
time  being  stipulated  for  the  discharge — ^is  that 
the  defendants  will  dischar|^  the  cargo  within  a 
reasonable  time  under  existing  circumstances,  or, 
in  other  words,  with  all  due  diligence  having  regard 
to  all  the  existing  circumstances,  and  in  my 
opinion  there  is  no  limit  as  to  what  are  existing 
circumstances,  as  argued  by  Mr.  Joseph  Walton — 
namely,  the  limit  of  uie  user  of  the  port  appliances. 
The  case  to  wbich  I  allude  is  that  of  Hick  v.  Bajh 
mond  and  Beid  in  the  House  of  Lords  (68  L.  T. 
Bep.  175 ;  7  Asp.  Mar.  Law  Cas.  233  ;  (1893) 
A.  C.  22),  and,  when  what  is  therein  laid  down  is 
understood,  it  will  be  seen  that  the  defendants' 
contract  is  what  I  have  said  it  is.  In  Hiek  v. 
Raymond  and  Beid  (ubi  ftfp.)  the  terms  of  the 
contract  were  that  the  cargo  was  to  be  delivored 
at  the  port  of  London,  and  that  it  was  to  be 
applied  for  within  twenty-four  hours  of  the  ship's 
arrival,  but  no  time  was  specified  within  which 
the  discharge  of  the  cargo  was  to  be  completed. 
It  was  held  by  the  House  of  Lords,  in  a  con- 
sidered judgment,  that  when  a  bill  of  lading  is 
silent  as  to  the  time  within  which  the  consignee 
is  to  discharge  the  cargo,  his  oblig^on  is  to 
discharge  it  within  a  reasonable  time,  and  that  he 
performs  his  obligation  if  he  discharges  thecarso 
within  a  time  which  is  reasonable  under  t£e 
existing  circumstances,  assuming  those  circum- 
stances, so  far  as  tiiey  involve  delay,  are  not 
caused  or  contributed  to  by  him.  Lord  Hersdhell, 
then  Lord  Chancellor,  in  his  judgment  in  that 
case,  in  clear  and  unambiguous  hmguaee  states 
the  law  applicable  to  a  bill  of  lading  which  con- 
tains no  ued  time  for  unloading.  I  am  myself 
inclined  to  think  that  it  matters  not  in  this  case 
whether  the  words  **  as  customaiy  **  are  in  the 
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oontraot  or  not,  for  if  nofc  they  would  be 
implied.  The  Lord  Chanoellor  (Lord  Hereohell) 
Baid  (at  p.  28  of  the  Law  Reports)  that 
the  btUs  of  lading  in  that  case  contained 
no  fltipalation  that  the  discharge  should  be 
effeotea  in  a  particiilar  nnmber  of  days,  "and 
therefore  in  accordance  with  ordinary  and  well- 
known  principles  the  obliffation  of  tne  respon- 
dents was  that  they  should  take  discharge  of  the 
cargo  within  a  reasonable  time.  The  qneetion  is. 
Has  the  appellant  (the  shipowner)  proved  that 
this  reasonable  time  has  been  exceeded  P  This 
depends  upon  what  circumstances  may  be  taken 
into  oonsideration  in  determining  whether  more 
than  a  reasonable  time  was  occupied."  Lord 
Herschell  then  states  the  rival  contentions  of  the 
shipowner  and  cargo  owner,  the  shipowner 
contending  that  the  cargo  owner  was  liable 
if  the  dischar^  of  the  vessel  was  delayed 
beyond  the  time  required  to  discharge  her 
under  ordinary  circumsisuioes,  the  cargo  owner,  on 
the  other  hand,  contending  that  he  was  not  liable 
if  he  only  occupied  the  necess^n^  time  under 
eristing  circumstances.  Lord  ^rschell  then 
oontinaed — and  here  is  the  principle  to  be  applied 
to  the  present  case — '*  The  only  sound  principle 
is  that  the  '  reasonable  time '  should  depend  on 
the  circumstances  which  actually  exist.  If  the 
caivo  has  been  taken  with  all  reasonable  dispatch 
un&r  those  circumstances,  I  think  the  obligation 
of  the  consignee  has  been  fulfilled.  When  I  say 
the  circumstances  which  actually  exist,  I,  of 
course,  imply  that  those  circumstances,  in  so  far 
as  they  involve  delay,  have  not  been  caused  or 
contributed  to  by  the  consignee."  It  will  be  seen, 
Lord  Herschell  says,  that  reasonable  time  should 
d^»end  on  the  circumstances  which  actually 
exist.  What  circumstances  P  Why,  all  the  cir- 
cumstances which  have  relation  to  the  discharge 
of  the  cargo.  The  judgment  of  Lord  Watson, 
though  shorter,  in  no  way  differs  from  that  of  the 
Lord  Chancellor,  and  Lord  Ashbourne's  judg- 
ment is  valuable  for  brinffinff  together  (previous 
decisions,  especially  that  of  BTackbum,  J.  in  Ford 
V.  CoietwoHh  (23  L.  T.  Rep.  165 ;  3  Mar.  Law  Gas. 
0.  8. 190,  468;  L.  Ren.  4  Q.  B.  127 ;  6  Q.  B.  644), 
in  which  that  leamea  judge  held  that  reasonable 
time  must  be  a  reasonable  time  under  the  circum- 
stances, and  the  judgment  of  Lord  Selbome,  when 
Lord  Chancellor,  in  Poeilethwaite  v.  Freekmd  (42 
LT.Rep.845;  4  Asp. Mar. Law  Gas. 302 ;  5  App. 
Caa.  599,  608),  which  was  delivered  some  twelve 
years  before  Lord  Herschell  delivered  his  judg- 
ment in  Hiek  y.  Baymond  and  Beid,  above 
referred  to.  Lord  Selbome  said  the  same  as 
Lord  Herschell  subsequently  said,  though  in 
different  language.  He  said :  "There  is  no  doubt 
that  the  duty  <n  providing,  and  making  proper 
use  of,  sufficient  means  for  the  discharge  of  cargo, 
when  a  ship  which  has  been  chartered  arrives  at 
its  destination  and  is  ready  to  discharge,  lies 
(generally)  upon  the  chartensr.  If,  by  the  terms 
of  the  charter-narty,  he  has  agreed  to  discharge 
it  within  a  fixed  period  of  time,  that  is  an  abi^ 
lute  and  unconditional  enj^agement,  for  the  non- 
performance of  which  he  is  answerable,  whatever 
may  be  the  nature  of  the  impediments  which 
prevent  him  from  perf ormin|^  it,  and  which  cause 
the  ship  to  be  detained  in  his  service  beyond  the 
time  stipulated.  If,  on  the  other  hand,  there  be 
no  fixed  time,  the  hiw  implies  an  afireement  on 
his  p«rt  to  discharge  the  cargo  within  a  reason- 


able time— that  is,  as  was  said  by  Blackburn,  J. 
in  Ford  y.  Cotemvarth, '  a  reasonable  time  under 
the  circumstances.'  Difficult  questions  may  some- 
times arise  as  to  the  circumstances  which  ought 
to  be  taken  into  consideration  in  determioing 
what  time  is  reasonable.    If  (as  in  the  present 
case)  an  oblip^tion,  indefinite  as  to  time,  is  quali- 
fied or  partially  defined  by  express  or  implied 
reference  to  the  custom  or  practice  of  a  particular 
port^  every  impediment  arising  from  or  out  of 
that  custom   or  practice,  which   the   charterer 
could  not  have  overcome  by  the  use  of  any  reason- 
able diligence,  ought,  I  think,  to  be  taken  into 
consider&on."     These  judgments  of  two  Lord 
Ohancellors  in  the  House  of  Lords  on  the  point  I 
have  now  to  consider,  coupled  with  the  facts 
found  by  the  learned  judge  in  this  case,  to  my 
mind  are  amply  sufficient  to  show  that  the  judg- 
ment of  Bignam,  J.  is  correct,  and  coyer  aU  the 
foints  taken  by  Mr.  Joseph  Walton  in  argument, 
t  appears  to  me  simply  waste  of  time  to  discuss 
in  detail  other  authorities  cited  in  argument,  such 
as  Good  and  Co,  v.  laaaes  (67  L.  T.  Rep.-  450 ; 
7  Asp.  Mar.  Law  Oas.  212 ;    (1892)  2  Q.  B.  555), 
Ccuttegate  Steamship  Company  v.  Dempsey   (66 
li.  T.  Rep.  742 ;  7  Asp.  Mar.  Law  Oas.  IC^ ;  (1892) 
1  Q.  B.  854),  and  WyUie  v.  Harri$on  (13  Ct  Sess. 
Oas.  4th  series,  92),  which  are  all  consistent  with 
the  judgments  in  Postlethtoaite  v.  Freeland  and  in 
Hiek  V.  Baymond  and  Beid  (68  L.  T.  Bep.  175; 
7  Asp.  Mar.  Law  Oas.  233 ;  (1893)  A.  0.  22) ;  and, 
with   the  exception  of  Wright  v.  New  Zealand 
Shipping  Company  (40  L.  T.  Rep.  413;  4  Asp. 
Mar.  Law  Oas.  118 ;  4  Ex.  Div.  165),  decided  m 
1879,  before  Postlethtoaite    v.  Freeland   in   the 
House  of  Lords,  there  is  not  a  single  case  in  this 
countiT  in  the  plaintiffs'  favour.    As  regards  the 
case  of  Wright  v.  New  Zealand  Shipping  Com- 
pany {ubi  sup ),  in  my  judgment  it  is  not  now 
law,  dissented  from  and  discussed  as  it  has  been 
on  different  occasions,  and  especially  by  Lord 
Blackburn  in  Postlethwaite  v.  Freeland  {ubi  sup,), 
and  inconsistent,  as  it  is,  with  the  two  cases  in 
the  House  of  Lords.     If,  however,  the  case  of 
Wright  v.  New  Zealand  Shipping  Company  is  to 
be  upheld  upon  the  ground  suggested  bv  Lord 
Herschell  in  Hick  v.  Baymond  omL  Beid  {oS  L.  T. 
Rep.  175 ;  7  Asp  Mar.  Law  Oas.  233 ;  (1893)  A.  O. 
22,  32) — viz.,  that  it  was  not  shown  in  tha^  case 
that  the  cargo  owner  could  not  by  reasonable  pre- 
cautions or  exertions  have  procured  the  neces- 
sary lighters  elsewhere  or  earlier,  and  so  have 
avoided  the  delay  which  took  place-— then,  if  that 
be  the  ground  of  the  decision,  the  case  is  not 
hostile  to  the  defendants,  for  the  findings  in  this 
case  are  that  they  had  taken  all  reasonable  pre- 
cautions and  exertions  and  done  their  best  as  re- 
gards the  discharge  of  the  carffo,  and  the  case  has 
therdfore  no  application  to  the  present.    Li  my 
opinion  the  present  case  upon  the  facts  found  is 
amply  covered  by  the  highest  authority,  and  all 
Mr.  Joseph  Walton*s  points  are  equally  covered. 
This  appeal  must  be  dismissed. 

Williams,  L.J. — ^I  agree.  The  learned  judge 
has  found  such  facts  in  this  case  as  to  put  the 
charterers  out  of  court,  whether  or  not  one  treate 
Wright  y.  New  Zealand  Shipping  Company  (uM 
stfp.),  and  the  law  as  laid  down  by  Bramwell, 
Ootton,  and  Thesiser,  L.J  J.,  as  ovenmled  by  the 
House  of  Lords  and  the  judgments  in  the  House 
of  Lords  to  which  my  brethpan  have  referred.  I 
think  I  should  have  arrived  at  the  conclusion  in 
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f  acfc  in  this  case,  takine  all  the  eridence  as  to  the 
practice  of  the  port  of  Cardiff,  that  the  defen- 
dajits  took  upon  themselves  to  snpplpr  all  the 
appliances  orcunarily  required  for  the  discharge  of 
a  sliip  in  that  port,  including,  therefore,  tracks. 
I  see  nothing  in  the  evidence  to  show  that  the 
dischar(2:iDg  at  Cardiff  was  to  be  into  appliances 
to  be  provided  or  determined  by  the  port.  It  is 
true  that  the  discharge  was  to  be  into  ndlwaj 
trucks,  but  there  is  nothing  to  show  that  the  . 
defeodants  might  not  have  provided  trucks  from  { 
any  source  they  chose  and  used  the  railway  to 
introduce  their  trucks  on  the  quay  to  take 
discharge,  or  that  the  railway  was  blocked.  But 
for  the  finding  of  the  learned  judge,  I  should  have 
thought  there  was  an  obliscation  on  the  defendants 
to  provide  the  trucks  and  have  them  ready,  and 
that  this  obligation  was  not  affected  by  the  fact 
that  no  time  was  fixed  by  contract  for  taking 
delivery. 

EiOMBB,  L.J. — The  first  question  we  have  to 
consider  is  as  to  the  meaning  of  the  not 
uncommon  pix^vision  in  a  charter-party  as  to  the 
ship  being  discharged  ''  with  all  despatch  as 
customary."  I  think  it  is  now  settled  that  such 
a  provision  means  that  the  discharge  shall  take 
place  with  all  reasonable  despatch,  and  that  in 
considering  what  is  reasonable  you  must  have 
regard,  not  to  a  hypothetical  state  of  things  (that 
is,  to  what  would  DC  reasonable  in  an  ordinary 
state  of  circumstances),  but  to  the  actual  state  of 
things  at  the  time  of  the  discharge,  and  in  par- 
ticular to  the  customs  of  the  port  of  discharge. 
So  that  a  charterer  is  not  liable  for  delay,  if  he 
has  (under  the  circumstances)  used  all  reasonable 
diligence  in  procuring  the  discharge,  and,  in  con- 
sidering what  is  reasonable  diligence,  you  must 
have  regard  {inter  alia)  to  the  appliances  for 
discharge  customary  at  the  port.  That  principle, 
to  my  mind,  is  established  ^iiaXljhj  Postlethwaite 
V.  Freeland  (ubi  sup,).  Before  that  case  some 
doubt  existed  on  the  subject,  chiefly  by  reason  of 
some  observations  which  had  been  made  by  Bram- 
well  and  Cotton,  L.J  J.  in  Wright  v.  New  ZeaXavd 
Shifting  Company  (vhi  8wp.\  and  which  have 
been  dissented  from  by  Lord  Herschell.  But 
that  the  principle  I  have  mentioned  was  estab- 
lished by  Postlethwaite  v.  Freeland  {ubi  sup.)  is,  I 
think,  clear  from  the  addresses  of  the  noble  Lords 
in  that  case  and  especially  from  the  observations 
of  Lord  Selbome  and  of  Lord  Blackbam,  and  in 
particular  the  remarks  of  Lord  Blackburn  as  to 
the  distinction  between  the  obligation  of  loading 
and  the  obligation  of  discharging  the  ship.  This 
view  of  Postlethwaite  v.  FreelaiMl  {ubi  sup.)  has 
been  generally  adopted,  as,  for  example,  by  the 
judges  who  decided  Castlegate  Steamship  Com- 
pany V.  Dempsey  {ubi  sup.)  in  the  Court  of  Appeal, 
and  by  those  who  decided  WyUie  v.  Harrison.  1 
think  we  ought  to  follow  Postlethwaite  v.  Free- 
land  {ubi  sup.)  in  this  case,  for  I  do  not  think  this 
case  can  be  distinguished  in  principle,  having 
regard  to  Bigham,  J.'s  findings  of  fact,  which 
appear  to  me  to  be  supported  by  tne  evidence.  From 
these  findings  it  is  clear  that,  by  the  custom  of 
the  port,  the  discharge  of  the  ship  could  only  be 
into  wagons  to  be  supplied  by  the  railway  com- 
panies who  had  access  to  the  Cardiff  Docks,  and, 
further,  that,  though  they  used  all  reasonable 
diligence,  the  charterers  could  not  get  wagons  to 
receive  the  discharge  according  to  the  custom, 
so  that  the  delay  was  not  caused  by  any  default 


on  their  part.  It  follows  from  the  above  view  of 
the  law,  as  settled  by  the  House  of  Lords,  and  of 
the  facts  of  this  case  that  the  present  appeal 
must,  in  my  opinion,  be  dismissed. 

But,  before  parting  with  the  case,  I  desire  to 
say  somethinflT  with  reference  to  an  ingenious 
argument  of  Mr.  Joseph  Walton.  He  suggests  tiie 
following  view  with  regard  to  the  law  as  lud  down 
in  Postlethwaite  v.  Freeland  {ubi  sup.),  that,  though 
the  charterer  is  only  bound  to  use  reasonable  care 
and  diligence  in  effecting  the  actual  discharge  of 
the  ship,  he  is  still  absolutely  bound  to  have  ready 
at  the  moment  the  ship  arrives  in  port  all  the 
appliances  for  discharge,  such  as  lighters,  that  can 
be  used  at  the  port,  and  all  the  men  necessary  to 
effect  the  discharge.  I  cannot  find  any  ludgment 
supporting  such  a  view  of  the  law,  or  drawing  a 
distinction  between  the  duty  of  a  charterer  in 
regard  to  circumstances  up  to  the  time  the  dis- 
charge begins  and  his  duty  in  respect  to  the 
actual  discharge  after  it  has  commenced.  It  does 
not  appear  to  me  reasonable  to  make  such  a  dis- 
tinction. To  use  an  example,  I  cannot  see  on 
principle  why  a  charterer  should  not  be  liable  it 
he  uses  reasonable  care  and  diligence  in  keeping 
his  men  to  work  after  the  discharge  has  begun, 
and  yet  should  be  liable  for  not  getting  his  men 
together  ready  for  discharge  though  he  has  used 
all  reasonable  care  and  diligence  to  procure  them. 
Such  a  distinction  appears  to  me  an  unjustifiable 
refinement  of  the  law  as  laid  down  in  PosUe- 
thwaite  v.  Freeland  {ubi  sup.\  and  one  not  sup- 
ported by  any  observation  of  any  of  the  noble 
Lords  who  decided  that  case,  or  b^  any  clear 
expression  of  opinion  of  any  judge  in  any  other 

^^*®*  Appeal  dismissed. 

Solicitors  for  the  appellante,  Lowless  and  Co. 
Solicitors  for  the  respondents,  BiddeU,  Vaizey^ 
and  Smith,  for  Wheatley,  Cardiff. 


Aug.  3  and  4, 1900. 

(Before  the  Lobd  Chancbllor  (Halsbury), 
Smith  and  Williams,  L.JJ.) 

FOBBBSTT  AND  SON  LiMITBD  V.  AbABCAYO.  (a) 
APPEAL  FBOM  THE    QUBBN^S    BENCH    DIVI8I0K. 

Contract — Contract  to  m^e  and  deliver  chattel  by 
certain  date — Buyer  to  provide  ship  to  receive — 
Concurrent  obligations — Delay  in  making  chattel 
— Obligation  of  buyer  to  provide  ship. 

The  plaintiffs  agreed  to  construct  and  deliver,  f.o.b. 
at  the  port  of  London,  for  the  defendants  a  steam 
launch  by  a  fixed  date.  The  vessel  on  board  of 
which  the  launch  was  to  be  delivered  was  to  be 
fotmd  by  the  defendants.  The  launch  was  not 
in  fact  ready  to  be  delivered  until  three  months 
after  the  agreed  date,  but  the  defendants  did  not 
during  that  time  notify  to  the  plaintiffs  thai 
there  was  any  vessel  at  the  port  of  London  on 
board  of  which  they  required  the  launch  to  be 
delivered. 

Held  {affirming  the  judgment  of  BuchniU,  J.),  that, 
as  the  defendants  were  not  ready  and  wiUing  to 
take  delivery  before  the  plaintiffs  v>ere  ready  and 
vriUing  to  deliver,  the  defendants  were  not 
entitled  to  deduct  from  the  price  the  agreed 
damages  for  delay  in  delivery. 

(a)  Beported  by  J.  H.  Willumb,  Esq.,  BuTiatQr-«t-L»w. 
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This  was  an  appeal  by  the  defendants  from  the 
jadgment  of  Bnoknill,  J.  at  the  trial  of  the  action 
without  a  jury. 

The  plaintiffs  brought  this  action  to  recover 
from  the  defendants  the  sum  of  976Z.,  being  the 
balance  of  the  contract  price  and  extras  in  respect 
of  the  construction  of  a  steam  launch. 

By  a  contract,  dated  the  7th  Sept.  1898, 
between  the  plaintiffs  and  the  defendants  it  was 
agreed  that  the  plaintiffs  should  construct,  and 
deliver  f.o.b.  at  the  port  of  London,  within  four 
months,  a  steam  launch  which  was  intended  for 
the  Bolivian  Government. 

It  was  agreed  that  for  any  delay  in  delivery  of 
the  launch  the  defendants  should  be  at  liberty  to 
deduct  from  the  price,  as  liquidated  damages,  the 
sum  of  52.  a  day. 

The  vessel  on  board  of  which  the  launch  was  to 
be  delivered  at  the  port  of  London  was  to  be 
foand  by  the  defendants. 

The  launch  was  not  in  fact  completed  and  ready 
for  delivery,  and  was  not  delivered,  until  April 
1899. 

On  the  12th  Dec.  1898  the  defendants  wrote 
saying  that  they  wished  the  launch  to  be  shipped 
by  a  steamer  leaving  Liverpool  on  the  29th  Dec. 
and  Hamburg  on  toe  6th  Jan.;  and  they  sub- 
sequently intimated  that  unless  the  launch 
could  go  by  that  steamer,  there  would  not  be  a 
steamer  upon  which  she  could  be  shipped  until 
ApriL 

The  defendants  were  informed  that  the  launch 
would  not  be  completed  in  time  to  be  delivered  on 
board  the  steamer  leaving  on  tiie  29th  Dec. 

In  March  the  defenc&nts  wrote  saying  they 
would  require  the  launch  to  be  deliverea  on  board 
the  steamer  sailing  from  London  on  the  17th 
ApriL 

There  was  no  vessel  sailing  from  the  port  of 
London,  upon  which  the  launch  could  have  been 
delivered  by  the  plaintiffs,  except  the  one  sailing 
upon  the  17th  ApriL  The  d^endants  did  not 
name  an^  vessel  to  the  plaintiffs,  except  that 
which  sailed  from  Liverpool  on  the  ^tn  Dec., 
before  the  one  which  sailed  from  London  on  the 
17th  April,  upon  which  Uie  launch  was  in  fact 
delivered. 

The  plaintiffs  claimed  to  be  paid  a  sum  of  976Z. 
for  the  balance  of  the  contract  price  and  for 
extras.  The  defendants  claimed  to  deduct  the 
sum  of  500Z.  for  one  hundred  days  delay  in  de- 
livering the  launch,  and  paid  the  balance  of  476L 
into  court. 

The  action  was  tried  before  BuckniU,  J.  with- 
out a  jury. 

T.  TerreU,  Q.O.  and  K  Tindal  Atkinson  for  the 
plaintiffs. 

A,  T,  Lawrence^  Q.C.  and  C.  C.  Scott  for  the 
defendants. 

Jan,  16. — BucKNiLL,  J. — I  do  not  propose  to 
give  a  long  judgment,  and  it  will  be  understood 
that  I  purposely  omit  to  state  fully  that  which 
the  pleadings  set  out  in  the  case  because  sub- 
stantially the  question  here  is  whether  the  defen- 
dants, Messrs.  Avelino  Aramayo  and  Co.,  are 
entitled  to  deduct  from  the  sum,  which  would 
otherwise  be  agreed  as  owing  by  them  to  the 
plaintiib,  for  the  reason  that  the  plaintiffs  were 
in  default,  and  were  alone  in  default,  in  the 
delivery  of  this  launch.  Putting  the  story  quite 
shortly,  it  is  this :    A  launch  was  to  be  built  by 


}  Messrs.  Forrestt  and  Son  Limited,  the  plaintiffs,  for 
a  certain  specified  sum,  I  think  2650Z.,  to  which  has 
to  be  added  certain  extras  amounting  to  1172. 16a., 
making  the  amount  payable  to  them  in  the  event 
of  their  haviog  performed  their  contract  27672. 168., 
of  which  a  sum  of  1791L  has  been  paid  on  account, 
leaving  a  balance  claimed  of  9761 168.  In  order 
to  be  entitled  to  defend  this  action,  476Z.  168.  was 

Said  into  court,  and  the  question  remains  in 
ispute  whether  the  defendants  are  entitled  to  be 
credited  with  5002.  by  way  of  liquidated  damages, 
and  therefore  have  paid  sufficient.  In  one  event 
they  would  be  entitled,  of  course,  to  my  judgment, 
and  in  the  other  event  they  would  not.  Now,  let 
me  first  of  all  state  as  clearly  as  I  can  that 
which  is  manifest — ^that  is  to  say,  that  this 
launch  in  fact  was  not  ready  to  leave  Wyvenhoe, 
where  Messrs.  Forrestt  carry  on  their  business, 
until  April  1899,  and  she  was  only  finished 
in  just  sufficient  time  for  her  to  be  taken 
round  to  London  and  put  by  them  on  board  a 
ship  provided  by  the  defendants,  which  sailed  on 
the  17th  ApriL  That  is  clear,  and  I  find  that  as 
a  fact,  and  I  need  therefore  say  no  more  about 
that  part  of  the  case,  except  that  such  delay  does 
not  appear  to  me  to  have  been  the  fault  of  Messrs. 
Forrestt  and  Son,  but  through  some  difficulty  and 
trouble  which  they  had  with  some  contractors; 
and  for  some  reason  or  another  it  is  a  fact 
that  the  launch  was  not  completed  until  the 
month  of  ApriL  I  have  not  got  the  contract 
before  me  for  the  moment,  but  I  am  stating  the 
effect  of  it  from  memory.  The  contract  was 
that  this  launch  was  to  be  made,  equipped,  tried, 
completed,  and  delivered  f.o.b.  in  the  port 
of  London.  That  is  clearly  all  that  had  to 
be  done  by  the  plaintiffs;  all  that  was 
their  duty.  The  defendants'  duty  was  to  pro- 
vide a  ship  on  which  this  launch  could  be 
delivered  f.o.b.,  and  to  pay  the  amount  which 
they  had  contracted  to  pay  for  it.  Now,  it  is  a 
fact,  and  1  find  it  to  be  a  fact,  that  no  available  ship 
was  found  by,  or  could  have  been  found  by,  the 
defendants  to  take  this  launch  except  a  vessel 
which  left  Liverpool  on  or  about  the  29th  Dec. 
1898,  and  left  Hamburg  on  the  6th  of  the  follow, 
ing  January.  There  was  no  available  ship  between 
that  ship  and  the  vessel  which  was  to  have  left 
London  on  or  about  the  12th  April,  but  which  in 
point  of  fact  did  not  leave  until  some  week  or 
ten  days  later.  If  this  launch  had  in  point  of 
fact  been  completed,  ready  to  be  deliverea  free  on 
board,  there  was  no  means  by  which  the  defen- 
dants could  themselves  have  taken  such  delivery 
as  was  contemplated  between  the  parties.  How 
did  it  arise  P  It  arose  in  this  way :  On  the  12th 
Dec.  1898  the  defendants,  by  their  manager,  wrote 
to  Sir  Edward  Beed,  whose  position  was  that  he 
was  the  defendants'  agent  in  the  matter  to  look 
after  the  building  of  tms  launch,  and,  in  a  certain 
event,  which  has  not  taken  place,  an  arbitrator  to 
say  between  the  parties  what  was  to  be  paid  by 
the  plaintiffs  to  the  defendants,  or  to  deduct  from 
the  contract  price  in  a  certain  event.  That  was 
not  done ;  he  was  the  person  who  might  have  been 
called  upon  to  do  it  if  the  parties  had  chosen  to 
go  to  him  instead  of  coming  here.  That  letter 
was  as  follows :  "  We  are  in  receipt  of  yours  of 
the  9th  inst.,  and  in  reply  beg  to  point  out  that 
this  boat  appears  to  be  very  far  behind,  and  we 
must  ask  you  to  be  continually  *  at '  the  builders 
and  engineers  so  as  to  keep  them  up  to  their 
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time.    We  wish  this  boat  to  be  shipped  by  the 
steamer  learinp:  Liverpool  on  tiie  2Sth.  Deo.  and 
Hamburg  on  i£e  6th  Jan.  next,  and  if  this  is  not 
done  we  fear  there  will  be  oonsiderable  delay. 
The  name  of  this  boat  is  to  be  AUmzo**   It  is  only 
necessary  to  make  this  observation  on  that  letter, 
that  there  is  nothing  to  show  that  the  defendants 
were  aware  at  that  time  that  the  plaintiffs  oould  . 
not  complete  the  boat  np  to  time.    That  letter 
is   answered  by  Sir  Edward  Eeed  on  the  13th 
Dec.:  "I  am  obliged  by  your  favour  of  yester- 
day.     I  do  not   regard   this    launch  as    'very 
far  behind/  although  the  contractors  have  ex- 
perienced great   difficulty  in  getting  quick  de- 
livery of   materials,     especially   in   the   engine 
work,  and  the  very  wet  weather  has  somewhat 
retarded  the  hull  work.    I  have  put  exceptional 
pressure  on  them  (both  shipbuilders  and  engineers) 
to  keep  to  time.    Am  continuing  the  pressure, 
and  will  do  so  to  the  end.    But  they  will  most 
certainly  not  be  able  to  finish  the  work  in  time 
for  the  steamer  you  name,  to  do  which  would 
mean  that  the  boat  must  be  furnished,  tried,  and 
finally  completed  in  nearly  a  fortnight  less  than 
the  contract  time,  which  I  regard  as  an  impossi- 
bility.   Working  continuously  day  and  night  up 
to  Christmas  would  not  accomphsh  this,  and  at 
Christmas  time  the  men  will  not  work  for  '  love 
or  money.'    I  note  that  the  boat  is  to  be  named 
Alonzo"    Then,  on  the  14th,  a  letter  came  from 
the  defendants  to  Sir  Edward  Beed:  "We  are 
favoured  by  yours  of  the  13th,  contents  of  which 
are  noted.    In  ours  of  the  12th  we  advised  you 
that  the  boat  by  which  we  required  the  launch 
shipped   left   BAmbui^   on   the  6th    Jan.    By 
Messrs.  Forrestt  and  Son's  contract  they  are  to 
have  the  launch  finished  and  delivered  in  the  port 
of  London  four  months  from  the  date  of  signing 
contract — viz.,  the  7th  Sept. — ^therefore  the  boat 
should  be  delivered  in  London  on  the  7th  Jan. 
entirely  finished,  trial  trip  and  all  inspection  and 
so  on  over.    We  therefore  do  not  see  that  we  are 
asking  them  to  finish  in  a  fortnight  less  than 
contract  time.    The  shipping  company  advise  us 
that   unless   the   launch   can   go    by  the  boat 
mentioned,  there  will  be  no  opportunity  of  ship- 
ping her  until  April  on  account  of  the  boats 
saihng  up  to  that  time  not  having  sufficient  deck 
space ;  this  to  us  is  a  serious  matter."    On  the 
loth  Dec.  Sir  Edward  Beed  writes  again  in  reply : 
"  I  had  not  overlooked  the  possible  alternative  of 
shipping  the  launch  at  Hambui|r  on  the  6th  Jan., 
but,  in  view  of  the  immense  dimcultiee  of  trans- 
port by  rail  and  otherwise  during  the  Christmas 
season  (which   I  think  yoa  wm  appreciate),  I 
regarded  and  still  regard  her  completion  before 
Christmas  as  essential  to  her  shipment  either  from 
Liverpool  on  the  29th  inst.  or  from  Hamburg  on 
the  6tn  Jan.,  and  I  do  not  think  my  estimate  of  a 
shortening  of  tiie  contract  time  by  'nearly  a 
fortnight    an  exaggerated  one  in  either  case  in 
view  of  the  Christmas  week  difficulties."    I  am 
quite  clear  Sir  Edward  Beed  did  not  make  a 
mistake  when  he  used  the  expression  "  a  fortnight 
earlier  than  the  contract  time  "  in  his  first  letter, 
because  he  explains  it  in  his  subsequent  letter  as 
meaning  that  if  the  boat  were  required  by  the 
d^endsoite  to  be  put  on  board  at  Liverpool  on 
iJie  29tli  Dec.  or  to  be  put  on  board  at  Hamburg 
on  the  6th  Jan.  or  thereaboute,  it  would  mean— 
looking  at  the  difficulties  of  transport  and  the 
slowness  in  expedition  in  this  country  when  yon 


put  a  thing  on  a  railway,  and  the  unoertalni^  of 
ite  arriving  at  ite  destination — ^that  they,  the 
plaintiffs,  in  order  to  cateh  the  boat  at  Liverpool 
or  at  Hamburg  would  have  to  complete,  equip, 
and  try  the  launch  about  a  fortnight  bef<n«  the 
contract  time.  So  it  is  quite  clear,  in  my  view, 
that  Sir  Edward  Beed  made  no  mistake  what- 
ever. Those  letters  were  communicated  by  Sir 
Edward  Beed  to  the  plaintiffs.  The  next  impor- 
tant letter  is  that  of  the  10th  March  1899  from 
the  defendante  to  Sir  Edward  Beed.  I  need  not 
read  it  alL  It  says :  '*  On  the  8th  Feb.  we  wrote 
you  inquiring  whether  the  launch  would  be  ready 
for  shipment  by  the  12th  April,  and  in  that  letter 
we  endeavoured  to  impress  upon  you  the  absolute 
necessity  of  having  thoroughly  reliable  informa- 
tion upon  this  point,  and  your  reply  of  the  same 
date  was  most  complete,  as  you  went  so  fax  as  to 
add  at  the  end  of  your  letter,  *  In  fact  some  weeks 
before  that  date.'  On  the  strength  of  this  reply 
we  engaged  freights,  and  have  oonsequently 
incurr^  liability  of  650Z.  or  700Z.,  for  wmch  we 
must  hold  someone  responsible."  I  read  that 
letter  to  show  when  it  was  that  the  defendante 
made  arrangemente  for  the  ship  on  which  the 
launch  was  in  point  of  fact  put.  Those  are  the 
only  letters  to  which  it  is  necessary  for  me  to 
draw  atteoition  on  the  question  which  I  have  to 
decide.  I  find  as  a  utct — as  already  stated — 
tiiat  this  launch  was  not  completed  under  the 
contract  until  about  the  middle  of  ApriL  I  find 
as  a  fact  that  the  defendante  decided  on  or  about 
the  12th  Dec.  that  this  boat  should  be  delivered 
at  either  Liverpool  or  Hamburg,  and  that  it  'was 
so  understood  by  Sir  Edward  Keed,  and  it  was  ao 
understood  by  the  makers ;  and  I  find  as  a  fact 
that,  whether  the  boat  had  been  completed  up  to 
contract  time  or  not,  there  was  no  ship  on  board 
of  which  the  defendante  could  by  any  possibility 
have  teken  deliveir  excei>t  the  snip  mdioated  in 
the  letter  which  I  have  just  read,  dated  the  10th 
March .  That  being  so,  the  next  question  I  have  to 
consider  is  that  of  damages.  It  is  said  that  the  de- 
fendante are  entitled,  notwithstanding  these  facte, 
to  a  deduction  of  this  500L  by  way  of  liquidated 
damages.  Let  me  say  what  I  find  about  these 
damages.  I  hold  them,  on  the  language  of  the 
contract*  to  be  liquidated  damages  and  not 
penalties,  following  the  cases  whicm  have  been 
cited  to  me.  I  hold  as  a  matter  of  law,  on  the 
facte  which  I  have  found  (seeing  that  the  defen- 
dante indicated  before  the  time  arrived  for  com- 
pletion of  the  contract — i,e,,  before  the  7th  Jan. 
— that  they  had  no  ship  on  board  of  which  they 
could  take  the  launch  after  the  6th  Jan.  at 
Hunbnrg,  and  that  the  plfuntifEs  were  dearly  not 
bound  so  to  deliver,  beoJEiuse  they  were  bound  to 
deliver  not  a  day  before  the  7th  Jan.,  and  then 
not  at  Hamburg,  but  in  the  port  of  London) 
that  the  defendante  are  not  entitled  to  deduct 
anytlung  by  way  of  liquidated  damages  here. 
The  law  with  re^[ard  to  liquidated  damages  ia» 
as  I  understand  it,  quite  dear:  If  the  parties 
agree  that  in  a  certain  event,  that  is  to  say,  in 
the  event  of  a  default  by  one,  the  other  shall 
receive  something  by  way  of  liquidated  damages 
so  as  to  save  the  trouble  of  the  parties  thereafter 
ascertaining  what  those  damages  are,  the  matter 
is  then  as  clear  as  it  can  be.  If  it  is  not  by 
way  of  penalty,  and  is  by  way  of  liquidatea 
damages,  the  person  in  d^ault  who  has  caused 
damage  to  the  other  shall  pay  to  tiie  other  a 
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certain  8Qm  which  they  themselves  have  fixed  and 
agreed  upon.  I  do  not,  however,  assent  to  the 
proposition  that  when  two  persons  have  to  do 
something,  one  person  to  dehver  and  another  to 
aooept,  aod  the  person  whose  duty  it  is  to  accept 
faUs  in  the  performance  of  that  duty  and  is  not 
in  a  position  to  accept,  and  so  states  to  the 
otiier  side  that  he  is  not  in  a  position  to 
accept^  he  is  entitled,  simply  because  the 
other  has  not  been  in  a  position  to  deliver,  to 
anjT  damages,  whether  liq^uidated  or  not.  Here, 
seeing  theit  in  my  opinion  the  defendants 
were  themselves  not  in  a  position  to  accept, 
except  on  the  6th  Jan.,  when  the  plaintiffs  were 
not  Dound  to  deliver,  and  seeing  that  the  time 
when  they  were  next  in  a  position  to  accept  was 
on  the  12th  April,  I  find  there  was  not  a  perform- 
ance by  them  on  their  part,  and  that  they  there- 
fore cannot  claim  liquidated  dami^^s,  and  there 
most  be  judgment  for  the  plaintiffs  for  the  amount 

chiimed.  Judgment  far  the  plavnHffa. 

The  defendants  appealed. 

A.  T.  Lawrence,  Q.G.  and  C.  C.  Scott  for  the 
i^ftpellants. — The  defendants  were  entitled  to 
deduct  from  the  price  the  agreed  damages  for 
del%7  in  the  completion  of  the  launch.  The 
defendants  were  not,  and  could  not  have  been, 
ready  to  deliver  the  launch  b^ore  the  time  at 
whicn  they  did  in  foct  deliver  it,  and  therefore 
it  was  unnecessary  for  the  defendants  to  name 
any  vessel  on  board  of  which  the  launch  should 
be  delivered  earlier  than  the  vessel  in  April  which 
they  did  name. 

T.  Terrell,  Q.C.  and  H,  Tindal  Atkinson  for 
the  respondents. — It  was  part  of  the  obligation  of 
the  defendants  to  provide  a  vessel  at  the  port  of 
London  to  take  delivery,  and  to  notify  to  the 
plaintiffs  that  thejr  had  done  so.  The  defendants 
cannot  recover  damages  ftrom  the  plaintiffs  for 
delay  in  delivery  unless  they  prove  that  they 
were  always  really  and  willing  to  take  delivery. 
There  were  concurrent  obligations  to  deliver 
and  to  be  ready  to  take  delivery,  and  neither 
party  can  recover  damages  for  breach  of  his 
obligi^n  by  the  other  party  unless  he  was  ready 
and  willing  to  perform  his  part : 

Morion  v.  Lamb,  7  T.  B.  125 ;  4  B.  R.  395; 
OoodMfon  V.  Nunn,  4  T.  B.  7B1. 

The  defendants  never  had  a  vessel  ready  to  take 
d^very  at  the  port  of  London  until  April,  and 
therefore  they  cannot  claim  damages  £)r  delay 
before  that  time. 
A,  T.  Lawrence,  Q.O.  replied. 

The  LoBD  Chakcbllob  (Halsbury). — I  am  of 
cpinion  that  the  judgment  of  Bucknill,  J.  was  right, 
l^e  sole  point  which  I  intend  to  decide  upon  this 
appeal  is  that  whenever  there  are  concurrent 
ODligations  the  party  who  seeks  to  recover 
agunst  the  other  must  show  that  he  has  always 
been  ready  and  willing  to  perform  the  obligation 
upon  him.  It  is  immaterial  whether  the  obliga- 
tion is  express  or  is  implied ;  expreesio  eorum  quse 
iaeiie  niiunl  nihil  operatur.  In  a  contract 
for  the  sale  or  manufacture  of  a  chattel,  the 
one  party  must  be  ready  and  willing  to  deliver, 
and  the  other  to  accept  delivery.  The  differ- 
ence between  the  two  acts  is  quite  immaterial. 
The  one  partr  in  this  case  is  bound  to  build  the 
launch,  and  the  other  to  accept  it  when  built ;  the 
one  is  bound  to  finish  the  launch,  and  the  other 
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to  provide  a  vessel  to  receive  it.  It  is  common 
ground  that  neither  party  has  performed  that 
obligation.  The  law  nas  been  well  ascertained 
and  accepted  for  many  yeais  upon  this  subject. 
Whichever  party  is  the  actor,  and  is  complaining 
of  a  breach  of  contract,  he  is  bound  to  show,  as  a 
matter  of  law,  that  he  has  performed  all  that  was 
incident  to  his  part  of  the  concurrent  obligations. 
The  averment  that  he  was  always  ready  and 
willing  to  perform  his  obligation  is  a  necessary 
averment.  Therefore  in  this  case  each  par^  has 
failed  to  perform  his  obligation.  It  is  said  that 
the  builders  of  the  launch  were  not  ready  in  time, 
but  the  plaintiffs  did  not  give  notice  that  they 
had  a  vessel  ready.  Therefore  it  seems  to  me 
that  neither  party  can  bring  an  action  against 
the  other  for  breach  of  contract,  because  neither 
party  was  ready  and  willing  to  do  his  part  of  the 
0  incurrent  acts.  That  is  toe  only  question  with 
which  we  need  trouble  ourselves.  The  party  who 
brings  the  action  must  show  that  he  was  ready 
and  willing  to  perform  his  part  of  the  concurrent 
acts.  The  defendants  have  not  shown  that  they 
were  ready  and  willing  to  perform  their  part, 
and  therefore  their  appeal  fails  and  must  be 
dismissed. 

Smith,  L.J. — ^I  agree.  The  defendants  are 
suing  the  plaintiffB  to  recover  liquidated  damages 
because  the  plaintiffs  did  not  deliver  the  launch 
until  many  days  after  the  agreed  date.  The 
defendants,  being  the  actor,  must,  in  order  to 
recover  the  damages,  show  that  they  were  always 
ready  and  willing  to  perform  their  part  of  the 
contract  by  having  a  vessel  ready  to  receive  the 
launch  on  ooard,  and  that  they  gave  notice  to  the 
pladntilfo  that  they  had  such  a  vesseL  The  breach 
of  that  obligation  on  the  part  of  the  defendants 
is  clear.  It  is,  tiierefore,  dear  that  the  defendants 
have  not  performed  the  condition  precedent  neces- 
sary to  entitle  them  to  recover  liquidated  damages 
under  the  contract.  The  defendants  contend  that 
they  were  excused  from  performing  that  obliga- 
tion because  they  knew  tbat  the  plaintiffs  were 
not  ready,  and  could  not  be  ready  by  the  appointed 
date ;  but  the  plfuntiffs  say,  on  tne  other  hand, 
that  they  were  excused  from  being  ready  by  tiie 
agreed  date  because  the  defendants  would  not 
then  be  reNody  to  receive  the  launch.  There  were 
conditions  to  be  performed  on  either  side,  and,  if 
excused,  they  were  excused  on  both  sides,  and  the 
defendants  cannot  rely  on  those  conditions  to 
support  their  claim.  Therefore  the  defendants 
cannot  recover,  and  this  appeal  must  be 
dismissed. 

Williams,  L.J. — ^I  entirely  agree.  It  is  plain 
that  under  this  contract  there  was  an  obligation 
upon  the  defendants  to  name  a  vessel  upon  which 
they  were  prepared  to  take  delivery  of  tne  launch, 
on  the  7th  Jan.,  in  London,  and  it  is  also  plain 
that  before  they  can  claim  these  damages  they 
must  show  that  tiiey  were  ready  and  willing  to 
take  delivery,  and  that  they  gave  notice  to  the 
plaintiffs  of  the  name  of  the  vessel.  It  is  now 
admitted  that  in  point  of  fact  the  defendants  did 
not  give  such  notice,  and  did  not  name  any  vessel 
which  would  be  ready  to  take  delivery,  f.o.b.,  in 
London  on  the  7th  Jau.  On  the  contrary,  the 
defendants  gave  notice  to  the  plaintiffs  that  they 
would  not  be  ready  to  take  delivery  on  the  7th 
Jau.  in  London,  l)ecause  they  said  that  they 
must  have  delivery  in  Liverpool  or   Hamburg, 
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and,  if  they  could  not  have  deliyery  in  one  of 
thoee  places,  they  could  not  take  delivery  until 
April.  The  defendants  cannot  deny  their  obli- 
gation to  perform  the  condition  precedent,  and 
cannot  say  that  they  were  ready  and  willing  to 
perform  the  concurrent  condition,  but  they  say 
that  they  were  excused  because  by  their  conduct  the 

glaintiffs  informed  them  that  it  would  be  useless, 
a  the  first  place  it  is  not  pretended  that  the 
plaintiffs  gave  any  such  notice  in  words,  or  even 
by  any  act,  such  as  may  be  in  a  case  where  the 
chattel  to  be  delivered  is  sold  to  someone  else. 
But  it  is  said  that  there  was  such  notice  because 
the  defendants  were  aware  of  the  fact  that  the 
plaintiffs  could  not  be  ready  in  time.  That  does 
not  seem  to  me  to  amount  to  a  waiver  of  the  con- 
dition that  notice  of  a  vessel  should  be  given. 
It  is  plain  that  in  this  case  it  did  not  in  the 
circumstances  amount  to  any  such  waiver.  It 
therefore  seems  to  me  that  the  onus  was  on  the 
defendants  to  g^ve  notice  that  they  were  able  to 
take  delivery  on  a  vessel  in  London  on  the  7th 
Jan.,  and  that  they  did  not  do  so.  I  agree,  there- 
fore, that  this  appeal  must  be  dismissed. 

Appecd  dismissed. 

Solicitors:  for  the  appellants.  Dale,  Newman, 
and  Hood ;  for  the  respondents,  O,  Terrell. 


Thursday,  Nov.  1, 1900. 

(Before   the  Lord  Chancellor  (Halsbury), 
Smith,  M.R.,  and  Collins,  L.J.) 

Sea  Insubanob  Company  v.  Cabb.  (a) 

APPEAL  FBOM  THE  QUEEN'S  BENCH  DIVISION. 

Practice — Commercial  cause — Entering  cause  in 
commercial  list — Discretion  of  judge — Appeal  to 
Court  of  Appeal, 

If  a  judge  directs  a  cause,  which  is  not  in  fact  a 
**  commercial  cause,"  to  be  entered  in  the  com- 
mercial list,  an  appeal  vnll  lie  to  the  Court  of 
Appeal, 

This  was  an  appeal  by  the  defendant  from  an 
order  of  Mathew,  J.,  directing  the  action  to  be 
entered  in  the  list  of  commercial  causes. 

The  plaintiffs  brought  this  action  against  the 
defendant  to  recover  the  amount  which  they  had 
paid,  under  a  policy  of  insurance,  to  the  owners 
of  certain  goods  which  had  been  seized  on  board 
a  vessel  in  the  Persian  Gulf  by  the  defendant, 
who  was  in  command  of  H.M.S.  Lapwing. 

The  present  plaintiffs  had  been  sued  upon  the 
policy  by  the  owners  of  these  goods,  ana  judg- 
ment had  been  given  against  them :  {Fracis,  Times, 
and  Co.  v.  Sea  Insurance  Company,  8  Asp.  Mar. 
Law  Cas.  418 ;  3  Com.  Oas.  229.) 

In  respect  of  other  goods  which  had  been  seized 
on  board  the  same  vessel,  the  present  defendant 
had  been  sued  by  the  owners,  and  judgment  had 
been  given  against  him :  (Fracis,  Times,  and  Co. 
V.  Carr,  82  L.  T.  Rep.  698.) 

The  defendant  justified  the  seizure  of  the  goods 
under  a  proclamation  issued  by  the  Sultan  of 
Muscat  and  proceedings  before  a  court  of  inquiry 
appointed  by  the  Sultan. 

Upontheapplicationof  the  plaintiffs,  Mathew,  J., 
at  cnambers,  made  an  order  directiiig  tliat  the 
action  should  be  transferred  to  the  commercial 
list^  that  the  plaintiffs  should  deliver  points  of 
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claim  in  seven  days,  that  the  defendant  should 
deliver  points  of  defence  in  seven  days,  that  the 
parties  diould  exchan^  lists  of  documents  in 
seven  dars  and  give  inspection  in  three  days 
afterwards,  and  that  the  action  should  be  tried 
without  a  juiy. 

The  Regulations  made  by  the  judges  of  the 
Queen's  Bench  Division  for  the  despatch  of 
commercial  business,  provide : 

1.  Commeroial  cautes  inolade  caoses  aiisiog  oat  of 
the  ordinary  tnuiBaotionB  of  merohants  and  traders; 
amoDgst  oUiers,  thoee  relating  to  the  oonttmotion  of 
meroaatile  doonments,  export  or  import  of  merohandiflft, 
afiFreightment,  insnranoe,  banking  and  mercantile  agency 
and  mercantile  nsages. 

2.  A  separate  list  for  sommoniee  in  oommerobl 
eaoaes  ehiJl  be  kept  at  chambers.  A  separate  list  will 
also  be  kept  for  the  entry  of  each  oaneea  for  trial,  but 
no  cause  shall  be  entered  in  sooh  list  which  has  not 
been  dealt  with  by  a  jadge  charged  with  commercial 
buBineaa,  upon  application  by  either  party  for  tiiat 
pnrpoie,  or  upon  summons  for  directions  or  otheririae. 

The  defendant  appealed. 

Sir  jB.  B.  Finlay  (A..G.)  and  E.  B.  D.  Acland 
for  the  appellant. — This  action  is  not  a  "com- 
mercial cause  "  within  the  meaning  of  the  regula- 
tions, and  therefore  the  learned  judge  was  wrong 
in  ordering  the  action  to  be  entered  in  the  com- 
mercial lid*.  The  real  question  in  this  oajse  \a  a 
serious  question  of  international  law.  It  is  not 
an  action  "arising  out  of  the  ordinary  trans- 
actions of  merchfuits  and  traders,"  witnin  the 
meaning  of  the  regulations.  The  discretion  of 
the  learned  jud^  to  direct  causes  to  be  entered 
in  the  commercial  list  extends  only  to  "  commer- 
cial causes,"  and  an  appeal  lies  against  an  order 
which  directs  a  cause,  which  is  not  a  "  commeroial 
cause,"  to  the  entered  in  that  list: 

Barry  v.  Peruvian  Corporation,  73  L.  T.  Bep.  678 ; 
(1896)  1  Q.  B.  208. 

The  orders  as  to  discovery,  exchange  of  docu- 
ments, &c.,  which  are  usually  made  in  actions 
which  have  been  entered  in  the  commercial  list, 
ought  not  to  be  made  in  an  action  like  this. 

Joseph  Walton,  Q.O.,  F.  W.  HoUams,  and 
Frank  PhiUips  for  the  respondents. — An  appeal 
cannot  be  brought  in  a  case  of  this  kind.  The 
question  whether  an  action  shall  be  put  into  a 
particular  list,  or  be  tried  before  a  purticolar 
judge,  in  the  Queen's  Bench  Division,  is  purely  a 
matter  of  discretion.  The  judges  have  power  for 
the  convenience  of  business  to  arrange  what  actions 
shall  be  put  into  particular  lists  and  be  tried 
before  particular  judges.  There  can  be  no  appeal 
in  such  matters.  The  roles  of  practice  and  evi- 
dence relating  to  actions  entered  in  the  commer- 
cial list  are  the  same  as  those  relating  to  any 
other  actions.  There  is  no  "order,"  within  the 
meaning  of  sect.  19  of  the  Judicature  Act 
1873,  against  which  an  appeal  can  be  brought 
This  action  is  a  "commercial  cause"  and  the 
learned  jitdge  had  therefore  a  discretion  in  the 
matter.  There  is  no  definition  of  "commercial 
cause  "  and  it  is  entirely  within  tiie  discretion  of 
the  judge  to  say  what  are  and  what  are  not  com- 
mercial causes  under  these  regulations,  wldoh  are 
not  orders  and  rules  of  the  Supreme  Court.  The 
question  whether  there  could  be  an  appeal  or  not 
was  not  raised  in  Barry  v.  Peruvian  Corporation 
(ubi  Slip.). 

Sir  B.  B.  Finlay  (A.-G.)  replied. 
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The  Lord  Chancbllob  (Halsbnry). — So  far 
as  I  am  oonoemed,  I  am  of  opinioii  that  apon  the 
main  point  urged  by  counsel  for  the  respondeots 
we  are  bound  by  the  decision  of  this  court  in 
Barry  t.  Peruvian  Corporation  (73  L.  T.  Rep.  678 ; 
(1896)  1  Q.  B.  208).  It  was  decided  in  that  case 
that,  when  the  judge  directs  an  action  to  be 
entered  in  the  list  of  commercial  causes,  it  is  an 
order,  and,  if  it  is  an  order,  it  is  a  matter  of 
appeal.  Although  tbat  case  was  not  a  decision 
inxm  this  question,  yet  it  was  necessary  to  decide 
tms  question  in  order  to  decide  tbe  particular 
point  in  question  in  that  case,  and  the  court  did 
m  that  sense  decide  it.  I  am,  therefore,  of 
opinion  that  the  <^ues<ion  is  concluded  in  this 
court  by  that  decision.  With  regard  to  the 
present  case,  it  has  not  really  been  argued  that 
this  is  a  "commercial  cause."  It  is  true  that 
there  is  no  definition  of  a  "comm^ial  cause." 
It  would  not  be  easy  to  make  a  definition  in 
accordance  with  the  rules  of  logic,  and  I  do  not 
think  that  anyone  would  attempt  such  a  defini- 
tion. On  the  other  hand,  howeyer,  few  business 
men  would  hesitate  to  say  what  was  not  a  com- 
mercial cause  in  most  instances.  It  seems  to  me 
that  it  would  not  be  easy  to  find  a  case  which  is 
more  plunly  not  within  the  examples  of  com- 
merdai  causes  giyen  in  the  regulations.  This 
case  raises  a  grave  question  of  international  law 
as  to  whether  the  seizure  of  these  ffoods  was 
justified  under  a  proclamation  issucwl  by  the 
Sultan  of  Muscat.  I  am  of  opinion  that  the 
present  case  is  not  in  any  way  a  "commercial 
cause  "  within  tbe  meaning  of  tne  regulations.  I 
do  not  intend  to  throw  any  kind  of  doubt  upon 
the  conyenience  and  usefulness  of  the  commeitdal 
court  in  cases  which  are  properly  entered  in  the 
list  of  commercial  causes.  I  think  that  it  is 
most  useful  to  litigants,  and  I  do  not  wish  to  say 
anything  to  interfere  with  its  usefulness.  I  think 
that  this  order  was  wrong,  and  that  this  appeal 
must  be  allowed. 

Smith,  M.R. — I  agree,  and  have  nothing  to 
add. 

OoLLiHS.  L.J.-.I  agree.         ^^^  ^^^ 

Solicitor  for  the  appellant^  The  Solieitor  to  the 

Treasuxy' 

Solicitors  for  the  respondents,  HoUama,  Sons, 
Coward,  and  Hawhsley, 


HIGH    COURT   OF   JUSTICE, 

QUEEN'S  BENCH  DIVISION. 

July  20  and  Aug.  II,  1900. 

(Before  Bigham,  J.) 

Stbamship   Balmoral  Company  Limited  v. 

Mabtbn.  (a) 

Marine  inturance — General  average  and  salvage 
expenses — Valued  policy — Ship  insured  for  value 
in  policy — Ship  of  larger  value  at  time  of 
average  statement  —  Proportion  of  general 
average  and  salvage  charges  to  he  paid  by 
underwriters. 

Where  a  general  average  loss  occurs  under  a  valued 
policy  of  marine  insurance  and  the  ship  at  the 
time  tne  average  statement  is  made  up  is  of  a 
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larger  value  than  the  value  stoUed  in  the  policy, 
the  underwriters  who  have  insured  the  snip  for 
the  full  value  as  stated  in  the  policy  are  not 
hour^d  to  pay  the  owner  the  whole  loss,  hut 
are  hound  to  pay  only  the  proportion  which  the 
value  in  the  policy  hears  to  the  actual  value  on 
which  the  average  statement  has  heen  made  up, 
and  the  same  principle  applies  equally  in  the 
adjusting,  as  oettoeen  the  owner  omd  the  under- 
writers,  of  a  salvage  claim  which  the  owner  hcts 
had  to  pay  for  saivage  services. 

A  ship  was  insured  for  33,000Z.  and  was  valued  in 
the  policy  at  the  same  sum.  During  the  currency 
of  the  policy  a  general  average  loss  was  sustained, 
and  a  salvage  claim  had  to  he  paid  by  the 
owners  under  a  salvage  award  for  salvaae  ser- 
vices to  the  ship.  The  real  value  of  the  ship  for 
the  purpose  of  the  salvage  award  and  at  the  time 
ofmalctng  up  the  average  statement  wcu  taken 
to  he,  and  was  in  fact,  40,000Z.  In  adjusting 
the  general  average  and  salvage  charges  as 
between  the  underwriters  and  the  oumers  of  the 
ship : 

Held,  that  the  underwriters,  having  insured  upon 
the  value  o/ 33,0002.  as  stated  in  the  policy,  were 
ofity  liable  under  the  policy  to  pay  the  owners 
thirty-three'fortieths  as  well  cf  the  salvage 
charges  as  of  the  general  average  charges,  that 
being  the  proportion  of  the  value  in  the  policy  to 
the  actual  vMue  at  tne  time  of  making  up  the 
average  statentent. 

Action  tried  before  Bigham,  J.  in  the  Commercial 
Court. 

The  plaintiffs  were  a  limited  steamship  com- 
pany carrying  on  business  at  Glasgow,  and  the 
d€»fendant  was  an  underwriter  at  Liloyd^s,  and 
carried  on  business  there. 

The  action  was  brought  by  the  plaintiffs,  as  the 
owners  of  the  steamship  Balmoral,  to  recover  a 
loss  under  a  nolicy  of  marine  insurance  on  the 
Balmoral,  underwritten  by  the  defendant;  and 
the  question  in  the  case  was  how  the  claim  for 
certeun  salvage  services  to  the  Balmoral  should 
be  adiusted  as  between  the  owners  (the  plaintifEs) 
and  their  underwriters,  of  whom  the  aef endant 
was  one,  the  owners  contending  that  they  were 
entitled  to  be  reimbursed  the  total  amount  of 
salvage  thev  had  been  condemned  to  pay  in  a 
salvage  action,  and  the  underwriters  contending 
that  as  the  vessel  was  valued  in  the  salvage 
suit  at  40,000{.,  whilst  she  was  only  valued 
in  the  policies  at  33,000Z.,  their  proportion 
should  be  limited  to  thirty-three-fortieths,  and 
that  the  owners  should  bear  tiie  remaining  seven- 
fortieths. 

The  Balmoral  was  insured  under  her  annual 

g>licies  for  twelve  calendar  months  from  the  5th 
ec.  1898  to  the  5th  Dec.  1899,  and  the  ship  was, 
by  agreement  between  the  assured  and  the 
assurers,  valued  in  the  policy  at  33,0002. 

In  June  1899,  during  the  currency  of  this  policy 
and  while  the  ship  was  on  a  voyage  from  t^hila- 
delphia  to  London  with  a  general  cargo,  salvage 
services  were  rendered  to  her  by  the  Amroth 
Castle,  and  an  action  for  the  recovery  of  salvage 
was  commenced  on  the  27th  June  by  the  salvors 
against  the  owners  of  the  Balmoral,  her  cargo  and 
freight.  In  this  suit  the  owners  of  the  Balmoral 
were  condemned  to  pay  500Z.  for  salvage  services 
to  the  ship  and  her  cargo  with  costs  and  interest 
(some  im.). 
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In  this  salvage  action  the  value  of  the  Balmoral 
at  the  time  the  salvage  services  were  rendered  to 
her,  was,  in  an  affidavit  filed  on  behalf  of  the 
owners,  stated  to  be  40,0002.,  and  this  value  of 
40,000{.  was  agreed  upon  as  the  value  of  the  ship 
between  the  owners  and  the  salvors,  the  amount 
being  a  compromise  to  save  the  expense  of  a 
valuation. 

Also  during  the  currency  of  the  policy  a  general 
average  loss  was  sustained  and  general  average 
expenses  were  mcurred. 

in  adjusting  the  general  average  and  salvage 
charges  (the  contributory  value  of  the  ship  being 
taken  at  40,000Z.)>  the  average  adjusters  in 
Glasgow  treated  the  general  average  and  salvage 
charge  by  two  different  methods.  They  charged 
the  whole  of  the  salvage  charges  to  the  ship,  but 
they  treated  the  general  average  expenses  (apart 
from  the  salvage  charges)  the  other  way  by 
makii^  the  insurance  for  SSfiOOl.  pay  only  thirty- 
three-fortieths  of  the  total  share  of  the  ^neral 
average  falling  on  the  ship  ;  and  upon  objection 
beiug  made  by  the  underwriters  as  to  the  adjust- 
ment of  the  salvage  charges,  the  adjusters  gave 
as  their  reasons  for  not  reducing  the  salvage  in 

Srojportion  to  the  insured  value  (1)  that  salvage  is 
istmct  from  general  average  and  is  recoverable 
directly  on  the  policy  as  a  loss  by  perils  of  the 
sea:  {Aitchison  v.  jjohre,  41  L.  T,  Bep.  323; 
4  Asp.  Mar.  Law  Gas.  168 ;  L.  Bep.  4  H.  of  L. 
755),  and  that  it  is  not  a  contribution ;  (2)  that 
this  direct  claim  is  recoverable  as  particular 
average  on  a  particular  charee,  and  in  the  case  of 
a  valued  policy  it  is  recoverable  in  the  proportion 
which  the  amouat  insured  bears  to  the  insured 
value  (decision  of  Lindley,  J.  in  Dixon  v.  Whit- 
worth,  40  L.  T.  Bep.  718 ;  4  Asp.  Mar.  Law  Gas. 
327 ;  4  G.  P.  Div.  3/1 ;  Grow  on  Marine  Insurance 
(1896),  p.  226). 

The  underwriters  in  London  interested  in  the 
policies  took  objection  to  this  mode  of  making 
out  the  statement,  and  said  that  in  adjustments 
containing  salvage  charges  these  salvage  charges 
were  adjusted  in  preciselv  the  same  way  as  general 
average — ^namely,  that  the  contributory  value  is 
taken  as  the  basis  of  contribution  and  the  amount 
of  each  individual  policy  is  made  to  pay  the  pro- 
portion that  attaches  to  it  when  compared  with 
the  contributory  value,  and  though  they  did  not 
diepute  that  salvage  is  distinct  from  general 
average,  the^  did  dispute  that  there  was  any 
existing  decision  that  made  them  liable  to  pay 
salvage  charg^es  on  a  salved  property  in  wluch 
they  were  not  interested  by  their  insurance,  which 
contemplated  only  a  value  of  33,000Z.,  and  that 
there  was  no  decision  that  a  policy  must  pay 
salvage  charges  according  to  the  proportion 
between  the  amount  of  sucn  policy  and  the  value 
insured,  where  the  salvage  awa^ — as  in  the 
present  case — was  based  on  a  value  higher  than 
the  value  insured ;  and  that,  therefore,  uie  under- 
writers were  not  liable  to  pay  salvage  charges  on 
a  value  (namely,  40,000Z.)  which  Siey  did  not 
insure. 

After  some  correspondence  on  the  matter  the 
underwriters  finally  declined  to  admit  liability  for 
the  whole  of  the  ship's  share  of  the  salvage  chiurges, 
and  refused  to  give  way  over  the  point  concerning 
the  contributory  value  in  its  relation  to  the  salvage 
charges,  and  they  said  that  as  the  value  of  ihe 
steamer  was  put  at  40,000Z.  for  salvage  services, 
the  underwriters  were   only  interested   to   the 


extent  of  thirty-three-fortietiis,  as  she  was  only 
insured  for  33,000^. 

The  present  action  was  then  brought  against 
the  defendant,  the  other  underwriters  agre^ng  to 
be  bound  by  the  result. 

Mr.  Danson,  an  average  adjuster  of  maOT  years' 
experience,  gave  evidence  for  the  defendant  to 
the  effect  that  there  was  a  well-known  practice 
amongst  English  underwriters  extending  over  a 
long  time  that  when  a  vessel  was  insured  for  a 
sum  less  than  the  contributory  value  upon  which 
general  average  was  adjusted,  or  less  than  ihe 
amount  at  which  the  vessel  was  valued  in  a  salvage 
action,  the  underwriters  were  only  liable  to  pay  in 
the  proportion  of  the  insured  value  to  the  contri- 
butory value  or  salvage  value. 

The  plaintiffs  cont^ded  that  evidence  as  to  the 
practice  was  not  admissible,  and  that  the  practice 
contended  for  by  the  defendant  was  wrong  in  law 
and  ought  not  to  prevail. 

Lech  {Joseph  Walton,  Q.G.  and  Denis  0' Conor 
with  him)  for  the  plaintiffs. 

Piekford,  Q.G.  {Scrutton  and  Mackinnan  with 
him)  for  the  defendant. 

Aitg,  11. — BiGHAM,  J.  read  the  following  judg- 
ment:—In  this  case  the  defendant  and  others 
underwrote  a  policy  of  marine  insurance  on  the 
plaintiffs'  ship  for  33,0002.,  the  ship  being  valued 
in  the  policy  at  the  same  sum.  While  the  poli<^ 
was  current  a  general  average  loss  was  sustained 
and  a  salvage  claim  had  to  m  paid,  and  thereupon 
an  average  statement  was  made  up.  The  real  value 
of  the  sBp  at  the  time  of  the  averaffe  statement 
was  40,000/.,  and  the  rights  of  the  different  parties 
interested — ^namely,  owners  of  ship,  freight,  and 
cargo  respectively — were  regulated  inter  se  on 
that  footing.  The  question  is  whether  the  defen- 
dant and  the  other  underwriters  must  indemnify 
the  plaintiffs  against  the  whole  of  the  average  loss 
payable  bv  them,  or  only  against  thirty-three- 
fortieths  thereof.  The  question  divides  itself  into 
two  parts — ^viz.,  that  relating  to  the  g^eneral 
average  loss,  and  that  relating  to  the  salvage 
claim.  As  to  the  general  average  loss,  the  evidence 
satisfies  me  that  the  practice  in  this  country  is 
for  the  underwriter  on  a  valued  policy  to  pay  only 
the  proportion  which  the  value  in  the  policy  bears 
to  the  actual  value  on  which  the  statement  has 
been  made  up.  Applving  the  rule  of  practice  to 
the  present  case,  the  defendant  will  only  be 
liable  to  make  good  to  the  plaintiffs  thirty-three- 
fortieths  of  the  general  average  loss.  The  plain- 
tiffs say  that  this  rule  is  inconsistent  with  the 
contract  cont^ned  in  the  policy,  because,  as 
between  themselves  and  the  detendant,  the  ship  is 
a  fully  insured  ship.  She  is,  they  sa^,  by  agree- 
ment valued  at  33,000Z.,  and  she  is  insured  for 
that  same  sum ;  and  being  fully  insured  they  are 
entitled  to  a  full  indemmty  against  the  general 
average  claim.  But  I  think  it  is  the  pl^tiffs' 
contention,  rather  than  the  defendant's,  which  is 
inconsistent  with  the  terms  of  the  policy ;  for  the 
defendant  and  the  other  underwriters  have  pro- 
mised to  be  bound  on  the  basis  of  the  ship  being 
worth  33,0002.,  whereas  the  plaintiffs  are  asking 
them  to  pay  on  the  footing  of  the  ship  bein^ 
worth  40,0002.  The  plaintiffs  have  not  satisfied 
me  that  their  contention  is  right.  The  rule  of 
practice  to  which  I  have  referred  has  been  in 
force  for  nearly  a  century.  I  am  asked  to  disregard 
it.    If  I  did  so,  I  should  unsettle  the  basis  on 
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which  exiating  policies  for  many  millions  of  moncjy 
hare  been  made.  I  am  not  disposed  to  do  this 
nnlnsn  I  see  clear  reasons  for  it.  I  see  reasons 
rather  the  other  way,  and,  therefore,  on  this  part 
of  the  question  I  find  for  the  defendant.  As  to 
the  claim  for  salvage  loss,  the  practice  has  been 
for  more  than  a  centory  to  treat  such  claims 
as  claims  for  general  aTorage  are  treated. 


preciselji 
Iihink.t 


think,  thereforv,  the  defendant  must  succeed  on 
this  part  of  the  case  also. 

Judgment  for  the  defendant  with  coats. 

Solicitors  for  the  plaintiffs,  Lowlesa  and  Co. 
Solicitors  for  the  defendant,  Wdltons,  Johnson, 
Bubb,  and  Whatton. 


Nov,  14  and  19, 1900. 
(Before  Mathbw,  J.) 

MONTOOMBBT  AND  CO.  V,  InDBMNITY  MuTUAL 

Mabinb  Assubancb  Company  Limitbd.  (a) 

Marine  insurance  —  Chneral  average — Assu/red 
owner  of  both  ship  and  cargo — Insurance  on 
cargo-^Sacrifice  of  mast — Bight  of  assured  to 
recover  under  policy  —  LicUfUity  of  under- 
writers on  cargo. 

The  fact  thai  the  assured  under  a  policy  of  marine 
insurance  on  cargo  is  owner  of  the  ship  cts  well 
as  owner  of  the  cargo  does  not  prevent  him  from 
recovering  wider  the  policy  from  the  under- 
writers on  the  cargo  in  respect  of  a  general 
average  loss,  as  a  general  average  act  does  not 
depend  on  the  consideration  whether  there  can 
be  any  contribution  or  not  as  between  the 
respective  interests. 

The  Brigella  (69  L,  T,  Bep,  834 ;  7  Asp.  Mar, 
Law  Cas.  403;  (1893)  P.  189)  not  followed, 

A  loss  caused  by  the  cutting  away  of  the  mast  of 
a  ship,  whieJi  by  the  master's  orders  is  cut  away 
for  the  safety  of  the  whole  adventure,  but  which 
oi  the  time  it  is  cut  away  is  not  hopelessly  lost 
and  might  be  saved,  is  a  general  average 
sacrifice  for  which  underwriters  of  a  policy  on 
cargo  against  perils  of  the  seas  are  liable  to  the 
aseured  for  general  average  contribution,  and 
they  are  none  the  less  liabte  because  the  assured 
are  owners  ^  both  ship  and  cargo. 

Shepherd  v.  Kottgen  (37  L.  T.  Rep.  618  ;  3  Asp, 
Mar.  Law  Cas.  544 ;  2  0.  P.  Dxv,  585)  distin- 
guished. 

Commbbcial  cause  tried  before  Mathew,  J. 

The  action  was  brought  by  the  plaintiffs,  the 
owners  of  the  ship  Airlie  and  her  cargo,  to 
recover  ^m  the  defendanU  a  general  average 
loes  under  a  policy  of  marine  insurance  on  cargo 
effected  by  the  defendants;  alternatively,  to 
recover  the  defendants'  proportion  of  suine  and 
labouring  expenses  to  avert  a  total  loss  oi  the 
insured  cargo. 

The  policy  was  expressed  to  be  on  a  cargo  (in 
bags)  cl  niinrate  of  soda  in  the  ship  Airlie  at  and 
from  any  ports  or  places  on  the  West  Coast  of 
South  America  to  any  port  of  call  and  (or) 
discharge  in  the  United  Kingdom  or  on  the 
continent  of  Europe  (within  certain  limits)  or  in 
the  United  States. 

The  insurance  was  agaiost  perils  of  the  seas 
and  other  losses  of  the  same  character,  and  the 
policy  oontidned  the  ordinary  sue  and  labour 
clause,  and  a  provision  that  general  average  was 

im\  B*port«d  by  W.  W.  Oer,  Esq.,  Barrlster«ft-lAw. 


payable  as  per  foreign  statement  or  York  and 
Antwerp  rules,  if  so  made  up. 

During  the  voyage  the  ship  encountered  very 
bad  weaUier;  the  main  mast,  which  was  of  iron 
and  hollow,  had  settled  down.  The  mast,  how- 
ever, was  secured  and  remained  firm  in  its 
position. 

As  the  ship  continued  to  roll,  the  master,  fear- 
ing  that  the  mast  would  break,  and  so  cause  the 
loss  of  the  vessel,  ordered  it  to  be  cut  away,  and  it 
was  cut  away  and  fell  over  the  side. 

The  plaintiffs  were  owners  of  both  the  ship 
Airlie  and  her  cargo,  and  they  now  sought  to 
recover,  under  their  policy  on  the  cargo,  a  general 
average  loss  incurred  by  the  cutting  away  of  the 
mast,  as  tbey  contended  that  the  cutting  away  of 
the  mast  was  under  the  circumstances,  a  general 
average  sacrifice,  rendered  necessary  by  the  perils 
of  the  seas  insured  against. 

The  defendants  said  that  the  cutting  away  of 
the  mast  was  not  a  general  average  sacnfice,  and 
gave  rise  to  no  general  average  claim ;  that,  as 
the  plaintiffs  were  owners  of  both  ship  and  cargo, 
there  could  be  no  contribution  to  general  average 
as  between  diip  and  cargo,  and  therefore  the 
plaintiffo  could  not  claim  under  the  policy  on 
car«> ;  and  that  the  sue  and  labour  clauee  did  not 
apply. 

Carver,  Q.C.  and  /.  A.  Hamilton  for  the 
plaintiffs. — The  first  ground  of  defence  is  that 
the  cutting  away  of  the  mast  was  not  a  general 
average  sacrifice.  With  regard  to  that  the 
cutting  away  of  the  mast  was,  under  the  circum- 
stances, an  act  done  for  the  safety  of  the  whole 
adventure,  the  crew,  cargo,  and  ship,  and  was 
therefore  a  general  average  sacrifice.  The  mast 
when  cut  away  was  not  in  any  danger,  but  in 
the  opinion  of  the  master  it  was  in  such  a  con- 
dition as  to  endanger  the  whole  adventure,  and 
that  is  sufficient  to  establish  the  right  to  eeneral 
average,  accorcUng  to  the  principles  laid  £>wn  in 
Shepherd  v.  KoUgen  (37  L.  T.  Rep.  618 ;  3  Asp. 
Mar.  Law  Cas.  544 ;  2  C.  P.  Div.  578  and  585)  and 
in  IredcUe  and  another  v.  China  Traders'  Insu- 
rance Company  (81  L.  T.  Bep.  231 ;  8  Asp.  Mar. 
Law  Cas.  580;  (1899)  2  Q.  B.  356).  In  Shepherd 
V.  Kottaen  (ic6i  sup,),  the  mast  when  cutaway  was 
a  wreck  and  was  nopelessly  lost,  and  upon  that 
ground  it  was  held  that  there  was  no  general 
average  sacrifice,  and  therefore  no  right  to  general 
average  contribution.  Here  the  evidence  shows 
that  the  mast  was  not  a  wreck  but  was  in  fact 
safe,  and  could  have  been  saved,  and  was  cut 
away  solely  for  the  safety  of  the  whole  adventure. 
That  being  so,  there  is  a  right  to  a  general 
average  contribution.  The  second  ground  of 
defence  is  that  the  ship  and  cargo  belonged  to 
the  same  owners  (the  plaintiffs),  and  that,  there- 
fore, there  can  be  no  general  average  as  there  can 
be  no  contribution  as  between  ship  and  cargo. 
A  claim  to  genMral  average  does  not  depend  on  the 
right  to  contribution.  The  mast  was  sacrificed 
for  the  common  good  and  for  the  safety  of  the 
whole  adventure.  That  brings  the  loss  within 
the  definition  given  by  Lawrence  J.  in  Birkley  v. 
Presarave  (1  Bast,  220,  at  p.  228) :  "  All  loss 
which  arises  in  consequence  of  extraordinary 
sacrifices  made  or  expenses  incurred  for  the  prs- 
servation  of  the  ship  and  cargo  come  within 
general  average,  and  must  be  borne  proporiionably 
by  all  who  are  interested  *' ;  and  it  brings  it  within 
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ihe  prindple  in  Amoold  on  Marine  Insurance, 
p.  895.  Underwriters  in  saoh  cases  are  liable  for 
their  proportion  of  the  loss  falling  on  the  interests 
insured  by  them,  whether  there  is  a  joint  owner- 
ship of  such  interests  or  not.  That  would  show 
that  the  assured  can  reooYer  irrespectiYe  of  the 
joint  ownership  of  interests.  The  defendants  rely 
on  the  judgment  of  Barnes,  J.  in  The  Brigella  (69 
L.  T.  Rep.  834;  7  Asp.  Mar.  Law  Gas.  403 ;  (1893) 
P.  189).  It  is  submitted  that  the  decision  in 
that  case  in  so  far  as  it  touches  the  present  point 
is  erroneous,  and  also  that  it  was  not  necessary 
for  the  decision  of  the  case.  The  learned  judge 
was  wrong  in  thinking  that  the  right  to  genenJ 
aYerage  would  depend  upon  the  right  to  contribu- 
tion, and  that  in  such  a  case  as  uiis  the  right  to 
recoYer  would  be  under  the  sue  and  labour  clause. 
The  obligation  of  the  underwriters  to  contribute 
to  general  aYerage  is  not  under  the  sue  and  labour 
clause,  but  under  the  law  maritime  (per  Lord 
Blackburn  in  Aitchisan  y. Lohre, 41 L. T^Kep.  323, 
at  p.  326;  4  Asp.  Mar.  Law  Gas.  168;  4  App* 
Gas.  755,  at  pp.  764-5) ;  and  in  Oppenheim  y.  Fry 
(8  L.  T.  B«p.  385 ;  3  B.  &  S.  873,  at  p.  884)  the 
same  learned  judge,  then  Blackburn,  J.,  says :  "  I 
have  a  strong  impression  that,  where  a  Yoluntary 
sacrifice  is  made  for  the  benefit  of  the  whole 
adYenture,  it  is  general  average,  whether  the 
ship  and  cargo  and  freight  belong  to  one  only  or 
to  different  adventurers,  or  whether  they  are 
partially  interested  .  .  .  one  in  the  huU  and 
another  in  the  machinery."  The  same  principle 
is  laid  down  in  the  two  American  cases — Potter 
v.  Ocean  Insurance  Company  (3  Sumner,  27)  and 
Oreely  v.  Tremont  Inewrance  Company  (9  Gushing, 
415) ;  and  also  in  the  text-books — ^Emerigon,c.  1^, 
s.  39  ;  Phillips  Oju  Insurance,  ss.  1274, 1412 ;  and 
Beneoke  on  Marine  Insurance,  p.  473.  Also  the 
practice  oi  average  staters  has  always  been  to 
adjust  general  average  irrespective  of  whether  or 
not  the  different  interests  are  owned  by  the  same 
person. 

Joseph  Walton,  Q.G.  and  Loehnis  for  the  defen- 
dants. — With  regiurd  to  the  first  point,  tlie  mast 
was  a  wreck  and  was  valueless  when  it  was  cut 
away.  When  the  master  ordered  it  to  be  cut 
away  he  believed  that  it  was  a  wreck,  and  the 
rigging  was  cut  away  in  order  to  get  rid  of  it  in 
that  way,  as  the  master  feared  that  it  might  fall 
on  the  ship  and  so  cause  the  loss  of  the  ship. 
That  being  so,  the  case  comes  within  Shepherd  v. 
Kottgen  {ubi  sup.),  which  shows  that  there  was  no 
general  average  sacrifice  in  this  case.  With 
regard  to  the  second  point,  as  the  plaintiffs  were 
owners  of  both  ship  and  cargo,  they  cannot  have 
anv  claim  for  a  genei-al  average  loss  against  the 
defendants,  who  were  the  underwriters  on  the 
cargo.  The  right  to  general  average  depends  on 
the  right  to  contribution  as  between  the  two 
interests,  ship  and  cargo.  Where  these  two 
interests  are  owned  bv  the  same  person,  as  in 
this  case,  there  can  be  no  claim  for  general 
average.  A  general  average  loss  is  a  loss  incuired 
by  one  interest  for  the  benefit  of  all  the  other 
interests,  and  that  gives  a  right  to  contribution 
from  the  other  interests.  GonsequentlY,  where 
there  is  no  right  of  contribution  from  the  other 
interests,  the  loss  is  not  a  general  average  loss, 
but  a  particular  average  loss.  The  judgment  of 
Barnes,  J.  in  The  BrigeUa  (ubi  sup,)  is  ngh*-,  and 
concludes  this  case.  That  judgment  shows  that 
there  being  no  contribution  there  is  no  general 


average  loss ;  but  if  the  plaintiffs  '*  had  insured 
all  their  interests  in  one  policy,  expenses  pro- 
perly incurred  in  averting  a  loss  of  those  interests 
imperilled  by  a  peril  insured  against  would  fail 
to  be  borne  by  tne  underwriters  under  the  sue 
and  labour  clause*' :  (per  Barnes,  J.  in  The  BrigeUa^ 
ubi  sup.) ;  but  a  general  average  loss  cannot  be 
recovered  under  the  sue  and  labour  clause : 

Jitehison  v.  Lohre  {vhi  sup.). 
They  also  referred  to 

Kidstoits  V.  Empire  Marine  Insurance  Companj/f 

15  L.  T.  Bep.  12 ;    2  Mar.  Law  Cm.  O.  S.  468 ; 

L.  Bep.  IC.  P.  535; 
Xenos  V.  Foa,  19  L.  T.  Bep.  84 ;  3  Mar.  Law  Cm. 

O.  8.  146  ;  L.  Bep.  3  C.  P.  630 ; 
Dickinson  v.  Jardine,  18  L.  T.  Bep.  717 ;   3  Mar. 

Law  Cm.  O.  S.  126 ;  L.  Bep.  3  C.  P.  639. 

Carver,  Q.G.  in  reply.  ^^^  ^  ^^ 

Nov.  19. — Mathbw,  J.  read  the  following  judg- 
ment: This  was  an  action  on  a  policy  on  the 
cargo  of  the  ship  Airlie  to  recover  a  general 
average  loss  incurred  by  the  cutting  away  of  a 
mast.  The  ship  sailed  on  the  29th  March  1900 
with  a  cargo  of  nitrate  from  Tooopilla,  a  port  on 
the  West  Goast  of  South  America,  for  ohields. 
On  the  17th  May,  while  in  the  latitude  of  the 
river  Plate,  the  vessel  encountered  very  bad 
weather  with  a  heavy  cross  sea,  and  began  to  roll 
and  lurch  violently.  About  9  a.m.  it  was  noticed 
that  the  mainmast,  which  was  an  iron  mast  and 
hollow,  had  settled  down.  The  rigging  which  had 
slackened  was  at  once  tightened  by  a  process 
called  "  swif  tering  up,"  and  the  mast  so  secured 
remained  firm  in  position.  The  ship  continued  to 
roll,  and  the  master,  after  some  time,  fearing  that 
the  mast  would  break  and  fall  on  tiie  deck  and 
cause  the  loss  of  the  vessel,  thought  it  best  to  get 
rid  of  it.  Accordingly  the  vessel  was  brought 
into  position,  the  windward  rig^g  was  out,  and 
the  mast  fell  over  the  side,  carrying  away  portions 
of  the  other  masts  and  rigging.  The  wreckage 
was  promptly  cut  adrift.  Tne  vessel  was  brought 
home  unaer  jury  rig,  and  reached  her  port  of 
discharge  in  safety.  The  first  point  made  by  the 
defend^ts  was  tliat  there  was  no  general  average 
sacrifice.  The  mast,  it  was  said,  was  already 
hopelessly  lost,  and  therefore  was  not  sacrificed 
for  the  safety  of  crew,  ship,  and  cargo.  But  I 
cannot  agree  with  this  cont^tion.  The  mast  was 
not  in  such  a  condition  that  it  must  have  been 
lost,  whether  the  rest  of  the  adventure  had  been 
saved  or  not.  It  could  not  be  said  that  the  mast 
had  no  value,  or  that  it  was  imj^ssible  to  be  saved. 
There  was  a  chance  of  saving  it,  and  that  chance 
was  thrown  away  for  the  safety  of  the  whole 
adventure.  The  master  would  seem  to  have 
exercised  his  judgment  reasonably,  and  it  was  not 
nef^ssary  that  his  view  should  be  borne  out  b^  the 
facts  when  they  came  to  be  afterwards  examined. 
It  was  found  when  the  cargo  was  discharged  that 
the  mast  had  been  in  no  greater  peril  uian  the 
rest  of  the  adventure.  It  had  broken  across 
about  12in.  from  the  keelson.  The  upper 
portion  had  crushed  into  the  lower  in  telescope 
fashion  and  rested  firmly  and  securely  on  toe 
keelson.  For  the  defen^iants  reliance  was  placed 
on  the  case  of  Shepherd  v.  Kottgen  {ubi  sup.), 
where  the  .mast  was  cut  away  but  was  held  to  be 
already  lost.  There  it  appeared  that  the  rigging 
had  been  loosened  in  the  storm,  and  that  aUthat 
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was  done  was  to  anticipate  by  a  few  minutes  an 
inevitable  loss.  The  mast  of  the  Airlie  before 
the  riggine  was  cut  was  firmly  upheld,  and  could 
have  stood  and  been  saved  if  the  master  had  not 
ordered  it  to  be  cut  away.  Upon  the  question  of 
fact  I  am  of  opinion  that  was  a  general  average 
sacrifice. 

Bnt  the  underwriters  relied  upon  another 
defence  which  raises  a  question  of  great  import- 
ance. It  was  said  that  the  loss  of  the  mast 
did  not  give  rise  to  a  general  average  claim 
because  the  ship  and  the  cargo  both  belonged  to 
the  plaintiffs,  and,  as  there  could  be  no  contribu- 
tion in  fact,  there  was  no  general  average  loss. 
The  defendants  relied  on  the  case  of  The  SrigeUa 
(vbi  9up.)  which  was  said  to  be  a  judgment  in 
&TOur  of  their  contention.  It  was  pointed  out, 
however,  that  the  opinion  of  the  learned  judge 
was  not  necessary  to  his  decision,  and  I  was  asked 
to  hear  the  case  argued  and  give  my  judgment 
upon  the  matter.  I  feel  compelled  to  do  so, 
thongh  I  have  great  reluctance  to  express  an 
opinion  on  the  matter  which  differs  from  that  of 
^mes,  J.  The  duty  has  been  probably  imposed 
upon  me  in  order  that,  if  the  case  should  go 
farther,  it  nay  be  more  readily  dealt  with  when 
the  different  views  which  have  been  held  on  this 
snbjeot  have  been  formally  steted.  It  seems  to 
me  that  a  general  average  act  is  not  affected  by 
the  consideration  whether  there  will  be  a  con- 
tributor or  not.  The  sacrifice  is  made  for  the 
safety  of  those  on  board  as  well  as  of  the  ship  and 
cargo.  Bnt  there  is  no  contiibution  from  those 
whose  lives  have  been  saved.  Fui'ther,  in  such  a 
a  case  it  has  never  been  held,  or,  so  far  as  I  know 
argued,  that  as  between  ship  and  freight  there  is 
no  distribution  of  loss  among  the  respective  under 
writers,  because  both  intereete  belong  to  the 
shipowner.  It  was  not  disputed  that  in  the  case 
of  general  average  expenditure,  as  for  instance, 
in  the  hire  of  a  tug  to  extricate  a  ship  from 
a  dangerous  position,  there  was  a  right  to 
demand  contribution  from  underwriters.  The 
explanation  offered  on  behalf  of  the  defen- 
daiite  was  that  such  expenditure  was  recover- 
able under  the  sue,  labour,  and  travel  clause. 
But  that  clause,  it  seems  to  me,  stands  clear 
of  the  insurance  against  general  average  sacrifice. 
Its  object  is  explained  by  Lord  Blackburn 
in  Aiichiaon  v.  Lohre  (ubi  svp.).  It  was  not 
intended  that  the  clause  should  afford  an  addi- 
tional remedy  for  what  was  already  sufficiently 
protected.  Again,  what  is  sacrificed  in  general 
average  ought,  in  my  judgment,  to  be  treated  in 
principle  as  lost  by  the  peril  averted.  In  the 
present  case  the  loss  of  the  mast  must  be 
regarded  as  a  loss  by  perils  of  the  seas — a-  loss 
not  altered  in  ite  character  by  reason  of  a  volun- 
tary act  intended  to  prevent  more  disastrous 
consequences.  Accordingly,  it  has  been  held 
that  a  loss  by  eeneral  average  cannot  be  added 
to  a  loss  to  the  full  amount  insured  so  as  to  cast 
a  further  liability  on  the  underwriter:  (see 
Aiichiion  v.  Lohre,  vM  ettp.).  One  further  conse- 
quence of  the  supposed  rule  would  be  that  in  a 
case  of  joint  ownership  a  jettison  of  cargo  would 
leave  the  underwriter  on  cargo  liable  for  the 
whole  amount,  without  any  right  of  contribution ; 
and  the  concealment  of  the  t&ot  that  the  owner 
of  goods  was  also  the  owner  of  ship  might  be 
treated  as  an  objection  to  the  insurance  on  the 
ground  of  oonc^ment  of  material  fact.    Here 


the  policy  of  insurance  is  a  policy  against  general 
average  aue  to  perils  of  the  seas,  and  other  losses 
of  the  same  character;  and  if  there  were  any 
question  as  to  whether  this  loss  was  covered  as 
general  average,  it  is  certainly  a  loss  of  the  same 
character.  Although  the  point  has  not  been 
dealt  with  in  any  other  case  than  that  of  The 
BrigeUa  (ubi  eibp,)  there  is  considerable  authority 
for  saying  that  the  liability  of  the  underwriter  is 
not  anected  where  insured  intereste  are  joint — . 
Oppenheim  v.  Fry  {uhi  at«p.),  per  Blackburn,  J. ; 
the  two  American  cases.  Potter  v.  Ocean  Insurance 
Company  {ubi  eup,)  and  Oreely  v.  Tremont  Insur- 
ance Company  (ubi  «ip.),  and  Phillips  on  Marine 
Insurance,  ss.  1274  ana  1412.  A  man  of  business 
desirous  of  keeping  a  strict  account  of  his  trans- 
actions would  allocate  such  a  loss  as  this  to  his 
interest  in  ship  and  cargo  in  proportion  to  their 
respective  values.  There  seems  no  reason  why 
his  underwriter  should  not  lie  placed  in  the  same 
position.  It  was  agreed  that  the  figures  should 
be  settled  between  Sie  parties  when  the  question 
of  principle  was  determined.  I  give  judgment 
for  the  plaintiffs  with  coste. 

Judgment  for  the  plaintiffs  for  2272. 178.  vnth 
costs. 

Solicitors  for  the  plaintiffs,  W,  A,  Crump  and 
Son. 

Solicitors  for  the  defendants,  WaUons,  Johnson, 
Bubb,  and  Whatton, 
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(Before  Babnibs,  J.) 

Thb  Holab.  (a) 

Collision — Compulsory  pilotage — Blyth  harbour — 
41  Geo.  3,  c.  hsxxvi.,  s.  6 — Biver  Tyne  Pilotage 
District. 

Sect.  6  of  41  Geo.  3,  c.  Ixxxvi.,  which  made  pilotage 
compulsory  on  foreign  vessels  coming  in  or  out 
of  the  port  of  Newcastle-upon-Tyne,  or  any  of 
the  creeks  or  members  thereof,  applies  to  the  port 
of  Blyth,  and  is  stiU  unrepealed  in  respect  of 
such  vessels  coming  in  or  out  of  Blyth. 

This  was  a  collision  action  brought  by  the  owners 
of  the  steam-tug  George  Peabody  against  the 
Norwegian  steamship  Molar,  which  at  the  time 
of  the  collision  was  called  the  Vadso. 

The  collision  occuiTed  on  the  15th  Feb.  1896,  at 
about  2  a.m.,  inside  Blyth  harbour.  The  George 
Peabody  at  the  time  was  made  fast  close  astern  of 
the  steamship  Voltumo  and  was  helping  to  steer 
her  as  she  entered  the  harbour.  Whilst  so  doing 
the  JSolar  was  seen  coming  down  the  river,  outward 
bound  from  Blyth  to  Bandholm.  She  passed  the 
Voltumo  safely,  but  came  into  collision  with  the 
tug.  The  Holar  at  the  time  was  in  charge  of  a 
pilot  of  the  Trinity  House  of  Newcastle-upon- 
Tyne. 

The  case  was  tried  before  Barnes,  J.  on  the 
30th  Oct.,  and,  after  hearing  the  evidence,  he  held 
that  the  collision  was  due  to  the  negligence  of  the 
pilot  on  board  the  Holar,  and  reserved  the  ques- 
tion whether  or  not  she    was  compulsorily    in 

(a)  Beportad  by  Butlir  Aspimall,  Kaq.,  Q.O.,  »ni  Sutton 
TIMMIS,  Esq.,  Baniiter-at-Law. 
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charge  of  a  duly  qualified  pilot  for  further  con- 
sideration. 

This  qnestion  was  argued  before  him  on  the  5th 
Nov.  One  of  the  Elder  Brethren  of  the  Trinity 
House  of  the  port  of  Newcastle  was  called  by  the 
defendants,  and  produced  the  charter  of  James  IT. 
and  other  records  to  prove  that  the  port  of  Blyth 
was  a  member  of  the  port  of  Newcaistle. 

The  plaintiffs  also  caUed  a  witness  to  proTe 
that  foreign  vessels  had  been  known  to  go  in  and 
out  of  the  port  of  Blyth  without  taking  a  pilot. 

The  charter  referred  to  was  granted  to  the 
Trinity  House  of  Newcastle  by  James  11.,  and  is 
dated  the  26th  July  1687  (Patent  Boll,  2  James  2, 
part  7f  No.  20).  A  copy  of  it  is  to  be  found  set 
out  in  the  appendix  of  Brand's  History  of  New- 
castle, vol.  2,  p.  709. 

The  charter  is  granted  to  "  the  company,  mis- 
tery,  and  brotherh<x>d  and  society  of  shippmasters, 

Syiots,  and, seamen  within  the  town  and  port  of 
fewcastle-upon-Tyne,**  and  constitutes  them  a 
"  body  corporate  oy  the  name  of  Master  Pylots 
and  Seamen  of  the  Trinify  House  of  Newcastle- 
upon-Tyne,"  and  gives  them  jurisdiction  over 
"  the  river  of  Tyne,  the  creeks  or  members  of  the 
same  (that  is  to  sav),  Blyth,  Sunderland,  Hartle- 
poole,  Whitby,  and  Steaths,  and  all  other  creeks 
and  members  belonging  to  the  sidd  port  of  New- 
castle-upon-Tyne." 

It  then  goes  on  to  ffive  the  corporation  power  to 
appoint  pUots,  who  snail  have  the  exclusive  right 
to  pilot  vessels,  and  provides  that 

All  mssterB  or  ownen  of  any  strange  sbipt  which 
■hall  at  any  time  or  timeB  hereafter  reeort  or  oome  into 
our  said  port  of  Newoa«tle<iipon-Tyne  or  any  the  creeks  or 
members  of  the  same  shall  take  in  and  receive  on  board 
the  same  pylotte.  .  .  .  And  if  snoh  strangers  or 
any  of  them  shall  refuse,  denie,  or  neglect  to  take  on 
board  their  said  ships  or  Tessels  the  said  pylotts  so  to 
be  appointed  as  aforesaid  they  shall  nevertheless 
answer  and  pay  .  .  .  the  several  duties  for  pylotage 
hereinafter  mentioned  as  if  they  had  taken  in  snoh 
pylottfl. 

41  Oeo.  3,  c.  Ixxxvi.,  s.  6,  is  as  follows : 

And  be  it  farther  enacted  that  the  owners  or  masters 
of  any  foreign  ships  or  vessels  resorting  to,  or  coming 
into,  or  departing  from  the  said  port  <2  Newcastle-on- 
Tyne,  or  any  of  the  creeks  or  members  belonging 
thereto,  shall,  and  they  are  hereby  obliged  and  required 
respectively  to  receive,  take  on  board,  and  employ  in  the 
piloting  and  condocting  snch  their  ships  or  yessels,  such 
pilots  to  be  licensed  as  aforesaid ;  and  in  case  of  their 
neglect  or  refnsal  to  receive  and  employ  each  pilots  as 
aforesaid,  they  shall  severally,  nevertheless,  answer  and 
pay  to  the  master,  pilot,  and  seamen  the  aforesaid 
pilotage  doties,  and  the  same  shall  be  recoverable  in  the 
same  manner  as  if  snch  pilots  had  been  actRuIly 
received  and  employed:  Provided  always  that  nothing 
in  this  Act  contained  shall  extend,  or  be  constmed  to 
extend,  to  oblige  or  compel  the  owners  or  masters 
of  any  British  ships  or  other  vessels  to  employ  or  make 
nse  of  any  pilot  or  pilots  in  piloting  or  conducting 
snch  ships  or  vessels  if  they  shall  not  respectively  be 
aminded  or  desirous  so  to  do. 

By  sect.  332  of  the  Merchant  Shipping  Act  1854 
(17  &  18  Vict.  c.  104) : 

Every  pilotage  aathority  shall  have  power  by  bje-law 
made  with  the  consent  of  Her  Majesty  in  Council  to 
exempt  the  masters  of  any  ships,  or  of  any  classes  of 
ships,  from  being  compelled  to  employ  qualified  pilots, 
and  to  annex  any  terms  or  conditions  to  such  exemp- 
tions, and  to  revise  and  extend  any  exemptions  now 


existing  by  virtue  of  this  Act  or  any  other  Act  of  Parlia- 
ment, law,  or  charter,  or  by  usage,  upon  such  tenne  and 
conditions  and  in  such  manner  as  may  appear  desirable 
to  such  author!^. 

In  1883  a  code  of  bye-laws  relating  to  pilotage 
in  the  port  (inter  alia)  of  Blyth  was  made  by 
Order  in  Oouncil  by  virtue  of  the  provisions  A 
sect.  333  of  the  Merchant  Shipping  Act  1854  (17 
&  18  Vict.  c.  104). 

AgpinaU,  Q.C.  (with  him  Dr.  Stubbs)  for  the 
defendants.— Pilotage  is  compulsory  on  foreisn 
vessels  coming  in  and  out  of  the  port  of  Bly& 
This  compulsion,  which  had  previously  been  con- 
tained in  ancient  charters,  was  provided  for  by 
sect.  6  of  the  Act  41  Qeo.  3,  c.  Ixxxvi.  That 
section,  so  far  as  it  is  applicable  to  Blyth,  has 
not  becm  repealed. 

Laing,  Q.C.  and  BaUoch  for  the  plaintiffs. — 
Although  pilotage  was  originally  compulsory  upon 
foreign  vessels  coming  in  or  out  of  the  port  of 
Newcastle-upon-Tvne  and  its  creeks  and  mem- 
bers, such  compulsion  has  under  the  powers  of 
the  Merchant  Shipping  Acts  been  removed.  In 
The  Johann  Sverirup  (56  L.  T.  Bep.  256;  6 
Asp.  Mar.  Law  Gas.  73 ;  (1886)  12  P.  Div.  43)  it 
was  held  that  compulsory  pilotage  had  been 
abolished  in  the  river  Tyne  by  the  ^^me  Pilotage 
Order  Oonfirmation  Act  1865  (28  Vict  c.  44), 
which  confirmed  a  provisional  order  which  had 
been  made.  That  Act  transferred  thepowers  of  the 
Trinit]^  House  of  Newcastle  to  the  Tyne  Pilotage 
Commissioners.  The  jurisdiction  of  the  New- 
castle Trinity  .House  in  regard  to  other  places 
originally  within  its  jurisdiction  has  also  been 
taken  away  from  time  to  time.  So  with  regard 
to  Blyth  the  new  bye-laws  made  under  the  Order 
in  Council  of  1883  were  meant  to  repeal  the  com- 

gulsion  contained  in  41  Qw>,  3,  c.  &xxvi.  Sudi 
]^e-laws  contain  provisions  which  are  inconsistent 
with  the  idea  of  pilotage  being  compulsory  at 
Blyth. 

AapinaU,  Q.C.  in  reply. — ^The  bye-laws  relied 
upon  as  relieving  foreign  ships  from  compulsory 
pilotage  were  made  under  the  powers  of  sect.  3^ 
of  the  Merchant  Shipping  Act.  Had  they  been 
intended  to  abolish  compulsory  pilotage,  the 
Order  in  Council  would  have  referred  to  sect.  ^2, 
which  is  the  section  giving  pilotage  authorities 
power  to  exempt  ships  from  compulsory  pilotage, 
whereas  it  only  refers  to  sect.  333. 

Reference  was  also  made  to 

The  Maria  (1839)  1  W.  Bob.  95 ; 
The  Vesta  (1882),  46  L.  T.  Bep.  492 ;  4  Asp.  Mar. 
Law  Cas.  515 ;  7  P.  Div.  240. 

Barnes,  J. — In  this  case  there  was  a  collision 
between  the  steam-tug  Oearge  Peabody  and  the 
steamship  Vadso  on  the  15th  Feb.  1896,  and  the 
question  of  the  blame  in  connection  with  the  case 
was  tried  before  me  lately.  I  held  that  the  colli- 
sion was  caused  by  the  fault  or  neglect  of  the 
pilot  of  the  Vadso,  which  vessel  is  now  called  the 
Solar,  and  the  question  was  reserved  for  con- 
sideration whether  the  pilot  of  the  Vadso  was 
employed  by  compulsion  of  law.  If  he  were  so 
employed  it  would  mean  that  the  defendants 
would  not  be  held  responsible  for  the  collision ; 
wherees  if  he  were  not  compulsorily  emplojred  he 
would  be  treated  in  law  as  uieir  servant,  and  they 
would  be  held  responsible.  Now,  the  defendants 
assert  that  the  pilot  was  compulsorily  employed 
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by  Tirtae  of  the  6th  section  of  41  Geo.  3, 
o.  IzxxyL  [His  Lordship  read  if  There  are 
two  matters  to  state  in  connection  with  that 
section.  The  first  is  that  the  Vadso  was  a 
foreiffn  ship— she  was  a  Norwegian  steamship-— 
and  uie  second  is  that  it  has  been  proyed  that  the 
port  of  Blytii,  in  which  this  accident  happened, 
was  at  the  time  of  this  collision  **  one  of  the  creeks 
or  members  of  the  port  of  Newcastle,*'  within  the 
meaning  of  the  secraon  to  which  I  hare  referred. 
The  plaintiffs,  on  the  other  hand,  assert  that 
pilotage  is  no  longer  compulsory  in  the  port  of 
BWih,  by  reason  of  a  change  in  the  regulations 
afrocdng  the  port,  which  they  contend  has  had 
the  effect  of  aboHshing  compulsory  pilotage  in 
that  port.  The  question,  I  think,  would  perhaps 
haye  been  more  accurately  disposed  of  by  me  if  I 
were  to  reserye  my  judgment  and  express  it  more 
closely  and  clearly,  but  at  the  same  time  I  haye 
formed  a  definite  yiew  about  the  point,  and  I  do 
not  think  I  should  serye  any  useful  purpose  by 
considering  the  matter  farther.  I  propose  to 
deal  with  it  at  once.  The  point  made  by  the 
defendants  may  be  shortly  stated  to  be  this,  that 
there  was  originally  hj  the  Act  of  1801  com- 
pulsory pilotai»  eetabhshed  oyer  the  Tyne  and 
^arioas  <^kB^  members  belonging  to  the  port 
of  Newcastle,  and  that  nothing  bas  since  t&en 
place  to  repeal  or  yary  the  section  to  which  I  haye 
referred,  so  far  as  compulsory  pilotage  in  Blyth 
is  concerned,  since  the  Act  was  passed.  The  case 
for  the  plaintiffs  seems  to  be  this,  that  what 
has  since  taken  place  is  sufficient  to  repeal  the 
aeetioin  in  question,  so  far  as  it  relates  to  compul- 
sory pilotage,  and  that  now,  therefore,  pilotage 
IB  no  longer  compulsory.  The  point  which  is 
made  on  the  part  of  the  plaintiffs  is  that  by 
Tirtne  of  sect.  ^3  of  the  Merchant  Shipping  Act 
1854,  repeated  by  another  section  in  the  £st  of 
1894,  there  has  heea  a  new  code  relating  to  pilot- 
age established  which  has  the  effect  of  repealing 
sect.  6  and  making  pilotage  no  longer  compul- 
soiy.  There  appears  to  be  no  doubt  about  this, 
that  orieinally  the  port  of  Blvth  formed  part  of  the 
port  of  New(»stle  so  far  as  this  matter  of  pUotage 
was  concerned,  and  that  from  time  to  time  in  late 
years  the  Act  of  1801  and  the  jurisdiction  of  the 
Triaity  House  at  Newcastle-on-Tyne  has  been 
affected  by  taking  out  of  that  Act  yarious  ports, 
among  ouiers  Newcastle  itself,  and  constitutinff 
freoh  authorities  for  the  purpose  of  dealing  with 
pilotage  within  the  yarious  ports.  But  that  has 
not  Men  done  with  regard  to  Blyth.  Blvth 
remains  as  it  was  under  the  Act  of  1801,  unless 
it  has  been  affected  in  the  way  the  plaintiffs 
contend  by  the  bye-laws  made  in  1883,  pursuant 
to  the  33^rd  section  of  the  Merchant  Shipping 
Act.  There  is  another  section  which  has  oeen 
considered — ^namely,  sect.  332,  which  giyes  power 
to  pilotage  authorities  to  make  and  extend 
exemptions  from  compulsory  pilotase.  It  is  to 
be  noticed  that  the  333rd  section,  under  which  the 

S'e-laws  of  1833  were  made,  does  not  deal  with 
e    questian   of    compulsory    pilotage    at  all, 
bat    deab,    among    other     things,     with     the 

r>wer  to  alter  and  reduce  the  rates  of  pilotage, 
think  it  is  clear,  when  those  bye-laws  are  con- 
sidered, that  there  is  nothing  whateyer  in  them 
which  purporto  to  deal  with  the  rights  conferred 
under  sect.  332,  although  there  is  to  a  certain 
extent  a  chanse  in  the  rates,  for  whereas  under 
the  Act  of  1801  there  was  a  difference  between 

7oL.  IX„  N.  S. 


the  rates  on  British  and  foreign  ships,  all  are  put 
upon  the  same  footing  by  the  bye-laws  of  1^3. 
Taking  the  matter,  therefore,  as  it  stands  as 
affecting  the  port  of  Blyth,  there  is  nothing  but 
the  Act  of  1801  and  these  bje-laws,  and  1  can 
find  nothing  in  these  bye-laws  which  in  any  way 
modifies  the  obligation  to  employ  a  pilot  imposed 
upon  a  foreign  yessel  by  the  Act  of  1801. 

But  Mr.  Laing,  for  the  plaintiffs,  says  that  if  the 
case  is  decided  upon  the  same  lines  as  the  case  of 
The  Johannes  Sverdrup  {ubi  step.),  it  follows  that 
compulsory  jpilota^  has  been  abolished  so  far  as 
the  port  of  Blyth  is  concerned.  Now,  the  case  of 
The  Johannei  Sverdrup  (ubi  sup.)  was  a  case  of  a 
yessel  in  the  port  of  Newcastle,  and  that  port— or, 
to  use  precise  terms,  the  Tjne — has  been  taken  out 
of  the  operation  of  the  Act  of  1801  by  reason  of  a 
proyisional  order  embodied  in  an  Act  of  Parlia- 
ment of  1865,  which  contains  a  complete  code  of 
regulations  respecting  pilotage  in  the  riyer  Tyne. 
That  proyisional  order  was  made  by  yirtue  of 
sect.  ^  of  25  &  26  Vict.  o.  63,  which  enabled  the 
Board  of  Trade,  by  proyisional  order,  to,  amongst 
other  things,  transfer  pilotage  jurisdiction  and 
constitute  new  pilotage  authorities,  and  to  exempt 
from  compulsory  pilotage  in  any  district,  and  so 
on.  In  1S65  there  is  to  be  found  an  Act  of  Par- 
liament giying  effect  to  a  proyisional  order  affect- 
ing the  Tyne,  which  constitutes  a  body  of  com- 
missioners for  the  Tyne,  defines  the  pilotage 
district,  transfers  to  the  commissioners  the  juris- 
diction yested  in  the  Trinity  House  of  Newcastle- 
on-Tyne,  and  proyides  for  pilotage  dues,  and 
under  sect.  16  proyides  that  "Nothing  in  this 
order  shall  extend  to  oblige  the  master  or  owner 
of  any  yessel  to  employ  ...  a  pUot  if  he  is 
not  desirous  so  to  do.*'  It  was  held  m  the  case  of 
The  Johannes  Sverdrup  (ubi  sup,)  that  that  pro- 
yisional order  contained  a  complete  code  of  regu- 
lations respecting  pilotage  in  toe  riyer  Tyne,  and 
that  its  proyisions  superseded  those  of  41  Qeo.  3, 
c.  Ixxxyi. ;  and  that,  therefore,  under  sect.  16  of 
the  schedule  pilotage  was  not  compulsoir  in  the 
case  of  either  British  or  foreign  yessels  in  the  T  vne. 
It  seems  to  me  that  that  case  has  no  application 
to  t^e  matter  before  me,  because  it  is  dealing 
with  the  effect  of  an  Act  of  Parliament  confirming 
a  proyisional  order,  and  is  concerned  solely  wit£ 
the  effect  and  result  of  that  proyisional  order  and 
the  Act  confirming  it^  The  present  case  appears 
to  me  to  be  entire^  and  totally  different,  because 
there  is  no  proyisional  ordeor,  and  no  Act  of 
Parliament  yarying  the  effect  of  the  Act  of  1801. 
There  is  only  a  set  of  bye-laws  made  by  the 
pilotage  authority  still  existing  as  far  as  the  port 
of  Blyth  is  concerned — the  Trinity  House  of  New- 
castle-on-Tyne ;  and  those  bje-laws  are  made«  and 
really  only  maide,  by  reason  of  sect.  333  of  the 
Merchant  Shipping  Act  of  1854,  now  continued 
by  the  later  Act  of  1894.  The  only  other  points 
which  I  think  it  necessary  to  refer  to  are  these : 
It  is  said  that  by  the  terms  of  the  bye-laws  of 
18^  themselyes  there  has  been  an  abolition  of 
compulsory  pilotage,  and  Mr.  Laing  relied  upon 
the  mtter  part  of  the  13th  clause,  which  says  that 
*'the  pilotage  dues  shall  be  paid  to  the  sub- 
commissioners  or  to  the  pilot  performing  such 
pilotaee  within  fiye  days  after  the  performance 
thereof."  He  argued  that  as  the  pilotage  dues 
are  only  to  be  paid  to  the  sub-commiasioners 
"  after  the  pilot  has  performed  the  pilotage 
duties  they  cannot  possibly  be  paid  where  the 
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pilot  has  not  performed  the  daty,  and  that  that 
implies  that  toe  dues  cannot  l>e  compnlsorily 
imposed.  The  language  is  nothing  more  than  a 
repetition  of  what  is  to  be  found  in  the  latter 
part  of  sect.  7  of  the  Act  of  1801,  and  it  is  impos- 
sible to  construe  that  section  as  taking  away  the 
compulsion  imposed  by  sect.  6,  merely  because  it 
speaks  of  the  pilotage  dues  being  paid  within  five 
days  after  the  pilotage  duties  have  been  per- 
formed. Moreover  it  appears  to  me  on  the 
evidence  which  has  been  given  that  there  is 
nothing  to  show  that  there  has  been  any  custom 
or  usa^e  with  regard  to  the  matter.  It  has  been 
said  that  there  are  cases  in  which  foreign  ships 
have  not  been  asked  to  pay  after  ooming  in  or 
^ing  out  of  port.  That  does  not,  to  my  mind, 
affect  the  legal  question  whether  it  is  compulsory 
in  law  or  not,  and  the  conclusion  to  which  I  have 
come  on  the  reading  of  these  Acts  of  Parliament, 
and  the  orders  and  bye-laws,  is  that  there  is 
nothing  to  be  found  wmch  in  ai^y  way  abolishes 
the  compulsion  imposed  by  sect  6  of  the  Act  of 
1801,  though  there  is  a  reduction  of  the  rates  in 
accordance  with  the  powers  conferred  by  the 
Merchant  Shipping  Acts.  For  these  reasons  I 
must  hold  that  the  pilotage  in  this  case  was  com- 
pulsory by  law,  and  that  the  defendants  are 
ezoneratea  from  responsibility. 

Judgment  far  the  defendants. 

Solicitors  for  the  plaintiffs,  Ince,  Colt,  and  Inee 
agents  for  W,  CharUon,  Blyth. 
Solicitors  for  the  defendants,  Stokes  and  Stokes. 


M<mday,  Nov.  6, 1900. 

(Before  Babnbs,  J.) 

Thb  Ruby,  (a) 

Mortgage — Act  of  bankruptcy  before  mortgagt 
Merchant  Shipping  Act\S94,  s.  SS— Bankruptcy 
Act  1883,  88.  43,  44,  49. 

Where  a  mortgage  is  granted  on  a  ship  after  the 
mortgagor  lias  com^nitted  an  act  of  bankruptcy, 
in  respect  of  which  he  is  subsequently  adjudu 
cated  a  banikrupt,  the  mortgage  is  protected  by 
sect.  49  of  the  bankruptcy  Act  if  the  m>ortgagee 
had  no  notice  of  the  act  of  bankruptcy  at  the 
date  of  the  mortgage,  notwithstanding  the  fact 
thai  the  ship  rem^zins  in  the  possession  of  the 
mortgagor  up  to  the  date  of  the  receiving  order. 

Lyon  V.  Weldon  (1824)  2  Bing.  SS4)  followed. 

This  was  a  motion  on  behalf  of  a  mortgagee  of  a 
British  ship  for  an  order  that  he  was  entitled 
to  have  paid  out  of  court  to  him  the  sum  of 
2212.  178.  8d.,  being  the  proceeds  of  the  sale  of 
the  steamship  Ruby. 

The  case  is  reported  on  other  grounds  in  78 
L.  T.  Rep.  235  and  267 ;  8  Asp.  Mar.  Law  Gas. 
389  and  421 ;  (1898)  P.  52  and  59. 

On  the  1st  Sept.  1897  the  owner  of  the  steam- 
ship Ruby  mortgaged  her  to  the  plaintiff,  and  on 
the  2nd  Sept.  the  mortgage  was  duly  registered. 

Shortly  afterwards  an  action  in  rem  was  com- 
menced in  the  Bow  County  Court  aj^ainst  the 
owner  of  the  Ruby  by  the  owners  of  a  skiff  for 
dama^  by  a  coUision,  and  on  the  3rd  Sept.  the 

Siaintiffs  obtained  judgment  for  212.   178.  lOd. 
ebt  and  costs. 

(a)  Bepoited  by  Bdtlbb  Aspinall,  Esq.,  Q.O.,  and  Sutton 
Txiaus,  Biq.,  Bftirlster-ftt-Law. 


The  owner  of  the  Ruby  having  made  default  in 
payment  a  warrant  of  execution  was  issued,  and 
the  vessel  was  seized  by  the  high  bailiff  of  the 
Bow  County  Court. 

The  vessel  was  duly  appraised  and  sold  for 
3802.  on  the  28th  Oct.,  but  the  registrar  of 
shipping  at  Newhaven  refused  to  register  the 
bill  of  ^e  except  subject  to  the  plaintiffs  out- 
standing mortgage. 

On  the  23rd  Nov.  a  receiving  order  wsb  made 
against  the  mortgagor,  the  original  owner,  and 
the  mortgagee  exercised  his  poveer  of  sale  under 
the  mortage. 

The  mortgagee  having  intervened  in  the  collision 
action,  in  Jan.  1898  proceedings  were  taken  before 
the  President  (Sir  F.  Jeune)  (78  L.  T.  Rep.  267 ; 
8  Asp.  Mar.  Law  Cas.  389 ;  (1898)  P.  52),  who  ulti- 
mately  set  aside  the  sale  by  the  mortgagee,  upheld 
the  sale  by  the  bailiff,  and  ordered  the  proceeds 
to  be  brought  into  the  High  Court. 

The  mortgagee  now  claimed  the  balance  of  the 
fund  in  court  as  against  the  trustee  in  bankruptcy 
of  the  mortga^r.  The  act  of  bankruptcy  on 
which  the  receiving  order  was  made  was  com- 
mitted on  the  7th  July,  and  it  was  proved  that  at 
the  date  of  the  mortnige  the  mortgagee  had  no 
notice  of  any  act  of  bankruptcy  committed  by 
the  ovmer  of  the  Ruby, 

By  sect.  36  of  the  Merchant  Shipping  Act  1894 
(57  &  58  Vict  c.  60) : 

A  registered  movtgAge  of  a  ship  or  share  shall  not  be 
affeoted  by  any  aot  of  baokrnptoy  oommitted  by  the 
mortg4gar  after  the  date  of  the  record  of  the  mortgage, 
notirithetanding  that  the  mortgagor  at  the  oommenoe- 
meat  of  his  bankmptoy  had  the  ship  or  share  in  his 
possession,  order,  or  disposition,  or  was  reputed  owner 
thereof,  and  the  mortgage  shall  be  preferred  to  any 
right,  olaim,  or  interest  therein  of  the  other  orediton 
of  the  bankmpt  or  any  trustee  or  assignee  on  their 
behalf. 

By  sect  43  of  the  Bankruptcy  Act  1883  (46  & 
47  Vict  o.  52) : 

The  bankmptoy  of  a  debtor,  whether  the  same  takes  plaoe 
on  the  debtor's  own  petition  or  upon  that  of  a  creditor  or 
creditors,  shall  be  deemed  to  have  relation  back  to,  and 
to  commence  at,  the  time  of  the  aot  of  baakiiiptc^  being 
committed  on  which  a  receiviog  order  is  made  against 
him,  or,  if  the  bankrupt  is  proved  to  have  oommitted 
more  acts  of  bankraptoy  than  one,  to  have  relation  back 
to,  and  to  commence  at,  the  time  of  the  first  of  the  acta 
of  bankmptoy  proved  to  have  beeo  oommitted  by  the  bank- 
mpt within  three  months  next  preceding  the  date  of  the 
presentation  of  the  bankraptoy  petition ;  but  no  bank- 
mptoy petltioD,  receiving  order,  or  adjudication  shall  be 
rendered  invalid  by  reason  of  any  aot  of  bankraptoy 
anterior  to  the  debt  of  the  petitioning  creditor. 

Sect.  44.  The  property  of  the  bankrupt  divisible 
amongst  his  creditors  .  .  .  shall  comprise  the 
following  particolars  :  (i.)  All  each  property  as  may 
belong  to  or  be  vested  in  the  bankmpt  at  the  commence- 
ment of  the  bankmptoy,  or  may  be  acquired  by  or 
devolve  on  him  before  his  discharge,  (iii.)  All  goods 
being,  at  the  commencement  of  the  bankmptoy,  in  the 
possession,  order,  or  disposition  of  the  bankmpt  in  his 
trade  or  business,  by  the  consent  and  permission  of  the 
true  owner,  under  snoh  circumstances  that  he  is  the 
reputed  ovner  thereof :  Provided  that  things  in  action 
other  than  debto  due  or  growing  due  to  the  bankmpt 
in  the  course  of  his  trade  or  business  shall  not  be  deemed 
goods  within  the  meaning  of  this  section. 

Sect.  49.  Subject  to  the  foregoing  provisions  of  this 
Aot  with  respect  to  the  effect  of  bankmptoy  on  an 
ezeoution  or  attachment,  and  with  respect  to  the  avoid- 
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Mioe  of  oertain  MttlementB  and  prefeienoes,  nothing  in 
ilua  Aot  ahall  inT»Iidft(e,  in  the  oase  of  a  bankraptoj 
(e)  Any  oonToyanoe  or  awrignment  by  tbe  bankrapt  for 
▼ahiable  oonsideration :  Provided  that  both  the  follow- 
ing oonditions  are  complied  with — ^namely  (1)  the  pay- 
ment,  delivery,  oonveyance,  assignment,  contract,  dealing, 
or  transaction,  as  the  ease  may  be,  takes  plaoe  before 
the  date  of  the  reoeiTing  order;  and  (2)  the  person 
(oi&er  than  the  debtor)  to,  by,  or  with  whom  the  pay- 
ment, delivery,  oonTeyance,  assignment,  contract,  deid- 
ing,  or  transaction  was  made,  executed,  or  entered  into, 
has  not  at  the  time  of  the  payment,  delivery,  convey- 
ance, assignment,  contract,  dealing,  or  transaetion, 
notioe  of  any  available  aot  of  bankruptcy  committed  by 
the  bankrupt  before  that  time, 

Laing,  Q.O.  for  the  mortgagee. — Sect.  49  is 
relied  apon.  This  is  not  a  case  within  sect.  44 
(iii.)  becanse  at  the  commencement  of  the  bank- 
ruptcy— viz.,  on  the  7th  July  1897 — ^the  bank- 
rapt  was  not  the  apparent  owner  of  the  ship, 
but  the  real  owner.  Further,  he  could  not  be 
in  poeeession  of  the  ship  with  the  consent  of 
the  mortgagee  at  the  commencement  of  the 
bankrupt^  sinoe  the  mortgagee's  title  did 
not  accrue  until  some  time  afterwards.  Com- 
mencement of  the  bankruptcy  means  the  date  on 
which  the  act  of  bankruptcy  was  committed : 
Lffon  V.  WMon  (1824)  2  Bing.  334. 

Sect.  36  of  the  Merchant  Shipping  Act  1894  has 
reference  only  to  acts  of  bankruptcy  committed 
after  tbe  date  of  the  mortgage,  and  refers  only  to 
properly  registered  mortgages.  The  effect  of  the 
section  is  to  take  registered  mortgages  out  of  sub- 
sect.  (iiL)  of  sect.  44  of  the  Bankruptcy  Act  1883. 

Muir  Mackenzie  (Herbert  Beed,  Q.G.  with  him) 
for  the  trustee  in  buikruptcy. — The  title  of  the 
trustee  relates  back  to  the  act  of  bankruptcy,  and 
the  case  does  not  come  within  sect.  36  of  the 
Merchant  Shipping  Act  1894.  Sect.  36  only  pro- 
tects a  mortgagee  where  the  act  was  committed 
after  the  mortgage,  and  not,  as  in  the  present 
case,  before  it  was  committed.  The  mortgagee, 
however,  claims  the  orotection  of  sect.  49  of  the 
Bankruptcy  Act  1883,  and,  tiiat  being  so,  if  the 
case  of  Lyon  v.  Weldon  (tbbi  tup.)  is  g<wd  law,  the 
case  of  the  trustee  cannot  be  supported.  That 
case  has  never  been  overruled,  but  has  been 
subject  to  some  criticism  in  Williams,  L.  J.'s  book 
on  JBankruptcy,  7th  edit.,  p.  211. 

Babnbs,  J. — ^If  you  cannot  disimguish  this 
case  from  the  decision  in  Lyon  v.  Weldon  {vM 
9up.)  1  am  bound  to  follow  that  authority.  I 
thmk  tbe  money  must  be  paid  out  to  the  mort- 
gagee, and  that  there  shomd  be  no  costs — each 
parity  must  bear  their  own  costs. 

Solicitors  for  the  mortgagee,  /.  A.  and  H.  E. 
Panfield, 

Solicitors  for  the  trustee  in  bankruptcy,  Trinder 
and  Capron, 


Nov.  5  and  6, 1900. 

(Before  Babnbs,  J.  and  Tbinity  Mastbbs.) 

Thb  Santiago,  (a) 

Salvage — Pilot — Services  beyond  ordinary  scope  of 
employment  —  Merchant  Shipping  Act  1894, 
s.  593. 

Where  a  pilot  in  charge  of  a  ship  engaaed  in  sal/ving 
another  performed  services  which  could  not 
reasonably  oe  considered  to  corns  within  the  scope 
of  his  contract  as  pilot,  he  was  held  entitled  to 
receive  salvage  Jrom  the  owners  of  the  salved 

Akerblom  v.  Price  (44  L.  T.  Bep,  837  ;  4  Asp. 
Mar.  Law  Cas.  441 ;  7  Q.  B.  Div.  129)  followed. 

This  was  an  action  originally  brought  by  the 
owners,  master,  and  crew  of  the  steamship  Portia 
for  salvage  services  rendered  to  the  steamship 
Santia^Ot  her  cargo  and  freight,  in  the  North  Sea 
on  the  19th  Oct.  1900. 

The  Portia  was  a  steamship  of  484  tons  net 
and  773  tons  gross  register,  and  was  on  a  voyage 
from  Hamburg  to  London  with  a  full  general 
careo,  manned  by  a  crew  of  seventeen  hands  all 
told,  and  carrying  thirty-nine  passengers. 

A.bout  7  a.m.  on  the  19th  Oct.,  when  about 
thirteen  miles  S.E.  of  Southwold  lightship,  she 
feU  in  with  the  Santiago,  which  was  at  anchor 
with  her  engines  broken  down. 

The  Santiago  was  a  Spanish  steamship  of  2138 
gross  and  1360  tons  net,  and  at  the  time  was  on  a 
voyage  from  Bilbao  to  Newcastle-on  Tyne  with  a 
cargo  of  ore,  manned  by  a  crew  of  thirty-six 
hands.. 

The  agreed  value  of  the  ship  was  13,0002.,  of 
her  cargo  7000Z.,  and  of  her  freight  2502. 

The  weather  at  the  time  was  a  strong  E.N.E. 
wind  with  a  heavy  sea,  and  the  hawsers  were 
with  some  difficulty  made  fast.  Towing  proceeded 
without  event,  and  when  inside  the  Shipwash 
the  Portia  was  boarded  by  a  pilot,  Jonas 
Harrington. 

In  coming  up  the  East  Swin  the  plaintiffs' 
case  was  that  the  Santiago  sheered  badly,  and  on 
one  occasion  took  a  violent  sheer  and  bad  to  be 
turned  round  in  order  to  be  got  on  her  course 
again. 

When  a  little  above  the  Nore  a  boat  was  let 
down  by  a  rope  to  the  Santiago,  but,  as  it  came 
alongside,  the  Santiaao  took  a  heavy  sheer, 
causing  the  rope  to  slacken  and  foul  the  pro- 
peller of  the  Portia,  and  in  consequence  the  boat 
was  smashed,  the  engines  of  the'  Portia  had  to 
be  stopped,  and  the  Santiago  overran  her,  causing 
the  towinff  hawsers  to  get  foul  of  her  propeller. 

At  the  trial  leave  was  given  to  the  pilot  of  the 
Portia  to  be  added  as  a  plaintiff  for  his  alleged 
services  in  assisting  to  salve  the  Santiago. 

The  pilot  also  claimed  extra  pilotage  for 
leading  m  a  vessel  which  had  not  a  qualifi^  pilot 
on  board  under  sect.  593  of  the  Merchant 
Shipping  Act  1894. 

Tke  defendants  admitted  the  pilot  was  entitled 
to  extra  pilotage,  but  not  to  salvage.  It  is  on 
this  question  that  the  case  is  reported. 

Sect.  593  of  the  Merchant  Shipping  Act  1894 
is  as  follows : 

If  any  boat  or  ship  having  on  board  a  qualified  pilot 
leads  anj  ship  whioh  has  not  a  qnalifled  pilot  on  board 

(•)  Beportad  hj  Bittlir  Abpimall,  Esq.,  Q.O.,  and  Sutton 
TlMMiB,  Ssq.,  Burrtater-ftt-LftW. 
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when  the  Ust-mentioDed  ship  oannofc  from  pcuriioiilar 
oironmstanoes  be  boarded,  the  pilot  so  leading  the  last- 
mentioned  ship  shall  be  entitled  to  the  f  nil  pilotage  rate 
for  the  dittanoe  nm  as  if  he  had  actnall  j  been  on  board 
and  had  charge  of  the  ship. 

BtUler  AspinaUf  Q.C.  and  Dr.  SttiMs  for  all  the 
plaintilfB.— The  pilot  is  entitled  to  something 
more  than  mere  remuneration  for  pilotage.  The 
Santiago  was  damaged  and  sheered  badly,  and 
there  was  gp^at  risk  of  her  coming  into  collision 
with  the  Portia,  if  not  other  vessels.  Here  the 
seryices  were  attended  with  such  ripk  that  the 
pilot  could  not  reasonably  be  expected  to  perform 
them  for  the  ordinary  pilot's  fees : 

Akwhlom  T.  Price,  44  L.  T.  Bep.  837  ;  4  Asp.  Mar. 
Law  Cas.  441 ;  7  Q.  B.  Diy.  129. 

The  pilot  was  under  no  contractual  obligations  to 
the  defendants,  and  rendered  serrioes  to  their  pro- 
perty which,  under  the  circumstances,  amounted 
to  salyage.  The  case  is  not  sovemed  by  sect.  593. 
The  right  to  salvage  depends  upon  benefit  con- 
ferred. The  defendants  nave  ha4  the  advantage 
of  the  pilot's  local  knowledge  and  experience  and 
ought  to  pay  for  them. 

Laing,  Q.C.  and  Dawson  Miller  for  the  defen- 
dants.— The  pilot  was  bound  to  go  on  board  the 
leadins  ship  as  pilot.  He  could  not  in  any  sense 
be  cal^  a  volunteer.  It  is  undesirable  that 
pilots  should  be  allowed  to  recover  salvage  : 

The  General  Palmer  (1828)  2  Hagg.  176  ; 
The  Enierprise,  2  Hagg-  (note),  178. 

In  this  case  he  did  nothing  more  than  he  was 
obliged  to  do  under  his  contract  of  pilotage.  The 
only  claim  he  can  possibly  have  is  for  extra  pilot- 
age under  sect.  593  of  the  Merchant  Shipping  A.ct 
1894. 

Babnbb,  J. — ^This  is  a  claim  for  salvage  made 
bv  the  owners,  master,  and  crew  of  the  steamship 
Portia,  and  by  a  pilot  who  was  on  board  of  her, 
Mr.  Jonas  Harrington,  for  services  rendered  to 
the  steamship  Santiago  off  the  east  coast  on  the 
I9th  Oct.  last.  The  Portia  is  a  screw  steamship 
of  484  tons  net  and  over  700  tons  gross  register, 
and  she  was  bound  from  Hamburg  to  London 
with  ffeneral  cajrgo  and  a  crew  of  seventeen  hands 
all  told,  and  thirty-nine  passengers.  About  seven 
o'clock  in  the  morning  she  fe&  in  with  the  San- 
tiago about  thirteen  mUes  to  the  S.E.  of  South- 
wold.  The  Santiago  is  a  Spanish  steamer  of 
large  size — ^that  is  to  say,  2138  tons  ^px>ss  register. 
She  was  bound  on  a  voyage  from  Bilbao  to  New- 
castle-on-Tyne  with  a  carffo  of  iron  ore  and  a 
crew  of  thirty- six  hands.  It  appears  that  shortly 
before  she  was  found  the  cover  of  her  cylinder 
bioke  and  other  parts  of  the  engines  were 
damaged,  so  that  her  engines  became  useless. 
Thereupon  she  was  brought  to  an  anchor,  it  being 
feared  that  she  might  go  ashore.  Tw<^  of  her 
anchors — a  Isurse  ancnor  and  a  kedge — were  lost, 
but  she  had  oUiers,  and  finally  she  was  brought 
up  with  two  anchors.  There  sne  was  lying  at  the 
time  when  she  was  sighted  by  those  on  board  the 
Portia,  The  Portia  was  asked  by  signal  to  assist, 
and  did  take  this  vessel  in  tow,  but  there  was 
certainly  considerable  difficulty  in  doing  it,  in  the 
course  of  which  the  Portia^s  anchor  fouled  the 
anchor  of  the  Santiago,  and  the  Portia's  anchor 
and  chain  were  lost.  The  weather  had  moderated 
from  the  time  when  the  vessel  first  broke  down, 


and  it  does  not  seem  to  have  been  of  any  rerj 
serious  force  whilst  one  vessel  was  in  tow  of  tfa^ 
other.  There  is  no  doubt  that  in  the  course  ol 
the  towage  which  took  place  from  that  spot  to 
Gravesend  the  Santiago  was  sheering  heavily  all 
the  time,  and  on  one  occasion  took  such  a  violent 
sheer  that  it  was  necessary  for  the  Portia  to  make 
a  complete  sweep  round  in  order  to  get  on  to  her 
course  again.  The  pilot  stated  in  nis  evidence 
that  the  sheering  was  such  that  in  the  passing 
traffic  there  were  occasions  on  which  the  lights, 
which  ought  to  be  expected  from  his  vessel,  were 
changed;  in  other  words,  that  his  own  vessel 
was  £>rced  out  of  position  somewhat  so  as  to  show 
a  green  light  to  other  vessels  when  it  should  show 
a  red  li^t  Whether  that  could  be  guarded 
against  oy  prompt  action  on  the  part  of 
the  Portia  I  am  not  quite  sure,  but  that  is 
what  the  pilot  says  about  it.  They  finally  got 
into  the  Thames,  and  there  again  there  was  con- 
siderable difficulty,  because  in  coming  to  an 
anchor  at  the  Nore  the  rope,  attached  to  a  boat, 
which  was  being  passed  b^ween  the  two  vessels 
was  caught  and  drawn  by  the  Portia's  propeller, 
and  the  boat  was  smashed  up.  The  mate  and 
men  in  the  boat  were  in  the  water  for  some  time. 
The  Portia  also  got  her  pnypeller  foul,  and  there 
was  some  difficulty  in  gettmg  it  clear.  After- 
wards the  Portia  left  the  Santiago  at  anchor  in 
the  same  place  and  proceeded  to  Gravesend,  and 
there  sent  a  tug  down  to  the  Santiago.  That  tuff 
took  the  Santiago  to  Gravesend,  and  is  to  be  paid 
by  the  owners  of  the  Portia  the  sum  of  75Z.  The 
result  of  the  services  is  that  the  Santiago  was 
brought  successfully  into  the  port  of  London,  a 
distance  altogether  of  seventy  miles.  The  Portia 
sustained  some  delay,  and  having  on  board  thirty- 
nine  passengers  she  was  anxious  to  get  into  port 
She  also  incurred  expense  by  the  loss  of  her  cable 
and  anchor,  and  boat,  and  is  liable  to  pay  75^.  to 
the  tug.  Now,  the  principal  points  to  consider 
are,  first  of  aU,  the  values,  which  are  as  foUows : 
Santiago  17,0002.,  her  cargo  20001.,  and  freight 
274Z.,  making  a  total  value  of  19,2742.;  Portia 
13,0002.,  her  cargo  70002.,  and  freight  250L,  total 
20,2502.  The  other  matters  are  the  position  and 
risk  from  which  the  Santiago  was  rescued.  As  I 
have  said,  she  was  thirteen  mUes  to  the  south- 
east of  Southwold,  and  was  lying  there  helpless. 
It  was  absolutely  necessary  she  should  be  got  into 
safety.  At  the  moment  she  was  lying  securely 
anchored,  but  it  was  the  month  of  0<^ber,and 
it  was  uncertain  what  class  of  weather  she  might 
meet  with  if  she  remained  there.  It  is  true  she 
was  in  the  traffic,  but  what  did  help  her  helped 
her  effectively  into  the  port  of  London.  With 
regard  to  ihe  risk  to  the  plaintiffs,  there  were 
several  occasions  on  which  the  Portia  was  in 
trouble  in  rendering  these  services,  as  I  have 
already  pointed  out  in  my  summary  of  the  facts ; 
and  it  must  be  remembered  that  the  Portia  was  a 
vessel  carrying  passengers  and  desirous  of 
getting  rapidly  mto  ^rt  I  think,  taking  all  the 
facts  into  consideration,  that  a  sum  of  10002.  is 
theproper  award  to  make  in  this  case. 

The  apportionment  of  that  gives  rise  to  one 
small  question,  and  that  is  with  regard  to  the 
services  of  the  pilot.  He  has  been  added  as  a 
party  to  this  case,  and  is  nialriTig  a  claim  for 
salvage.  He  has,  I  understand,  mB&  a  claim,  and 
been  paid,  for  leading  this  boat,  the  Santiago,  in, 
under  sect.  593  of  tke  Merchaiit  Shipping  Act, 
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amonntmi;  to  13L  da.  Qd.  Whether  he  is  entitled 
to  make  that  obdm  or  not  I  do  not  think  it 
neoeesary  for  me  to  determine.  He  has  had 
this  monej,  and  what  I  haye  to  oonsider  is 
whether  he  is  entitled  in  the  partioular  circtun- 
stamses  to  make  a  claim  for  salya^  remunera- 
tion. It  is  not  necessary  for  me  in  this  case  to 
add  anything  to  the  judgment  in  Aherhlom  y. 
Price  (ubi  sup).  It  is  not  at  all  desirable  in 
general  that  a  pilot  taking  charge  of  a  vessel, 
even  if  she  is  in  distress,  coming  into  port,  should 
be  allowed  to  claim  for  salvage  services,  but  that 
he  can  do  so  in  some  cases  in  pretty  clear.  I  do 
not  think  either  counsel  has  disputed  this  general 
proposition,  which  may  be  summarised  from  the 
question  stated  in  Aherhlom  v.  Price,  and  put  into 
snort  form,  namely,  that  if  a  pilot  does  render 
such  servioee  to  a  vessel  in  distress  as  no  reason- 
able person,  either  owner  or  pilot,  would  con- 
sider ought  to  come  within  the  scope  of  his 
contract,  then  there  is  no  reason  why  he  should 
not  be  paid  some  salvage  reward,  because  he  runs 
risk  outside  that  which  anybody  has  in  oontem- 
plaUon.  That  does  not  show,  at  aJl,  that  in  all 
cases  where  there  is  some  risk  he  is  to  get  salvage, 
because  the  circumstanoes  may  be  covered  by 
what  is  in  contemplation;  but  the  question 
comes  to  be  this,  Does  he  in  any  particular  case 
run  so  much  risk  that  he  ought  to  receive  some 
salvage  in  addition  to  what  is  considered 
to  be  pilotage  reward  P  This  is  a  peculiar 
case.  Tne  pilot  was  on  board  the  towing  ship 
and  was  engaged  to  assist  her  up  the  Thames. 
In  doing  so  he  had  this  other  ship  in  tow,  and  I 
have  aued  the  Elder  Brethren  whether  they 
think,  having  regard  to  the  facts,  he  ran  more 
risk  than  anybody  ought  to  consider  is  covered 
by  the  contract  of  pilotage,  assuming  there  were 
(me,  which  is  not  the  case  here — at  least  it  is 
doubtful  whether  there  is  any  contract.  They 
think  that  to  some  extent  the  pilot  did  perform 
services  entirely  outside  what  it  ought  to  be  con- 
sidered he  ought  to  perform.  I  think  that  is 
pretty  obvious,  because  it  is  not  at  all  the  case  of 
a  leadinji^  ship  g[ivix^  a  guide  to  the  other  ediip 
coming  in,  to  wmch  the  593rd  section  applies.  1^ 
is  a  case  where  he  is  in  charse  of  a  leacung  ship 
which  is  fast  to  the  other  snip,  and  where  it  is 
shown  that  the  leading  ship  is  exposed  to  very 
considerable  risk  and  danger  wi^  the  traffic  in 
the  Thames — to  risk  of  coUision  with  that  traffic. 
I  think  that  having  regard  to  the  facts  of  this 
particular  case  the  pilot  is  entitled  to  receive 
something  beyond  the  money  which  he  has  been 
paid.  I  apportion  the  award  in  this  way :  I  think 
the  owners  should  receive  the  sum  oi  7202.,  the 
master  802.,  the  pilot  40Z.,  and  the  crew  1602. 
according  to  :^eir  ratings,  with  this  quidification, 
that  the  mate  and  two  men  who  performed  the 
boat  service,  and  who  at  that  critical  moment 
were  nearly  drowned,  should  receive  treble  shares. 
The  claim  of  the  owners  of  the  Portia  must  not 
be  enforced  unless  they  produce  the  receipt  for  the 
amount  of  752.  paid  to  me  tug. 

Solicitors  for  the  phuntiffs,  Btdkee  and  Stohes, 
Sofioitors  for  the  defendants,  W,  A,  Crump  and 
Ben, 


Wednesday,  Nov.  14, 1900. 

(Before  Babnbs,  J.  and  Tbinitt  Mastbbs.) 

Thb  Rohahcb.  (a) 

Salvaae — Tug  towing  vessel  up  to  her  anchor — 
Lights — BegtdaUons  for  Preventing  Collisions 
at  Sea  1897 — Preliminary  definition — Arts,  3, 
5.11. 

Tugs  towing  a  vessel,  which  has  her  anchor  on  the 
ground,  up  to  her  anchor  are  steam  vessels 
towing  another  vessel  within  the  meaning  of 
art.  3  of  the  Regulations  for  Preventing 
Collisions  at  Sea,  and  must  carry  their  side 
lights  and  their  towing  lights. 

Semble,  a  vessel,  which  is  held  by  her  anchor,  in 
the  course  of  being  towed  up  to  it  by  steam, 
tugs,  is  not  a  vessel  being  towed  within  the 
meaning  of  art.  5  of  the  Regulations  for  Pre* 
venting  Collisions  at  Sea,  but  is  a  vessel  at 
anchor,  and  must  exhibit  only  her  anchor 
light. 

This  was  a  salvage  action  arising  out  of  services 
rendered  by  the  pmintiff's  steam-tug  Knight  of  the 
Cross  to  the  defendants'  barque  Mmance,  in  the 
river  Mersey,  on  the  13th  Aug.  1900. 
The  facts  of  the  case  were  as  follows : — 
The  Romance  was  a  barque  of  596  tons,  belong- 
ing to  the  port  of  Fredrikstad,  in  Norway,  and  at 
the  time  of  the  matters  in  question  was  on  a 
voyage  from  Canada  to  Garston,  in  the  river 
Mersey,  laden  with  a  cargo  of  timber.  She  was 
lying  at  anchor  in  the  river,  and  the  plaintifTs  tug 
had  been  engaged  to  dock  her.  The  tide  at  the 
time  was  flood  running  about  six  knots  an  hour, 
high  tide  being  at  1.15  a.m.  on  the  14th. 

At  about  11.45  p.m.  on  the  13th  the  Knight  of 
the  Cross  was  towing  the  Romance  up  to  her 
anchor,  preparatory  to  docking  her.  She  was  fast 
on  her  poit  bow;  another  tug  was  fast  on  her 
starboard  bow.  The  Romance  was  showing  her 
anchor  lights,  but  both  the  tugs  had  up  their 
towing  and  under-way  lights.  While  the  tugs 
were  so  engaged  the  steamship  Javary  was  carried 
by  the  tide  across  the  bows  of  the  6om4mce,  and 
did  her  considerable  damage.  Both  the  tugs 
slipped  their  hawsers  to  avoid  the  Javary,  and 
the  RomMnoe  fell  back  upon  her  cable,  which 
parted,  and  the  salvage  service,  in  respect  of 
which  this  action  was  brought,  was  then  rendered 
by  the  Knight  of  the  Cross  and  other  vessels. 
The  service  consisted  in  taking  the  Romance  to 
some  buoys,  and  subsequently  into  dock.  The 
salvage  service  was  not  disputed  by  the  defen- 
dants, but  in  their  defence  they  pleaded  as 
follows : 

Par.  4.  .  .  .  The  steamBhip  Javary,  of  Liverpool, 
whilst  proceediiig  op  the  Mersey,  oolUded  with  the 
Bomanee,  the  two  togs  (one  being  the  Knight  of  the 
Cross)  having  slipped  their  ropes  immediately  before 
the  oollision  to  avoid  danger  of  ooUision  with  the 
Javary.  The  said  oollision  was  oaosed  by  the  neg- 
ligence of  those  on  board  the  laid  toga  in  improperly 
exhibiting  their  under- way  lights,  and  thereby  misleading 
those  on  board  the  Javary. 

Par.  9.  As  to  the  claim  on  behalf  of  the  owners, 
master,  and  crew  of  the  tog  Knight  of  the  Oross,  the 
defendants  say  that  the  said  ooUiBion  and  damage  and 
subeeqaent  salvage  Berrices  arose  and  were  cansed  by 
reason  of  the  negligence  and  misoondnot  of  the  plaintiffs 
or  their  servants  in  eharge  of  the  Knight  cf  the  Cross  as 

(a)  Reported  by  Butlbb  AenNiUi,  Eiq.,  Q.O^  •nd  Sotton 
TiMMiB,  Eiiq.,  BuTiiter-at-L»w. 
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alleged  in  par.  4  hereof,  and  by  reaeoii  of  eooh  mieoon- 
duet  the  plaintilfe  are  not  entitled  to  aalvage  remune- 
ration. 

By  the  BegnlationB  for  Preventdng  Collisions 
at  1^  1897 : 

Preliminary  Definition. — A.  veaeel  is  "under  way" 
within  the  meaning  of  these  roles  when  she  is  not  at 
anohor  or  made  fast  to  the  ground,  or  ashore. 

Art.  8.  A  steam  yessel  when  towing  another  Teasel 
■haU,  in  addition  to  her  aide  lights,  carry  two  bright 
white  lights  in  a  yertioal  line,  one  orer  tiie  other,  not 
less  than  6ft.  apart.     .     .     . 

Art.  5.  A  tailing  Tssael  nnder  way,  and  any  vessel 
being  towed,  shall  carry  the  same  lights  as  are  prescribed 
by  art.  2  for  a  steam  vessel  nnder  way,  with  the  excep- 
tion of  the  white  lights  mentioned  therein,  which  they 
shall  never  carry. 

Aspinall,  Q.O.  and  Hope  for  the  plaintiffs. — 
The  Knight  of  the  Croaa  was  a  steam  vessel  towing 
another  vessel,  and  was  therefore  bound  to  carry 
her  side  lights  as  well  as  her  towing  lights.  The 
Romance  was  a  vessel  under  way,  as  her  anchor 
was  not  holding  her.  The  tug  was  not  made  fast 
to  the  ground  or  ashore.  &e  the  preliminary 
definition  in  the  Regulations  for  Preventing 
Collisions  at  Sea  1897 : 

The  E$k,  20  L.  T.  Bep.  587  ;  L.  Bep.  2  A.  &  E.  350. 

Pickford,  Q.O.  and  MtUer,  conirct.  —  The 
Romance  was  at  anchor ;  that  is,  she  was  controlled 
by  her  anchor  as  is  shown  by  her  falling  back 
upon  it  and  parting  her  cable  when  the  tugs 
supped.  Since  she  was  at  anchor  the  tugs  were 
at  anchor  also,  as  a  tu^  and  tow  are  one.  The 
object  of  bavins  prescribed  lights  is  to  inform 
other  vessels  of  me  condition  of  the  vessel  showing 
them ;  the  side  Ughts  carried  by  the  tugs  were  mis- 
leading.  They  referred  to  Marsden's  Collisions  at 
Sea,  4th  edit.,  p.  424. 

Aspinall,  Q.C.  in  reply. 

Babnes,  J.  (after  dealing  with  the  facts, 
proceeded) : — The  salvage  services  are  not  disputed, 
except  u{>on  one  ground,  and  that  ground  is  that 
the  collision  between  iheJavary  and  the  Romance 
was  caused  by  the  negligence  of  the  people  on 
board  the  tugs.  Of  course,  for  the  purposes  of 
this  action,  it  means  the  negligence  of  the 
people  on  the  Knight  of  the  Cross  in  improperly 
exhibiting  their  under- way  li^^hts.  As  I  under- 
stand the  facts,  both  tugs  which  were  made  fast 
to  the  sides  of  the  Rcmiance  had  their  towing 
lights,  and  their  side  lights  up,  and  the  Romance 
herself  had  her  anchor  lights  up  at  the  time,  and 
the  point  really  made  is  one  of  law — at  least,  the 
principal  point  is — ^namely,  whether  the  tugs  had 
theii*  wrong  lights  up  in  the  circumstances,  and 
therefore  may  be  said  to  have  contributed  to 
the  coUision,  by  possibly  deceiving,  or,  in  fact, 
deceiving  ihe  Javary  into  treating  the  vessels  as 
being  rodly  in  motion,  and  able  to  move  into 
the  adjoining  docks.  Now,  this  point  turns  upon 
the  construction  of  the  rules  with  regard  to  lights. 
The  facts  are  what  I  have  stated.  The  tugs  and 
the  ship,  having  the  lights  which  I  have  stated, 
had  moved  by  the  propelling  power  of  the 
tugs  up  to  a  point  nearly  over  the  anchor 
of  the  Romance,  I  think  it  is  not  at  all  clear, 
because  we  have  not  had  the  people  from  the 
Romancer  called,  whether  the  anchor  of  the 
Romance  was  actually  holding  or  not.  I  think 
it  is  not  necessary  to  find  that  fact  specifically.  I 
rather  incline  to  the  view  that  the  anohor  was  still 


holding  the  ship,  because  when  the  ierk  oame 
afterwards  which  broke  the  cable  the  anohcnr 
must  have  been  in  the  ground  stilL  It  is  not 
quite  dear  on  the  facta  whether  the  anchor  was 
sufficiently  free,  but  it  is  said  in  a  sense  not  to 
have  been  holding  the  ship.  I  rather  think  it 
was,  and  therefore  the  ship  for  the  purpose  of  the 
point  I  am  going  to  decide  the  case  upon  was, 
still,  within  the  meaning  of  the  decision  in  The 
Esk  (ubi  sup.),  at  anchor. 

Then  it  is  said  that  the  tugs  ought  not  to 
have  had  towing  lights  and  side  lights,  but  only 
to  have  had  anchor  lights  up.  I  cannot  asree 
with  that  view  of  the  ease  presented  by  Jir. 
Pickford.  The  objest  of  the  rules,  so  far  ss 
these  lights  are  concerned,  is  to  indicate  to  ap- 
proaching vessels  what  those  who  are  exhibit- 
mg  the  lights  are  doing ;  and  it  seems  to  me 
as  a  matter  of  fact  that  in  this  case  the  liffhts 
exhibited  showed  exactly  what  they  were  in  fact 
doing,  namely,  that  the  ship  was  still  at  anchor, 
and  the  tugs  were  towing  her  up  to  get  her 
anchor.  Moreover,  the  Elder  Brethren  advise  me 
that  it  is  the  practice  for  tup^s,  when  towin^^  a 
ship  up  to  her  anchor  to  get  it,  to  exhibit  towing 
lights,  while  the  ship  would  still  have  her  anchor 
lights  up.  Then  it  is  sud,  althouji^h  that  be  so, 
yet  according  to  the  rules  there  is  blame  to  be 
attributed  to  the  tugs.  The  point  in  substance  is 
this,  that  the  tugs  were  at  anchor  and  not  under 
way,  and  should  have  had  anohor  lights  up.  Mr. 
Pickford  says  that  the  3rd  rule  is  not  applicable, 
but  that  in  effect  the  11th  rule  is  applicable; 
that  is  to  say,  the  anohor  lights  aiiicle.  HIb  con- 
tention is  that  the  tugs  ought  to  have  carried  the 
lights  referred  to  in  Uiat  article ;  that  they  were 
not  under  wa^  but  were  at  anohor,  having  r^^ard 
to  the  definitions  in  the  preUminary  articSe  of  the 
Bules  and  B^ulations  for  the  Prevention  of 
Collisions  at  ^a.  The  other  view,  taken  by 
Mr.  Aspinall,  is  that  the  3rd  article  applies, 
namely,  that  the  tugs  ought  to  have  carried, 
as  they  were  doing,  toe  towing  lights  provided 
by  art.  3,  and  that  they  were  under  way  within 
the  meaning  of  the  rules.  It  seems  to  me  that 
upon  the  l^e  construction  of  the  rules  the 
tug  in  this  case  was,  in  the  ciroumstanoee. 
towing  the  sailing  ship,  the  Romance,  and  was 
under  way  within  the  meaning  of  the  roles.  In 
this  case  the  question  of  what  lights  the  ship 
herself  should  nave  had  has  not  been  argued — 
the  question  has  been  what  lights  iiie  tugs  should 
have  had — but  it  is  perhaps  necessary  to  consider 
all  the  rules  which  relate  to  this  question  of 
lights  in  order  to  arrive  at  a  clear  conclusion  npon 
it.  My  present  impression  is  that  the  ship — 
though  it  is  not  necessarv  for  me  to  decide  it — 
had  the  right  lights,  and  that  art.  5  was  not 
applicable  to  her;  that  is  to  say,  she  was  not  a 
vessel  being  towed  within  the  meaning  of  that 
article,  because  she  was  noi^  striotlT  speaking, 
under  way.  But  I  do  not  thmk  it  follows  at  lul 
from  that  that  the  tugs  may  not  have  been  towing 
her,  and  under  the  3rd  amole.  In  fact,  I  think 
the  tugs  were  towing  her,  and  were  under  way. 
It  seems  to  me  that  only  by  the  most  violent 
construction  of  the  last  paragraph  of  the  pre- 
liminary  clause  can  Mr.  Pickford's  contention 
be  maintained  That  paragraph  is  "a  vessel  is 
'  under  way '  within  the  meaning  of  theee  roles 
when  she  is  not  at  anchor  or  made  fast  to  the 
shore,  or  aground."    It  has  to  be  said  that  the 
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tog  in  this  oaae  was  at  anchor.  It  is  said  so 
because,  if  the  ship  was  at  anchor,  as  the  tug  was 
attached  to  her,  the  tug  is  to  be  treated  as  using 
the  ship's  anchor  as  her  own  anchor,  and  there- 
fore at  anchor  too,  and  should  have  had  anchor 
lights  up.  It  seems  to  me  that  that  can  onlj  be 
arriyed  at  by  a  most  Tiolent  construction  of  that 
preliminarj  section.  The  tug  in  this  case  was 
not  at  her  own  anchor;  but  was  she  under  control 
of  the  diip's  anchor  ?  I  think  not.  She  was  in 
fact  moTing  the  ship  up  to  her  ovm  anchor,  and 
was  under  way  for  that  purpose  just  as  much  as 
if  she  had  been  made  feat  ahead  and  was  towing 
her,  only  connected  by  a  towing  hawser.  I  think 
it  would  be  straining  the  interpretation  o{  these 
roles  and  doing  vicuence  to  the  practice  of  the 
role  if  I  were  to  uphold  that  contention.  It 
seems  to  me  that  the  proper  construction  to  place 
upon  the  -rules  is  that  the  tuff  in  this  case  was 
canying  proper  lights,  and  that  bein^  so  the 
defence  upon  that  part  of  the  case  entirely  fails. 
I  cannot  myself  see,  nor  can  the  Eider  Brethren, 
how  it  can  be  said  that  the  carrying  of  these 
lights  in  any  way  contributed  to  the  collision. 
What  really  seems  to  have  been  the  case  is  that 
the  other  Tessel  was  coming  up  on  an  extremely 
sisxnig  flood  tide  without  sufficient  allowance  for 
the  position  of  these  yessels.  [His  Lordship  then 
dealt  with  the  merits  of  the  salirage  service,  and 
awarded  the  sum  of  175Z.] 

Judgtnent  far  the  plavntiffs. 

Solicitors  for  the  plainiifEs,  MiUer  and  8(m, 
IdTeipool. 

Solicitors  for  the  defendants,  Weightmcm,  Pedder, 
and  WeigMman,  Liverpool. 


Nov.  13  and  20, 1900. 

(Before  Babnbb,  J.  and  Tbinitt  Mastbbs.) 

Thb  Campania,  (a) 

CoUisian — Fog — Speed — Begulationa  for  Prevent- 
ing CoUieions  at  Sea  1897,  art.  16. 

A  fmseenger  steamehip,  fitted  toith  ttoin  screws, 
which  was  proceeding  at  the  rate  of  nine  and 
a  half  knots  an  hotir  in  a  dense  fog,  toas  held 
not  to  be  going  at  a  moderate  speed,  and  to  have 
committed  a  breach  of  art.  16  of  the  Eeguta- 
tions  for  PrevenHng  GoUieions  at  Sea,  althongh 
it  was  proved  that  hJer  engines  were  so  constructed 
that  she  could  not  go  slower. 

That  article  is  imperative,  and  therefore  although 
such  consequences  as  loss  of  handiness  and  the 
risk  of  loss  of  position  may  result  from  proceed- 
ing  at  a  lower  rate  of  speed,  which  may  be 
aUained  by  occasionaUy  stopping  her  engines, 
eoneiderations  of  thai  nature  do  not  justify  a 
vessel  in  proceeding  at  more  than  a  moderate 
speed.  As  a  general  rule,  speed  euch  that  another 
vessel  cannot  be  avoided  after  being  seen  is 
e»ces»ive.(b) 

(«)  lUported  br  Butlkr  Abpuall,  Esq.,  Q.O.,  and  Sdtton 
TuofU^Saq.,  Barrlatsr-st-Lai*. 

(6)  This  is  the  firtt  oaae  decided  under  art  16  of 
tiie  BeffolatioDa  for  Prerenting  Collisions  at  Sea  1897  as 
to  the  meaning  of  **  moderate  speed.*'  The  oorrespondiog 
ertiele  (eri.  18)  of  the  1884  Begnlations  was  as  follows  : 
"  Every  diip,  whether  a  sailing  ship  or  steamship, 
shall,  in  a  fog,  mist,  or  falling  snow,  go  at  a  moderate 
speed."— Bn. 


This  was  an  action  for  da<n^;es  arisins^  oat  of  a 
collision  between  the  plainti£'  barqae  Emhleton 
and  the  defendants'  steamship  Campania.  The 
&cts  are  folly  stated  in  the  judgment  of  the 
learned  jndge,  those  material  to  the  principal 
qaeetion  for  decision  being  shortly  as  follows : — 

The  collision  occured  at  aboat  8.30  a  m.  on  the 
21st  July  1900  about  twenty-six  miles  north-east 
of  the  Taskar  light  in  the  Irish  Channel.  The 
weather  at  the  time  was  a  dense  fog.  The  Cam* 
pania,  which  was  a  large  Canard  passenger  steam- 
ship fitted  with  twin  screws,  ran  tiirough  and  sank 
the  Embleton.  She  was  proceeding  up  the  Irish 
Channel  on  her  voyage  to  Liverpool  from  New 
York  at  a  speed  of  9*23  knots  an  hour  with  her 
engines  working  at  dead  slow.  The  plaintiffs 
charged  the  d^endants  with  proceeding  at  too 
high  a  rate  of  speed  in  breach  of  art.  16  of  the 
Regulations  for  Freventing  Collisions  at  Sea  1897, 
and  the  main  question  in  the  action  was  whether 
in  the  circumstances  that  speed  was  a  breach  of 
the  regulation. 

By  the  B^^gulations  for  Preventing  Collisions 
at  Sea  1897,  art  16^: 

Every  vessel  shall  in  a  fog,  mist,  falling  snow,  or  heavy 
rain  storms,  go  at  a  moderate  speed,  having  oarefnl 
regard  to  the  existing  oircnmstanoes  and  oonditions. 

A  steam  vessel  hearing,  apparently  forward  of  her 
beam,  the  fog  signal  of  a  vessel  the  poeition  of  whloh  is 
not  ascertained,  shall,  so  far  as  the  oiroomstanoee  of  the 
ease  admit,  stop  her  engines,  and  then  navigate  with 
oantion  nntdl  damger  of  oollision  is  over. 

Joseph  Walton,  Q.C.  (with  him  Laing,  Q.C.  and 
Bateson),  for  the  plaiotiffs,  contended  that  nine 
and  a  half  knots  an  hour  was  not  a  moderate 
speed  as  required  by  art.  16,  and  that,  evcoi  though, 
as  contended  by  the  defendants,  it  might  have 
been  safer  for  the  Campania  that  she  should  not 
proceed  at  a  lower  rate,  yet  that  argument,  bdng 
in  face  of  the  wording  of  the  article,  could  not 
prevaiL 

Pickford,  Q.C.  (with  him  Butler  AspinaU,  Q.C. 
and  Batten)  for  the  defendants. — The  Campania 
had  a  duty  to  proceed  at  moderate  speed,  but,  in 
determining  what  is  moderate,  regard  must  be  had 
not  only  to  the  saf etjr  of  other  vessels,  but  also  to 
her  own  safety,  and  in  the  case  of  a  vessel  like  the 
Campania,  which  carried  about  1600  people,  a 
master's  first  duty  is  to  consider  the  safety  of  his 
own  ship.  It  is  submitted  that,  as  the  collision 
occurrea  in  the  open  sea  and  the  Campania 
could,  from  a  speed  of  nine  and  a  half  knots, 
bring  herself  to  a  standstill  in  a  little  more 
than  her  own  length,  her  speed  was  in  fact^  mode* 
rate ;  but,  if  not  absolutely  moderate,  it  is  sub- 
mitted that  it  was  moderate  having  regard  to 
existing  circumstances  and  conditions.  The 
Campania  wHl  not  steer  well  at  a  lower  rate  of 
speed.  K  her  engines  are  stopjped  from  time  to 
time,  as  was  suggested,  there  is  danger  of  her 
losing  her  position,  which  should  not  be  run  seeing 
the  number  of  lives  she  carries. 

Walton,  Q.C.  in  reply. 
The  following  cases  were  referred  to : 
The  Resolution,  60  L.  T.  Bep.  480 ;  6  Asp.  Mar. 

Law  Cas.  863 ; 
The  Pennsylvania,  22  L.  T.  Bep.  55 ;  3  Mar.  Law 

Oaa.  O.  S.  477  ; 
The  Irrawaddy,  Marsden  on  Collisions,  4th  edit., 
p.  439. 

Cur.  adv.  vult. 
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Nov.  20. — ^Babnbs,  J. — This  oase  arises  out  of 
a  disastrous  collision  which  oconrred  about  half- 
past  eight  on  the  morning  of  the  2l8t  July  last, 
about  twentr-six  miles  N  E.  of  Tuskar,  between 
the  barque  mnhleton  and  the  steamship  Campania, 
and  resulted  in  the  total  loss  of  the  Bmbleian  and 
the  loss  of  the  lives  of  eleven  of  her  crew.  The 
Emhleton  was  a  barque  of  1196  tons  renster,  and 
at  the  time  of  the  collision  was  proceeding  down 
St.  Qeorge's  Channel  on  a  voyage  from  Liverpool 
to  New  Zeidand,  laden  with  a  general  careo,  and 
manned  by  a  crew  of  eighteen  l^ds  all  told.  The 
Campania  is  a  twin-screw  steamship  of  12»950 
tons  gross  and  4974  tons  net  register.  She  was 
bound  from  New  York  to  Liverpool  with  a  large 
number  of  passengers,  mails  and  general  cargo, 
and  manned  by  a  crew  of  417  hands  all  told.  The 
weather  at  the  time  was  a  dense  fog.  The  barque 
was  sailing  close-hauled  on  the  starboard  tack, 
under  reduced  sail,  heading  about  S.  i  E.  by 
compass,  or  about  S.S.E.  true,  making  about  two 
knots  an  hour  throueh  the  water,  and  her  wit- 
nesses stated  that  her  fog-horn  was  being  r^ularly 
sounded  one  short  blast  in  accordance  with  the 
regulations.  According  to  the  account  of  these 
witnesses  the  whistle  of  the  Campania  was  heard 
a  long  way  off,  broad  on  the  starboard  side,  and 
each  time  it  was  heard  it  was  answered  by  the 
fog-horn.  The  Brribletan  was  kept  on  her  course 
and  the  Campania  drew  nearer  until  she  came 
into  sight,  distant  about  half  the  length  of  the 
barque,  right  abeam,  and  almost  instantaneously 
struck  the  barque  nearly  at  right  angles,  went 
right  through  her,  and  sank  her,  the  master  and 
te^  of  the  crew  being  drowned,  while  the  rest 
were  saved  by  the  boats  of  the  Campania,  The 
steamer's  witnesses  stated  thaf  she  was  proceeding 
with  her  engines  working  at  slow,  making  between 
nine  and  ten  knots  an  hour  on  a  course  of  N.  35 
li.  true.  Her  whistle  was  being  continuously 
sounded  a  long  blast  every  minute.  Her  master, 
Capt.  Walker,  who  has  hem  in  the  CunM*d  service 
for  thirty-three  years,  and  has  crossed  the  Atlantic 
124  times  in  her,  without  any  previous  accident, 
was  on  the  bridge  with  the  first  officer  and  extra 
second  officer.  There  was  an  A.  B.  on  the  look-out 
in  the  crow's  nest  on  the  foremast,  who  had  been 
at  sea  for  seven  or  eight  years,  and  had  made  three 
voyages  in  the  Campania,  and  a  man  on  the  fore- 
castle head  who  had  been  shipped  through  tiie 
shipping  office  for  seamen  in  New  York,  but  had 
not  oeen  at  sea  before,  though  Capt.  Walker 
stated  that  the  shipping  office  guarantees  to  the 
company  that  the  men  shipp^  are  seamen  or 
firemen,  as  required.  While  thus  proceeding, 
those  on  board  the  Campania  made  out  the  loom 
of  the  barque  about  150ft.  from  the  steamer's 
bows.  The  look-out-men  reported  her,  and  she 
was  seen  almost  at  the  same  time  from  the  bridge. 
The  engines  were  at  once  reversed  full  speed 
astern,  and  the  helm  put  hard  a- starboard,  but 
the  collision  happened  almost  immediately.  The 
boats  of  the  Campania  were  in  the  water  in  less 
than  three  minutes,  and  those  of  the  barque's 
crew  who  were  rescued  were  picked  up  by  them. 
No  sound  of  the  barque's  fog-horn  was  heard  by 
anyone  on  board  the  Campania,  neither  before 
nor  after  the  barque  came  in  sight,  though  the 
witnesses  for  the  baroue  stated  that  it  was  being 
regularly  sounded,  and  that  from  the  moment  of 
the  Campania^B  coming  into  sight  it  was  sounded 
oontinuously.     The  only  charge   made  by  the 


defendants  against  the  barque  was  that  her  fog- 
horn was  either  not  being  sounded  at  all  or  not 
efficiently  sounded.  The  fog-horn  on  the  barque 
was  a  mechanical  fog-horn  of  the  kind  known  as 
"  Norwegian  "  fog-horns.  One  similar  to  it  was 
produced  in  court.  It  had  been  surveyed  and 
r^Ased  in  London  about  Nov.  1898  by  Capt.  Rice, 
Board  of  Trade  surveyor,  and  appears  from  the 
evidence  to  have  been  kept,  ana  to  have  been 
at  the  time  of  the  collision,  in  good  workinjg 
order.  The  Elder  Brethren  adrise  me  that  this 
class  of  fog-horn  is  efficient,  as  required  by 
art.  15.  I  find  that  there  wa4  nothing  tne  matter 
with  the  fo^-hom,  and  further,  after  seeing  the 
plaintiffs'  witnesses  and  hearing  their  evidence,  I 
am  satisfied  that  it  was  being  duly  and  properly 
sounded  as  required  bv  the  regnlationB.  It  is 
said  by  the  defendants  that  this  cannot  have  been 
the  case,  because  no  one  on  the  Campania  heard 
it,  though  those  on  duty  on  board  her  were  fnUy 
on  the  ^ert.  But  the  fact  that  the  sound  of  toe 
fog-horn  does  not  appear  to  have  reached  the  ears 
of  those  on  board  the  Campania  is  not  8uffi<nent 
to  override  the  positive  evidence  of  the  witneeaes 
from  the  barque  that  it  was  properly  sounded. 
The  Elder  Brethren  advise  me  tha^  as  a  matter  of 
experience,  sound  signals  in  a  fog  are  not  alwajrs 
to  DC  heard  as  they  might  be  expected  to  be,  and 
especially  by  persons  on  steamers  approachiiig  at 
considerable  speed,  and  sounding  their  own  fog 
whistles,  and  that  this  makes  it  all  the  more 
necessary  that  the  speed  of  vessels  in  a  fog 
should  be  moderate,  as  provided  by  the  16tn 
article.  I  am  of  opinion  that  the  Emileton  is  not 
to  blame  for  this  collision. 

The  case  made  against  the  Campania  is  that  she 
was  guilty  of  a  breach  of  art.  16  in  that  her  speed 
was  excessive  in  the  circumstances.  No  other 
point  was  suggested  against  her,  and  I  think  it  is 
clear  that,  apart  from  this  question  of  speed,  no 
precautions  were  neglected  on  board  her  to  insuie 
the  safety  of  the  large  number  of  persons  and 
valuable  property  intrusted  to  the  care  of  her 
experienced  commander.  The  16th  article  is  one  of 
the  Regulations  for  Preventing  Collisions  at  Sea, 
which  apply  everywhere  at  sea  to  British  veesels 
and  the  veesels  of  all  the  principal  maritime 
nations.  This  article  is  as  follows:  [His  Lord- 
ship read  the  article.  1  What  is  a  moderate  speed 
depends  on  the  existmg  circumstances  and  condi- 
tions in  each  case.  In  this  case  the  fog  was  very 
dense,  and  there  is  no  dispute  about  the  speed  of 
the  Campania,  It  is  pleaded  by  the  defendants 
at  from  nine  to  ten  knote.  Capt.  Walker  said 
that  calculated  from  the  revolutions  of  the  engines 
the  speed  worked  out  at  9'23  knote.  It  seems  to 
have  oeen  somewhere  between  nine  and  ten  knots 
at  the  time.  The  engines  were  working  at  slow. 
The  contention  on  the  part  of  the  defendante  was 
that  for  the  Campania  this  speed  was  a  moderate 
speed  in  the  existmg  circumstances  and  conditi<ms. 
The  evidence  of  Capt.  Watson,  the  general  super- 
intendent of  the  company,  was  to  uie  effect  Uiat 
at  sea  the  Campania  could  not  be  safely  navigated 
at  less  speed,  for  that  if  she  were  she  would  not 
steer  properly  and  there  would  be  unceiiaintgr 
about  her  course  and  the  distance  run;  and, 
f  niiher,  that  being  a  twin-screw  steamer  she  could 
be  brought  to  a  stendstill  in  a  yerj  short  distance 
by  reversing  her  engines  full  speed  astern.  Three 
methods  of  reducing  her  speed  still  further  wa« 
suggested  by  the  pmntiffs.    First,  that  she  could 
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be  worked  with  one  engine;  to  which  it  was 
answered  that  in  that  case  her  helm  would  have 
to  be  kept  hard  over  against  the  screw  which  was 
working,  and  that  she  could  only  keep  her  coarse 
then  with  the  engine  working  full  speed,  which 
would  give  her  abont  thirteen  or  fourteen  knots 
an  hour ;  and  that  if  the  one  engine  were  worked 
slowly  her  course  ooxdd  not  be  rehed  on.  Secondly, 
that  ner  yacuum  could  be  cut  off  in  a  manner 
explained  by  the  witnesses  and  stated  to  be  done 
when  she  is  en^raiged  in  docking.  To  this  it  was 
said  that  it  womd  not  be  practicable  at  sea,  as  it 
would  prevent  her  from  properly  reversing  her 
engines  in  an  emergency,  ana  her  steering  would 
be  affected  if  the  speed  were  below  nine  knots. 
Thirdly,  tiiat  she  could  work  her  engines  at  slow 
and  stc^  from  time  to  time,  so  that  her  speed 
oould  be  kept  down  to  a  very  low  rate.  The 
objection  made  to  this  course  was  that  in  a  run 
of  any  distance  in  a  fog,  for  instance  from  Tuskar 
to  the  Skerries,  where  she  would  be  crossing  the 
tide,  it  would  not  be  possible  to  ascertain  with 
reasonable  certainty  the  distance  the  vessel  had 
ran,  nor  the  course  which  she  had  actuaUy  made, 
and  that,  therefore,  her  safety  and  that  of  those 
on  board  of  her  would  be  imperilled.  I  do  not 
think  it  is  necessary  to  criticise  th^  first  two  sug- 
gestaons  and  the  objections  th^^reto.  The  third  is 
sufficient  for  the  purpose  of  my  judgment.  More- 
over, it  is  one  of  general  application,  and  has 
f<mned  the  subject  of  consideration  in  previous 
decided  cases.  In  the  case  of  The  Irratoaddy 
{fM  Mip.),  in  1887,  where  a  collision  occurred  in 
the  channel  between  the  Mull  of  GkkUoway  and 
Port  Patrick,  in  a  thick  fog,  this  vessel  was  going 
at  6 '5  knots  an  hour,  and  was  condemned  under 
the  rule  which  corresponded  to  the  present  16th 
artide.  Lord  Hannen,  in  the  course  of  his  judg- 
ment, said :  "  I  should  add  that,  so  far  aa  I  am 
able  to  form  an  opinion  on  this  matter,  it  seems 
to  me  quite  untenable  to  argue  that  a  vessel  is 
justified  in  going  at  the  lowest  rate  she  is  con- 
structed to  go  at,  if  that  is  not  a  moderate  speed. 
It  appears  to  me  that  if  a  vessel  is  so  constructed 
ihskt  she  cannot  go  at  a  moderate  pace,  she  must 
take  the  consequences.  I  quite  accept  the  view 
that  there  is  ^peat  difficulty  in  deanng  with  a 
vessel  by  checking  her  speed  from  time  to  time — 
that  is,  by  stopping  and  taking  the  way  off  her, 
and  that  it  has  a  tendency  to  throw  a  vessel  out 
of  her  course  and  leads  to  difficulties.  Yet  I 
have  to  deal  with  the  matter  as  a  lawyer,  and  I 
have  to  say  what  is  a  moderate  speed;  and  I 
saj  if  it  M  necessaiT  to  reduce  the  speed  of  a 
veesel  below  that  which  is  its  lowest  speed, 
though  it  may  cause  inconvenience,  vet  it  must 
be  d^ie  in  what  appears  to  be  the  omy  practical 
way  of  doing  it — namely,  by  stopping  from  time 
to  time."  i^^ain,  in  the  case  of  The  Be$olution, 
in  the  year  1889  (ubi  sup.),  the  SeaoatrU,  going 
against  a  two  and  a  balf  knot  current  in  the 
Straite  of  Gibraltar  at  a  speed  of  five  knote  an 
hour,  in  a  dense  fog,  was  held  to  blame  for  exces- 
sive speed  by  Sir  Charles  Butt,  who  made  the 
followm^  remarks  in  part  of  his  judgment:  "I 
know  it  IS  said,  and  nearly  always  said  in  these 
cases,  that  large  steamers  cannot  go  below  a 
certain  rate,  beoiuse,  apait  from  the  Question  of 
steerage  way,  the  revolutions  would  oe  so  slow 
that  the  engines  would  stop  on  the  centre. 
.  .  .  But  if  a  vessel  cannot  reduce  her  speed 
sufficiently  witJi  the  continuous  action  of  her 
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engines,  and  therefore  cannot  go  at  what  would 
be  a  reasonable  speed  in  a  fo^  without  occasionally 
stopping  her  engines,  it  is  her  duty  to  occa- 
sionally stop  them.  Masters  can  always  carxy 
out  the  manoeuvre  in  that  way,  and  I  will  not 
yield  to  what  I  know  is  the  strong  disinclination 
of  the  masters  of  these  large  vessels  to  stop  their 
engines.  They  hate  and  abhor  the  verf  idea, 
but  it  is  to  my  mind  their  duty  to  do  so  if  they 
cannot  otherwise  reduce  their  speed  sufficiently. 
The  following  observations  made  by  Lord  Bomul^ 
in  delivering  the  judgment  of  the  Privy  Council 
in  the  case  of  Hie  Penneylvania  in  the  year  1870 
(ubi  8U>p.),  where  a  collision  occurred  about 
200  muee  east  of  Sandy  Hook  between  a 
barque  and  the  steamship  Pennsylvania,  which 
was  going  at  seven  knots  an  hoar  in  a  thick 
fog,  and  whose  master  alleged  that  no  less  a 
speed  than  that  would  have  enabled  him  to  keep 
the  vessel  under  command,  are  also  in  point: 
"Their  Lordships  do  not  mean  to  lay  down 
what  rate  of  speed  would  have  been  proper  under 
these  particular  circumstances ;  in  some  cases  four 
knote  an  hour  and  in  others  three  and  a  half 
knote  an  hour  have  been  held  to  be  an  improper 
rate  of  speed;  it  always  must  have  reference  to 
the  necuHar  circumstances  of  the  case.  But  their 
Lordships  are  of  opinion  that  in  a  thick  fog  in 
the  Atlantic  Ocean,  in  the  direct  line  to  New 
York,  about  200  miles  to  the  east  of  Sandy  Hook, 
where  frequently  there  must  be  a  great  number  of 
vessels  congregated,  seven  knote  an  hour  was  too 
great  a  speed  at  which  to  proceed.  It  was  argued 
that  if  tlieir  Lordships  held  that  seven  knote  an 
hour  was  too  great  a  speed  at  which  to  proceed  in 
a  thick  fog  in  that  position,  ic  would  paralyse  all 
tiie  efforte  of  mercantile  transactions,  and  that 
neither  passengers  nor  goods  could  be  properly 
conveyed  across  the  Atuintic  with  a  due  regard 
to  business  and  trade.  Their  Lordships  do  not 
concur  in  that  argument,  and  are  of  opinion  that 
the  lives  of  passengers  and  the  safe^  of  goods 
must  be  protected  in  the  first  ^lace.  Their  Lord- 
ships are  of  opinion  that,  even  if  these  fogs  should 
last  longer  than  they  are  said  to  do,  still  the 
steamers  must  abate  their  speed,  and  that  if  they 
do  not  they  must  take  all  uie  consequences  of  a 
collision."  I  have  expressed  mvself  much  to  the 
same  effect  in  the  case  of  The  Germanie,  reported 
in  the  Times  of  the  22nd  Feb.  1896.  Now  the 
Elder  Brethren  are  of  opinion,  and  I  agree  with 
them,  that  a  speed  of  nine  knots  an  hour  in  such 
a  fo£[  as  that  which  prevailed  on  the  present 
occasion  is  a  greatly  excessive  speed  lor  an^ 
steamer  to  proceed  at.  At  such  a  speed  it  is 
practically  impossible  to  take  effective  steps  to 
avoid  doiog  damage  to  anot'aer  vessel  after  she  is 
seen  o^y  150ft.  off,  ahead ;  and  as  a  general  rule 
sneed  such  that  another  vessel  cannot  be  avoided 
after  being  seen  is  excessive.  See  the  City  of 
BrooUyn  (34  L.  T.  Rep.  932 ;  3  Asp.  Mar.  Law  Gas. 
230 ;  1  P.  Div.  276).  The  impact  of  a  steamer, 
Bspedally  a  large  one,  proceeding  at  a  speed  of 
uiy thing  approaching  nine  knots  an  hour  upon 
another  vessel  is  terrible.  In  the  present  case  the 
Campania  went  right  through  the  barque,  cutting 
her  in  two,  although  the  barque  was  f uUy  laden, 
and  part  of  her  cargo  consisted  of  pig-iron  and 
bar-iron  and  felt,  stowed  in  the  part  where  she 
was  struck.  The  advantages  to  be  gained  by 
a  very  slow  speed  as  compared  with  greater 
speed  are  clear.     One  of  uxe  most  important 
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is  that  those  on  board  a  vessel  proceeding  at 
very  slow  speed  have  more  opportunities,  while 
traversing  a  given  space,  of  hearing  the  sound 
signals  of  an  approaching  vessel  than  if  their 
vessel    were  going  faster.    For  instance,    if   a 
steamer  proceeding  at  ten  knots  an  hour  had  half 
a  knot  to  traverse  oefore  reaching  the  spot  where 
her  course  and  that  of  an  approachine  sailing 
vessel  would  intersect,  those  on  board  of  her 
would  only  have  the  chance  of  hearing  about 
three  sound  signals  from  the  sailing  vessel,  for 
the  steamer  would  cover  the  half  knot  in  three 
minutes,  and  the  sound  signals  on  the  sailing 
vessel  ought  to  be  given  at  mtervals  of  not  more 
than  one  minute.    If,  however,  the  steamer  were 
only  proceeding  at  five  knots  an  hour  those  on 
board  her  would  have  the  chance  of  hearing  six 
sound   signals    while    covering   the    half   Knot 
distance.    Moreover,  it  is  obvious  that  at  the 
slower  speed  more  time  is  given  to  act  for  an 
approachmg  vessel  when  her  signals  are  heard 
or  she  is  seen,  and  that  the  way  of  a  steamer 
IS  much  more  quickly  taken  off   by  reversing 
when  she  is  going  at  slow  than  at  a  fast  speed ; 
and,  even  if  a  collision  is  not  avoided,  its  con- 
sequences may  be  much  less  disastrous  if  the 
speed  is  very  slow.    The  greater  proportion  of 
ordinary  car^  boats — probably  most  of  them — 
cannot  attam  a  greater  speed  than  from  nine 
to  ten  knots  when  going  at  full  speed.    Such  a 
steamer  would  be  condemned  for  excessive  speed 
if  she  ran  at  full  speed  into  a  vessel  in  a  dense 
fog.    These  vessels,  by  working  their  engines  at 
slow«  can  usually  reduce  their  speed  to  about 
three  knots  an  hour  without  any  difficultv.    The 
contention  for  the  defendants  comes  to  this,  that 
as  their  vessel  cannot,  as  they  allege,  go  with 
safety   to    her   navigation    at   less  speed  than 
about  nine  knots  an  hour,  she  is  justified  in  keep- 
ing on  at  that  speed  in  a  dense  fog.    Possibly  a 
similar  contention  would  be  made  on  behalf  of  a 
considerable  number  of  the  large  and  faot  pas- 
senger boats  of  the  da^.    The  16th  articie  is  im- 
perative, and  I  believe  it  would  be  most  dangerous, 
having  regard  to  the  traffic  to  be  met  with  every- 
where, especially  near  to  the  coasts,  in  crowded 
waters,  if  this  contention  were  to  be  upheld.    It 
is  baaed  on  the  supposed  necessity  of  the  Cam- 
pania to  keep  the  speed  at  which  she  was  gK>ing 
for  the  safety  of  her  ovm  navigation.    But  I  am 
advised  that  this  basis  is  unsound.    Oapt.  Watson 
himself  stated  that  a  fog  may  be  so  dense  that  it  is 
not  possible  to  see  across  the  ship,  and  that  in  that 
case  she  would  probably  have  to  stop  her  engines. 
A  special  signal  is  provided  by  art.  15  (6)  for  such 
a  case.    The  vessel's  position  afterwards  would 
have  to  be  ascertained  by  estimation,  and  sound- 
ings if  possible.    If  the  fog  be  not  so  dense  as  to 
require  the  vessel    to    stop,  she    can   go  at  a 
moderate    speed   within    the    rules    by    going 
slowly  ahead,  and   stopping  her  engines  from 
time  to  time.     The  objection  to  this  by  the 
defendants  is  that  she  cannot  then  steer  properly 
and  ensure  a  good  course  and  certainty  as  to  the 
distance  run ;  but  the  Elder  Brethren  advise  me 
that  unless  there  is  something  exceptional  in  the 
circumstances  all  that  this  might  involve  would 
be  delay,  and  the  taking  of  proper  precautions  to 
haul  out  from  the  coast,  if  approaching  it,  and 
for  verifying  her  position,  and  that  there  was 
nothing  m  the  circumstances  or  conditions  of  the 
present  case  to  prevent  the  Campania  from  pro- 


ceeding in  this  manner,  and  yet  keeping  sufficient 
steerage  way.  The  court  fully  appreciates  the 
anxiety  of  the  defendants  to  ensure  the  safety 
of  their  vessels,  passengers,  and  crews,  and  tlie 
desirability  of  completing  the  voyages  without 
unnecessary  delay,  but  the  risk  of  ooiliSon  between 
their  vessels  and  others  which  they  may  meet  with 
on  their  passages  can  be  best  averted  by  a  strict 
adhesion  to  the  Regulations  for  Preventing  Col- 
lisions at  Sea,  even  though  this  may  cause  aome 
inconvenience.  Other  dangers  of  navi^tion  can 
be  guarded  against  by  proper  precautions,  even 
though  there  may  l>e  some  delay  caused  by 
carrying  them  out,  I  am  of  opinion  that  the 
Campania  was  guilty  of  a  breach  of  the  said  16th 
article,  and  must  be  held  solely  to  blame  for  the 
collision.  I  may  add  that  I  have  made  a  aeu-ch 
for  decisions  of  foreign  courts  upon  the  sabject 
under  consideration,  but  with  the  time  and  means 
at  my  disposal  I  have  been  unable  to  find  the 
reports  of  such  decisions  except  some  of  those  in 
the  United  States.  I  have  referred  to  a  number 
of  cases  decided  in  that  country,  and  tiiey  appear 
to  me  to  be  in  practical  acoor^fanoe  with  those  of 
our  courts.  See  especially  the  decisions  of  the 
experienced  ju<^^  Brown,  J.,  of  New  York,  in 
the  Federal  Reporter,  Some  of  these  cases  are 
collected  in  Mr.  Marsden's  Book  on  Collisions  at 
Sea  (4th  edit ,  pp.  434  et  seq^,  to  wMch  may  be 
added  The  MarteUo  (34  Fed.  Kep.  71). 

Judgment  for  the  plaintiffs. 

Solicitors  for  the  plaintifEs,  Bateeons,  Warr^  and 
Wimshvrat,  Liverpool. 

Solicitors  for  the  defendants.  Hill,  Dickineou, 
Dickinson,  and  Hill,  Liverpool. 


Friday,  Dec.  21, 1900. 

(Before  Babnes,  J.  and  Trinity  Masters.) 

Thb  Whitlibbubn.  (a) 

Collision  —  Narrow  channel  —  Vessel  turning 
round — Regulations  for  Preventing  Collisions 
oit  Sea,  art,  25. 

Art,  25  of  the  ReguhUions  for  Preventing  Col- 
lisions at  Sea  is  not  infringed  &y  a  vessel 
turning  round  in  a  narrow  channel  whereby 
some  portion  of  her  length  must  necessarily 
during  the  process  fail  to  remain  on  that  side 
of  the  fairway  or  mid-channel  which  lies  on  her 
starboard  side. 

This  was  an  action  arising  out  of  a  collision  whicdi 
occurred  on  the  10th  Aug.  1898  between  the 
plaintiffs'  steamship  Femlands  and  the  defen- 
dants' sailing  vessel  Wliitliebum, 

The  following  were  the  facts : — 

The  collision  occurred  in  the  river  Scheldt, 
about  3.40  p*ni.,  a  little  below  the  entrance  to  the 
Kattondhrk  Dock  which  is  on  the  east  side  of  the 
river.  The  Femlands  was  a  screw  steamer  of 
2042  tons  gross  register,  fitted  with  engines  of 
120  horse-power  nominal,  and  was  manned  by  a 
crew  of  twenty-one  hands  all  told.  She  was  on  a 
voyage  from  Antwerp  to  Alexandria  with  a 
general  cargo  and  was  in  charge  of  a  dnly 
licensed  pilot.  She  had  just  come  out  of  dock  stem 
first  and  had  straightened  down  the  river  on  the 
east  side.    The  f^hitliebum,  which  was  a  sailing 

(a)  Beported  by  Butlbr  Aspinall,  Esq.,  Q.C.,  and  Sdttox 
TlMiClB,  Esq.,  BMTi8t6r-«t-Lair. 
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Teasel  of  1874  tons  reffister,  manned  by  a  orew  of 
twentj-eieht  hands  all  told,  was  on  a  voyage  from 
Taooma  to  Antwerp  with  a  car^o  of  wheat. 
She  had  been  oominK  up  the  river  in  charge  of  a 
duly  licensed  pilot  in  tow  of  a  tuff,  and  when  a 
little  below  the  dock  entrance  had  begun  to  turn 
round.  Her  precise  position  was  a  matter  of 
conflict  between  the  parties,  bat  while  she  was 
more  or  less  athwart  in  the  process  of  tnminff, 
her  bead  being  to  the  westiwd,  the  Femlan£, 
which  was  above  her  in  the  river  with  her  engines 
stopped,  came  ahead  and  attempted  to  pass  her. 
The  stem  of  the  Whitliehum  at  this  time  waa  to 
the  east  of  mid- channel.  The  forwardpart  of  the 
F6mland§  cleared  the  stem  of  the  Whitliehum, 
bat  her  port  side,  aboat  25ft.  forward  of  the  poop 
balkhead,  collided  with  the  WUtliehunCs  port 
coonter,  and  the  Fernlands  then  scittped  along 
and  sustained  damage  to  scire  QOtt  of  her  plating. 
The  Whiiliebvm  sl\bo  sastained  damage  for  which 
her  owners  counter-claimed  in  this  action. 

The  phuntiffs  charged  the  defendants  with 
(inler  oZta)  failing  to  keep  to  that  side  of  the 
channel  which  lay  on  her  starboard  hand  in  breach 
of  art  25  of  the  B^alations  for  Preventing  Col- 
lisions at  Sea,  and  it  is  apon  the  application  of 
that  article  that  this  case  is  reported. 

B^  art.  25  of  the  Begalations  for  Preventing 
Ck>lli8ion8  at  Sea : 

In  nanow  oluumtiB  every  steam  vessel  shall,  when  it 
is  safe  and  practioable,  keep  to  that  side  of  the  fairway 
or  mid-ohaonel  which  lies  on  the  starboard  side  of  sudi 


Laififff  Q.C.  and  Boche  for  the  plaintiffs. 

AspifuiU,  Q.C.  and  Bateson  for  the  defendants. 

Babnbb,  J.  (after  dealing  with  the  facts  and 
the  other  points  in  the  case)  said : — Then  it  is  said 
that  there  was  a  breach  of  a  statatorv  rale,  in 
that  the  WhitUehum  was  ^niilty  of  a  breach  of 
art  25  of  the  Sea  Bales.  I  do  not  consider  that 
that  rale  is  at  all  applicable  to  tiiis  case.  The 
vessel  was  swinging,  and,  in  order  to  swing  in 
a  narrow  place  like  this,  she  most  tarn  roand  in 
the  way  she  was  taming  roand.  The  rale  is  not 
a^licable  to  sach  circamstances.  Several  reasons 
might  be  given  to  make  this  clear;  bat  it  is 
enoagh  to  say  that  the  Elder  Brethren  think  it 
was  not  practicable  to  act  apon  it,  and  that  it 
cannot,  as  a  matter  of  seamanship,  be  applied  to 
soch  a  sitaation.  The  fact  that  the  vessel  may 
have  been  somewhat  over  to  the  east  side  is 
acooanted  for  hj  the  fact  Uiat  the  tide  was  setting 
her  there,  which  woald  natarally  occur  in  the 
course  of  the  swing  she  was  obliged  to  perform. 
The  oondasion  to  which  I  have  come  is  that  the 
collision  was  doe  to  tiie  faalt  of  the  steamer 
akme,  and  that  the  WhiUiehum  mast  be  freed 

from  blame.  Judgmeni  far  the  defendant$. 

Solicitors  for  the  plaintifPs,  BoitereU  and  Boche. 

Solicitors  for  the  defendants,  Douming,  Bolam, 
and  Co.,  agents  for  Downing  and  Handcock, 
Cardiff. 


Jan.  15  and  16, 1901. 

(Before  Sir  F.  Jbunb,  President,  and  Trinity 

Mastbbs.) 

Thb  MouBNB.(a) 

CoUinon — Vessel  acting  under  continuous  star- 
board helm — Course  authorised  or  required  by 
rules — Duty  to  sound  helm  signal — Beaulations 
for  Preventing  Collisions  at  Sea,  art.  28. 

Art.  28  of  the  BeguUxHonsfor  Preventing  Collisions 
at  Sea  is  limited  in  %ts  application,  and  only 
applies  where  a  vessel  is  taking  a  course  in 
order  to  give  effect  to  the  Begulations  for  Pre- 
venting Collisions  at  Sea ;  hence  where  a  vessel 
leaving  dock  under  starboard  helm  sighted 
anoth&r  vessel  on  her  port  bow  and  continued 
on  her  stcwboard  helm,  she  was  held  not  bound 
under  art.  28  to  give  a  two-blast  signal. 

This  was  an  action  arising  out  of  a  collision 
between  the  plaintiffs'  steam  flat  the  Bengal  and 
the  defendants'  steamship  the  Moume,  which 
occurred  at  about  6.5  a.m.  on  the  17th  Oct.  1900, 
on  the  eastern  side  of  the  river  Mersey,  between 
the  entrances  to  the  Salisbury  and  Clarence 
Docks.  The  plaintilb'  case  was  that  the  Bengal, 
which  was  a  steam  flat  of  117  tons  register, 
manned  by  a  crew  of  three  hands  all  told,  and 
fitted  with  engines  of  20  horse-power  nominal, 
was  proceeding  from  the  north  entrance  to  the 
SaUsbury  Dock  with  the  intention  of  bringing  up 
alongside  the  wall  which  runs  to  the  Clarence 
Dock.  The  wind  was  light  from  about  S.E., 
there  was  a  slight  haze,  and  the  tide  was  high 
water  slack,  but  with  a  drain  of  ebb  running  down 
the  river  wall.  The  Benqal  left  the  dock  under 
easy  starboard  helm,  and  when  in  the  entrance 
saw  the  masthead  and  green  lights  of  the  Mowme 
and  momentarily  a  glimpse  of  her  red  aboat  two 
points  on  her  port  bow,  distant  about  400  yards, 
and  at  the  same  time  heard  a  two-blast  signal 
from  her.  The  Moume  then  shut  in  her  red  light, 
and  the  Bengal,  swinging  under  her  starb<Nurd 
helm,  brought  the  Mowm^s  green  light  on  to  her 
starboard  bow,  so  that  the  vessels  were  then  in  a 
position  to  pass  starboard  to  starboard,  but  the 
Mowme  sndaoily  reopened  her  red  light  broad  on 
the  Bengalis  starboard  bow  and  close  to  her.  The 
engines  of  the  Bengal  were  then  put  full  s^eed 
ahead,  but  the  collision  occurred  at  about  a  right 
angle  (as  was  found  by  the  learned  judge),  the 
stem  of  the  Moume  striking  the  starboard  side 
of  the  Bengal  with  the  result  that  the  latter 
sank. 

The  plaintiffs  charged  the  defendants  {inter 
alia)  with  improperly  navigating  the  Moume  too 
fast,  and,  in  the  circumstances,  too  close  into  the 
dock  entrances. 

The  defendants'  case,  which  agreed  with  that 
of  the  plaintiffs  as  to  the  weather,  wind,  and  tide, 
was  tnat  the  Moume,  which  was  a  steamship  of 
228  tons  gross,  having  a  crew  of  eight  hands  and 
fitted  with  engines  of  45  horse-power  nominal,  was 
outward  bound  from  Garston.  She  was  heading 
straight  down  the  river,  keeping  to  the  east  side 
of  the  channel,  and  was  making  about  seven  knots 
an  hour  through  the  water.  When  she  was  about 
half  a  mile  above  the  entrance  to  the  Salisbury 
Dock  the  masthead  and  red  lights  of  the  Bengal 
were  seen  leaving  the  SiJisbury  Dock,  bearing 

(a)  Bepbrted  by  Butlsb  AspuriXL,  Bsq.,  Q.O.,  Mid  SvnoN 
TIMMIS,  Eaq.,  BAnltt«r>ftt4iMr 
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nearly  righfc  ahead  and  about  half  a  mile  distant. 
Very  shortly  afterwards  the  Bengal  opened  her 
ffreen  light  and  shut  in  her  red.  The  helm  of 
toe  Mourne  was  then  starboarded  a  little  and  her 
whistle  was  sounded  two  short  blasts,  but,  when 
the  Bengal  had  been  brought  about  half  a  point 
on  her  starboard  bow,  the  red  lieht  of  the  Bengal 
was  again  opened.  The  helm  of  the  Mourne  was 
thereon  immediately  ported  and  one  short  blast 
was  sounded  on  her  whistle  and  her  engines  were 
slowed,  and,  when  the  red  light  of  the  Bengal  had 
been  brought  well  clear  on  her  port  bow,  her 
helm  was  steadied.  The  yeesels  were  then  in  a 
position  to  pass  clear,  port  side  to  port  side,  but, 
when  only  a  short  distance  off,  the  Bengal  a^ain 
suddenly  opened  her  green  light.  The  engmes 
of  the  mowme  were  then  reyermd  and  her  helm 
was  put  hard-aport,  but  the  collision  occurred. 

The  defendants  in  their  defence  chaimd  the 
plaintiffs  {inter  alia)  with  improperly  fauinff  to 
mdicate  the  course  of  the  Bengal  by  means  of  her 
steam  whistle,  in  breach  of  arts.  28  and  29  of  the 
Regulations  for  Preventing  OoUisions  at  Sea. 

In  the  course  of  the  argument  the  defendants 
also  charp;ed  the  plaintiffs  with  a  breach  of  art.  23 
of  the  said  regulations. 

By  the  Regulations  for  PrcTeniing  Collisions 
at  Sea: 

Art  23.  Evezy  steam  TesBel  whioh  is  directed  by  these 
rales  to  keep  oat  of  the  way  of  another  shall,  on  approach- 
ing her,  if  necessary,  slacken  her  speed  or  stop  and 
roTorso. 

Art.  28.  .  .  .  When  Tessels  are  in  sight  of  one 
another,  a  ateam  Teasel  ander  way  in  taking  any  coarse 
anthorised  or  required  by  these  roles  shall  indicate  that 
coarse  by  the  following  signals  on  her  whistle  or  syren — 
viz ,  .  .  .  two  short  blasts  to  mean  "  I  am  directing 
my  coarse  to  port." 

Art.  29.  Nothing  in  these  roles  shall  exonerate  any 
Tessel,  or  the  owner  or  master  or  crew  thereof,  from  the 
consequences  of  any  neglect  to  carry  lights  or  signals  or 
of  any  neglect  to  keep  a  proper  look-oot,  or  of  the  neglect 
of  any  precaotion  wMch  may  be  reqoired  by  the  ordinary 
practice  cf  seamen  or  by  the  special  circomstanoes  of 
the 


AeptnaUy  Q.C.  and  Bateson  for  the  plaintiffs. — 
The  moume  was  to  blame  for  (inter  aUa)  proceed- 
ing down  the  river  too  close  to  the  dock  walL  It 
was  high  water  at  the  time,  when  vessels  were 
likely  to  be  leaving  the  docks ;  she  also  failed  to 
ease  her  speed  or  reverse  her  enflnnes  when  the 
circumstances  required  it.  The  Bengal  was  not 
to  blame  for  failing  to  sound  the  two  short  blasts-. 
Art.  28  of  the  reguleitions  is  not  applicable  to  the 
circumsttfnoes  of  this  case.  That  article  only 
applies  when  a  vessel  is  adopting  some  course 
'*  authorised  or  required  '*  by  the  Regulations  for 
Preventing  Collisions  at  Sca,  whereas  the  Bengal 
was  starboarding  in  the  course  of  her  voyage,  and 
not  for  the  purpose  of  avoiding  the  mowme. 
When  her  helm  was  first  starboarded  she  had  not 
even  seen  the  Mowme,  After  she  had  seen  the 
Mowme^  her  starboarding  was  in  reality  a  con- 
tinuation of  her  course,  in  anv  event,  the  failure 
to  sound  the  two-blast  signsl  could  not  have 
contributed  to  the  collision. 

Baden-PoweU,  Q.C.  and  Miller  for  the  defen- 
dants.— ^The  Bengal  is  to  blame  for  not  giving  the 
two-blast  signal.  In  continuing  under  steurboard 
helm,  she  was  a  vessel  keeping  ner  course  under 
art.  21  of  the  regulations,  and  was  therefore 
taking  a  course  authorised  or  required  by  the 


regulations.  If  she  was  not  keeping  her  course, 
then  it  was  bad  seamanship  on  the  part  of  those 
navigating  her  not  to  indicate  to  the  Bengal  the 
course  she  was  in  fact  adopting,  and  she  most  be 
held  to  blame  under  art.  29. 

Aapinall,  Q.C.  in  reply. 

Sir  F.  Jeunb.  —  There  is,  I  think,  in  this 
case  a  broad  question  of  fact  whioh  substantially 
governs  the  whole  matter.  According  to  the 
account  of  the  Bengal  her  action  was  an  ex- 
tremely simple  one,  and  perfectly  consistent  with 
all  that  she  wished  to  do.  It  is  ouite  dear  that 
her  object  was  to  come  out  of  dock,  and,  making 
a  turn  as  sharp  as  possible  under  the  action  of  her 
starboard  helm,  to  ^t  to  the  place  whither  she 
wished  to  go.  That  is  all  she  did.  But  the  story 
told  by  Uie  Mowms  attributes  to  her,  to  my  mind, 
a  totally  different  course  of  action,  because  the 
case  of  the  Mourne  is  that  the  Bengal  got  further 
out  into  the  river  and  got  herself  into  a  position 
of  being  practically  end  on,  and  then  was  seen 
first  on  one  bow  and  then  on  the  other,  backwards 
and  forwards,  under  the  influence  perhaps  of  bad 
steering.  That  is  a  broad  issue  of  fact.  Which 
story  is  true  P  I  have  no  doubt  whatever  that  the 
story  told  by  the  Bengal  is  the  true  story.  It 
appears  to  me  that  it  is  a  mere  question  <n  evi- 
denoe.  In  the  first  place  the  story  told  by  the 
Jtfbums  of  the  chan^  of  lights,  backwards  and 
forwards,  is  wholly  impossible,  having  regard  to 
the  very  shoit  time  at  the  disposal  of  the  oengal. 
But,  on  the  other  hand,  when  one  looks  at  the 
conduct  of  the  Mourne  there  are  several  things 
which  appear  to  me  to  render  her  conduct  open  to  a 
good  d^  of  criticism.  In  the  first  place  I  acoept 
the  view  of  the  dockmaster  that  the  Mowme  was 
coming  down  a  great  deal  too  near  to  the  walL  I 
am  not  going  to  make  that  a  substantial  charse 
a^^ainst  her,  that  she  was  too  much  on  her  right 
side  of  the  river,  but  what  I  think  is  to  be 
emphasised  is  this,  that  if  a  vessel  chooses,  for 
purposes  of  her  own,  to  come  down  so  close  to 
the  dock  wall  as  she  did,  and  at  the  speed  which 
she  had  on  her,  she  renders  it  incumbent  upon 
those  on  board  her  to  keep  an  extremely  vigilant 
look-out,  eepedally  as  it  is  well  known  tluit  vessels 
are  in  the  habit  of  leaving  Uie  dock  at  that  time 
of  tide.  It  is  sufficient  to  say  that  she  seems  to 
have  thought  it  liffht  to  keep  the  mate  on  the 
look-out  until  she  had  passed  the  landing-stage, 
and  then  to  have  taken  him  off  the  look-out  to 
assist  in  clearing  up  the  deck  forward.  Althongh, 
no  doubt,  the  captain  on  the  bridge  would  be  in  a 
position  to  see,  and  did  see,  a  g(X>d  deal  of  what 
was  going  on  ahead,  siill  it  appears  to  me  that 
she  was  not  being  navigated  with  that  extrune 
care  which  was  incumoent  upcm  a  vessel  which 
had  voluntarily  placed  herself  in  that  position. 
The  question  of  speed  is  only  important  as 
emphasising  the  necessity  of  taking  care.  I 
believe,  as  I  have  sud,  the  story  of  the  Bengal  to 
be  true.  On  the  other  hand  I  think  the  Mowme^ 
coming  down  the  river  outside  her  and  having 
her  on  ^e  starboard  bow,  for  some  reason  or 
other,  having  before  starboarded  and  blown  a 
two-blast  signal,  just  before  the  collision  ported 
and  perhaps  gave  a  single  blasts  with  the  result 
that  she  ran  into  the  Bengal,  strUdng  her  on  the 
starboard  bow,  practically  a  right-angle  blow.  It 
is  not  easy  to  see  why  the  Mowme  adopted  this 
very  much  mistaken  course;  but  that  it  was  a 
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mnoh  miBtaken  course  appears  to  all  of  as  to  be 
the  case,  for  if  she  had  not  struck  the  Bengod  she 
wonld  probably  have  mn  into  the  pier  or  dock  wall. 
Therefore  it  is  qtdte  dear  that  her  action  in 
porting  in  the  way  she  did  was  altogether  a  mis- 
taken one.  Haying  sot  so  far,  it  is  not  necessary 
to  speculate  as  to  what  the  exact  reason  for  her 
action  was.  It  may  be  that  haying  at  first  thought 
starboarding  was  the  proper  course  to  take,  so  as 
give  the  Bengal  room  to  pass  green,  to  sreen, 
afterwards  she  may  have  thousht  that  the  Bengal 
was  really  going  to  cross  £e  river  into  her 
proper  water,  across  the  bows  of  the  Moume, 
and  so  go  up  river.  In  tiiose  circumstances 
the  Moume  may  have  made  the  mistake, 
by  not  watching  very  carefully  to  see  what  the 
action  of  the  Bengal  really  was.  The  fact 
appears  to  be  clear  that  when  the  vessels 
were  green  to  green  the  Moume  thought 
proper  to  port  her  helm  and  to  port  into  the 
green  light  of  the  Bengal,  I  have  no  doubt  that 
was  what  happened,  and  she  must  be  held  to 
blame  for  it,  although  I  am  not  able  to  say  what 
her  real  motive  was  in  so  doing.  That,  to  my 
mind,  really  determines  the  case.  There  is 
nothing  else  which  is  material.  I  am  not  going 
into  the  question  whether  the  Moume  should  have 
stopped  sooner  than  she  did.  Her  own  story 
shows  that  at  an  earlier  time  than  she  did  stop 
there  was  risk  of  collision  which  rendered  it  im- 
perative to  stop.  But  I  do  not  dwell  upon  that 
because  I  cannot  accept  her  story,  I  do  not  be- 
lieve the  lights  were  seen  first  on  one  bow  and 
then  on  the  other. 

I  must  consider  the  charges  made  against 
the  Bengal,  apart  from  the  main  facts  of  the 
case.  It  is  said  she  ought  to  have  stopped 
and  not  gone  on  in  the  way  she  did,  because 
when  the  collision  became  imminent  she  went 
on  at  full  speed.  That  is  undoubted.  It  is 
also  said  she  ought  to  have  given  a  two-blast 
signal  at  some  time  after  alterinff  her  helm.  With 
regard  to  ^ing  on  at  full  speed  instead  of  stop- 
ping, that  is  a  matter  of  navigation  upon  which  I 
have  had  an  opportunity  of  consulting  the  Elder 
Brethren.  The  obligation  is  not  now  the  tame  as 
it  used  to  be.  The  obligation  now  is  to  stop  if 
necessary  or  right  to  do  so.  Now,  I  am  advised 
by  the  jBlder  Brethren  that  the  action  of  the 
Bengal  was  on  the  whole  the  best  in  the  circum- 
stances that  could  have  been  t»ken.  Placed  in  a 
poaition  of  mat  difficulty,  and  near  to  the  wall 
on  the  one  skIo,  and  with  this  vessel  coming  down 
upon  her  on  the  other,  her  only  chance  of  safety, 
it  appears  to  me,  was  to  go  ahead  as  fast  as  she 
oonlcC  There  was  a  chance  of  her  being  able  to 
avoid  the  collision  if  she  could  get  across  the  bows 
of  the  Moume,  and  that  she  nearly  did  so  is  clear, 
because  she  was  struck  a  considerable  distance 
from  her  stem.  I  do  not  think  any  substantial 
blame  is  to  be  attached  to  those  on  the  bengal 
for  taking  what  appears  to  us  to  be  their  only 
practical  chance  of  safety.  The  other  point  is 
somewhat  more  difficult,  because  it  turns  upon 
the  construction  of  art  28,  but  I  think  when  one 
realises  what  the  facts  are,  that  is  clear.  Under 
art.  28,  when  vessels  are  in  sight  of  one  another, 
a  steam  vessel  under  way  in  taking  any  course 
apthorised  or  required  by  these  rmes  shall  in- 
dioate  that  course  by  the  following  sienals  on 
her  whistle  or  syren — viz.,  two  short  blasts  to 
mean  *'  I  am  directing  my  course  to  port,"  &c. 


Now,  it  is  said  that  the  Bengal,  when  she  was  in 
sight  of  the  Moume,  was  a  steam  vessel  under 
way  in  sight  of  another,  and  in  taking  the  course 
she  did  ought  to  have  indicated  that  course  by 
two  blasts.    But  when  one  considers  the  wording 
of  this  rule  I  am  of  opinion  that  it  does  not  apply 
to  the  circumstances  of  this  case.    In  the  first 
place,  the  view  which  I  take  of  the  facts  is  that 
the  starboard  action  of  the  helm  of  the  Bengal 
j  had  begun  at  some  earlier  time,  before  she  left 
I  the  entrance,  and,  as  is   said  in  the  pleadings, 
she    was   coming    out    under    easy   starboard 
helm.     That   appears    to    me   consistent   with 
the  short   voyage  she  was  on  and  the  object 
which  she  had  in  view,  and  therefore  I  do  not 
think  circumstances  ever  arose  in  this  case  which 
would  have  compelled  her  to  give  the  blasts  indi- 
cated by  this  rule.    I  doubt  very  much  whether 
when  she  started  her  course,  so  to  speak,  the 
vessels  were  in  sight  of  one  another ;  but  certainly 
it  does  not  appear  to  me  to  come  within  the  rules 
because  she  was  not,  in  so  starboarding,  taking  a 
course  authorised  or  required  by  the  rules.    She 
was  taking  a  course  for  the  purposes  of  her  own 
voyage,  and  which  had  notmng  on  earth  to  do 
with  the  vessel  approaching,  and  her  action  in 
starboarding  as  she  did  was  not  in  any  way  taking 
a  course  authorised  or  required  by  the  ^  rules. 
Therefore  it  does  not  appear  to  me  that  this  rule 
applies.    Where  it  does  apply  is  where  a  vessel, 
having  a  course  and  being  on  a  course,  is  found 
varying  it  or  makiog  some  alteration  of  it  autho- 
rised or  required  by  the  rules.    For  example,  if 
vessels  are  meeting  end  on  and  you  port  your 
helm  in  order  to  comply  with  the  requirements  of 
the  rule  then  applicable;  or,  to  take  another 
case,  where  a  vessel  sees  another  on  her  starboard 
bow,  and  under  the  -circumstances  is  required  to 
keep  out  of  the  way;  or,  to  take  yet  other  cases, 
where  the  following  vessel  has  to  keep  out  of  the 
way  of  the  overtaken  ship,  or  where  a  steamship 
has  to  give  way  to  a  sailing  vessel.    In  all  those 
cases  tl^  course  is  authorised  by  the  rules,  and  if 
in  so  doing  the  vessel  alters  her  course  by  the 
action  of  her  helm  she  is  required  to  give  notice 
to  the  other  vessel   Those  are  the  sort  of  illustra- 
tions to  be  g^ven  to  show  that  this  rule  does  not 
apply  where  a  vessel  which  is  on  aiiy  circular 
course,  which  she  has  adopted  before,  m  order  to 
reach  the  place  she  desires  to  reach,  is  keeping  on 
on  t^t  course,  actmg  the  whole  time  under  a  star- 
board hcdm.    I  thixuc  t^t  in  such  circumstances 
a  state  of  things  does  not  arise  in  which  she  is 
required  to  g^ve  notice  to  the  other  vessel  by 
signals.    That  appears  to  me  to  be  decisive  of 
tluLt  point,  and  I  need  not  pursue  the  further 
proposition,  whether  the  absence  of  compliance 
with  that  rule  contoributed,  or  could  have  con- 
tributed, to  the  collision.     I  very  much  doubt 
whether   it   could   have   done   so,  because  the 
real   cause   of    the   collision    was   the   mistake 
made    by    the    Moume    in    porting    her    helm 
under  the  circumstances.    In  the  circumstances 
of   this  case,   which  are  of   importance,  there 
was  no  such  obligation  placed  upon  the  Bengal 
to  give  the  two-blast  signal,  as  to  render  her 
liable  for  not  giving  it,  and  in  those  (urcum- 
stances  I  have  to  hold  the  Movme  entirely  to 
blame. 

Solicitors :  for  the  plaintifEs,  Pritchard  and  Sone, 
agents  for  Baiesons,  Warr,  and  Wimehwnt,  Liver- 
pool ;  for  the  d^endants,  Thomae  Cooper  and  Co. 
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Jan.  31,  Feb.  1,  4,  5,  and  6, 1901. 

(Before  Sir  F.  Jbunb  and  Tbinity  Mastbbs.) 

Thb  DByoNiAN.(a) 

CoUiBionr—TrM  and  tow — Im^aper  lighis  on  tug — 
Liability  of  tow-^Begulations  for  Preventing 
Collisions  at  Sea  1897,  Treliminary  Definition^ 
art.  3 — Rules  for  the  Navigation  of  the  River 
Mersey  made  by  Order  in  Council  the  17th  Sept. 
1900;  art.  4  (a)— Merchant  Shipping  Act  1894, 
s.  419  (4). 

A  steam-tug  made  fast  to  a  vessel  ai  anchor  in  the 
river  Mersey  read/y  to  assist  her  if  required  is  a 
steam  vessel  louring  or  attached  for  the  purpose 
of  towing  or  manoeuvring  her,  and  must  at  night 
emhibit  the  lights  required  by  art.  4  (a)  of  the 
Mersey  Rules. 

In  such  circumsta/nces  the  tow  is  responsible  for 
the  lights  of  the  tug,  and  will  be  deemed  to  be  in 
fauU  if  the  tug  exhibit  other  lights,  and  the 
brea^ih  of  the  nde  m^y  have  contributed  to  a 
collision  between  the  tow  and  another  vessel. 

This  was  an  action  arising  ont  of  a  collision 
between  the  plaintiffs'  steamship  the  Veritas  and 
the  defendants'  steamship  the  Devonian,  which 
occurred  at  about  10.45  p.m.  on  the  12th  Oct.  1900 
in  the  river  Mersey. 

The  facts  of  the  case  were  shortly  as  follows : — 

The  Veritas  was  a  Norwegian  steamship,  and 
had  in  the  course  of  her  yoyage  put  into  the  river 
Mersey  owing  to  her  engines  EaTing  broken  down. 

At  the  time  of  the  comsion  she  was  l^ing  to  her 
anchor,  having  a  tug  named  the  Prairie  Cock  fast 
on  her  starboard  side  ready  to  assist  her  if 
required.  The  weather  was  fine  and  clear,  and 
the  tide  was  half  flood,  running  about  two  knots 
an  hour. 

The  Veritas  was  ezhibitine  two  anchor  lights  in 
accordance  with  the  special  rules  for  the  naviga- 
tion of  the  Mersey — that  is  to  say,  a  white  light 
forwai'd  and  a  white  light  at  the  stem.  The 
Prairie  Cock  was  carrying  the  lights  for  a  steam- 
ship under  way— that  is,  her  side-lights  and  mast- 
head light. 

In  these  circumstances  the  Devonian,  which 
was  coming  up  the  river  in  charge  of  a  compul- 
sory pilot  and  with  a  steam-tug  f^t  ahead  of  her, 
ran  into  and  sank  the  Veritas. 

It  was  alleged  on  behalf  of  the  Devonian  that 
the  Veritas  was  not  exhibiting  any  or  any  proper 
or  visible  anchor  lights,  and  that  the  under- way 
lights  exhibited  by  the  Prairie  Cock  were  misleaa- 
ing ;  and  that,  if  any  fault  was  to  be  attributed 
to  any  person  on  board  the  Devonian,  that  person 
was  the  compulsory  pilot. 

The  evidence  showed  that  there  had  been  a 
difference  of  opinion  between  the  pilot  and  the 
master  of  the  Devonian  upon  some  questions  of 
the  navigation  of  the  vessel,  and  that  in  some 
particulars,  at  any  rate,  the  master  had  overridden 
thepilot. 

The  following  were  among  the  charges  made  by 
the  defendants  in  their  defence : 

Par.  5.  The  Veritas  was  not  exhibiting  any 
anchor  lights  or  any  proper  or  visible  anchor 
lights  properly  carried  and  showing  as  required 
by  the  regulations. 

Par.    7.    Those   on   board   the    Prairie   Cock 

improperly    exhibited    wrong    and    misleading 

lights.  .^___^ 

(a)  Beported  by  Butlbr  Aspinall,  Esq.,  E.G.,  and  Sutton 
TlMJUB,  Esq.,  Bftrrister-ftt-Lftw. 


Par.  8.  Those  on  board  the  Prairie  Cotk  ftuled 
to  obey  arts.  4  and  6  of  the  Mersey  Rules. 

The  learned  judge  found  that  the  Veritas  was 
exhibiting  proper  anchor  lights  and  that  tiiey 
were  burning  sufficiently  brightly,  and  that  tte 
Devonian  was  to  blame  for  not  having  seen  them. 
He  also  found  that  tiie  pilot  had  not  been  pro- 
perly assisted,  and  that  the  plea  of  compulray 
pilotage  did  not  avail  the  defendants. 

The  point  on  which  this  case  is  reported  ia 
whether  the  Veritas  was  liable  for  the  improper 
exhibition  of  lights  by  those  on  board  the  Prairie 
Cock. 

By  the  Regulations  for  Preventing  Collisions 
at  Sea: 

Art.  3.  A  steam  vessel  when  towing  another  veasel 
shall,  in  addition  to  her  side-lights,  oarry  two  bright 
white  lights  in  a  vertical  line  one  over  the  other,  not  less 
than  6ft.  apart.  ...  Each  of  these  lights  shall  be 
of  the  same  oonstrootion  and  character  and  shall  be 
carried  in  the  same  position  as  the  white  light  mentioned 
in  art.  2  (a),  except  the  additional  light,  which  may  be 
carried  at  a  height  of  not  less  than  14ft.  above  the 
hall.    .    .    . 

By  the  Rules  for  the  Navigation  of  the  River 
Mersey  made  by  an  Order  in  Council  dated  the 
17th  &pt.  1900 : 

Art.  4  (a).  A  steam  vessel  when  towing  another 
vessel  or  vessels,  or  when  attached  for  the  pnrpoae  of 
towing  or  mancsavring  snch  vessel  or  vessels,  shall  carry 
the  oompnlsory  lights  prescribed  by  art.  3  of  the  Genetsl 
Begnlations. 

By  the  Merchant  Shipping  Act  1894  (57  &  58 
Vict.  c.  60) : 

Sect.  419. — (1)  All  owners  and  masters  of  ships  shsll 
obey  the  collision  regulations,  and  shall  not  carry  or 
exhibit  any  other  lights  or  use  any  other  fog  aigiiali 
than  snch  as  are  required  by  those  regulations. 

(4)  Where  in  a  case  of  collision  it  is  proved  to 
the  coort  before  whom  the  case  is  tried  that  any 
of  the  collision  regnlations  have  been  infringed,  the 
ship  by  which  the  regulation  has  been  infringed  shall 
be  deemed  to  be  in  fault  unless  it  be  shown  to  the 
satisfaction  of  the  court  that  the  circumstanoes  of  the 
esse  made  departure  from  the  regulation  neoesaary. 

Laing,  K.G.  and  Stubbs  for  the  plaintifb. — ^It 
is  submitted  that  the  Prairie  Cock  obes  not  come 
within  art.  4  (a)  of  the  Mersey  Rules.  She  was 
right  in  exhibiting  the  lights  for  a  vessel  under 
way ;  she  was  not  at  anchor  (see  the  Preliminary 
Definition  to  the  Regalations  for  Preventing 
Collisions  at  Sea) ;  she  was  not  towing,  but  she 
was  under  way : 

The  £omatice,83  L.  T.  Bep.  488 ;  (1901)  P.  15. 

If  the  lights  of  the  Prairie .  Cock  were  improper, 
the  Veritas  is  not  liable  for  the  negligence  of  ner 
tug  in  the  circumstances  of  this  case.  The 
relationship  of  master  and  servant  did  not  eodst 
Even  if  the  Veritas  is  responsible  for  the 
Prairie  CocWs  lights,  the  Mersey  Rules  have  not 
the  statutoxT  sanction  of  the  Reg^ulations  for 
Preventing  Collisions  at  Sea,  and,  if  they  have 
that  sanction,  then  it  is  submitted  tfaiat  the 
wrongful  exhibition  of  under-way  lights  by  the 
Prairie  Cock  could  not  ]^ssibly  have  contributed 
to  the  collision.  A  tow  is  not  to  be  deemed  to  be 
in  fault  because  her  tug  exhibits  wrong  lights. 

Joseph  Walton,  K.C.,  Aspinall,  K.C.,  and  Glynn 
for  the  defendants. — The  Prairie  Cock  was  the 
servant  of  the  Veritas,  and  the  latter  is  liable  for 
her  default.    The  Prairie  Cook  should  have  been 
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carrying  anchor  lights  or  towing  lights,  and  her 
failure  to  do  so  is  a  breach  of  a  statutory  role  for 
which  the  Veritas  most  be  held  to  blame :  (Mer- 
chant Shipping  Act  1894,  s.  419).  It  cannot  be 
sucoessf  ally  argued  that  the  Prairie  Cock  was  not 
attached  for  the  purpose  of  towing  or  manoBuvring, 
and,  if  she  was  not,  then  she  was  moored  to  the 
Veritas,  just  as  a  vessel  is  moored  to  a  buoy,  and 
should  have  exhibited  anchor  lighte.  The  Bonumce 
{ubi  sun,)  was  decided  before  the  Mersey  Rules 
applicable  to  this  case  came  into  force.  The 
question,  then,  is.  Could  these  improper  lighte 
possibly  have  conlaributed  to  the  collision  P 

The  Fanny  M,  Carvill,  32  If.  T.  Bep.  646 ;  2  Aap. 
Mar.  Law  Cas.  565 ;  L.  Bep.  4  A.  &  E.  417. 

[Sir  P.  Jbitnb. — If  the  Veriias  was  carrying 
profNor  lighte,  is  it  matmal  what  lighte  the 
rrairie  Cock  was  exhibiting?]  It  is  submitted 
that  the  extra  light  might  even  then  have 
been  of  importance  and  have  influenced  the 
navigation  of  the  Devonian :  (The  Oannet, 
82  L.  T.  Rep.  329 ;  9  Asp.  Mar.  Law  Cas.  43). 
[Sir  F.  Jbune  referred  to  The  BreacUdbane 
(46  L.  T.  Rep.  204;  4  Asp.  Mar.  Law  Cas.  505 ; 
7  P.  Div.  186).] 

Laing,  K.C.,  in  reply,  referred  to 

The  Argo,  82  L.  T.  Bep.  602 ;  9  Asp.  Mar.  Law  Oae. 
74. 

The  following  oases  were  also  cited : 

The  Cleadon,  4  L.  T.  Bep.  157 ;  1  Mar.  Law  Cas. 

O.  S.  41 ; 
The  American  and  Syria,  31  L.  T.  Bep.  42 ;  L.  Bep. 

6  P.  C.  127  ; 
The  Niche,  65  L.  T.  Bep.  502 ;  7  Asp.  Mar.  Law 

Caa.  89 ;  L.  Bep.  13  P.  55  ; 
I%0  Quickstep,  63  L.  T.  Bep.  713  ;  6  Asp.  Mar.  Law 

Cas.  603 ;  L.  Bep.  15  P.  196 ; 
The  Mary  Hounsell,  40  L.  T.  Bep.  368 ;  L.  Bep.  4 

P.  204; 
The  E.  A.  Packer,  22  Fed.  Bep.  668  ; 
The  PhOadeVphian,  82  L.  T.  Bep.  601 ;  9  Asp.  Mar. 

Law  Cas.  72  ;  (1900)  P.  262. 

The  Pbksidbnt.  —  This  case  raises  one 
material  question  of  fact,  and  one — ^perhaps  two — 
questions  of  law,  and  I  propose  to  give  judgment 
upon  all  of  them,  although  the  question  of  law 
might  perhaps  be  more  elaborated,  but  the  question 
of  fact,  which  is  really  the  governing  and  the 
main  question,  is  one,  as  far  as  the  stetement  of 
it  is  concerned,  which  is  extremely  simple.  [His 
Lordship  dealt  with  the  facto  and  found  that  the 
Veritas  was  exhibiting  proper  anchor  lischte  and 
that  the  Dei^onion  was  to  blame  for  not  making 
them  out.  He  then  proceeded :]  One  easily  sees 
the  reason,  now  that  one  knows  what  was  going 
on  on  board  the  Devonian,  why  there  should  have 
been  a  failing  in  that  respect,  because  I  am 
afraid  it  must  be  said  that  the  condition  of 
things  on  board  the  Devonian  was  to  some  extent 
deplorable.  She  had  a  pilot  on  board,  and  it  is 
clour  there  was  a  wrangle  going  on  between  the 
pilot  and  the  captein.  The  righte  and  wrongs  I 
should  have  thought  were  sufficiently  clear, 
because  it  appears  to  me  to  be  quite  clear,  when 
the  pilot  is  on  board,  that  it  is  his  duty  to  take 
chai^  and  give  orders,  and  it  is  the  duty  of  the 
captain  and  everybody  else  to  obey  those  orders ; 
and  when  the  law  recognises  the  fi*eedom  from 
liability  of  a  vessel  which  has  a  compulsorv  pilot 
OQ  board,  it  appears  to  me  to  imply  not  only  that 
the  pilot  shall    be  there   compulsorily,    but  in 


authority,  because  if  he  is  not  in  authority  and  if 
it  is  a  case  of  merely  making  suggestions  which 
the  captain  may  or  may  not  follow,  it  appears  to 
me  the  whole  basis  of  compulsory  pilotage  dis- 
appears— ^that  being  the  foundation  of  the  Eng- 
lish law  which  exempte  vessels  from  liability  if 
they  have  a  compulsory  pilot  on  board.  There- 
fore I  think  in  this  case  the  pilot  was  altogether 
in  the  right  and  the  captun  of  the  Devonian  in 
the  wrong.  But  I  need  not  trouble  to  deal  with 
that  matter.  The  pilot  desired  to  turn  the  vessel 
at  an  earlier  period  than  the  captain  thought 
right.  The  captein  thought  it  was  his  duty  to 
give  orders  aod  he  did  not  desire  it  done,  and 
the  pilot  gave  way,  and  afterwards  the  pilot  seems 
to  have  been  inclined  to  put  it  on  record  in  the 
document  he  made  that  he  did  not  give  orders 
but  made  suggestions,  and  one  of  those  sugges- 
tions was  of  a  very  material  kind—as  to  the 
action  of  th/9  Hornby  towing  to  the  westward, 
which  was  not  obeyed,  but  she  went  to  the  east- 
ward, because  she  said  she  cotdd  not  go  to  the 
west.  Under  those  circumstances  I  need  not  go 
further  into  it.  Aa  we  know,  the  lighte  of  the  tug 
of  the  Veritas  were  first  made  out  just  about  the 
time  the  Hornby  was  attaching  herself  to  the 
Devonian,  and  it  may  be  that  in  the  operation  of 
getting  attached,  and  by  reason  of  the  smoke  of 
the  Hornby,  that  some  obstacle  was  presented  to 
seeing  the  lighte  which  maj  not  have  attracted  so 
much  attention  as  the  green  and  red  lighte  of  the 
tug  would  be  likely  to  do.  Without  going  further 
into  the  matter,  there  are  abundant  reasons  for 
thinking  that  there  may  have  been  causes  ope- 
rating upon  the  Devonian  or  upon  those  on  board 
of  her  which  prevented  them  from  seeing  the 
lighte  of  the  Veritas,  which  they  certainly  should 
have  done.  Therefore,  my  view  is  that  the 
account  of  the  Veritas  ought  to  be  accepted. 

Now  comes  the  further  question,  which  is  mainly 
a  question  of  law  (or  perhaps  there  ai'e  two  ques- 
tions of  law),  and  which  is  by  no  means  so  simple. 
The  lighte  exhibited  by  the  tug  Prairie  Cock  on 
this  occasion  were  the  liehte  of  a  vessel  under  way — 
the  masthead  and  side-Ughts — and  the  position  of 
things  was  this:  She  was  attached  to  the  ster- 
board  side  of  the  Veritcu  fore  and  aft  by  a  7in. 
hawser.  It  is  said,  and  quite  truly  no  doubt, 
that  at  the  time  she  was  not  towing  the  Veritas ; 
she  was  engaged  rather  to  stand  by  her  and  be 
ready,  and  was  paid  a  comparatively  small  sum 
for  the  purpose,  than  to  actually  assist  her  at  the 
moment  The  Veritas  was  nding  to  a  single 
anchor.  There  may  have  been  some  reason  for 
doubting  whether  she  was  holding  the  cn^und 
sufficiently.  Under  these  circumstances  the 
captein  of  the  Veritas  was  anxious  to  engage  the 
services  of  the  tug  in  case  anything  went  wrong 
with  the  anchor  and  the  vessel  rec^iired  holding 
up,  or  perhaps  to  ease  the  strain  on  the  anchor. 
I  do  not  lay  more  stress  upon  the  71n.  hawser 
than  this,  because  it  was  a  rope  sufficiently  strone 
to  serve  as  a  towing  hawser  if  necessary,  and 
under  those  circumstances  she  was  lashed  along- 
side the  VeritcLs,  Now  was  she  within  the  rme 
of  the  Mersey,  which  I  think  has  the  stetutory 
authority  of  one  of  the  general  regulations  P  I 
pause  for  a  moment  in  passing  to  say  I  do  not 
think  that  it  is  necessary  to  do  more  than  to  say 
that  that  is  so.  So  far  as  I  have  looked  into  the 
question,  the  4th  rule  of  the  Mersey  is  a  rule 
which  has  the  force  of  the  geneiul  regulations — 
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I  mean  the  same  force,  imposing  a  statutory 
liability  upon  the  person  who  does  not  comply 
with  the  regulation.  For  this  purpose  I  assume 
that  is  the  case.  Then  I  find  the  rule  says :  "  A 
steam  vessel  when  towing  another  vessel  or  vessels, 
or  when  attached  for  the  purpose  of  towing  or 
manoBuviing  such  vessel  or  vessels,  shall  carry 
the  compul^ry  lights  prescribed  by  art  3  of  the 
p;eneral  regulations.**  That  is  the  two  towing 
lights.  Now  was  this  vessel,  the  Prairie  Cock, 
attached  to  the  Veritas  for  the  purpose  of  towing 
or  manoeuvring  her  P  That  is  the  first  question 
which  I  have  to  decide.  I  have  taken  the  opinion 
of  the  Elder  Brethren  upon  it,  and  they  think 
she  was  attached  for  the  purpose  of  towing  or 
manoBUvrinff.  I  entirely  agree  with  that  view. 
She  certainly  was  attached.  I  do  not  say  there 
was  any  strain  on  the  hawser,  but  she  was  there. 
What  for?  It  is  admitted  for  thepurpose  of 
renderingassistance  if  necessary.  What  assist- 
ance? why,  assistance  in  towing,  in  holding 
her  up  to  her  anchor  and  against  the  tide,  sup- 
posing the  vessel  dragged;  and  therefore  she 
was  uiere,  it  appears  to  me  clearly,  not  actually 
towing,  not  attached  for  towing,  but  attached 
for  the  purpose  of  towing  if  and  when  it  was 
desired  by  tke  tow  that  she  should  do  so.  There- 
fore I  cannot  think  that  this  article  does  not 
apply.  I  think  it  does,  and  therefore  I  think 
that  the  Prairie  Cock  ought  to  have  exhibited 
her  two  towing  lights. 

Now  there  is  a  further  Question  about  which 
there  has  been  a  ffood  deal  of  interesting  dis- 
cussion, as  to  whether  this  omission  on  the  part 
of  the  tug  might  not  possibly  have  contributed 
to  the  collision.  That  is  a  matter  to  which 
I  have  given  a  good  deal  of  consideration.  One 
has  to  start  with  the  hypothesis  that  the 
Veritas  was  in  fact  exhibiting  her  proper  lights, 
and  therefore  the  (]^uestion  is,  supnosing  the 
Veritas  to  be  exhibiting  her  proper  lights,  but 
those  not  to  have  been  seen  by  the  persons  on 
board  the  Devonian,  can  it  be  said,  or  ought  it 
to  be  said,  that  the  absence  or  failure  to  exhibit 
the  two  towing  lights  on  the  tug  could  have  con- 
tributed to  the  collision  in  question?  Now,  for 
myself,  I  confess  I  do  not  thmk  it  can.  I  mean 
that  the  Veritas  had  sufficient  indication  in  my 
opinion  to  have  protected  her  from  collision 
with  another  vessel.  She  was  exhibiting  the 
lights  necessary  for  her  to  exhibit,  and  thev 
ought  to  have  been,  and  would  have  been,  I  think 
— if  there  had  been  a  proper  look-out  on  board  the 
Devonian — sufficient  protection  to  her  from  the 
Devonian  coming  into  collision  with  her.  There- 
fore I  assume  it  may  be  said  that  no  additional 
light  was  necessary,  and  I  think  it  is  sound  to 
say  that  if  sufficient  lights  are  exhibited  it  is 
immaterial  whether  more  lights  are  exhibited 
than  would  have  been  sufficient.  It  is  not  neces- 
sary to  go  elaborately  into  the  authorities  to 
establish  that  proposition,  because  there  is  autho- 
rity for  saying  that  if  sufficient  lights  were 
exhibited  it  matters  not  whether  another  light 
is  exhibited,  which,  although  it  ought  to  have 
been,  could  only  have  be^  somewhat  super- 
fluous, and  was  something  which  was  not 
necessary.  If  authority  is  to  be  given  for 
that,  I  should  refer  to  the  case  of  The  BreadaU 
hane  {ubi  sup.),  which  appears  to  me,  and 
always  has  appeared  to  me  to  be  perfectly  good 
aw,  and  perfectly  sound,  and,  so  far  as  I  am  able 


to  judge,  it  has  been  upheld  by  a  recent  decision 
of  the  Court  of  Appeal  in  the  case  of  The  Argo 
(uhi  swp,),  which  was  an  appeal  from  myself.  1 
hope  I  am  dealing  correctly  with  that  report.  I 
have  not  been  able  to  see  the  judgment,  and  have 
not  read  it,  but  I  know  what  I  decided  myself,  and 
as  the  Court  of  Appeal  held  the  same  view  I  know 
what  they  must  have  thought,  because  in  the  case 
of  The  Argo  I  was  very  much  influenced  by  the 
case  of  The  Breadalbams,  which  was  a  case  where 
no  stem  light  was  exhibited,  but  where  there  was 
a  binnacle  light  which  perhaps  did  not  have  the 
same  range  as  a  proper  stem  light;  and  there- 
fore, if  the  question  had  been  whether  the  vessel 
came  within  the  range  of  the  light,  there  might 
have  been  a  doubt.  But  the  following  veesel 
ought  to  have  seen,  and  I  have  no  doubt  did  see< 
and  had  every  opportunity  of  seeing,  the  binnacle 
light,  and  the  view  taken,  as  I  understand  in  that 
case,  was  that  there  being  a  light  exhibited,  which 
the  steam  tug  ought  to  have  seen,  although  it  was 
not  precisely  at  uie  same  place  as  direct^  by  the 
regulations,  even  if  the  stem  light  had  been  pro- 

Serly  exhibited  it  could  have  me^e  no  oonoeivable 
ifference.  That  was  substantially  the  view  I 
took,  and  in  the  case  of  The  Argo  I  think  that 
was  the  case  in  which  there  were  two  things: 
First  of  all  there  was  a  light  to  be  seen  on  part  of 
the  vessel  as  she  came  out  of  the  harbour,  though 
not  a  proper  light,  and  there  was  another  light 
which  was  visible  and  ought  to  have  been  aeen, 
and  was  not  seen,  by  the  on-coming  vessel.  Th^e- 
fore  the  conclusion  I  came  to  was  it  showed  anch 
a  clear  absence  of  look-oat  on  the* part  of  those 
resj^nsible  that  even  if  the  proper  lights  had  been 
exhibited,  in  all  human  probability  they  would 
have  been  no  more  seen  tluin  the  light  the  failure 
to  see  which  brought  about  the  collision.  So  far 
as  the  direct  effect  of  the  lights  of  the  tug  were 
concerned,  I  think  it  might  well  be  said  that  if  the 
Devonian  failed  to  see  the  anchor  Hght  of  the 
Veritas,  it  might  be  that  an  additioim  towing 
light  of  the  Prairie  Cock  would  not  have  afforded 
more  than  an  extra  light  and  a  supererogative 
advantage.  But  that  does  not,  I  think,  quite 
exhaust  the  case,  and  a  consideration  has 
impressed  itself  upon  the  minds  of  the  Trinity 
Masters  and  myself  which  to  my  mind  ia  very 
material.  The  lights  exhibited  by  the  Praine 
Cock  were  those  of  a  vessel  under  way,  and  no 
doubt  they  impressed,  and  would  impress,  upon 
the  minds  of  those  on  board  the  Devonian  that 
she  was  a  vessel  unattached,  under  way,  coming 
down  the  river  in  the  ordinary  way.  I  do  not  lay 
any  stress  upon  the  consideration  that  probably 
she  would  be  moving.  I  do  not  lay  any  stress  upon 
the  consideration  tuat  the  lights  of  the  Prairie 
Cock  were  seen  in  different  ways  and  at  different 
times,  or  that  those  on  the  Devonian  saw  at  one 
time  the  red  and  at  another  time  the  green  light, 
because  I  think  it  is  extremely  probable  that  the 
seeing  of  those  lights  at  different  times  and  in 
different  ways  arose  from  Uie  action  of  the 
Devonian*s  own  helm,  and  not  from  any  motion  of 
the  Prairie  Cock,  which  indeed  appears  to  me  to 
be  negatived  by  the  evidence.  6ut  there  is  this 
very  important  consideration,  that  she  saw  the 
lights  on  a  vessel  under  way,  and  they  would  and 
could  suggest  nothing  except  that  a  vessel  under 
way  was  coming  down  the  nver  by  herself.  First 
of  all,  if  the  towing  lights  had  been  exhibited 
would  the  Devonian  prolMkbly  or  might  she  haye 
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Been  them  ?  I  think  she  woitld.  It  is  not  a  case 
like  ihat  of  The  Argo  or  The  BreadaJbanef  where 
the  look-out  was  so  completely  deficient  that 
praoiacally  nothing  was  seen,  because  probably  if 
another  light  had  been  exhibited  it  would  not 
have  been  seen  any  more  than  those  that  were 
exhibited  were  not  seen,  but  it  is  dear  that  the 
Devonian  did  see  both  the  K^reen,  red.  and  mast- 
bead  lights  on  board  the  tug,  and  it  is  of  course 
quite  possible,  indeed  my  own  view  is  that  it  is 
tne  case,  that  it  was  because  she  did  see  the 
lights  of  the  tug,  and  concentrated  her  attention 
upon  them,  that  she  failed  to  see  the  neighbouring 
and  perhaps  dimmer — I  dare  say  they  were  dim- 
mer— lights  of  the  Veritas,  It  is  the  usual  opera- 
tion of  the  human  mind  when  you  have  your 
attention  very  strongly  directed  to  one  object  to 
notice  that,  in  exclusion  to  anything  else;  and 
seeing  those  one  set  of  lights,  tney  were  the  only 
ones  that  those  on  board  her  were  able  to  regulate 
their  conduct  by.  But  if  the  two  towing  lights 
had  been  exhibited,  I  think  in  the  first  pli^  uiey 
would  probably  have  been  seen.  I  think  the 
Dewmian  would  have  seen  two  towing  lights  on 
the  Prairie  Cock  as  she  did  see  the  masthead 
light  of  that  vessel.  If  they  had  been  seen  might 
tiiey  not  possibly — because  one  need  not  go  further 
than  that — ^have  caused  those  on  lK>ard  the 
Devonian  to  be  more  alert  than  they  were  to  dis- 
cover the  neighbouring  Hghts  of  the  Veritas  ?  I 
think  they  might.  I  do  not  say  it  would  have  been 
80,  but  I  cannot  help  thinking  that  it  is  quite  within 
the  range  of  possibility  that  uie  Devonian,  had  they 
seen  the  two  towing  lights,  would  have  said  to 
themselves,  "This  is  a  vessel  towing  another/' 
and  therefore  that  other  must  necessarily  be  in 
close  proximily.  It  is  to  be  remarked  that 
there  was  another  vessel,  the  Hildebrand,  exhibit- 
ing her  anchor  lights  not  very  far  off,  and 
it  may  be  that  it  was  her  lights  also  which 
to  some  extent  prevented  the  lights  of  the 
Veritas  attracting  the  attention  which  they  would 
otherwise  have  attracted.  But  if  those  on  board 
the  Devonian  had  seen  two  towing  lights  on  the 
tog,  I  think  the  natural  condition  of  their  minds 
would  have  been  to  be  very  alert  to  look  out  to 
see  where  was  the  tow  which  presumably  the  tug 
had  in  charge  a^  that  time.  They  would  then 
have  looked  carefully  between  the  lights  of  the 
Hildebrand  and  the  lights  of  the  tug.  They 
would  have  scanned  with  glasses  the  whole  of  the 
space  between  them  which  might  be  occupied  by 
the  lights  of  a  vessel  in  tow,  and  I  cannot  help 
thinking  that  it  is  not  only  possible,  but  even 
probable,  because  I  will  say  that,  with  their  atten- 
tion sufficiently  called  to  this  matter,  they  would 
have  had  the  use  of  their  eyes  and  more  probably 
the  use  of  their  glasses,  and  would  have  succeeded 
in  making  out  the  lights  of  the  Veritas,  and  been 
in  a  position  to  avoid  the  collision  which  they 
unfortunately  were  not. 

Therefore  1  think  the  proposition  is  made 
out,  goinff  by  steps,  that  uie  tug  Prairie 
Cock  ougnt  to  have  exhibited  those  towing 
lights,  and  that  someone  is  responsible  under 
the  Merchant  Shipping  Act  and  the  regula- 
tions for  the  collision  wtiich  happened  by  reason 
of  those  lights  not  being  exhibited.  Under  those 
circumstances  was  it  uie  persons  in  control  of 
the  Veritas?  That  raises  a  question  of  great 
interest,  and  upon  that  there  is  a  considerable 
amount  of   autnoril^.     The  question  is.  Is  the 
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Veritas  responsible  for  her  tug  exhibiting  im- 
proper lighte  P    I  do  not  think  that  it  can  possibly 
be  put  on  any  broad  common  law  doctrine.    It 
cannot,  I  think,  be  said  in  a  simple  way  tHat  the 
relation  between  the  two  was    the   relation   of 
master  and  servant,  and  therefore  whatever  the 
tug  did  wrong  the  tow  was  responsible  for.    In 
the  case  of  principal  and  agent  or  master  and 
servant  where  a  servant  is  employed  the  master 
is  responsible  for  his  wrong  actis  by  reason  of  the 
common  law  relation  between  them,  but  as  has 
been  pointed  out  in  more  than  one  case,  especially 
in  the  case  of  The  Quickstep  (63  L.  T.  Bep.  713^ 
this  is  not  a  relation  which  one  can  properly  seek 
to  impose  in  these  cases.      One  cannot  sa^  it 
depends  solely  upon  the  common  law  position, 
because   the  tug  holds   rather  the  position  of 
independent  contractor,  or  rather  the  position  of  a 
person  employed  but  independently  employed.  Ajs 
in  the  common  case  as  it  is  put  in  The  Quickstep 
{uhi  sup.)  of  taking  a  wherry  on  the  river  the  man 
who  takes  the  wherry  is  not  responsible  for  all  the 
mistakes  made  by  the  man  whom  he  employs,  or  in 
the  common  case  of  a  cab  a  man  is  not  responsible 
for  all  the  mistakes  of  his  cabman  because  it  is  true 
he  employs  him  as  a  servant,  but  he  is  an  inde- 
pendent servant,  and  the  master  is  not  liable  for 
the  mistakes  he  makes  under  those  circumstances. 
That  is  not  a  doctrine  upon  which  to  my  mind 
reliance  can  be  placed.    But  the  doctrine  upon 
which  reliance  can  be  placed  is  more  that  of  the 
Admiralty  law — ^namely,  that  under  some  circum- 
stances the  tug  and  tow  must  be  considered  to  be 
a  composite  single  body  so  created,  the  control 
being  m  the  tow  and  not  in  the  tug.    In  the  first 
place,  it  is  to  be  observed  that  although  that  is  the 
Admiralty  doctrine  still  there  must  be,  I  was 
going  to  say  a  flavour — I  hardly  know  whether 
that  term  is  right— of  the  common  law  about  it. 
It  compels  one  to  say  there  must  be  a  relation,  in 
fact,  of  master  and  servant.    Unless  it  can  there- 
fore be  shown  that  the  tow  and  tug  really  stood 
in  the  relation  to  one  another  of  employer  and 
employed,  neither  the  Admiralty  nor  any  other 
doctrine  applies  to  make  the  tug  liable.    That  of 
course  is  iUustrated  by  the  case  of  The  Quickstep, 
where  a  good  many  barges  were  in  tow  of  a  single 
tug,  and  it  is  illustrated  further  by  the  way  in 
wmch  I  believe  the  American  courts  have  worked 
the  matter  out  in  cases  where  in  their  rivers 
there  are  a  very  large  number  of  barges  owned 
by  many  owners,  and  under  the  control  of  a 
single  tug.    In  those  cases  it  has  been  held  that 
the  relation  of  master  and  servant  does  not  apply 
at  all.    In  point  of  fact  there  are  manjr  masters 
and  one  servant  responsible,  and  no  one  is  master 
more  than  the  other.    Under  those  circumstances 
one  might  use  Admiralty  language  and  say  there 
is  no  identification  of  the  two,  or  you  might  put 
it  upon  the  failure  of  the  common  law  relation 
between  master  and  servant.     However  it  is  put, 
the  result  is  the  same — ^that  there  is  no  such  rela- 
tion between  them  as  would  enable  you  to  import 
either  common   or   Admiralty  law.    That  only 
applies  where  the   question  of    who   is  master, 
or  is  there  any  master,    can   fairly    be   asked. 
A  further  principle  which  appears  to   me  to  be 
necessary  tor  the  due  development  of  the  Admi- 
ralty doctrine    consiste  in  the  identification  of 
tow  and  tug,  and  I  quite  agree  with  the  view 
which  has  Men  put  forward,  that  under  those 
circumstances  it  is  necessary  to  show  more  for 
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the  proposition  introdacing  the  Admiralty  doc- 
trine trnm  a  mere  employment.  For  example, 
if  the  tug  were  at  a  very  oonsiderahle  distance 
from  the  tow — I  think  I  put  in  the  course  of 
the  argument  the  case  of  a  tow  sending  for  the 
tug  which  is  starting  for  her  voyage  to  reach 
her,  and  perhaps  heing  miles  away  from  her — 
it  is  impossible  to  say  that  the  tow  would 
be  liable  for  misconduct  or  neglect  on  the 
part  of  the  tug  in  that  case.  Why?  Because 
the  circumstances  would  not  arise  which  would 
give  rise  to  a  reasonable  application  of  the 
Admiralty  doctrine,  and  in  order  to  make  that 
doctrine  apply  it  is  necessary  to  show  that  in 
fact  the  circumstances  were  such  that  the  two 
were  identified,  and  that  the  control  of  the  tug 
and  the  tow  was  a  reasonable  and  practicable 
thing.  If  that  breaks  down,  if  you  could  show 
that  there  was  no  such  control,  and  there  could 
be  no  such  control,  then  every  foundation  for 
the  Admiralty  doctrine  vanishes.  Now  the  ques- 
tion is.  How  is  the  line  to  be  drawn ;  when  is  it 
to  be  said  that  a  tug  and  tow  are  in  such  a 
relation  in  fact  to  one  another  as  that  the  tow 
should  he  held  liable  for  misfeasance  •r  mis- 
conduct on  the  part  of  the  tug  P  The  point  that 
was  made  by  Mr.  Laing  suggests  a  une  which 
it  appears  to  me  impossible  to  adopt.  He  says 
the  true  line  which  is  to  be  drawn  is :  Is  there 
actual  towing  going  on ;  is  the  tow-rope  tight — 
that  is  what  it  really  comes  to ;  is  there  a  strain 
upon  it  P  if  so,  one  is  towing  the  other,  and  in  the 
operation  of  towing  it  is  the  duty  of  the  tow 
'vmen  practicable  to  control  the  tu^,  and  it 
becomes  correspondingly  responsible  if  the  tug 
is  badly  managed.  I  am  unable  to  draw  the  line 
at  this  point.  In  every  case  you  must  show  cir- 
cumstances in  which  the  control  is  practicable 
and  possible,  but  I  do  not  know  ana  I  do  not 
think  that  those  circumstances  are  limited  to  the 
case  of  there  being  an  actual  strain  for  the 
moment  on  the  hawser  which  connects  the  tow 
and  the  tug.  In  this  case  there  was  no  such 
strain.  The  vessels,  as  I  have  said  already,  were 
lying  alongside  of  one  another  connected  by 
means  of  a  hawser,  the  one  being  ready,  if 
needed,  to  render  assistance  which  —  from  the 
broken-down  condition  in  which  the  Veritas  was 
from  the  failure  of  her  own  steam  power — ^was 
rendered  peculiarly  necessary.  But  1  agree  that 
there  was  no  actual  strain  on  the  hawser,  and 
the  tug  was  not  rendering  any  service  beyond 
that  of  being  ready,  waiting  to  render  any  if 
necessary.  But  can  that  make  any  difference  P 
I  do  not  think  it  can.  I  think  the  true  principle 
and  the  true  line  is.  Were  the  two  in  such  a 
position  towards  one  another  that  the  control  of 
the  tow  and  the  tug  was  practicable  and  possible  P 
That  appears  to  me  to  be  the  true  test,  and  I  apply 
that  to  the  authorities  that  have  been  mentioned, 
such  sts  The  Niohe  {ubi  sup,)  and  the  other  cases, 
and  I  should  say  that  liaoility  has  been  esta- 
blished, because  the  tow  ought  to  have,  and 
was  in  a  position  to,  exercise  control,  and  that 
control  over  the  tug  ought  to  have  been  applied. 
If  you  find  those  circumstances  do  not  exist,  then 
the  tow  cannot  be  held  liable,  and  that  appears 
to  me  to  be  a  fair  and  good  rule.  In  this  case 
what  real  difference  is  there  P  What  possible 
difference  can  it  make  whether  the  screw  of  the 
tug  was  turning  at  the  moment  or  not  P  That  is 
what  it  comes  to.    It  is  admitted  that  if  the  screw 


of  the  tug  was  turning  and  some  strain  was  put 
upon  the  hawser  to  hold  the  ship  up— of  course, 
no  possible  distinction  can  be  made  betweoi 
holcung  her  to  the  tide  and  towing  her  forward, 
that  is  not  suggested — ^that  the  rule  would  apply. 
To  my  mind,  the  distinction  is  a  great  deal  too  fine, 
and  a  broader  view  which  I  have  suggested  is  the 
one  which  suggests  itself  to  my  min£  A  further 
point  is  suggested,  which  perhaps  arises  rather 
from  something  which  was  passing  in  my  own 
mind  as  to  whether  the  tow  would  be  liable  for 
what  we  may  call  the  internal  economy  of  the 
tug,  and  I  confess  it  is  possible  that  somewhat 
nice  questions  might  arise  upon  that  point,  but  1 
do  not  think  it  necessary  to  go  into  tnem,  partly 
because  one  or  more  of  the  authorities  have  dealt 
with  the  case  where  the  tow  would  be  liable  for 
some  failure  of  lights  on  the  tug,  and  if 
she  was  liable  for  lights  at  all  it  appears  to  me 
she  might  be  properly  liable  for  lighto  in  this  case 
and  also  because  I  think  it  comes  w^  within 
the  principle  which  I  have  ventured  to  indicate. 
It  appears  to  me  the  tow  is  responsible  for  the 
conduct  of  the  tug  so  far  at  least  as  she  can 
practically  and  reasonably  exercise  it.  That  at 
any  time,  to  my  mind,  is  the  minimum  of  the 
obligation,  and  this  case  appears  to  me  to  fall 
within  that  minimum  of  obHgation,  which  in  this 
case  is  to  have  taken  care  that  the  tue  exhibited 
proper  lights.  The  tug  was  absolutely,  in  fact, 
connected  with  her,  lying  close  beside  her,  and  it 
appears  to  me  impossible  to  say  that  the  pilot  on 
the  Veritas  might  not  perfectly  well  have  inter- 
fered, and  told  the  captain  of  the  tug  to  put  his 
proper  towing  lights  up.  I  agree  uiere  might 
nave  been  a  difference  of  opinion  between  the  two 
upon  the  subject,  but  the  responsibility  on  the 
part  of  the  pilot  is  to  see  that  she  had  her  proper 
lights  up,  and  if  we  once  make  up  our  minds 
what  the  proper  lights  were,  then  it  becomes  the 
duty  of  the  Veritas  to  see  that  the  proper  lights 
were  put  out.  Therefore  I  think  that  the  Veritas 
in  this  case  was  responsible  under  the  circnm- 
stances  for  the  Prairie  Cock  not  exhibiting  her 
two  towing  lights,  and  I  have  alreaidy  said 
that  in  my  jud^ent  the  absence  of  those  two 
towing  lighte  mignt  have  contributed  to  this  ool- 
lisioD.  Under  these  circumstances  I  have  to  hold 
the  Devonian  to  blame  for  bad  look-out  in  not 
seeing  the  lights  of  the  Veritas,  and  I  am  oom- 
pelled  also  to  hold  the  Veritas  to  blame  on  account 
of  the  improper  lights  which,  in  my  judgment,  the 
Prairie  Cock  was  exhibiting. 

Solicitors  for  the  plaintiff,  Thomas  Cooper  and 
Co, 

Solicitors  for  the  defendants,  Bowcliffes,  Rawle, 
and  Co.,  agente  for  Hill,  Dickinson,  Dickinson^  and 
Hill,  Liverpool. 


Friday,  March  1, 1901. 

(Before  Sir  F.  Jeunb,  President.) 

The  Tubrbt  OouBT.(a) 

Practice — Costs  of  shorthand-writer's  notes — THme 
for  application  for— Power  of  court  to  vary  its 
own  order. 

The  ordinary  order  of  judgment  with  costs  does  not 
include  the  cost  of  a  transcript  of  the  short- 
hand-writers  notes.    Such  costs  must  he  applied 

(a)  B«ported  bv  Botlkr  Aspinall,  Esq  .E.G.,  and  Suttok 
TiMMis,  Eiq.,  B«rr)8ter«t-Law. 
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fw  at  the  hearing.  Where  an  order  has  been 
made  for  judgment  with  coats,  and  that  order 
has  been  arawn  up,  the  court  has  no  power  to 
alter  its  decree  by  subsequently  allounng  special 
costs. 

This  was  a  motion  in  a  collision  action  which 
had  oconrred  between  the  plaintiffs'  steamship 
BamUlies  and  the  defendants'  steamship  Turret 
Court. 

The  collision  action  was  heard  by  the  Presi- 
dent and  Trinity  Masters,  on  the  27th,  28th, 
29th,  and  SOth  June,  and  the  5th  and  12th  July 
1900,  and  resulted  in  judgment  being  entered  for 
the  plaintiffs  with  costs.  The  plaintiffs  sabse- 
qoently  brought  in  their  bill  of  costs  for  taxation 
before  the  Assistant  Registrar  of  the  Admiralty 
Court. 

Among  the  items  was  a  claim  for  the  costs 
of  a  transcript  of  the  shorthand- writer's  notes  and 
of  copies  of  the  same  of  evidence  for  the  use  of 
coonsel  which  had  been  used  at  the  trial.  To 
this  item  the  defendants  objected,  and  it  was 
disallowed.  The  plaintiffs  appealed  to  the  Presi- 
dent, who  made  the  following  order. 

Upon  hearing  both  solicitors  on  the  plaintiffs' 
application  to  review  the  taxation  of  their  bill 
of  costs,  the  President  referred  it  back  to  the 
Assistant  Registrar  with  directions  to  allow  the 
costs  of  the  shorthand- writer's  notes  of  certain 
of  the  plaintiffs'  evidence,  and  of  copies  thereof 
for  the  use  of  counsel,  and  that  the  defendants 
do  ha^e  the  costs  of  this  application  dated  the 
4th  March  1901. 

On  the  5th  March  the  President  on  the  appli- 
cation by  defendants'  solicitors  directed  that  the 
application  be  argued  in  court  by  way  of  motion 
on  Monday,  the  11th  March.  Upon  the  motion 
being  called  on : 

D.  Stephens,  for  the  defendants,  contended  that 
these  costs  were  special  costs,  and  were  not 
covered  by  the  order  for  judgment  with  costs 
made  by  the  President  at  the  hearing  of  the 
actiou.  The  proper  time  for  applying  for  such 
costs  is  at  the  conclusion  of  the  nearing.  The 
court  has  no  power  to  alter  its  own  order,  and 
subsequently  allow  the  costs  of  shorthand  notes. 
He  referred  to 

Kirktoood  v.  Webster,  9  Ch.  Div.  239 ; 

Athwwrth  v.  Outram,  39  L.  T.  Bep.  441 ;  9  Ch.  Div. 

483; 
De  la  Warr  v.  Miles,  45  L.  T.  Bep.  425 ;  19  Ch.  Div. 

80; 
Ashworth  V.  TvosedaXe,  35  S.  J.  191 ; 
Hill  and  others  v.  Metropolitan  AeylwuM  District 

Board,  43  L.  T.  Bep.  462  ;  28  W.  B.  664. 

BcUten,  for  the  plaintiffs,  contended  that  the 
court  had  discretion  to  vary  its  own  order,  and 
to  allow  the  phdntLffs  these  costs.  That  no  rule 
had  ever  be^  laid  down  to  the  effect  that  an 
order  for  the  payment  of  special  costs  must  be 
made  at  the  hearing;  and,  further,  that  the 
original  order  for  costs  included  all  such  costs 
as  might  eventually  be  found  to  have  been  properly 
incurred.    He  cited 

Steed  :  Be  Jay,  33  W.  B.  80. 

Stephens  in  reply. 

The  Pebbidbnt. — I  am  obliged  to  decide  this 
matter  upon  what  I  confess  seems  to  me  to  be  a 
somewhat  narrow  rule.  I  find  it  to  be  so,  but  I 
feel  myself  unable  to  alter  it.    If  I  am  wrong, 


perhaps  the  Court  of  Appeal  will  be  able  to  give 
a  wider,  and  possibly  a  wiser,  definition.  It 
appears  to  me  clear  that  the  courts  have  held — not 
with  regard  to  this  division,  but  I  desire  to  follow 
the  analogy  of  other  divisions  on  a  matter  of 
principle — ^that  it  is  a  long-standing  and  well- 
recognised  rule  that  the  costs  of  a  shorthand- 
writer's  notes  shall  not  be  allowed  unless  special 
directions  have  been  given  by  the  judge  or  court 
— ^that  when  the  court  gives  costs  it  gives  the 
ordinary  costs,  and  these  do  not  include  the  costs 
of  a  shorthand-writer's  notes.  I  think  it  is  a 
narrow  view,  because  I  should  have  thought  that 
the  wider  view  was  the  proper  one,  and  that  when 
the  court  gives  costs  it  means  to  give  all  the  costs 
which  may  hereafter  be  determined  to  have  been 
necessary.  The  courts  have  held  otherwise,  however, 
and  have  held  that  an  order  for  such  special 
costs  must  be  embodied  in  the  judgment  of  the 
court.  That  is  clearly  the  view  of  Jessel,  M.R., 
in  the  case  of  Earl  De  la  Warr  v.  Miles  {ubi  sup.), 
I  do  not  think  it  is  necessary  to  deal  with  any 
other  case,  because  ho  is  a  great  authority.  The 
Master  of  the  Rolls  says :  "  The  first  objection  is 
that  according  to  the  settled  practice  these  costs 
are  not  to  be  aUowed  unless  the  judge  or  the  court 
gives  a  special  direction  to  that  effect.  That  rule 
was  laid  down  lon^  ago,  and  I  believe  that  it  has 
been  consistently  K>llowed  since.  It  seems  to  me 
to  be  a  right  rule,  ^nd  if  it  had  not  been  laid  down 
before  I  should  have  been  disposed  to  lay  it  down 
now."  Therefore,  according  to  well- recognised 
law,  unless  there  is  a  special  direction  by  the 
court  these  particular  costs  cannot  be  allowed. 
It  follows  that  the  application  for  such  costs 
must  be  made  at  the  time  of  judgment,  because  if 
it  is  not  and  the  order  is  drawn  up,  it  cannot  be 
disputed  that  the  court  has  not  afterwards  power 
to  alter  its  judgment,  because,  by  an  omission,  it 
was  not  brought  before  the  notice  of  the  court. 
By  those  decisions  I  hold  myself  to  be  bound.  I 
have  made  an  order  in  the  case  giving  the  costs 
and  not  making  any  special  direction,  and  under 
those  circumsULnces  I  sav — and  I  say  it  with 
regret,  but  I  feel  compelled  to  say  it — that  I 
cannot  modify  that  order  by  giving  the  costs  for 
the  diorthand-writor^s  notes.  I  say  with  regret, 
because  in  the  particular  circumstances  of  the 
case,  if  I  had  been  able  to  do  so,  I  should  have 
in  all  human  probability  allowed  those  costs. 
Therefore  I  refuse  them,  because  I  consider 
myself  bound  by  the  rule  of  practice  to  which  I 
have  referred. 

Solicitors  for  the  plaintiffs,  Pitchard  and  Soru. 
Solicitors  for  the   defendants,    Botterell   and 
Boche. 


March  7  and  23, 1901. 

(Before  Sir  F.  Jbxtne,  President) 

Thb  Poet  Victoe.  (a) 

Salvage — Oovemment  stores — Liability  of  char* 
terers  for  proportion  of  salvage. 

Where  Government  stores  are  being  carried  at  the 
risk  of  charterers  and  such  stores  are  salved 
from  a  danger  for  which  the  charterers  were 
responsible,  the  charterers  are  liable  to  pay 
salvage.  There  is  a  personal  liability  to  pay 
salvage  apart  from  the  liability  of  the  res. 

(a)  Reported  by  Butlkb  Aspihall,  Esq.,  K.O.,  and  SurrON 
Tnuos,  Esq.,  Barrisler-at-Lftw. 
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Thb  plaintiffs  in  this  action  were  the  owners, 
masters,  and  crews  of  the  steamship  Amelie  and 
of  the  tugs  Columbia  and  Shamrock ;  the  defen- 
dants were  the  Jamaica  Fruit  Importing  and 
Trading  Company,  who  were  the  charterers  under 
a  time  charter  of  tiie  steamship  Port  Victor. 

On  the  4tii  June  1897  the  Port  Victor,  while  on 
a  voyage  from  London  to  Jamaica,  colUded  with 
the  steamship  Boediffin  the  English  Channel  and 
sank  her. 

The  Port  Victor  was  severely  damaged  and  had 
to  take  salvage  assistance. 

The  cause  of  the  collision  was  the  negligent 
navigation  of  the  Port  Victor, 

An  action  in  rem  was  brought  for  salvage  by 
the  present  plaintiffs  and  by  uie  owners  of  the 
tug  Xrodi^  Vita, 

At  the  time  of  the  collision  the  Port  Victor  had 
on  board  some  Gk)vemment  stores  owned  by  the 
Admiralty.  These  goods  were  shipped  by  the 
charterers  under  contracts  entered  into  with  the 
Admiralty,  and  were  carried  under  the  Admiralty 
regulations  for  the  conveyance  of  Government 
stores. 

By  these  regulatdoni  it  was  provided  in  the  note 
at  their  head  that 

The  term  "  owners  "  used  in  the  following  regnlationi 
is  to  be  understood  as  signifying  the  perty  or  parties 
who  engmge  to  convey  the  stores  onder  the  agreement 
for  freight  or  charter-party. 

Clause  17  provided  that 

The  owners  will  be  held  responsible  for  the  safe 
delivery  of  the  Gk>vemment  stores  shipped,  the  act  of 
God,  Qaeen's  enemies,  fire,  and  all  other  dangers  atjd 
accidents  of  the  seas,  rivers,  and  navigation  of  what 
natore  and  kind  soever  during  the  voyage  always 
excepted ;  and  provided  always  that  the  liability  of  the 
owners  arising  from  negligent  navigfation  shall  be 
limited  as  provided  by  the  Merchant  Shipping  Act  1894, 
and  shall  in  no  case  exceed  201.  per  freight  ton. 

The  stores  were  shipped  under  the  usual 
Admiralty  bill  of  lading,  which  is  subject  to  the 
stipulations  contained  in  the  charter-party  or  other 
agreement  entered  into  with  or  on  behalf  of  the 
Ix>rds  Commissioners  of  the  Admiralty  and  in  the 
regulations  of  Her  Majesty's  Transport  Service. 

The  salvage  action  was  heard  before  Barnes,  J., 
assisted  by  two  of  the  Elder  Brethren,  on  the 
17th  July  1897,  when  he  awarded  the  sum  of 
800{.  to  the  Amelie,  600^.  to  the  Columbia,  4/001.  to 
the  Shamroeh,  and  400J.  to  the  Lady  Vita,  making 
a  total  of  2200Z.  in  all.  These  awards  were  based 
on  the  total  values  of  the  Port  Victor  and  her 
cargo,  all  questions  as  to  the  liability  for  the 
proportion  due  for  the  salvage  of  the  Qovemmenn 
stores  being  reserved  for  further  consideration  if 
necessary. 

On  the  Admiralty  being  applied  to  they  refused 
to  pay  salvage,  or  enter  an  appearance  on  the 
ground  that  the  collision  had  beui  brought  about 
by  the  negligence  of  the  Port  Victor,  and  as  their 
contract  did  not  exonerate  the  carrier  from 
liability  for  negligence  they  declined  to  recognise 
the  clium.  The  proportion  of  salvage  that  the 
Admiralty  would  have  been  liable  to  pay,  had 
they  recognised  the  claim,  would  have  been 
297l  15s.  ^.  The  plaintiffs  now  sought  to  make 
the  defendants  liable  for  this  amount. 

By  the  terms  of  the  charter-party,  clause  10 : 
The  captain  shall  sign  bills  of  lading  at  any  rate  of 
freight  the  charterers  or  their  agents  may  choose,  without 


prejudice  to  the  stipulations  of  this  charter-party,  and 
the  charterers  hereby  agree  to  indenmify  the  owners 
from  any  consequences  that  may  arise  from  the  captain 
following  the  charterer's  instractions  and  signing  bills 
of  lading.  .  .  .  The  owners  shall  not  under  any 
ciroumstancee  be  liable  for  condition  of  fruit  or  other 
cargo,  and  the  charterers  hereby  indemnify  the  owners 
against  any  claim  arising  under  any  bill  of  lading. 

AepincUl,  K.C.  (Daweon  Miller  with  him)  for 
the  plaintiffs. — These  Government  Stores  were  at 
the  risk  of  the  defendants,  and  it  is  the  defendants 
who  have  been  saved  a  loss  by  the  rendering  of 
these  salvage  services.  By  the  terms  of  the 
charter  party  the  captain  was  to  sign  bills  of 
lading  as  the  charterers  or  their  agents  might 
choose,  and  the  charterers  agreed  to  indemnify 
the  owners  against  any  consequences  that  mi^ht 
arise  from  the  captain  so  signing  bills  of  ladmg 
and  from  any  claim  that  might  arise  under  any 
bill  of  lading.  The  captain  acting  in  pursuance 
of  the  charterers'  or  their  agents'  instructions, 
signed  the  bills  of  lading  for  the  Qovemment 
stores  which  contained  no  negUgenoe  clause.  In 
consequence  of  this  omission,  if  the  Government 
had  sued  the  shipowners  for  non-delivery  of  thw 
goods,  there  womd  have  been  no  defence  to  the 
action,  but  the  shipowners  would  have  had  a 
a  remedy  over  against  the  charterers. 

MiLbwm  and  Co.  v.  Jamaica  Frwit  Company,  8S 
L.  T.  Bep.  321;  9  Asp.  Mar.  Law  Cas.  122; 
(1900)  2  Q.  B.  540. 

The  result  is  that  these  defendants  had  an 
interest  in  these  stores,  and  have  been  saved  a 
pecuniary  loss  by  reason  of  these  salvage  servioes. 
They  cited 

The  Five  Steel  Bargee,  63  L.  T.  Bep.  499 ;  6  Asp. 

Mar.  Law  Oas.  580  ;  15  P.  Div.  142 ; 
MUbwm  and  Co,  v.  Jamaica  Fruit  Company,  83 

L.  T.  Bep.  321 ;  9  Asp.  Ifar.  Law  Cas.  122 ; 

(1900)  2  Q.  B.  540 ; 
Kennedy's  Civil  Salvage,  p.  179  ; 
The  Pallada,  Timet,  Dec.  24,  1900 ; 
Duncan  v.  Dundee,  Perth,  CMd  London   Shipping 

Company,  Scotch  Sess.  Oas.  4th  series,  voL  5, 

p.  742; 
The  Oemma,  81  L.  T.  Bep.  379 ;  8  Asp.  Ifar.  Lav 

Cas.  585 ;  (1899)  P.  285 ; 
The  Dictator,  67  L.  T.  Rep.  563 ;  7  Asp.  Ifar.  Law 

Cas.  251 ;  (1892)  P.  304. 

Carver,  K.C.  (Scrutton,  K.C.  with  him)  for  the 
ilefendants  contrd,  —  The  defendants  were  not 
carriers,  but  intermediaries  between  the  carrien 
and  the  (jtovemment.  They  cannot  be  made 
liable  for  salvage.  In  the  case  of  The  Five 
Steel  Bargee  {vSi  eup.)  the  party  held  liable 
was  in  possession  of  the  barges,  and  was  for 
all  practical  parposes  their  owner,  and  had 
also  a  lien  on  them.  There  are  propositions 
in  the  judgment  in  The  Five  Steef  Barges 
(ubi  eup,)  wnich  are  not  good  law.  Such  pro- 
positions  would  render  underwriters,  mortgagees, 
or  a  vendor  who  had  a  right  to  stop  in  traneiiu 
liable  for  salva^.  The  fact  that  a  salvage  action 
can  be  maintamed  in  penonam  does  not  neces- 
sarily import  a  person^  obligation  because  pro- 
ceedings in  pereonam  in  Admiralty  are  reaUy 
only  a  means  of  enforcing  one's  remedy  against 
the  res.  Probably  the  only  persons  who  can  be 
sued  in  personam  for  salvage  are  the  owners  of 
the  res  or  persons  to  whom  the  salTors  have 
delivered  it  and  who  have  appropriated  it.  Here 
the  defendants  were  not  owners  ot  the  ship  nor  in 
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possession  of  her  or  of  the  goods ;  nor  were  they 
carriers.  It  is  submitted  that  Duncan  y.  DtmcCee, 
Perth,  and  London  Shipping  Company  (ubi  sup.) 
does  not  apply.  There  is  not  even  a  personal 
obligation  on  an  owner  to  pay  salvage ;  the  per- 
sonal liability  only  takes  the  place  of  the  obhga- 
tion  of  the  res.  There  may  be  a  personal  liability 
on  an  owner  in  the  case  of  damage,  but  not  of 
salvage.  [Thb  Psbsidbnt. — Bat  a  person  who 
takes  the  goods  must  surely  be  liable  for  their 
value  P]  1^,  perhaps,  but  the  defendants  did 
not  take  them : 

The  Hope,  3  C.  Bob.  215 ; 

The  Trelavmeyt  3  C.  Bob.  n.  216;  4  C.  Bob.  223 ; 

The  Ohiiftain,^  Notes  of  Cases,  459  ; 

The  Elton,  55  L.  T.  Bep.  232 ;  7  Asp.  Mar.  Law 

Cas.  66 ;  (1891)  P.  Div.  265 ; 
T^  Cargo  ex  /Schiller,  36  L.  T.  Bep.  7U ;  3  Asp. 

Mar.  Law  Cas.  439  ;  2  P.  Div.  145  ; 
The  Zephyrus,  1  W.  Bob.  329 ; 
The  Bt^pid,  Z  Bmgg,  419 ; 
Faleke  v.  Scottish  Imperial  Insurance  Company, 

56  L.  T.  Bep.  220 ;  34  Oh.  Div.  134. 

At  oommon  law  a  salvor  only  had  a  possessory 
lien,  but  no  right  in  personam : 

Harford  v.  Jones,  1  Ld.  Baym.  393 ;  2  Salk.  654; 
Nicholson  v.  Chapman,  2  H.  BL  254. 

He  also  referred  to 

The  Coani^  Courts  Admiralty  Jurisdiction  Act  1868 

(31  &  32  Tiot.  c.  71),  8.  3 ; 
The  Merchant  Shipping  Act  1894  (57  &  58  Vict. 

0.  60),  ss.  546,  554,  557,  560,  568 ; 
Anderson  v.  Ocean  Steamship  Company,  52  L.  T. 

Bep.  441 ;  5  Asp.  Mar.  Law  Cas.  401 ;  10  App. 

Cas.  107 ; 
Kennedy'^  Civil  Salvage,  p.  11. 

AspinaU,  K.C.  in  reply. — ^The  defendants  had  a 
speoial  property  in  these  goods.  They  were 
entitled  to  possession  of  them,  and  ooufd  hav«) 
sued  the  salvors  for  their  loss  had  it  been  caused 
by  the  salvors'  negligence  during  the  salvage 
operations.  The  rigut  to  salvage  mainly  depends 
upon  benefit  conferred.  ^^  ^  ^^ 

March  23. — ^The  Pbbsidbnt. — This  is  a  daim 
for  salvage  in  respect  of  certain  (jk>vemment 
titores  carried  in  the  steamship  Port  Victor,  and 
the  claim  is  made  against  tne  Jamaica  Fruit 
Iinporting  and  Trading  Company,  of  London,  the 
defendant,  as  being  interested  in  the  cargo.  The 
proportionate  part  of  the  salvage  award  for  which 
the  defendants  are  liable,  if  at  all,  has  been 
ascertained,  and  the  only  question  remaining  is 
that  of  liability.  The  interest  of  the  defendants 
in  the  cargo  is  of  the  following  nature :  By 
a  charter-party  of  the  9th  Oct.  1896  the  defen- 
dants became  the  charterers  of  the  Port  Victor 
for  thirty-six  months.  By  clause  10  the  charterers 
indemnify  the  owners  against  any  claim  arising 
under  any  bill  of  lading,  and  by  ^use  22  negli- 
gence of  the  master  and  officers  is  made  one  of 
the  subjects  of  mutual  exception.  The  defen- 
dants entered  into  various  arrangements  in 
respect  of  |;oods  to  be  oonv^ed  by  the  Port 
Victor,  and  inter  alia  engaged  K>r  the  conveyance 
of  the  Government  stores  above  mentioned,  the 
oigagement  being  made  subject  to  the  regula- 
tions for  the  conveyance  of  Government  stores. 
These  regulations  provide  for  bills  of  lading,  and 
further  provide  that  the  owners — which  t&rm  is 
expressly  declared  to  signify  tiie  party  or  parties 


who  engage  to  convey  the  stores  under  the  agree- 
ment &r  freight  or  charter-parly — will  be  neld 
responsible  for  the  safe  delivery  of  the  Govern- 
ment stores  shipped.    The  goods  in  question  were 
shipped  under  a  bill  or  bills  of  lading  which  state 
them  to  be  shipped  subject  to  the  regulations 
contained  in  the  oharter-^ui^y,  and  in  the  regula- 
tions for  Her  Majesty's  Transport  Service.    The 
salvage  service  was  rendered  necessary  by  reason 
of  a  collision  caused  by  the  negUgenoe  of  the 
Port   Victor,    The  result,  therefore,  is  that  as 
between  the  Gk)vemment  and  the  defendants,  the 
defendants  were  responsible  for  the  safe  delivery 
of  the  goods,  and  they  were  therefore  directly 
interested  in  the  preservation  of  tiie  goods  and 
the  salvage  service  was  a  direct  bendit  to  them. 
It  was  argued  before  me  that  the  above  factH 
bring  the  case  within  that  of    The  Five  Steel 
Barges  (ubi  sup,),  decided  by  Lord  Hannen.  In  that 
case  the  defendants  were  under  a  contract  to  build 
and  deliver  certain  barges  to  the  Gk)vemment.  The 
barges  were  being  towed  by  the  plaintilb  for  the 
defendants  from    Chepstow   to   Portland,    and 
were  salved  by  the  plaintiffs,   who  brought  an 
action  in  personam  against   the  defend^ts  in 
respect  of  two  of  the  barges,  wnich  were  given 
ap  to  the  Government.    It  was  argued  for  thd 
plaintiffs  that  the  defendants  had  an  interest  in 
the  barges  being  delivered  safely  to  the  Govern- 
ment, and  that  therefore  a  service  was  rendered 
to  them  personally.    It  was  said  in  answer  that 
the  plaintiffs  had  lost  an^  rights  they  possessed 
against  the  barges  by  giving  them  up  to  the 
Government,  and  that  tne  Pendants  had   no 
property  in  them.    Lord  Hannen  held  that  it  was 
perfectly   clear  within  the  authorities   that  an 
action  in  jf>ersonam  lies  against  the  owners  of  a 
vessel  which  has  been  saved,  even  though  the 
property  has  been  transferred  to  others  and  the 
lien  lost.    "  In  this  case,"  the  learned  judge  pro- 
ceeded, "the  property  does  not  appear  to  have 
been  in  the  defendants  because  it  would,  I  think, 
nnder  the  contract  be  in  the  Government.    But  I 
am  of  opinion  that  the  right  to  sue  in  personam 
is  not  confined  to  the  case  of  the  defendants  being 
the  actual  legal  owners  of  the  properly  salved.    I 
think  it  existo  in  cases  where  the  defendant  has 
an  interest  in  the  property  saved,  which  interest 
has  been  saved  by  the  fact  that  the  property  is 
brought  into  a  position  of  security.    The  juris- 
diction which  this  court  exeroises  in  salvage  cases 
is  of  a  peculiarly  equitable  character.    The  right 
to  salvage  may  arise  out  of  an  actual  contract, 
but  it  does  not  necessarily  do  so     It  is  a  legal 
liability  arising  out  of  the  fact  that  property  has 
been  saved,  that  the  owner  of  the  property  who 
has  had  the  benefit  of  it  shall  make  remuneration 
to  those  who  have  conferred  the  benefit  upon  him, 
notwithstanding  that  he  has  not  entered  mto  any 
contract  on  the  subject.    I  think  that  proposition 
equally  applies  to  the  man  who  has  had  a  benefit 
arising  out  of  the  saving  of  the  property.    In  this 
case  uie  defendant  was  under  contract  with  the 
Gk>vemment  to  supply  them  with  barges  at  a 
certain  ^rice.    Paymoot  was   to   be   made   by 
certain    instalments,    of    which   only   one    re- 
mained  unpaid   at   the    time  of   the   services. 
I    think    if    Mr.    Barnes'    argument    is    well 
founded — ^viz.,  that  those  instalmente  were   all 
paid  on  condition  that  the  barges  should  be  deli- 
vered within  twelve  months  of  the  date  of  the 
contract,  it  would  follow  that^  if  the  defendante 
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had  not  been  in  a  position  to  deliver  the  barges 
within  the  twelve  months,  then  either  they  would 
have  been  liable  in  damages  for  not  performing 
the  contract  or  liable  to  make  restitution  of 
the  instalments  which  had  been  paid  them  on 
conditions  not  fulfilled  by  them.  It  appears  to 
me,  therefore,  that  they  had  substantially  an 
interest,  to  tbe  full  amount  of  the  barges,  at  the 
time  of  the  services,  and  that  the  same  moral 
obligation  to  which  the  law  has  given  force  in  the 
case  of  an  owner  applies  to  those  who  have  an 
interest  in  the  property."  There  is  a  decision 
in  the  Scotch  courts  which  appears  to  me  to 
be  in  accordance  with  that  in  The  Five  Steel 
Barges.  In  Duncan  v.  Dundee  Shipping  Com- 
pany (uhi  8up.)  it  was  held  by  the  Court  of  Session 
that  the  shipowners  in  that  case  were  acting  as 
common  carriers,  and  were  in  the  circumstances 
of  the  case  liable  for  the  safe  delivery  of  the 
goods,  and  that,  therefore,  they  had  no  defence 
to  a  claim  for  salvage  in  respect  of  such  goods. 
"The  case,"  Lord  Shand  said,  ''comes  to  this, 
that  the  carrier  of  these  goods  being  absolutely 
bound  to  deliver  them  at  the  end  of  the  voyage, 
the  salvage  has  directly  enured  to  his  benefit,  for 
it  has  enabled  bim  to  fulfil  his  contract  and  to 
earn  the  freight  which  he  charged  for  these  goods. 
On  the  ground  that  it  is  established  in  this  case 
as  a  matter  of  fact  that  the  benefit  of  this  salvage, 
in  so  far  as  regarded  the  cargo,  enured  direcUy 
to  the  carrier,  I  am  of  opinion  that  he  is  liable 
for  the  salvage  which  is  here  claimed." 

It  was  argued  before  me  that  the  present  case 
can  be  distinguished  from  that  of  The  Five  Steel 
Barges  on  the  ground  that  in  that  case  the 
defendants  had  a  lien  for  the  price  of  the  barges, 
and  so,  for  practical  purposes,  were  tbe  owners, 
although  the  property  in  law  was  no  doubt  in  the 
Gk>vemment.  It  was  contended  that  the  claim 
for  salvage  is  limited  to  claims  against  the  owners, 
or  at  least  against  the  persons  who,  like  carriers, 
are  in  possession  of  ^e  goods  at  the  time  of 
the  salvage,  but  that  in  the  present  case  the 
defendants  were  not  the  owners  of  the  goods, 
nor  were  ever  in  possession  of  them.  A  legal 
foundation  for  this  view  was  sought  in  tiie 
argument  that  the  Admiralty  action  in  personam 
is  based  on  the  supposition  that  the  goods  were 
allowed  by  the  salvors  to  be  return^  to  their 
former  possessor  on  the  terms  that  he  should  be 
liable  to  pa^  the  salvage  reward.  I  think  that 
this  contention  is  based  on  too  narrow  a  view  of 
the  right  of  a  salvor,  and,  in  my  opinion,  the 
nature  and  origin  of  tbe  Admiralty  action  for 
salvage  do  not  impose  any  limits  on  that  right 
narrower  than  those  indicated  by  Lord  Hannen 
and  Lord  Shand  in  the  cases  I  have  mentioned. 
It  is  quite  true  that  in  the  case  of  The  Elton  {ubi 
sup.)  1  said,  relying  on  the  authorities  I  there 
cite,  that  **  although  salvage  suits  in  the  form  of 
actions  in  personam  are  comparatively  rare,  the 
Court  of  Admiralty  always  had  jurisdiction, 
founded  apparently  on  the  fiction  of  an  action  in 
rem,  having  been  brought  and  the  property  salved 
having  been  allowed  to  be  taken  by  the  owners, 
to  entertain  such  suits  where  at  least  there 
existed  a  corpus  of  property  salved."  But  in  the 
following  year,  when  I  had  occasion,  in  tiie  case 
of  The  Dictator  (ubi  sup.)  to  examine  the  subject 
of  the  origin  and  nature  of  the  Admiralty  juris- 
diction more  fully,  I  came  to  the  conclusion, 
which  the  approval  expressed  l^  the  Court  oi 


Appeal  in  the  case  of  The  Gemma  (ubi  sup.)  lead^ 
me  to  hope  was  well  founded,  that  the  action  in 
personam  did  not  arise  out  of  jurisdiction  in  rem, 
and  that  the  distinction  between  actions  in 
personam  and  actions  in  rem,  depended  only 
on  whether  the  person  or  property  of  the  defen- 
dant was  arrested  in  the  first  instance.  To  rest 
the  lurisdiction  of  the  Admiralty  Court  upon  an 
implied  request  from  the  owners  of  the  property 
in  danger  to  the  salvors,  or  on  an  implied  con- 
tract between  the  salvor  and  owner,  with  the 
relinquishment  of  the  res  for  consideration  is,  1 
think,  to  confuse  two  different  systems  of  law  and 
to  resort  to  a  misleading  analogy.  The  true  view 
in,  I  think,  that  the  law  of  Admiralty  imposes  on 
the  owners  of  property  saved  an  obligation  to  pay 
the  person  who  saves  it  simply  because,  in 
the  view  of  that  system  of  law,  it  is  just  he 
should,  and  this  conception  of  justice  naturally 
imposes  a  proportionate  obligation  on  any 
person  whose  interest  in  the  property  is  real, 
though  falling  short  of  that  of  ownership. 
I  see  no  reason,  therefore,  why  I  should  not 
follow  the  view  of  Lord  Hannen  and  of  the 
Scotch  Court  of  Session,  that  a  man  who  has  had 
a  benefit  arising  out  of  the  saving  of  the  property 
is  liable  to  a  claim  for  salvage  no  less  than  the 
actual  owner  of  it.  It  was  urged  before  me  that 
to  take  this  view  would  expose  mortgagees  and 
insurers  to  salvage  actions.  I  do  not  think  it  is 
necessary  in  this  case  to  define  exhaustively  the 
classes  of  persons  against  whom  under  varioos 
circumstances  claims  of  salvage  might  be  made. 
There  is,  no  doubt,  the  authoritv  of  eminent 
judges  in  the  courts  of  common  law  for  sayine 
that  contribution  cannot  be  required  by  an  owner 
from  the  lender  upon  bottomry  or  resporutenHa 
(Parke  on  Marine  Insurance,  ii.,  898,  and  the 
judgments  of  Lord  Mansfield  and  Lord  Kenyon, 
there  cited).  On  the  other  hand,  Dr.  Lushington, 
in  The  Louise  (Br.  &  L.  59),  held  that  mortgagees 
came  within  the  term  "  owners  "  in  the  sections 
of  the  Merchant  Shipping  Act  1854  relating  to 
salvage.  It  is,  however,  easy  to  see  that  the 
contingent  interests  of  a  person  who  makes 
advances  by  way  of  mortgage,  or  otherwise,  on 
property,  or  of  an  insurer,  is  of  a  different 
character  from  that  of  persons  who  have  a  direct 
interest  in  its  safe  delivery,  and  may  negatiTe, 
or  at  least  impose,  different  conditions  on  tiie 
right  of  a  salvor  against  some  of  these  persons. 
It  may  be,  therefore,  that  it  will  become  neces- 
sary hereafter  to  consider  what  is  the  exact 
definition  of  the  interest  in  the  property  saved 
which  gives  rise  to  a  claim  of  salvage.  But  in 
the  present  case  I  have  no  doubt  that  the  defen- 
dant had  such  an  interest;  and  my  judgment 
must,  therefore,  be  for  the  plaintiff. 

A  stay  of  execution,  pending  appeal,  was 
granted  on  the  condition  of  IBOl.  being  paid  into 
court 

Solicitors  for  the  plaintiffs,  W,  A,  Crump  and 
Son, 

Solicitors  for  the  defendants,  ParJcer,  OarreU, 
and  Holman, 
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JUDICIAL  COKMITTEE    OF  THE 
PBIVT  COUNCIIi. 

Dee,  5,  6, 12, 1900,  Feb.  8  and  March  2,  1901. 

(Present:  The  Right  Hons.  Lords  Hobhousb, 
Macnaohtbn,Dayby,  Bobbbtson,  and  Lind- 

LBT.) 

Ajum,  Gooulm,  Hossbn,  and  Co.,  and  othbbs 
V  Union  Mabinb  Insubancb  Company  (a). 

ON  APPBAL  FBOM  THB  8UPBBMB  COUBT  OF 

MAUBITIUS. 

Marine    in$urance — Seaworthiness  —  Lose   from 

unascertained  cause. 

Where  a  ship  is  lost  shortly  after  leaving  port 
wiihout  any  Jmoion  cause  sufficient  to  account 
for  the  catastrophe^  the  presumption  in  favour  of 
unseaworthiness  may  be  rebutted  by  evidence  as 
to  the  actual  condition  of  the  ship  at  the  tims  of 
sailing. 

Pickup  V.  Thames  and  Mersey  Marine  Insurance 
Company  (39  L.  T.  Bep.  341 ;  4  Asp.  Mar.  Law 
Cos.  43 ;  SQ.B.  Div.  594)  approved. 

A  ship  cannot  be  considered  unseaworthy  in  con^ 
sequence  of  a  defect  easily  curable  by  those  on 
board. 

Judgment  of  the  court  below  reversed. 

This  was  an  appeal  from  the  judgment  of  the 
Sopreme  Court  of  Mauritius,  dated  the  1st  Feb. 
1899,  whereby  it  was  ordered  that  judgment  be 
entered  for  the  defendant-s,  the  rights  of  Ajom, 
(joolam,  fiossen,  and  Company,  and  Hajee  Essop 
Mamode  Snlliman  and  another,  in  the  case  in 
guarantee,  remaining  intact. 

The  question  raised  by  the  appeal  was  whether 
the  steamship  Taif  was  seaworthy  when  she 
started  on  the  Toyage  in  question  in  the  case,  or 
wav  unseaworthy  as  found  by  a  majority  of  the 
court  below. 

The  appellants  Hossen  and  Co.  filed  their  de- 
claration on  the  28th  Deo.  1896,  claiming  to  re- 
coyer  Rs.  126,346  from  the  respondents,  the  Union 
Marine  Insurance  Company,  under  certain  policies 
of  insurance  subscribed  by  them,  and  dated  in 
Mauritius  the  23rd  Sept.  lo96,  on  bags  of  sugar 
free  of  particular  average  per  the  steamship  Taif 
at  and  from  Mauritius  to  Bombay. 

The  respondents,  the  Union  Marine  Insurance 
Gompany,  filed  their  plea  on  the  26th  Jan.  1897, 
denying  liability  on  the  ground  that  the  Taif  was 
unseaworthy  at  the  commencement  of  the  voyage. 
The  appellants,  Hossen  and  Co.,  being  the  owners 
of  the  cargo  on  the  steamship  Taif  thereupon  by 
notice  of  intervention  fi  ed  on  the  19th  Feb.  1897, 
commenced  proceedings  in  guarantee  against 
Hajee  Cassim  Joosub  and  another  (the  defendants 
in  guarantee),  the  owners  of  the  steamship  Taif^ 
to  recover  the  said  sum  of  Rs.l26,34!6  in  case 
the  Union  Marine  Insurance  Company  Limited 
should  succeed  in  their  defence.  On  the  2nd 
April  1897,  an  order  was  made  by  consent,  that 
the  defendants  in  guarantee  should  intervene  in 
the  case  of  Hossen  and  Co.  against  The  Union 
Marine  Insurance  Company. 

The  action  came  on  for  hearing  on  the  12th 
May  1898,  before  Delafaye  (Acting  Chief  Justice), 
Moncrieff,  and  Oliver  Smith,  J.f.  The  evidence 
consisted  of  depositions  of  witnesses  at  a  wreck 
inquiry  at  Colombo,  depositions  of  witnesses 
taken  on  commission  at  Bombay,  Glasgow,  and 

(«)  Bqwrted  by  0.  B.  IIaldkn,  Eaq.,  B&rriiter-ftULftw. 


Mauritius,  oral  evidence  given  before  the  court, 
and  various  exhibits. 

The  evidence  on  all  sides  agreed  that  the  Taif 
went  down  in  deep  water  about  nineteen  hours 
after  she  started  on  her  vovage  without  having 
encountered  any  weather  sufficient  to  account  for 
her  loss. 

The  following  facts  were  also  proved  or  ad- 
mitted:— 

The  Taif  was  a  British  steel  screw  steamer 
built  in  1884,  of  859  tons  net  and  1441  tons  gross 
register,  and  at  the  time  of  her  loss  was  on  a 
voyage  from  Mauritius  to  Bombay  laden  with 
bugar  in  bags. 

On  the  2drd  Sept.  1896,  the  Taif  was  lying  in 
the  harbour  of  Port  Louis,  Mauritius,  where  she 
had  been  taking  in  her  cargo.  Between  8.30  and 
9  a.m.  on  that  date  the  loa£ng  of  the  holds  of  the 
Taif  had  been  completed,  and  the  same  were  then 
full  of  bags  of  sugar.  Some  300  bags  of  sugar 
were  loaded  later  in  the  morning,  but  before  10.30 
a.m.,  and  were  stowed  in  the  storeroom,  in  the 
saloon  cabin,  in  the  dispensary,  and  hospitaL 

At  the  time  that  the  loading  of  the  holds  was 
completed  the  after-ballast  tank  was  full  of 
water,  and  the  Taif  had  a  considerable  list  to 
port 

At  9  a.m.  on  the  23rd,  the  master  was  ready  to 
sail  except  that  he  had  not  received  orders  m>m 
his  agent  or  his  clearance  papers,  and  but  for  this 
be  would  have  gone  to  sea.  The  Taif  usually 
sailed  with  her  after-ballast  tank  full  when  caiTy- 
iug  cargo. 

Between  9  a.m.  and  11.30  a.m.  the  Taif  was 
inspected  on  three  different  occasions  by  three 
different  customs  officers;  once  by  the  collector 
of  customs  on  his  rounds  of  the  harbour,  and 
twice  by  other  officers  who  went  for  the  purpose 
of  gp*anting  her  her  clearances.  On  each  occasion 
the  clearance  was  withheld  upon  the  grounds  of 
the  vesseFs  list,  and  of  the  submerging  of  her 
disc  or  load-line.  At  one  of  these  inspections 
or  at  a  subsequent  interview,  the  captain  of  the 
Taif  said  that  he  could  raise  the  vessel  to  the 
Plimsoll  mark  by  ptunping  out  the  tank. 

About  noon  an  interview  took  place  between 
the  captain  of  the  Taif  the  ship's  agent,  the 
collector  of  customs  and  his  depu^  at  which  the 
clearance  papers  were  refused  by  the  collector 
until  the  ship  had  been  put  in  order.  The  captain 
and  agent  then  returned  on  board  the  Taif  and 
some  time  between  twelve  and  one  orders  were 
given  to  pump  out  the  ballast  tank,  and  the  pump 
was  set  to  work. 

According  to  the  engineers  it  required  at  least 
three  hours  to  empty  the  after-ballast  tank  from 
full,  but  at  1.15  p.m.  the  senior  tide  surveyor  who 
had  made  the  last  of  the  three  previous  inspec- 
tions, again  inspected  the  Taif*s  load-lines,  and 
having  given  the  captain  his  clearance  papers, 
allow^  the  Taif  to  sail  at  1.30  p.m.  Except  for 
the  ptunping  nothing  else  was  done  to  remedy  or 
alter  the  condition  of  the  ship,  and  the  Taif 
went  to  sea  with  free  water  in  her  after-ballast 
tank,  a  considerable  list,  and  her  port  load-line 
submerged. 

The  Taif  having  started  at  1.30  p.m.  on  the 
23rd,  encountered  a  strong  wind  and  a  confused 
sea,  the  wind  being  on  the  starboard  side.  Almost 
immediately  after  leaving,  the  after- ballast  tank 
was  filled  up  again  by  order  of  the  master,  and 
during  the   afternoon  the   sails  were  also  set. 
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Some  increase  in  the  list  of  the  ship  seems  to 
have  ooonrred  during  the  afternoon  and  nieht,  as 
at  4  a.m.  on  the  24th,  it  had  beoome  considerably 
worse.  At  415  a.m.  the  master  ordered  the  after- 
ballast  tank  to  be  emptied,  and  pumping  was 
commenced  and  went  on  as  long  as  steam  was 
ayailable.  At  6  a.m.  the  stokehole  fires  fell  over 
to  one  side  and  stopped  the  supply  of  steam,  and 
between  8  and  9  a.m.  on  the  24th  the  Tat/  fell 
over  to  port  and  went  down. 

The  wells  of  the  Taif  were  sounded  periodically 
on  the  voyage,  but  she  made  no  water  at  any  time, 
and  did  not  leak. 

The  figures  relative  to  the  amount  of  list  with 
which  the  Taif  started  were  variously  given. 

No  trustworthy  figures  were  given  of  the  total 
amount  of  weight  put  on  board  the  Taif, 

Free  water  in  a  ballast  tank  is  dangerous  at 
sea.  It  causes  listing,  rolling,  and  may  damage 
the  tank  top  and  start  a  plate. 

Carfi^oes  of  sugar  are  liable  to  settle,  and  if 
there  is  a  list,  a  cargo  of  sugar  will  probably 
settle  to  the  side  of  the  list. 

The  Taif  had  been  engaged  for  some  time  in 
carrving  sugar  from  the  Mauritius  to  Bombay 
but  had  never  before  loaded  so  many  bags.  On 
some  of  the  occasions  on  which  she  had  sailed 
with  her  after-ballast  tank  full  she  had  carried  a 
correspondingly  less  number  of  bags. 

The  hearing  of  the  case  and  arguments  after 
several  adjournments  was  concluded  on  the  2nd 
Sept.  1898,  and  the  court  took  time  for  conside- 
ration. 

On  the  1st  Feb.  1899,  judgment  was  delivered 
by  two  of  the  learned  judges  in  favour  of  the 
respondt^nts  (the  Union  Marine  Insurance  Com- 
pany) and  by  the  other  learned  judge  in  favour  of 
the  appellants.  Delafaye,  C.J.  in  giving  judg- 
ment for  the  appellants  declined  to  hold  that 
there  was  anypresumption  to  be  drawn  from  the 
fact  of  the  Taif  sinking  some  nineteen  hours 
after  sailing  without  having  encountered  any 
weather  sufficient  to  account  K)r  her  loss,  and  was 
of  opinion  that  he  ^as  unable  to  say  or  even  to 
safely  conjecture  what  it  was  that  caused  the  ship 
to  sink  and  that  the  safe  and  rational  conclusion 
was  that  the  loss  was  occasioned  by  the  action  of 
the  sea. 

Moncrieff  and  Oliver  Smith,  JJ.  both  found 
that  the  vessel  was  unseaworthy,  because  when 
she  left  harbour  she  had  an  unusual  list,  and  a 
considerable  amount  of  freewater  in  her  after- 
ballast  tank,  and  was  deficient  in  stability,  and 
she  sank  about  nineteen  hours  after  she  sailed 
without  any  apparent  cause  other  than  her 
instability. 

On  the  13th  March  1899,  leave  to  appeal  was 
gi*anted  both  to  the  plaintiffs  (Hossen  and  Co.) 
and  the  defendants  in  guarantee  (Sulliman  and 
another)  by  the  Supreme  Court  of  Mauritius. 

Aaquith,  Q*C.,  /.  B.  Matthews,  and  L.  Batten 
appesured  for  the  appellants. 

/.  Walton,  Q.C..  Horridge,  and  A.  D.  Baieson 
for  the  respondents. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships took  time  to  consider  their  judgment. 

March  2.  —  Their  Lordships'  judgment  was 
delivered  by 

Lord  LiNDLET. — This  is  an  action  on  four 
policies  of  insurance  on  cargo  shipped  on  board 
the  S.8.  Taif  to  be  carried  from  Port  Louis  in 


Mauritius  to  Bombay.  The  underwriters  defend 
the  action  on  the  ground  that  the  ship  was  unsea- 
worthy when  she  sailed.  The  burden  of  proving 
that  she  was  so  is  on  them,  and  the  sole  qnestioii 
is  whether  they  have  established  their  contenti(»L 
In  the  court  below  the  Chief  Justice  held  that 
they  had  not ;  but  his  two  colleagues  Monorieff 
and  Oliver  Smith,  JJ.  came  to  a  different  con- 
clusion. The  decision  of  the  court  was  therefore 
in  favour  of  the  underwriters  and  against  the 

glaintiffs,  and  from  this  decision  the  plaintifb 
ave  appealed.  The  underwriters  have  the  great 
advantage  of  the  undoubted  fact  that  the  vessel 
capsized  and  sank  in  less  than  twenty-four  hours 
after  leaving  port  without  having  encountered 
any  storm  or  other  known  cause  sufficient  to 
account  for  the  catastrophe;  and  there  is  no 
doubt  that  if  nothing  more  were  known  thej 
would  be  entitled  to  succeed  in  the  action.  If 
nothing  more  were  known  unseaworthiness  at  the 
time  of  sailing  would  be  the  natural  inference  to 
draw;  there  would  be  a  presumption  of  unsea- 
wortluness  upon  which  a  jury  ought  to  be  directed 
to  act  and  upon  which  a  court  ought  to  act  if 
unassisted  by  a  pury.  But  if ,  as  in  this  case, 
other  facts  material  to  the  inquiry  as  to  the  sea- 
worthiness of  the  ship  are  proved  those  fiicts 
must  also  be  considered;  and  they  must  be 
weighed  against  the  unaccountable  loss  of  the 
ship  so  soon  after  sailing,  and  unless  the  balance 
of  the  evidence  warrants  the  conclusion  that  the 
ship  was  unseaworthy  when  she  sailed  such  unsea- 
worthiness cannot  be  pi*operly  treated  as  esta- 
blished, and  the  defence  xounded  upon  it  mast 
fail.  The  law  on  this  point  was  finally  settled  in 
Pickup  V.  Thames  and  Mersey  Marine  Insurance 
Company  (39  L.  T.  Bep.  341 ;  4  Asp.  Mar.  Law  Cas. 
43 ;  3  Q.  B.  Biv.  594),  which  followed  Anderson  v. 
Morice  (31  L.  T.  Bep.  605 ;  3  Asp  Mar.  Law  Cas. 
290 ;  L.  Bep.  10  C.  P.  58).  In  these  oasee  the 
court  pointed  out  the  danger  and  error  of  acting? 
on  the  presumption  in  favour  of  unseaworthiness 
in  case  of  an  early  loss  of  which  the  assured  cannot 
prove  the  cause;  and  the  court  pointed  out  the 
necessity  of  bearing  in  mind  that  the  defence  of 
unbeaworthiness  must  be  overruled  unless  sup- 
ported by  a  sufficient  weight  of  evidence  in  its 
favour  after  duly  considering  all  the  evidence 
bearing  on  the  subject,  including,  of  course, 
the  very  weighty  evidence  with  which  the 
underwriters  start  their  case.  In  this  case 
an  enormous  mass  of  evidence  has  been  given 
as  to  the  condition  of  the  ship  before  and 
when  she  sailed,  and  as  to  the  mode  in 
which  she  was  loaded.  Much  of  such  evidence 
is  very  conflicting,  but  the  results  are  dear  and 
some  of  them  are  really  not  in  controversy. 
[His  Lordship  went  through  the  evidence  in  the 
case,  and  continued :]  Such  are  the  facts.  There 
is  no  proof  whatever  that  the  ship  was  in  danger 
when  the  captain  ordered  water  to  be  pumped 
into  the  after  tank.  There  is  no  evidence  to  show 
that  if  the  great  increase  of  the  list  whidi  took 
place  after  10.30  p.m.  had  been  reported  to  tbe 
captain  it  could  not  then  have  been  remedied. 
He  says  that  he  thinks  it  could.  But  when  he 
came  on  deck  after  4  a.m.  it  was  too  late  to  ri^t 
the  ship.  The  unseaworthiness  relied  upon  by 
the  deiendants  is  stated  in  their  sixth  plea  to 
arise  from  the  ship  being  overloaded  top  heavy 
and  crank  when  she  started  on  her  voyage. 
Danger  from  water  in  her  after  tank  is  not  re- 
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ferred  to.  It  was  oontended  by  the  defendants' 
oounsel  that  with  such  a  cargo  as  the  ship  had 
and  stowed  as  it  was  she  was  nnsafe  when  she 
sailed  whether  her  after  tank  was  empty  or  fall. 
If  empty  she  was  top  heavy  and  nnstsible,  if  full 
she  was  overloaded  and  too  deep  in  the  water. 
The  difficnlly  in  accepting  this  view  is  that  the 
direct  evidence  is  very  strong  to  show  that  when 
she  left  port  she  was  neither  overloaded  nor  top 
heavy.  The  port  aathorities  objected  to  her 
sailing  when  she  was  too  deep  in  the  water  and 
had  a  heavy  list;  but  they  allowed  her  to  sail 
when  these  defects  were  cured  by  pumping  out 
water  from  her  after  tank.  This  not  only  Hght- 
ened  the  ship  and  brought  her  load  line  up,  but 
considerably  reduced  the  serious  list  which  she 
had  when  the  port  authorities  refused  to  let 
her  sail.  Their  Lordships  are  satisfied  that 
when  she  sailed  she  was  not  too  deep  in  the 
water.  Indeed  overloading  in  this  sense  was 
practically  abandoned  in  the  court  below,  and 
was  n^ati\red  by  all  the  judges.  On  the  inquiry 
at  Colombo  some  of  the  crew  said  that  in  their 
opinion  she  was  overloaded;  and  opinions  were 
expressed  that  she  must  have  been  top  heavy. 
But  there  was  much  evidence  the  other  way,  and 
weighing  the  whole  evidence  as  it  now  stands 
their  Lordships  aeree  with  the  chief  justice  in 
accepting  the  pilot  s  evidence  that  she  was  neither 
overloaded  nor  top  heavy  when  she  left  port. 
The  other  judges  also  negative  top-heaviness, 
hot  they  think  her  after  tank  was  naif  full  of 
water,  and  that  this  was  a  source  of  danger. 
Their  Lordships  are  of  opinion  that  the  evidence 
tends  more  strongly  to  show  that  the  loss  of  the 
dhip  was  attributable  to  mistakes  made  in  her 
management  after  she  sidled  rather  than  to  her 
unseaworthiness  when  she  sailed.  The  balance 
of  the  evidence  is  against  rather  than  in  favour 
of  her  unseaworthiness  at  that  time.  It  was 
strongly  contended  that  the  captain  filled  the 
after  tank  early  on  the  voyage,  because  he  knew 
that  the  ship  was  unstable  with  a  full  cargo  and 
an  empiy  after  water  tank.  It  was  contended 
that  his  desire  was  to  sail  if  he  could  with  a  full 
cargo  and  a  full  tank,  and  that  when  prevented 
from  doing  this  by  the  port  authorities  he  satisfied 
them  by  pumping  water  out  intending  to  pump 
it  in  again  as  soon  as  he  got  out  to  sea.  But  the 
pumping  out  of  w»ter  from  the  after  tank  began 
on  the  ^nd  Sept.  before  any  difficulties  with  the 
port  authorities  arose;  and  as  already  stated 
there  is  no  proof  whatever  that  it  was  necessary 
to  fill  the  after  tank  to  avoid  danger  whether 
present  or  prospective.  It  may  have  been  de- 
sirable to  do  so  for  other  reasons;  but  to  give 
effect  to  the  theorv  in  question  would  be  to  sub- 
stitute conjecture  for  proof.  On  previous  voyages 
with  full  cargoes  the  after  tank  appears  to 
have  been  sometimes  empty  and  sometimes  full 
although  the  captain's  eviaence  on  this  head  is 
fiir  from  satisfactory.  A  flpreat  point  was  made 
in  the  court  below,  that  the  ship  sailed  with  a 
large  quantity  of  water  in  her  after  tank,  and 
that  the  weight  and  wash  of  this  water  was  or  at 
all  events  might  become  a  source  of  danger.  This 
contention  seems  to  have  made  a  great  impres- 
sion on  Moncrieff  and  Smith,  JJ.  Indeed,  their 
judgments  are  mainly  based  upon  it.  It  took  the 
plaintiiBfo  somewhat  by  surprise  as  it  was  incon- 
sistent with  the  defendants*  main  contention, 
that  the  tank  was  empty  when  the  ship  sailed,  and 
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being  emply  that  she  was  top-heavy.  The  sugges- 
tion that  water  in  the  tank  made  the  ship  unsea- 
worthy,  was  not  seriously  pressed  before  their 
Lordships.  The  fact  that  the  quantity  of  water  in 
the  tank  cannot  now  be  satisfactorily  ascertained 
even  approximately,  and  the  fact  that  it  could  be 
increased  or  diminished  with  ease  if  desired 
probably  accounts  for  the  practical  abandonment 
of  this  point  by  the  experienced  counsel  who 
conducted  the  case  for  the  underwriters  before 
their  Lordships.  They  fell  back  on  overloading 
and  top-heaviness.  Even  if  water  in  the  tank 
might  ue  a  source  of  danger  the  judgment  of 
Lord  Blackburn  in  Steel  v.  State  Line  SteamUhip 
Company  (37  L.  T.  Rep.  333 ;  3  Asp.  Mar.  Law 
Cas.  516 ;  3  App.  Cas.  li)  shows  that  a  ship  ought 
not  to  be  treated  as  unsea worthy  by  reason  of 
something  objectionable,  but  easily  curable  by 
those  on  board.  The  case  is  no  doubt  one  of 
difficulty,  and  no  one  can  be  surprised  that  the 
underwriters  defended  the  action  on  the  ground  of 
unseaworthiness.  But  as  the  evidence  came  out 
they  were  forced  from  one  theory  to  another,  and 
they  have  failed  to  prove  their  case.  It  is  sup- 
posed that  the  cargo  must  have  shifted ;  but  this 
18  a  mere  supposition,  and  there  is  no  evidence 
of  any  bad  stowage  or  other  cause  to  account 
for  any  shifting  of  the  cargo.  All  is  con- 
jecture. The  real  cause  of  the  loss  is  unknown, 
and  cannot  be  ascertained  from  the  evidence 
adduced  in  this  action.  But  underwriters  take 
the  risk  of  loss  from  unascertainable  causes ;  and, 
after  carefully  weighing  all  the  evidence  and 
bearing  in  mind  the  presumption  of  unseaworthi- 
ness on  which  the  underwriters  rely,  their  Lord- 
ships have  come  to  the  conclusion  that  unsea- 
worthiness at  the  time  of  sailing  is  not  proved. 
They  agree  with  the  Chief  Justice,  and  feel  com- 
pelled to  differ  from  his  colleagues.  The  conse- 
quence will  be  that  they  will  humbly  advise  His 
Majesty  to  allow  the  appeal,  and  to  order  judg- 
ment to  be  entered  for  the  plaintiffs  in  the  action 
for  the  sum  assured  and  damages  in  the  nature  of 
interest  at  4  per  cent,  per  annum  from  the  21st 
Dec.  1896  until  payment  and  costs,  other  than 
those  occasioned  by  joining  the  shipowners  as 
interveners.  The  insurance  company  must  pay 
the  costs  of  the  appeal  of  the  plaintiffs  except 
those  occasioned  by  the  intervention  of  the  ship- 
owners. As  regards  the  shipowners  who  were 
added  as  interveners,  and  appealed  separately, 
their  Lordships  consider  that  the  plaintiffs  having 
joined  them  for  their  own  convenience  ought  to 
pay  tiieir  costs  of  the  action  and  intervention, 
and  that  against  them  the  action  should  be 
dismissed  with  costs,  and  their  Lordships  will  so 
advise  His  Majestv.  It  would  be  unjust  to  the 
underwriters  to  order  them  to  pay  the  costs  of  the 
shipowners'  appeal,  and  they  must  bear  their  own 
costs  of  that.  As  the  appeals  have  been  consoli- 
dated, one  order  will  be  £awn  up  on  both  appeals. 

Solicitors  for  the  appellants  Hossen  and  Co., 
JT.  C.  Barker  and  Son, 

Solicitors  for  the  appellants  Joosub  and  another, 
Walt(ms,  Johnson,  Bubb,  and  Whatton. 

Solicitors  for  the  respondents,  Field,  B4)scoe, 
and  Co.,  for  Batesons,  Wa/rr,  and  Wimshursi, 
Liverpool. 
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COURT    OF    APPEAL. 

Jan,  24  and  Feb.  19, 1901. . 

(Before  Smith,  M.R.,  Collins  and 
ROMBB,  L.JJ.) 

Pabsons  V,  New  Zealand  Shippinq  Company 

Limited,  (a) 

APPEAL  FROM  THE  QUEEN'S  BENCH  DIVISION. 

Bill  of  lading — Description  of  goods — Mistake 
in  marks — Liability  of  person  signing  biU 
of  lading — Short  delivery — Exception  in  bill  as 
to  correctness  of  marks — Bills  of  Lading  Act 
1855  (18  &  19  Vict  c.  Ill),  s.  3. 

Sect.  3  of  the  Bills  of  Lading  Act  1855  pr<yoides 
that,  subject  to  certain  exceptions,  a  bill  of  lading 
representing  aoods  to  have  been  shipped  on  board 
a  vessel  shau  be  conclusive  evidence  of  such 
shipment  as  against  the  person  signing  the  same, 
notwithstanding  that  sv^h  goods,  or  some  part 
thereof,  moAf  not  have  been  so  shipped. 

The  indorsee  of  a  bill  of  lading  brought  an  action 
for  short  delivery  against  the  agents  of  the  ship* 
oumers  who  had  signed  the  bill. 

The  bill  of  lading  described  the  goods  consigned, 
which  were  a  large  number  of  frozen  lambs* 
carcases,  as  being  "marked  and  numhered  as 
in  the  margin**  and  it  also  contained  a  clause 
that  the  ship  would  not  be  responsible  for  correct 
delivery  unless  each  package  was  correctly 
marked  by  the  merchant  before  shipment  with 
a  mark,  number,  or  address.  The  marks  a/nd 
numbers  in  the  margin  of  the  bill  consisted  of 
a  particular  brand  followed  by  three  figures. 

On  the  discharge  of  the  ship  in  Lond(m  the  de^ 
fendants  tendered  to  the  plaintiff  some  carcases 
marked  as  in  the  bill  of  Lading  which  the  plain- 
tiff  accepted,  and  others  marked  with  the  same 
brand  as  that  mentioned  in  the  bills  of  lading, 
but  having  after  the  brand  three  figwres  different 
from  those  mentioned  in  the  bill  of  lading. 

The  plaintiff  reused  to  axicept  these  last-namsd 
carcases,  and  brought  thu  action  for  short 
delivery. 

At  the  trial  Kennedy,  J.  found  as  facts  that  the 
fi^gvres  following  the  brand  had  no  distinctive 
value  as  regards  the  meat  m^arket,  and  that  the 
meat  tendered,  as  a  commercial  article,  was 
absolutely  unaffected  in  its  character  or  value  by 
the  figures  following  the  brand.  He  also  found 
that  the  carcases  tendered  by  the  defendants 
were  the  very  goods  which  had  been  shipped  on 
board  under  the  bill  of  lading. 

Held  {afirming  the  decision  of  Kennedy,  J.  (82 
L.  T.  Bep.  327;  9  Asp.  Mar.  Law  Cas.  33; 
(1900)  1  Q.  B.  714),  that  the  defendants  were 
entitled  to  judgment. 

Per  Smith,  M.B. :  The  defendants  were  protected  by 
the  clause  in  the  bill  of  lading  relieving  the  ship 
from  responsibility  for  correct  delivery  unless 
the  goods  were  correctly  marked  before  shipment. 

Per  Collins  and  Bomer,  L.JJ. :  The  defendants  were 
not  estopped  by  sect.  3  of  the  Bills  of  Lading  Act 
1855  frinn  showing  that  the  goods  they  tendered 
loere  identical  with  those  shipped  under  the 
plaintiff  *8  bill  of  lading. 

(a)  Beported  by  £.  Manlit  Smith,  Esq.,  BwrisUMit-Law. 


This  was  an  appeal  hj  the  plaintiff  from  the 
judgment  of  Kennedy,  J .  at  the  trial  of  the  action 
without  a  jury. 

The  action  was  brought  by  the  indorsee  of  two 
bills  of  lading  against  the  signers  of  the  bills, 
who  were  agents  of  the  owners  of  the  steamship 
Fifeshire. 

The  claim  was  for  124Z.  19«.  Id.  damages  for 
non-delivery  of  154  frozen  carcases  of  lambs. 

The  defendants  paid  into  court  29L  in  respect 
of  thirty-one  carcases  and  the  action  proceeded 
as  to  the  remaining  123  carcases. 

The  carcases  in  question  were  part  of  a  large 
number  consigned  from  Timaru,  New  Zealand,  to 
London. 

The  bills  of  lading  described  the  consignment  as 
"  being  marked  and  numbered  as  in  the  margin," 
the  marginal  marks  being,  as  to  608  carcases 
"  Sun  Brand  622  X,"  and  as  to  226  carcases 
"Sun  Brand  488  X";  and  also  contained  the 
following  clause : 

The  ship  will  not  be  reflpontible  for  oorreot  delirery 
unless  each  package  is  distinctly,  correctly,  and  perma- 
nently marked  by  the  merchant,  before  shipment,  with 
a  mark  and  namber  or  address. 

Together  with  each  bill  of  lading  the  plaintifP 
received  an  invoice,  a  certificate  of  insuranoe,  and 
a  specification,  all  following  the  description  of 
the  goods  in  the  bills. 

The  plaintiff  alleged  that  there  had  been  a 
short  delivery  of  102  carcases  marked  "  Sun  Brand 
622  X,"  and  of  twenty-one  marked  "  Sun  Brand 
488  X."  On  the  discharge  of  the  ship  being 
completed  the  defendants  t^dered  to  the  plaintiff 
102  carcases  marked  "  Sun  Brand  522  ji  **  and 
twenty-one  marked  "  Sun  Brand  388  X,"  but  the 
plaintiff  refused  to  accept  tbem. 

It  appeared  that  the  mvt  figure  in  each  mark, 
which  was  put  on  by  the  Ohristchurch  Freezing 
Company,  near  Timaru,  meant  the  day  of  the 
week  when  the  lamb  was  killed,  the  second  figure 
had  reference  to  the  weight  of  the  carcase,  and 
the  third  showed  from  which  of  the  Christchurch 
Company's  works  the  carcase  came. 

At  the  trial  of  the  action  before  Kennedy,  J. 
without  a  jury,  the  learned  judge  found  as  ukote 
(1)  that  the  figures  had  no  distinctive  value  as 
regards  the  market  for  the  meat ;  that,  as  a  com- 
mercial article,  the  meat  was  absolutely  unaffected 
in  character  or  value  whether  marked  522  or  622, 
488  or  388;  and  (2)  that  there  was  no  tally  at 
Timaru,  except  of  the  number  of  carcases,  and 
that  the  carcases  tendered  by  the  defendants  were 
in  fact  those  which  were  shipped  as  ^art  of  the 
consignment  mentioned  in  uie  plaintiff's  bUl  of 
lading. 

The  learned  judge  held  that  the  defendants 
were  not  precluded  by  sect  3  of  the  Bills  of 
Lading  Act  1855  from  relying  on  these  facts,  and 
gave  judgment  for  the  defendants. 

The  case  is  reported  82  L.  T.  fi«p.  327 ;  9  Asp. 
Mar.  Law  Cas.  33 ;  (1900)  1  Q.  B.  714. 

The  plainiiff  appealed. 

The  BiUs  of  Lading  Act  1855  (18  &  19  Yict 
c.  Ill),  provides  as  follows : 

.  .  .  And  whereas  it  freqaently  happens  that  the 
goods  in  respect  of  which  bills  of  lading  purport  to 
be  signed  have  not  been  laden  on  board,  and  it  is 
proper  that  each  bills  of  lading  in  the  hands  of  a  6<md 
Jide  holder  for  value  should  not  be  questioned  by  the 
master  or  other  person  signing  the  same  on  the  giosnd 
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of  the  goods  not  haying  been  Iftden  as  aforesaid :  Be  it 
therefore  enacted    .     .     . 

Seot.  8.  Erery  bill  of  lading  in  the  hands  of  a  oon- 
ligneee  or  indorsee  for  valnable  consideration  repre- 
senting goods  to  have  been  shipped  on  board  a  vessel 
■ball  be  condasive  evidence  of  snch  shipment  as  against 
the  master  or  other  person  signing  the  same,  notwith- 
standing that  soch  goods  or  some  part  thereof  may  not 
bave  been  so  shipped,  unless  snch  holder  of  the  bill  of 
Isdiog  shall  have  had  actoal  notice  at  the  time  of 
receiving  the  same  that  the  goods  had  not  been  in  fact 
laden  on  board :  Provided  that  the  master  or  other  i)erson 
80  signing  may  exonerate  himself  in  respect  of  snob 
misrepresentation  by  showing  that  it  was  caused  with- 
oat  any  default  on  his  part,  and  wholly  by  the  fraud  of 
the  shipper,  or  of  the  holder  or  some  person  nnd«>r  whom 
the  holder  daims. 

Jan,  24. — Danckwerts,  K.C.  and  Loehnis  for  the 

?laintiff. — Sect.  3  of  the  Bills  of  Lading  Act 
855  does  not  entitle  the  defendants  to  say  that 
the  goods  mentioned  in  the  plaintiff's  bills  of 
lading  were  not  in  fact  shipped.  The  marks  are 
the  only  things  by  which  the  carcases  can  be 
identified.  The  biUs  of  lading  are  bought  and 
sold  on  the  faith  of  statements  m  it  being  correct. 
The  correctness  of  the  marks  is  a  most  material 
matter.  The  certificate  of  insurance  which  the 
plaintiff  received  with  the  bills  of  lading  con- 
tinues for  two  months  after  delivery  of  the 
carcases  in  the  London  Docks,  and  the  insurance 
company  would  repudiate  any  liability  if  a  claim 
were  made  against  them  in  respect  of  carcases 
bearing  marks  different  from  those  mentioned  in 
the  certificate,  which  follows  the  description  of 
the  carcases  given  in  the  bills  of  lading.  It  is 
not  a  fulfilment  of  the  defendant's  contract  that 
they  should  offer  to  deliver  carcases  marked 
differently  from  those  they  contracted  to  deliver. 
The  defendants  kept  the  plaintiff  .waiting  for  the 
delivery  of  the  carcases  due  to  him  until  the 
ship  was  completely  discharged,  and  it  was  found 
that  there  were  123  carcases  remaining  which 
were  claimed  by  nobody.  It  was  only  then  that 
the  defendants  tendered  these  remaining  carcases 
to  the  plaintiff,  and  in  the  meantime  the  price 
of  frozen  lamb  had  been  falling.  The  usual 
modem  practice  is  to  put  a  clause  into  a 
chnrter-party  providing  tuat  the  bill  of  lading 
fthall  be  conclusive  evidence  against  the  owners 
of  the  quantity  of  cargo  received  being  as  stated 
therein : 

Lithman  v.  Cfhristie  and  Co.,  57  L.  T.  Bep.  552 ;  6 
Asp.  Mar.  Law  Cas.  186 ;  19  Q.  B.  Biv.  333 ; 

Figher,  Renwick,  and  Co,  v.  Colder  and  Co.^  1  Com. 
Cas.  456. 

The  object  of  the  enactment  in  sect.  3  of  the  Bills 
of  Lading  Act  1855  is  to  prevent  disputes  arising 
out  of  mistakes  in  the  description  of  the  goods 
named  in  the  bill  of  lading.  The  defendants 
cannot  go  behind  the  bills  of  lading  and  show 
what  goods  actually  were  put  on  lx>ard.  The 
present  case  is  exactly  within  the  words  of  the 
section: 

Bradley  v.  Dunipaee,  5  L.  T.  Bep.  356 ;  7.  H.  &  N. 
200;  affirmed  in  the  Bzchequer  Chamber,  1 
H.  &  C.  521. 

There  are  also  dicta  to  be  found  in  the  plaintiff's 
favour  in  other  cases : 

BUmehet  v.  PoweWa  LlantwU  Collieriea  Company, 
30  L.  T.  Bep.  28 ;  2  Asp.  Mar.  Law  Cas.  224 ; 
L.Bep.  OEx.  74; 

/•tselv.  Bath,  L.  Bep.  2  Ex.  267. 


Carver,  K.C.  and  Leek  for  the  defendants. — In 
the  first  place  sect.  3  does  not  apply  to  the  facts 
of  the  present  case,  and  the  defendants  are  there- 
fore not  estopped  from  showing  that  the  goods 
they  tendered  were  the  goods  actually  shipped 
under  the  plaintiffs  bills  of  lading ;  and,  secondly, 
the  defendants  are  entitled  to  rely  upon  the  clause 
in  the  bills  that  the  ship  is  not  to  be  responsible 
for  correct  delivery  unless  each  package  is  cor- 
rectly marked  before  shipment.  As  to  the  Act 
of  Parliament,  sect.  3  does  not  make  a  bill  of 
lading  conclusive  against  its  signer  except  as  to 
statements  of  the  quantity  and  kind  of  the  goods 
shipped.  The  preamble  to  the  Act  shows  that  the 
Act  was  directed  to  cases  in  which  the  goods  in 
respect  of  which  a  bill  of  lading  purports  to  be 
signed  have  not  been  laden  on  board,  and  sect.  3 
clearly  refers,  not  to  questions  of  misdescription 
of  marks  on  goods,  but  to  the  question  whether 
the  goods  were  in  fact  shipped.  Kennedy,  J.  has 
found  as  a  fact  that  the  goods  with  reference  to 
which  the  bills  of  lading  were  signed  were  actually 
laden  on  board.  The  section  therefore  does  not 
apply  to  the  present  case.  The  marks  are  put  on 
the  carcases  merely  as  a  means  of  identification 
so  as  to  facilitate  delivery.  The  plaintiff  cannot 
complain  if  the  ship  delivers  to  him  the  identical 
goods  shipped  under  the  bills  of  lading,  though 
the  identification  marks  on  the  goods  do  not 
exactly  correspond  with  those  given  in  the  bills 
of  lading.  The  insurance  which  the  plaintiff 
received  with  his  bills  of  lading  was  by  a  declara- 
tion  made  under  an  open  policy  by  the  Christ- 
church  Freezing  Company  with  the  insurance 
company — 1.6.,  a  declaration  by  which  the  Christ- 
church  Freezing  Company  insured  all  their  ship- 
ments of  frozen  lambs  whatever  marks  the  carcases 
mii^ht  bear.  These  declarations  under  an  open 
policy  need  not  be  made  at  all ;  sometimes  they 
are  not  made  till  after  the  goods  insured  have 
been  lost : 

Stephens  v.  Australasian  Insurance  Company^  27 
L.  T.  Bep.  585  ;  1  Asp.  Mar.  Law  Cas.  458 ; 
L.  Bep.  8  C.  P.  18. 

The  courts  do  not  read  sect.  3  in  its  strictest 
sense.  Where  the  weight  of  a  cargo  is  material, 
a  master  may  be  bound  by  the  statement  of 
weight  in  a  bill  of  lading  which  he  has  signed : 

Bradley  v.  Dunipace  (ubi  sup.). 

But  where  the  weight  is  not  material,  a  statement 
of  the  weight  of  the  goods  in  the  bill  of  lading  is 
not  made  conclusive  by  sect.  3 : 

Blanchet  v.  PowelVs  Llanttoit  Collieries  Company 
{ubi  sup.),  I 

The  plaintiff  would  not  have  suffered  any  damage 
by  accepting  as  those  which  he  claimed  the  car- 
cases tendered  by  the  defendants.  No  greater 
liability  attaches  to  the  signer  of  a  bill  of  lading 
than  to  a  vendor.  If  the  defendants  had  agreed 
to  sell  to  the  plaintiff  the  goods  mentioned  in  the 
bills  of  lading  and  had  tendered  what  were  in 
fact  tendered  to  the  plaintiff,  the  plaintiff  would 
have  been  bound  to  accept  : 

Hopkins  v.  Hitchcock,  8  L.  T.  Bep.  204.  ' 

Secondly,  as  to  the  clause  in  the  bills  relative  to 
correctness  of  marks.  The  marks  are  merchants* 
marks,  not  shipowners'  marks.  They  are  nothing 
more  than  an  equivalent  to  the  address  of  the 
consignee,  put  on  to  insure  correct  delivery.  It 
was  only  by  the  fault  of  the  shippers  that  proper 
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gpeerly  delivery  was  not  made  here.     The  case 
oomes  within  the  olaose  in  the  bills : 

Jeasel  v.  Bath  (ubi  tup,) ; 
Grant  y.  Norway,  10  C.  B.  665 ; 
Cox  and  Co,  y.  Bruee  and  Co.,  57  L.  T.  Bep.  128  ; 
6  A»p.  Mar  Law  Gas.  152  ;  18  Q.  B.  Diy.  147. 

Danckwerts,  K.O.  replied.  ^^^  ^^  ^ 

Feb.  19.— Smith,  MR.  read  the  following  judg- 
ment:— This  is  an  action  by  an  indorsee  for 
valuable  consideration  of  two  bills  of  lading 
signed  by  the  defendants  to  recover  the  sum  of 
1^^.  19«.  Id.  for  short  delivery  therennder  in  the 
Port  of  London  of  154  carcases  of  frozen  lambs  ex 
steamship  Fifeshire,  and  the  qnestion  is  whether 
the  plaintiff  was  bound  to  accept  in  fulfilment 
of  the  contract  contained  in  these  bills  of  lading 
carcases  of  frozen  lambs  which  not  only  did  not 
bear  the  marks  and  numbers  upon  the  bills  of 
lading  of  which  he  was  indorsee  for  value,  but 
bore  marks  and  numbers  which  were  different 
from,  and  not  those  upon,  the  bills  of  lading.  It 
is  sufficient  to  trace  what  took  place  in  respect 
of  one  of  these  bills  of  lading,  for  by  so  doing 
the  case  will  be  freed  of  many  details,  and  the 
point  will  thus  become  more  conspicuous.  On 
the  dOth  March  1899,  the  defendants  signed  a  bill 
of  lading,  which,  so  far  as  material,  is  as  follows  •' 
'*Shipp^  in  good  order  by  the  Ohristchurch 
Meat  Company  Limited,  on  Doard  the  steamship 
Fifeahire,  now  lying  in  Timaru,  1076  carcases, 
frozen  lambs,  bein^  marked  and  numbered  as  in 
margin,  to  be  delivered  in  like  good  order  and 
condition  (subject  to  exceptions  not  material  to 
this  case)  at  the  Port  of  London  unto  order  or 
assigns."  The  marks  and  numbers  in  the  margin 
of  the  bill  of  lading  were  as  follows :  "  The  Sun 
Brand,  Canterbury,  N.Z.,  Lamb  622  X,  608 
carcases,  722  X,  4^  carcases,  weighing  35,8061b." 
The  meaning  of  these  marks  and  numoers,  apart 
from  special  meanings  unknown  to  the  plaintiff, 
was  that  608  carcases  of  Sun  Brand,  Canterbury, 
New  Zealand,  lambs  marked  622  X,  and  also 
468  carcases  of  similar  lambs  marked  722  X — 
i.e.,  1076  carcases  in  all,  and  so  marked  and 
numbered — ^had  been  shipped  under  the  bill  of 
lading  upon  the  steamship  Fifeshire,  which 
carcases  so  marked  and  numbered,  and  not,  in 
my  judgment,  marked  and  numbered  with  other 
and  different  marks  and  numbers,  were  con- 
ti  acted  to  be  deliveied  in  like  good  order  and 
condition,  subject  to  exceptions,  at  the  port  of 
discharge.  Before  dealing^  with  what  these  marks 
and  numbers  further  indicate  I  will  state  what 
took  place.  On  the  16th  June  1899,  the  plaintiff 
purchased  the  lambs  covered  by  this  bill  of  lading 
from  the  agents  of  the  shippers,  the  Christchurch 
Meat  Company,  and  upon  such  purchase  re- 
ceived an  invoice  from  them.  By  this  invoice  the 
plaintiff  was  debited  with  1076  carcases  marked 
622  X  and  722  X,  and  for  these  carcases  he  paid 
the  sum  of  820{.  11«.  Id.  Upon  the  purchase  the 
bill  of  lading  was  indorsed  and  handed  to  the 
plaintiff,  and  he  also  then  i*eceived  from  the 
vendors  a  certificate  of  insurance  which  covered 
608  carcases  marked  622  X  and  468  carcases 
marked  722  X,  for  two  months  from  the  date  of  the 
arrival  of  the  steamship  Fifeshire  in  dock,  when 
lying  at  the  premises  of  the  Leadenhall  Market 
Storage  Company  and  other  places.  It  will  thus 
be  seen  that  these  carcases  were  shipped  under 
specific  marks  and  numbers.    They  were  taken  on 


board  by  the  ship  as  being  carcases  so  marked 
and  numbered,  and  were  to  be,  in  my  judgment^ 
as  I  have  said  before,  delivered,  subject  to  exoep- 
tions  not  material  to  the  point  in  hand,  under 
these  marks  and  numbers,  and  certainly  not 
under  different  marks  and  numbers  at  the  port 
of  discharge.  There  is  no  question  in  the  case 
of  marks  and  numbers  being  obliterated  by  sea 
perils  or  otherwise.  These  carcases  were  purchased 
by  the  plaintiff  from  the  shippers  under  the 
specific  marks  and  numbers,  and,  as  before 
stated,  the  plaintiff  held  a  certificate  of  insurance 
covering  carcases  so  specifically  marked  and  num- 
bered and  none  other.  Upon  the  plaintiff  having 
thus  become  indorsee  of  the  bill  of  lading  and 
purchaser  of  the  carcases  above-mentioned,  appli- 
cation was  made  on  his  behalf  for  delivery, 
together  with  others,  of  the  608  carcases  marked 
622  X  and  of  the  468  carcases  marked  722  X 
when  delivery  of  the  468  carcases  marked  722  X 
was  duly  made,  but  delivery  of  the  whole  of  the 
608  carcases  marked  622  X  was  refused  upon  the 
ground  that  the  defendants  could  not  deliver  the 
whole  of  these  608  carcases ;  for,  it  was  said,  they 
had  not  all  been  shipped  on  board ;  but  the  defen- 
dants were  willing  to  deliver  to  the  plaintiff  507 
of  the  608  carcases  marked  622  X,  as  in  my  judg- 
ment they  were  bound  to  do,  but  this  was  101 
carcases  short  of  the  bill  of  lading  quantity,  and 
in  respect  of  this  shortage  of  101  carcases  they 
subsequently  tendered  101  carcases  not  marked 
622  X  but  carcases  marked  522  X.  These  the 
plaintiff  refused  to  accept  in  fulfilment  of  his 
contract  with  the  defenoants,  and  Kennedy,  J. 
has  held  that  he  could  not  refuse  and  was  bound 
to  take  these  101  carcases  not  marked  according 
to  his  bill  of  lading,  but  marked  in  an  altogether 
different  way,  for  622  X  is  certainly  not  the  same 
mark  and  nuiftber  as  522  X;  and  the  plaintiff 
appeals. 

Before  I  come  to  sect.  3  of  the  Bills  of  TiUfling 
Act  1855, 1  wish  to  consider  whether  the  marks 
and  numbers  622  X,  which  are  the  marks 
and  numbers  whereby  to  identify  the  plaintifTs 
carcases  and  without  which  they  could  not  be 
identified,  were  marks  and  numbers  which  were 
material  to  the  plaintiff  either  as  regards  the 
identity  of  the  carcases  which  the  plamtiff  was 
entitied  to  receive  under  his  bill  of  lading  or  as 
regfurds  his  dealing^  with  the  carcases  after  he 
received  them,  for  if  material  to  the  plaintiff  I 
cannot  agree  with  Kennedy,  J.  that  the  plaintiff 
was  bound  to  accept  the  carcases  tendered  in 
fulfilment  of  the  contract  contained  in  the  bill 
of  lading.  If  the  marks  and  numbers  were  not 
material  to  the  plaintiff  other  considerations  would 
arise,  and  in  my  opinion  that  case  would  not  be 
the  present  case.  Kow,  first  of  all,  why  are  marks 
and  numbers  of  identification  placed  in  the  ordi- 
nary course  of  business  upon  goods  and  also  upon 
a  bill  of  lading  ?  In  my  opinion  in  the  first  place 
to  identify  to  the  holder  of  the  bill  of  lading, 
whoever  he  may  be,  the  goods  which  that  holder 
is  entitied  to  demand  and  take  delivery  of  ex  ship 
upon  its  arrival  In  the  present  case  there  were 
in  the  hold  of  the  Fifeshire  many  thousands  of 
carcases  under  different  bills  of  lading  with  dif- 
ferent marks  and  numbers.  If  a  holder  of  a  bill 
of  lading  has,  for  instance,  a  bill  of  lading  for 
carcases  or  for  other  goods,  take  it  for  oom  in 
sacks,  in  a  ship  containing  different  shipments  of 
carcases  or  com,  with  no  marks  at  all  therecm,  a 
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reiy  improbable  ooHtineenoj,  what  is  he  to  demand 
ex  ship  upon  its  arrival  r  It  seems  to  me  he  can  de- 
mand nothing,  and  he  must  wait  nntil  all  the  holders 
of  other  bills  of  lading  with  marks  and  numbers 
thereon  have  been  satisfied  and  then  take  what 
happens  to  be  left  in  the  hold  of  the  ship,  and  it 
may  be  thus  lose  the  market  in  the  mean  time ; 
and,  again,  if  he  has  a  bill  of  lading  with  marks 
and  numbers  on  it  and  no  goods  with  like  marks 
and  numbers  come  up  oat  of  the  hold  of  the  ship, 
the  same  thing  must  happen.    Again,  supp*  se  a 
bill  of  lading  holder  were  to  take  ex  ship  goods 
not  marked  in  accordance  with  his  bill  of  lading, 
saj  soods  marked  as  in  this  case  522  X,  instead  of 
goods  marked   622    X  according  to  his  bill  of 
lading,  what  would  be  his  position  if  and  when 
the  holder  of  the  bill  of  lading  for  goods  marked 
522  X  came  and  demanded  his  goods  from  the 
bill  of  lading  holder,  who  had  t^ken  the  goods 
maked  522  X  under  a  bill  of  lading  onlr  covering 
gtiods  622  X  P  The  answer  is  obvious.  The  person 
who  has  thus  taken  these  goods  would  have  to 
give  them  up.    Surely  these  matters  have  only  to 
be  stated  to  show  the  materiality  of  marks  and 
numbers  of  identification  in  commerce  and  the 
importance  necessarilv  attaching  to  them  in  the 
carrying  on  of  daily  business.    In  my  judgment 
the  marks  of  identification  in  this  case  are  very 
material,  although  there  may  be  some  cases  in 
which  certain  indentification  marks  may  be  super- 
tiuous  or  for  some  other  reason  immaterial.    But 
this  re  mark  has  no  place  in  the  present  case.  Again, 
if  in  the  present  ca»e  the  plaintiff  could  be  forced 
to  take  the  carcases  marked  522  X  as  Kennedy,  J. 
ha8  held  that  he  can  be,  what  becomes  of  his  insu- 
rance which  only  covered  carcases  marked  622  X 
and  not  carcases  marked  522  X  ?    In  my  opinion 
if  t^e  plaintiff  had  had  to  make  a  claim  against 
the  insurance  company  if  the  goods  were  burnt, 
the  company,  under  a  defence  that  their  insurance 
covered  carcases  marked  622  X  and  not  carcases 
marked  522  X,  would  stand  well  for  judgment,  or 
at  the  veiy  least  there  would  obviously  be  pro- 
tracted litigation.     With  these  remarks  as  to  the 
materiality  of  marks  and  numbers  of  identifica- 
tion I  come  to  the  Bills  of  Lading  Act  1855.    In 
my  opinion  sect.  3  of  this  Act  prevents  a  person 
who  has  signed  the  bill  of  lading  from  attempting 
to  show  in  a  case  such  as  this  that,  of  the  car- 
eases  marked  622  X,  101  were  not  shipped,  but  that 
carcases  marked  522  X  were  shipped  in  their 
place.    In  my  opinion  the  Bills  of  Lading  Act  was 
packed  to  shut  out  a  person  who  signs  the  bill  of 
lading  from  a  controversy  such   as  this  with  a 
holder  for  value  of  a  bill  of  lading.    This  section 
enacts  that  "  eveiy  bill  of  lading  in  the  hands  of 
a  consignee  or  indorsee  forvalusLole  consideration 
representing  goods  to  have  been  shipped  on  board 
a  vessel  shsSl  be  conclusive  evidence  of  such  ship- 
ment as  against  the  master  or  other  person  sign- 
ing the  same,  notwithstanding  that  such  goods 
or  some  part  thereof   may  not   have  been   so 
shipped,  unless  such  holder  of  the  bill  of  lading 
shall  have  had  actual  notice  at  the  time  of  receiv- 
ing the  same  that  the  goods  had  not  been  in  fact 
laden  on    board;   provided  that  the  master   or 
other  person  so  signing  may  exonerate  himself  in 
respect  of  such  misrepresen&tion  by  showing  that 
it  was  caused,  without  any  default  on  his  part, 
and  wholly  by  the  fraud  of  the  shipper  or  of  the 
holder  or  some  person  under  whom  the  holder 
claims."    No  question  arises  upon  the  latter  part 


of  this  section.    What  then  are  the  goods  in  this 
case  represented  by  the  bill  of  lading  to  have 
been  shipped  on  board  the  steamship  Fifeehire  1 
In  my  opinion  the  representaldon  is  not  that  608 
carcases  not  marked  or  numbered  at  all,  nor  that 
608  carcases  mark  522  X,  have  been  shipped,  but 
that  608  carcases  marked  622  X  have  been  shipped. 
That  being,  in  my  opinion  the  representation  of 
the  bill  of  lading,  the  Bills  of  Lading  Act  1885 
applies  to  this  case  and  shuts  out  the  present  sug- 
gested defence  from  the  defendants,  and  I  do  not 
think  that  the  Bills  of  Lading  Act  is  confined  to 
marks  of  quality  and  quantity  which  are  compa- 
ratively rare  when  compared  with  marks  of  iden- 
tification,  and  which  quality  marks  when  used 
are  usually  coupled  with  a  statement  in  the  bill 
of  lading  *'  weight,  contents,  and  value  unknown." 
In  my  opinion  sect.  3  of  the  Bills  of  Lading  Act 
applies  to  what  is  usual  if  not  universal  in  com- 
merce— ^viz.,  to   goods    as  in  the  present   case 
shipped  under  specific  marks  and  numbers  of  iden- 
tification, and  so  represented  in  the  bill  of  lading. 
The  above  is  my  opinion  independently  of  the 
special  value  found  in  this  case  to  be  attached  to 
the  marks  and  numbers  themselves.  It  was  proved 
that  *'  Sun  Brand  X  "  denotes  the  quality  of  the 
carcases;  the  number  6  denotes  the  date  when 
the  animal  was  killed  and  put  into  ice ;  the  dupli- 
cation of  the  numbers  (2.2.)  show  where  the  animal 
was  killed  and  frozen ;  the  final  number  2  shows 
the  grade.     These  numbers  appe-tr  to  me  to  be 
material,  apart  from  identification,  should  disputes 
arise  as  to  the  freshness  or  otherwise  of  or  about 
the  quality  of  the  carcases.  Moreover,  if  the  plain- 
tiff is  bound  to  take  carcases  marked  522^,  as 
Kennedy,  J.  holds    he    is,  instead  of   carcases 
marked  622  X,  he  will  be  bound  to  take  carcases 
killed  and  frozen  at  a  date  different  from  that  at 
which  carcases  marked  622  X  in  his  bill  of  lading, 
which  he  has  purchased,  were  killed  and  frozen. 
Can  this  beP    I  think  not.    Kennedy,  J.  em- 
barked upon  the  inquiry  as  to  whether  a  carcase 
marked  522  X  had  any  different  value  in  the 
market  for  meat  from  a  carcase  marked  622  X, 
and  as  a  commercial  article  he  found  that  it  was 
absolutely  unaffected  in  its  character  or  value; 
but,  with  submission,  it  is  not  merelv  a  question 
as  to  whether  the  carcases  under  the  different 
marks  were  of  the  same  value  in  the  market,  but 
whether  the  marks  and  numbers  were  material  or 
immaterial  to  the  plaintiff.    If  I  purchase  cases 
of  champagne  identified  by  marks  ABC, what 
answer  is  it  when  I  claim  my  goods  so  marked  and 
identified,  to  say  that  the  g(K>ds  tendered,  which 
are  marked  X  x  Z,  are  of  the  same  value  in  the 
market,  or  even  of  greater  value  than  those  marked 
A  B  0  P    For  the  reasons  above  I  think  that  the 
marks  of  identification  in  this  case  ivere  of  mate- 
riality to  the  plaintiff,  and  that  the  tender  was  not 
a  good  tender.    Kennedy,  J.  also  investigated  the 
question  whether  101  carcases  marked  622  X  were 
put  on  board  at  Timaru,  and  he  came  to  the  con- 
clusion that  they  were  not,  and   that  the  101 
carcases  marked  522  X  were  put  on  board  in  their 
place;  but  this,  in  my  opinion,  for  the  reasons 
above,  he  could  not  go  into  as  a  defence  by  a 
person  who  signed  the  bill  of  lading,  and  I  think 
that  the  plaintiff  could  not   be  forced  by  the 
defendants  in  this  case  to  take  the  101  carcases 
not    marked    accordii^   to  his    bill  of   lading; 
and  if   this  case  had  rested  here   I  could  not 
have  found  for  the  defendants.    For  the  reasons 
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hereafter  appearing  I  need  Bay  nothing  abont  the 
damages. 

A  yery  formidable  point  was  next  taken  by  Mr. 
Carver  for  the  defendants,  which  was  that  even  if 
the  tender  of  101  carcases  was  a  bad  tender  the 
defendants  were  protected  by  a  clanse  in  the  bill 
of  lading  for  being  sned  in  the  circumstances  of 
this  case  for  incorrect  delivery  of  608  carcases 
marked  622  X.  This  clause  is  as  follows :  "  The 
ship  will  not  be  responsible  for  correct  delivery 
unless  each  package  is  distinctly,  correctly,  and 
permanently  marked  by  the  merchant  before 
shipment  with  a  mark  and  number  or  address." 
What  is  the  meaning  of  each  package  being  cor- 
rectly marked  with  the  mark  and  number  bsfore 
shipment?  In  my  ^udgpnent  it  can  only  mean 
correctly  marked  with  the  mark  and  number 
according  to  the  bill  of  liLding ;  for  with  what  else 
can  the  mark  and  number  upon  the  packages 
mentioned  in  this  clause  be  correct  P  These  mai'ks 
and  numbers  must  also  be  distinct  and  permanent. 
In  my  opinion,  this  is  the  tine  meaning  of  this 
clause,  and  it  was  inserted  to  meet  a  case  like  the 
present,  where  the  goods  were  not  correctly 
marked  according  to  the  bill  of  lading.  It  must 
not  be  forgotten  that  the  bill  of  lading  is  drawn 
by  the  shippers,  who  ought  to  make  the  marks 
and  numbers  in  the  biU  of  lading  and  on  the 
goods  correct  with  each  other.  Kennedy,  J.  has 
found,  and  I  do  not  diifer  from  his  finding  upon 
this  issue,  though  he  has  not  applied  the  clause, 
for  it  was  not  necesary  for  him  to  do  so  in  the 
view  he  took  of  this  case,  that  the  101  carcases 
marked  522  X  were  not  correctly  marked,  and 
should  have  been  marked  622  X,  in  which  case, 
and  in  which  alone,  in  my  opinion,  they  woold 
have  been  correctly  marked  within  the  meaning 
of  the  clause.  As,  therefore,  these  101  carcases 
were  not  correctly  marked,  this  clause  comes 
into  play  and  exempts  the  defendants  from  the 
present  claim  of  tne  plaintiff.  For  this  last 
reason  I  think  this  appeal  should  be  dismissed, 
and  with  costs. 

Collins,  L. J.  read  the  following  judgment : — 
This  case  raises  a  poiut  of  some  difficulty  upon 
the  meaning  and  eifect  of  sect.  3  of  the  Bills  of 
Lading  Act  1855.  The  case  came  before  us  on 
appeal  from  Kennedy,  J.  in  whose  judgment  the 
facts  are  fully  set  out.  The  plaintiff  is  the 
indorsee  for  value  of  two  bills  of  lading  signed 
by  the  defendants ;  and  he  sues  for  damages  for 
non- delivery  of  certain  carcases,  part  of  a  con- 
sig^nment  of  frozen  lambs*  carcases  embraced  in 
the  said  bills  of  lading.  The  same  point  arises 
on  both  the  bills  of  lading,  and  it  is  not  necessary 
to  refer  to  more  than  one  of  them.  This  acknow- 
ledged  the  shipment  of  "1076  carcases  frozen 
lainD,"  '*  being  marked  and  numbered  as  in  the 
margin."  The  marks  in  the  margin  are  "  Sun 
Brand,  Canterbury,  N.Z.,  Lamb,  622  X  608  car. 
cases,  722  X  468  carcases,  weighing  35,8061b.*' 
The  learned  judge  has  found  as  a  fact,  and  I 
think  the  evidence  warrants  his  conclusion,  that 
there  were  included  among  the  608  carcases  de- 
scribed in  the  margin  as  having  the  marks  622  X 
101  carcases  marked  522  X,  which  by  a  mistake 
of  the  shippers  were  misdescribed  m  the  margin 
of  the  bill  of  lading  as  marked  622  X  instead  of 
522  X,  but  were  in  fact  shipped  under,  and  in- 
tended to  be  comprised  in,  tiie  bill  of  lading. 
Those  marked  522  X  were,  as  he  finds,  of  precisefy 
the  same  character  and  value  as  a  commercial 


article  as  those  marked  622  X  so  that  a  contract 
for  sale  of  Sun  Brand  lambs,  second  <^ualitT,  of 
the  Christchuroh  Company's  freezing  might  have 
been  satisfied  equally  well  out  of  either  mark,  or 
out  of  both  indiscriminately.     In  fact,  the  first 
two  marginal  figures  have  no  significance  what- 
ever to  uie  buyer,  and  convey  to  him  no  rem- 
sentation  as  to  the  character  of  the  meat.    The 
final  figure  does  indicate  the  grade.    In  the  words 
of  Kennedy,  J.,  "  The  meat  as  a  commercial  artide 
is  absolutely  unaffected  in  its  character  or  value, 
whether  it  is  marked  522  or  622."    The  defen- 
dants tendered  those  carcases  marked  522  X  as 
being  part  of  those  shipped  under  the  plaintff's 
bill  of  lading,  but,  the  price  of  frozen  lamo  having 
fallen  since  his  purcluuBe,  the  plcdntiff  refused  to 
accept  them,  and  brought  this  action  for  damages 
for  non- delivery.    His  contention  is  that  under 
sect.  3  of  the  Bills  of  Lading  Act  1855,  the  defen- 
dants are  estopped  from  denying  that  the  goods 
marked  as  described  in  the  margin  of  the  bill  of 
lading  were  shipped,  and  that,  as  tnoae  he  tendered 
did  not  beffiur  identically  the  same  marks,  thoe 
has  been  a  failure  to  deliver  which  entitles  the 
plaintiff  to  the  damages  fixed  by  the  bill  of  lading 
m  case  of  loss — viz.,  the  invoice  price  of   tlie 
goods.    The  defendants,  on  the  other  hand,  con- 
tend that  the  goods  tendered  were  in  fact  the 
goods  shipped  under  and  comprised  in  the  biU  of 
Dtding,  aftnongh  some  of  them  were  by  mistake 
descnbed  as  bearing  a  mark  which  they  did  not 
bear ;  that  the  existence  and  identity  of  the  goods 
are  unaltered  in  fact,  though  the  identification 
may  be  more  difficult   by  reason  of    the   mis- 
description.   Ajid  this  was  the  view  taken   by 
Kennedy,  J.    He  was  of  opinion  that  the  identity 
of  the  goods  tendered  with  those  shipped  undor 
the  bill  of  lading  was  proved,  and  my  judgment 
is  based  on  the  finding.    If  such  identity  could 
not  be  established,  very  different  considerations 
would  arise.     As  the  plaintiff's  case  is  rested 
wholly  on  the  estoppel  of  the  Bills  of  Lading  Act, 
it  is  desirable  to  see  what  was  the  mischief  to 
which  the  Act  was  addressed  in  order  to  deter- 
mine whether  sect.  3  wUl  bear  the  construction 
placed  on  it  by  the  plaintiff.    The  preamble,  so 
far  as  it  relates  to  this  matter,  is  as  follows: 
'*  Whereas  it  freqnenUj  happens  that  the  goods 
in  respect  of  which  bills  of  lading  purport  to 
be  signed  have  not  been  laden  on  boara,  and 
it  is   proper  that  such  bills  of   lading  in  the 
hands  of   a  bond  fide  holder  for  value    should 
not  be  questioned  by  the  master  or  other  person 
signing  the  same  on  the  ground  of  the  goods  not 
having  been  laden  as  aforesaid.  Be  it  therefore 
enacted,"  &c.    The  mischief,  therefore,  which  it 
was  thought  desirable  to  remedy  only  arose  when 
the  goods  in  respect  of  which  the  bill  of  lading 
purported  to  be  signed  had  not  been  put  on  board, 
and  the  master  or  x)erson  signing  relied  on  that 
fact  as  an  excuse  for  non-ddivery.    Here  it  is  a 
fact  that  all  the  goods  in  respect  of  which  the 
bill  of  lading  was  intended  to  be  signed  were  put 
on  board,  though  certain  of  the  marks  on  some  of 
them  were  miscopied  in  the  biU  of  lading,  and 
the  person  sig^ning  is  not  setting  up  that  th^ 
have  not  been  laden,  but,  on  tne  contrary,  is 
insisting  that  they  have  becm  laden  and  is  olaim- 
insr  to  Oliver  them.    Sect.  3  is  as  •  follows :  (IBBs 
Lordship  read  the  section,  and  continued^:  The 
section,  thefore,  addresses  itself  to  the  mischief 
named  in  the  preamble.    It  deals  witii  persons 
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who  have  acted  on  a  misrepresentation  in  a  bill 
of  lading  that  goods  have  been  shipped  when 
they  have  not,  and  estops  the  person  signing 
from  denying  the  shipment  It  is  the  identity  of 
the  goods  shipped  with  those  represented  as 
shipped  which  is  the  pith  of  the  matter;  that  is 
the  snbject  of  the  misrepresentation  referred  to, 
and  nothing  which  could  not  be  material  to  snch 
identity  need  be  embraced  in  the  estoppel.  It  is 
obvious  that  when  marks  have  no  market  mean- 
ing and  indicate  nothing  whatever  to  a  buyer  as 
to  the  nature,  quality,  or  quantity  of  the  ^oods 
which  he  is  buying  it  is  absolutely  immaterial  to 
him  whether  the  goods  bear  one  mark  or  another. 
These  considerations  throw  a  light  on  the  inter- 
pretation of  the  section.  It  is  only  as  to  "  such 
shipment "  that  the  bill  of  lading  is  said  to  be 
conclusive,  and  such  shipment  refers  back  to 
the  goods  which  the  bill  of  lading  represents  to 
have  been  put  on  board.  Now,  the  goods  which 
the  bill  of  lading  represents  as  shipped  continue 
to  be  the  same  goods,  whichever  out  of  any 
number  of  merely  arbitrary  marks  are  put  on 
them,  and  will  remain  the  same  whether  the  marks 
were  on  them  before  shipment  or  are  rubbed  off 
or  changed  after  shipment.  In  other  words,  they 
go  to  the  identification  only,  and  not  the  identity. 
The  goods  represented  by  the  bill  of  ladine  to 
have  been  shipped  have  been  shipped,  and  a 
mistaken  statement  as  to  marks  of  this  class 
merely  makes  identification  more  difficult;  it 
does  not  affect  the  existence  or  identity  of  the 
goods. 

It  seems  to  me,  therefore,  that  both  on  the 
strict  wording  of  the  section  and  having  regard 
to  the  mischief  to  which*  it  was  addressed  the 
plaintiff  has  failed  to  bring  his  case  within  the 
estoppel  which  it  creates.  It  is  not  the  fact 
and  it  would  not  be  true  to  say  that  the  1076 
caroases  which  the  bill  of  lading  represented  to 
have  been  shipped  were  not  ^pped  because  the 
bill  of  lading  did  not  correctly  describe  the  mark 
on  some  of  their  number.  In  my  opinion,  as  I 
have  already  said,  their  identity  was  unaffected, 
and  the  property  in  them,  marked  as  they  were, 
passed  to  the  plaintiff  on  the  transfer  of  the  bill 
of  lading.  The  defendants  are  estopped  from 
denying  **  such  shipment,"  but  nothing  more,  and 
the  shipment  is  none  the  less  the  shipment  repre- 
sented by  the  bill  of  lading  because  some  of  the 
marks  were  misdescribed.  The  defendants  are 
not  here  questioning  the  bill  of  lading  on  the 
ground  of  the  goods  not  having  been  laden,  and 
are  not  driven  to  asserting  anything  which  they 
are  estopped  from  asserting.  I  agree  with 
Kennedy,  J.  that  to  adopt  the  construction  con- 
tended for  by  the  appellant  would  be  to  strain  the 
fair  meaning  of  the  section  and  extend  it  beyond 
the  mischief  it  was  intended  to  meet.  Moreoyer, 
if  mere  identification  marks  are  within  the 
estoppel,  any  discrepancy  between  the  marks  on 
the  goods  and  the  mark  in  the  margin  would 
equally  destroy  the  identity.  Every  difference 
would  be  equaUjr  material,  whether  the  residt  of 
accident  or  clerical  error.  To  hold  this  would 
impose  an  enormous  and.  indeed,  having  regard 
to  the  practice  of  tallying,  an  impossible  task  on 
the  shipowners.  Marks  which  conyey  a  meaning  as 
to  the  character  of  the  goods  stand  on  a  totally 
difEerent  footing.  These,  it  seems  to  me,  would  he 
embraced  in  the  estoppel,  because  the  charac- 
teristioB  which  they  inoioate  are  essential  to  the 


identity  of  the  goods,  and  an  article  so  marked  is 
a  different  article  in  the  market  from  one  not 
so  marked.     They  are   material  factors  in  the 
identity  as  distinguished  from  the  identification 
of  the  goods  sold,  and  therefore  a  discrepancy 
between   the    goods    described    and   the    goods 
shipped  would  mean  a  difference  of  identity,  and 
the  shipowner  would  therefore  fail  to  prove  that 
the  goods  which  the  bill  of  lading  represented  to 
have  been  shipped  had  been  shipped^  and  being 
estopped  from  denying  that  the  goods  shipped 
were  *'such"  as  the  bill  of  lading  represented 
them  to  be  he  could  not  make  a  good  delivery. 
On  the  other  hand,  suppose  a  mere  arbitrary 
mark  correctly  described  in  the  bill  of  lading 
had  got  rubbled  off   in   transit,   and   that   the 
package  was,  nevertheless,  otherwise  sufficiently 
identified,  would  not  the  indorsee  of  the  bill  of 
lading  be  bound  to  accept  itP    Would  not  the 
property  in  it  haye  passed  to  him  so  that  he 
could  rnkve  maintained  trover  for  it  if  the  ship- 
owner  had  on  demand  refused  to  deliver  it,  and 
though  he  might  haye  his  action  for  an^  delay  in 
delivery  through  difficulty  of  identification,  could 
he  sue  the  carrier  for  non- delivery  on  the  footing 
that  it  had   been   lost,  though  the  carrier  was 
pressing  it  on  his  acceptance  ?    If  not,  it  must 
be  because  the  loss  of  the  mark  has  not  destroyed 
the  identity.    But  the  appellant's  argument  in- 
yolves  a  right  to  sue  for  non-deliyery  in  such  a 
case,  since  the  ground  of  rejection  and  of  actdon 
would  be  precisely  the  same  in  both  cases — viz., 
the  want  of  correspondence  in  marks  between  the 
thing  shipped  and  the  thin^  tendered.    Suppose 
the  master  had  signed  the  bill  of  lading,  and  the 
once  of  the  goods  had  gone  up,  and  Uie  action 
nad  been  brought  against  the  shipowner  claiming 
delivery  of  the  carcases  in  question,  could  he 
have  defended  himself  on  the  ground  that  the 
master  could  not  make  him  responsible  for  goods 
that  had  not  been  put  on  board,  and  that  the 
undeliyered  balance  of  the  bill  of  lading  quantity 
had  not  been  put  on  board  P  (See  Grant  y.  Norway , 
10  0.  B.  665.)    Or,  on  proof  of  the  actual  facts, 
would  he  not  have  been  neld  liable  on  the  ground 
that  the  goods  were  put  on  board,  and  tluit  the 
master's  mistake  in  allowing  a  wrong  mark  of 
this  class  to  get  into  the  margin  (not  a  quality 
mark,  as  in  Cox  y.  Bruce,  ubi  tup,)  was  a  mistake 
within  the  scope  of  hia  authority,  and  that  bM 
the  1076  carcases  were  in  fact  shipped  P    Or,  to 
take  a  still  simpler  case,  if  this  action  had  been 
brought  before  the  Bills  of  Lading  Act,  and  the 
same  facts  had  been  proved,  would  they  have 
supported  a  defence  that  the  goods  had  never 
been  put  on  board,  and  that  the  defendant  there- 
fore never   became   liable  to  deliver  themP    I 
think  the  defendant  would  have  been  forced  to 
admit  that  he  had  in  fact  receiyed  on  board  the 
goods  intended  to  be  described  in  the  bill  of 
hiding.     But,  if  this  be  so,  this  case  is  clearly  not 
within  the  mischief  at  which  the  Bills  of  Lading 
Act  was  pointed.    Indeed,  it  was  not  suggested 
in  argument  that  the  shipper  could  have  main- 
tained this  action,  and  the  plaintiff  takes  only  the 
shippers'  rights  under  the  bill  of  lading  by  the 
transfer,  except  so  far  as  the  statutory  estoppel 
alters  them.    That  estoppel  is,  in  my  opinion, 
limited  to  th^  identity  of  the  goods  shipped.    An 
element  of  confusion,  as  it  seems  to  me,  nas  been 
introduced  into  this  case  based  on  the  meaning 
which  the  first  figpire  of  the  marks  in  questiont 
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the  only  one  which  did  not  coirespond  with  the 
bill  of  lading,  had  for  the  manimkctiirers,  indi- 
cating, as  it  did,  to  them  the  day  of  the  week  on 
which  the   carcase  was   put  into  the  freezing 

grocess.  But,  as  it  is  foand  as  a  fact  that  these 
gores  conveyed  nothing  whatever  to  dealers 
in  these  goods,  and,  further,  that  the  first  figure 
indicated  in  fact  nothing  which  had  any  bearing 
on  the  quality  of  the  goods,  but  was  merely  a 
private  mark  helping  the  manufacturers  to  trace 
them  through  their  books,  it  seems  to  me  that 
any  considerations  based  on  them  can  have 
no  place  in  the  discussion.  The  same  remark 
appCes  to  the  insurance.  The  goods  were  equally 
covered  under  the  floating  policy,  whether  they 
were  522  or  622 :  (see  S^phens  v.  Aualrcdaaian 
Intwrance  Company,  ubi  sup.).  The  result  is  that 
the  right  of  action,  if  any,  for  loss  or  incon- 
venience caused  by  the  mistake  is  untouched,  but 
the  plaintiff  cannot  maintain  an  action  for  non- 
delivery based  on  estoppel. 

The  decided  cases  throw  little  light  on  the 
matter.  They  certainly  do  not  favour  the  appel- 
lant's contention.  Bradley  v.  Dunipace  {ubi  sup.) 
merely  decided  that  where  two  sets  of  bags  of 
rye  meal  of  two  different  sizes  but  with  the 
same  mark  had  been  shipped  promiscuously, 
but  the  master  had  signed  two  bills  of  lading 
for  them,  one  of  which  was  for  467  bags,  with 
a  statement  of  weight  added  which,  if  calculated, 
would  have  worked  out  to  approximately  12st. 
a  bag,  the  master  was  not  excused  from  deliver- 
ing the  right  bags  to  the  holder  of  the  467 
biU  of  lading  by  the  clause  "  not  responsible  for 
weight."  It  was  his  duty  to  deliver  the  right 
bags,  and  the  statement  of  weight  might  have 
helped  him  to  identify  them.  This  does  not  seem 
to  touch  the  point  in  discussion.  Cox  v.  Bruce 
(uM  sup.)  emphasises  the  distinction  between 
quaJitv  marks  and  other  marks.  Blanchet  v. 
PoweWs  Llantvoit  Collieries  Company  {{ubi  sup.) 
decided  that  a  master  who  had  signed  a  bill  of 
lading  for  goods  described  as  of  a  certain  weight 
was  not  estopped  in  an  action  brought  by  him 
against  the  consignee  for  lump  freight  from 
ascertaining  that  the  amount  stated  was  a  mis- 
take and  tnat  a  less  weight  had  been  shipped, 
though  he  m^ht  have  been  had  the  action  been 
against  him  Syr  non- delivery.  The  defendant  by 
paying  money  into  court  had  admitted  liability 
for  some  freight,  whereas  the  defence,  if  good, 
would  have  gone  to  the  whole.  The  issue  of 
amount  shipped  was  therefore  immaterial.  The 
decision  and  the  dicta  do  not  touch  the  question 
of  marks,  going  not  to  quantity  or  quality,  but  to 
identification  only.  The  other  cases  cited  come 
no  nearer  to  the  point.  It  remains  to  consider  the 
effect  of  the  clause  in  the  bill  of  lading:  *'The 
ship  will  not  be  responsible  for  correct  delivery 
unless  each  package  is  distinctly,  correctly,  and 
permanently  marked  by  the  merchant  before 
shipment  with  a  mark  and  number  or  address." 
The  bill  of  lading  is  on  the  shippers*  (the  Christ- 
church  Company  Limited)  own  form.  One  side 
of  it  has  a  printed  statement  of  their  address  and 
different  factories  and  an  enumeration  of  various 
brands  used  by  them.  The  practice  with  respect 
to  them,  as  proved  in  evidence,  is  that  a  bill  of 
lading  is  filled  m  at  their  factory  with  the  marks 
and  numbers  supplied  to  them  bv  their  own 
servants,  whose  business  it  is  to  tally  the  goods 
into  cold  vans  for  carriage  to   the  ship's  side. 


They  are  thence  shot  rapidly — at  the  rate  of  about 
1000  per  hour — into  the  cold  chamber  in  the  ship, 
and  no  attempt  is  made  by  the  ship  to  do  more 
than  tally  the  number  of  carcases  received.  The 
marks  and  numbers  filled  in  by  the  shippers  in 
the  margin  are  accepted  by  the  person  who  signs 
the  bill  of  lading  without  verification.  Timaro, 
the  port  of  loading,  is  an  ojpen  roadstead  and 
dangerous,  and  it  is  important  that  the  loading 
should  be  done  with  the  utmost  dispatch.  What, 
then,  is  meant  by  "correctly  marked"  in  the 
clause  P  The  marks  referred  to  seem  in  their 
context  to  be  clearly  indentification  marks,  which 
would  get  copied  as  such  into  the  margin  of  the 
bill  of  lading.  If  so,  it  is  difficult  to  see  what 
standard  of  correctness  could  be  applied  to  sach 
a  mark  which  did  not  include  conformity  to  the 
mark  in  the  margin  of  the  bill  of  lading  as 
tendered  by  the  shippers.  If  tbe  two  coindde, 
it  is  difficult  to  see  in  what  other  respect  the 
"  correctness  "  of  the  mark  could  be  material.  At 
all  events,  the  clause  is  clearly  framed  on  the 
footing  that  but  for  the  clause  the  reciprocal 
rights  to  give  and  take  delivery  would  be  unim- 
paired by  the  incorrectness  of  mere  identification 
marks,  the  shipowner  being  left  at  his  peril  to 
deliver  to  the  person  entitled,  the  latter  retaining 
his  right  to  complain  of  "incorrect  delivery** 
brought  about  by  the  difficulty  of  identification, 
but  not  excused  m>m  accepting  if  the  identity  of 
the  goods  were  established.  I  regard  it  not  so 
much  as  a  separate  ground  of  defence  in  itself  as 
confirmatory  of  the  main  position  above  indicated 
that  in  the  contract  of  the  bill  of  lading  mere 
identification  marks  are  not  regarded  as  aSectine 
the  central  obligation  to  give  and  take  delivery  of 
the  ^oods  shipped,  though  incorrectness  may 
furmsh  ground  for  a  cross- claim  if  the  consiiniee 
is  thereby  damnified.  As  to  the  point  th^t,  if 
the  estoppel  is  not  extended  to  the  identification 
marks,  it  will  lead  to  great  difficulty  in  practtoe, 
I  think  the  difficulty  is  less  formidable  than  it 
appears  at  first  sight.  It  must  be  remembered 
that  the  difficulty,  sach  as  it  is,  exists  in  all  cases 
where  there  is  no  estoppel.  At  th')  time  when 
the  Bills  of  Lading  Act  1855  was  passed  bills  of 
lading  were  much  more  rarely  signed  by  persons 
other  than  the  master  than  is  the  case  now,  and 
whenever  the  action  was  brought  against  the  ship- 
owner who  had  not  signed,  which  would  be  the 
usual  case,  difficulty  of  identification  would  not 
have  excused  delivery  or  acceptance,  if  identity 
were  in  fact  established.  The  Legislature  does 
not  seem  to  have  addressed  itself  to  the  matter  at 
all,  but  to  have  left  it  to  the  ordinary  law.  I  am 
of  opinion,  therefore,  that  the  appeal  should  be 
dismissed. 

BoMEB,  L.J.  read  the  following  judgment: — 
On  the  evidence  it  has  been  found  oy  Ken- 
nedy, J.  that  the  carcases  tendered  by  the  defen- 
dants were  part  of  those  shipped  under,  and 
intended  to  be  described  in,  the  plaintiff's  biU  of 
lading.  I  am  not  prepared  to  differ  from  that 
finding.  The  plaintiff,  however,  contends  that 
the  defendants  are  by  sect.  3  of  the  Bills  of 
Lading  Act  1855  precluded  from  going  into 
evidence  in  order  to  establish  the  identity  of  the 
carcases  tendered  with  those  described  in  the  bill 
of  lading,  by  reason  of  the  discrepancy  between 
the  marks  on  these  carcases  and  tne  marks  men- 
tioned in  the  bill  of  lading.  This  contmitiiHi 
raises  a  question  of  general  importance  as  to  the 
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meaning  and  effect  of  the  section  which  speaks  of 
a  bill  of  lading  "  representing  goods  to  have  been 
shipped."  Is  eyery  reference  in  a  bill  of  lading 
to  the  marks  on  the  goods  of  necessity  part  of 
tbe  deecription  of  the  goods  within  the  meaning 
of  the  section  ?  I  think  not.  When  it  is  remem- 
bered what  the  state  of  the  law  was  at  the  time 
when  the  Act  was  passed,  and  what  was  the  mis- 
chief intended  to  be  remedied  by  the  Act,  it 
appears  to  me  poshing  the  estoppel  created  by 
the  section  too  lar  against  the  person  signing  the 
bill  of  huUng  to  hold  that  he  can  in  no  case  be 
permitted  to  go  into  evidence  to  prove  a  mistake 
m  the  bill  of  lading  in  reference  to  some  of  the 
marks  on  the  goods.  Suppose,  by  way  of  example, 
a  bill  of  ]admg  was  dealing  with  five  parcels  of 
goods  of  the  same  size,  quality,  and  value,  and, 
after  deaoribing  these  goods  accurately,  it  pro- 
ceeded to  state  that  the  parcels  were  numbered 
consecutively  1  to  5,  could  a  purchaser  refuse  to 
accept  delivery  of  one  or  two  of  the  parcels,  and 
bold  the  signer  of  the  bill  of  lading  estopped 
imder  the  section,  because  it  turned  out  that  the 
two  out  of  the  five  parcels  which  should  have  been 
respectively  marked  3  and  4  were  both  marked  4  P 
It  appears  to  me  that  he  could  not,  and  that  to 
hdd  the  oontrajrv  would  be  to  put  a  construction 
on  tb»  Act,  and  give  an  effect  to  its  wording, 
which  was  never  contemplated  by  the  Legislature, 
and  which  the  contents  of  the  Ajot  do  not  justify. 
In  short,  for  the  purposes  of  the  Act  a  description 
in  a  bill  of  lading  of  marks  on  the  goods  is  not 
of  necessity  part  of  the  description  <»  the  goods 
themselves.  Of  course,  difficult  Questions  may 
arise  on  particular  bills  of  lading,  whether  certain 
references  to  marks  do  or  do  not  form  part  of  the 
description  of  the  goods  within  the  meaning  of 
sect  3.  Those  questions  will  fall  to  be  determined 
according  to  the  circumstances  of  the  particular 
cases  in  which  the^  arise.  But,  speaking  gene- 
rally, when  the  section  refers  to  the  bill  of  liuling 
as  *'repreeenting  goods  to  have  been  shipped  "  it 
is,  in  my  opinion,  only  contemplating  those 
statements  which  may  l>e  said  to  describe  the 
goods  in  the  ordinary  mercantile  sense — ^that  is 
to  say,  statements  which  would  substantially  affect 
a  purchaser  relying  on  the  bill  of  lading  as  to  the 
quantity,  oualiiy,  or  value  of  the  go^s  he  was 
baying.  Marks  on  the  goods  which,  so  far  as  the 
purchaser  is  concerned,  have  no  meaning,  and 
oonld  only  be  referred  to  in  the  bill  of  lamng  in 
order  to  assist  in  the  more  sure  or  speedy  identi- 
fication or  delivery  of  the  goods,  do  not,  in  my 
opinion,  form  part  of  the  description  of  the  goods 
within  the  meaning  of  sect.  3,  so  as  to  bind  the 
ngner  of  the  bill  of  lading  by  way  of  estoppel. 
If  a  bill  of  lading  makes  a  mistake  in  descnbmg 
some  marks  life  those  last  mentioned,  and 
thereby  delivery  of  the  goods  is  delayed  or  not 
effected,  the  purchaser  wUl  have  all  the  remedies 
for  any  damage  caused  by  the  delay  or  non- 
deUvery  which  he  would  have  had  if  the  Act  had 
not  been  passed.  In  this  point  of  view,  no  doubt, 
marks  assisting  identification  are  material  to  a 
purchaser.  But  I  do  not  think  he  is  entitled,  merely 
peoause  a  mistake  in  the  bill  of  lading  as  to  the 
identificatum  marks  may  cause  trouble  m  delivery, 
to  say  that  sect.  3  applies,  and  that  the  signer  of 
the  Inll  of  lading  is  bound  to  admit  that  the  goods 
exactly  as  mentioned  in  the  bill  of  lading  were 
shipped,  and  yet  cannot  be  delivered.  Applying 
the  above  considerations  to  the  case  now  b^ore  us. 
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I  come  to  the  conclusion  that  the  appellant  fails. 
The  differences  in  marking  between  the  goods  he 
refuses  to  take  and  the  goods  mentioned  in  the 
bill  of  lading  are  differences  in  respect  of  matters 
not  relating  to  the  quantity,  quaBty  or  value  of 
the  goods  he  boa^ht  on  the  faith  of  the  bill  of 
lading,  and  which  m  no  wise  influenced  or  affected 
him  m  his  character  of  a  person  considering 
whether  he  should  buy  the  goods  referred  to  in 
the  bill  of  lading.  It  is  clear  on  the  evidence 
that,  so  far  as  he  is  concerned,  the  differences  in 
marking  are  wholly  unsubstantial  so  far  as  they 
relate  to  the  goods  in  themselves.  All  that  can 
be  said  on  his  behalf  is  that,  owing  to  the  marks 
not  being  correctly  described  in  the  bill  of  lading 
as  compared  with  the  marks  on  the  goods  them- 
selves, some  delay  in  delivery  would  probably 
ensue,  and  in  fact  did  ensue.  But,  as  already 
pointed  out,  this  will  not  justify  him  in  con- 
tending that  the  defendants  are  estopped  under 
sect.  3,  whatever  other  rights  it  may  give  him. 
As  to  the  insurance  I  ne^  not  add  anything  to 
what  has  been  said  by  Collins,  L.J.  For  these 
reasons  I  think  the  appeal  must  be  dismissed,  and 
I  have  not  to  decide  the  further  point  that  was 
raised  upon  the  clause  in  the  bill  of  lading  which 
has  been  referred  to  by  the  Master  of  the  Bolls 
and  Collins,  L.J.  But,  had  I  been  obliged  to 
take  the  view  that  the  signer  of  the  bill  of  lading 
was  estopx)ed  as  contended  for  hj  the  appellant,  1 
should  have  felt  some  difficuliy  in  holding  that  a 
clause  which  was  directed  to  ''  correct  delivery  " 
in  case  of  packages  not  being  "  distinctly,  cor- 
rectly, and  permanently  marked  by  the  merchant 
before  shipment,"  f reeid  the  signer  of  the  bill  of 
lading  from  liability  in  a  case  where,  ex  hypothesi, 
he  would  be  obliged  to  admit  that  goods  of  the 
appellant  were  smpped  and  are  not  Slivered,  and 
were  not  lost,  injured,  or  altered  in  any  way 
during  the  voyage.  ^^^^  dismissed. 

Solicitor  for  the  plaintiff,  Charles  Butcher, 
Solicitors  for  the  defendiinte,  WiUiamA.  Crump 
and£fons. 


Wednesday,  May  15, 1901. 

(Before  Lord  Alysbstons,  C.J.,  Smith,  M.B., 
and  BoMBB,  L.J.,  and  Nautical  Assessors.) 

The  Campania,  (a) 

Collision — Fog — Speed — Regulations/or  Prevent- 
ing Collisions  at  Sea,  art,  16. 

A  passenger  steamship,  fitted  loith  ttoin  screws, 
which  was  proceeding  at  the  rate  of  nine  and  a 
half  knots  an  hour  in  a  dense  fog,  was  held  not 
to  he  going  at  a  moderate  speed,  and  to  have 
committed  a  breach  of  art,  16  of  the  Begulaiions 
for  Preventing  Collisions  at  Sea,  although  it  was 
proved  thai  her  engines  were  so  constructed  that 
she  could  not  go  slower  unthout  stopping  from 
time  to  time. 

That  article  is  imperative,  and,  therefore,  although 
such  consequences  as  loss  of  handiness  and  the 
risk  of  loss  of  position  may  result  from  proceed- 
ing at  a  lower  rate  of  speed,  which  may  be 
attained  by  occasionally  stopping  her  engines,  con- 
sideraiions  of  that  nature  do  not  justify  a  vessel 
in  proceeding  at  more  than  a  moaerate  speed. 

The  judgment  of  Barnes,  J,  affirm^, 

(a)  Bepoitad  by  Butlkr  Aspinall,  Kaq.,  E.G.,  and  Sutton 
TnnoB,  Esq.,  Barrister-fti-lAW. 
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This  was  an  appeal  in  a  collision  action  broa^bt 
by  tbe  owners  d  tbe  barque  EmbUton  a^i^ainst  the 
owners  of  the  steamship  Canwania, 

Tbe  case  is  reported  in  83  L.  T.  Bep.  511  and  9 
Asp.  Mar.  Law  Uas.  151. 

The  collision  oocnrred  at  about  8.30  a.m.  oit 
tbe  21  st  July  1900  about  twenty-six  miles  north- 
east of  tbe  Tuskar  Light  in  the  Irish  Channel. 
The  weather  at  tbe  time  was  a  dense  fog. 

Tbe  Campania  was  a  twin-screw  steamship  of 
12,950  tons  gross  and  4974  tons  net  register, 
carrying  passengers,  mails,  and  a  general  cargo. 
She  was  manned  by  a  crew  of  417  bands  all  told, 
and  was  bound  nx>m  New  York  to  Liverpool. 
She  was  on  a  course  of  N.  35  E.  true.  Her 
engines  were  working  at  slow,  and  she  was 
making  between  nine  and  ten  knots  an  hour. 

The  EmbleUm  was  a  barque  of  1196  tons 
register,  and  was  on  a  Yorage  from  Liverpool  to 
New  Zealand,  laden  witb  a  general  cargo,  and 
manned  by  a  crew  of  eighteen  hands  all  told. 
She  was  sailing  close  hauled  on  the  starboard 
tack,  heading  about  S.S.E.  true,  and  making 
about  two  knots  an  hour  through  the  water. 

There  was  some  controversy  in  the  court  below 
as  to  whether  she  was  sounding  her  foghorn, 
either  at  all,  or  as  required  by  the  regulations. 

No  signals  were  heard  from  her  by  those  on 
board  the  Companto,  and  the  first  that  was  seen 
of  her  was  the  loom  of  her  bull  about  150ft.  from 
tbe  steamer's  bows. 

Tbe  engines  of  the  Campania  were  at  once  put 
full  speed  astern  and  tbe  helm  put  bard-a-star- 
board,  but  tbe  Campania  struck  the  Einbletan, 
causing  her  to  sink  almost  at  once. 

The  plaintiffs  charged  the  defendants  with  pro- 
ceeding at  too  high  a  rate  of  speed,  in  breach  of 
art.  16  of  tbe  Regulations  for  Preventing  Colli- 
sions at  Sea,  and  tbe  main  question  in  tbe  action 
was  whether  in  the  circumstances  the  speed  of  the 
Campania  was  a  breach  of  the  regulation. 

By  the  B^ulations  for  Preventing  Collisions 
at  ^ea,  art.  16 : 

Every  vessel  shall  in  a  fog,  mist,  falling  snow,  or 
heavy  nunstorms,  go  at  a  moderate  speed,  having  careful 
regard  to  the  existing  oiroamstanoes  and  conditions.  A 
steam  vessel  hearing,  apparently  forward  of  her  beam, 
the  fog  signal  of  a  vessel  the  position  of  which  is  not 
ascertained,  shall,  so  fiur  as  the  cironmstanoes  of  the 
case  admit,  stop  her  engines,  and  then  navigate  with 
cantion  until  danger  of  collision  is  over. 

Barnes,  J.  found,  as  a  fact,  that  the  whistle  of 
tbe  Embleton  was  being  duly  sounded  at  proper 
intervals,  but  was  of  opinion  that  the  Campania 
was,  under  the  circumstances,  being  navigated  at 
an  excessive  rate  of  speed,  and  found  her  alone  to 
blame  for  tbe  collision. 

From  this  decision  tbe  defendants  appealed. 

Pickfordf  K.C.  and  Batten  (with  them  Butler 
AepinaU,  K.C.)  for  the  appellants. — In  determin- 
ing what  is  a  moderate  speed,  due  regard  must  be 
bfi^  not  only  to  tbe  safety  of  other  vessels,  but 
also  to  the  vessel  herself.  In  the  case  of  a  fast 
mail  steamer  like  the  Campania,  the  safest  speed  is 
that  at  which  she  can  manoeuvre  most  readily. 
At  a  lower  speed  than  the  one  at  which  she  was 
going  she  will  not  steer  well,  and,  if  she  were  to 
go  ahead  and  then  occasionally  stop,  as  suggested, 
there  would  be  danger  of  her  losing  her  position. 
It  is  submitted  that  as  the  collision  occurred  in 
the  open  sea,  and  the  Cawoania  could  at  a  speed 


of  nine  and  a  half  knots  be  brought  to  a  sfauid- 
still  in  a  littie  more  than  her  own  loigth,  such  a 
speed  was  a  moderate  one  under  the  circum- 
stances. 

Joseph  Walton,  K.C,  Laing,  K.C,  and  ^aieson, 
for  the  respondents,  were  not  called  on. 

Lord  Alvbbstonb,  C  J. — ^In  this  case  I  agree 
entirely  with  the  reasons  of  tbe  very  careful 
judgment  of  Barnes,  J.,  and  I  think  that  would 
be  sufficient  for  the  purpose  of  giving  tiie  judg- 
ment of  the  court.  But,  having  regrard  to 
tbe  arguments  that  have  been  adcbeesed  to  us 
by  Mr.  Pickford  and  Mr.  Batten,  and  to  the 
commercial  point  of  view  insisted  on  by  tbem« 
1  think  it  right  to  state  my  own  views  with 
reference  to  the  objections  to  the  judgment 
which  have  been  raised.  Barnes,  J.  has  found, 
acting  in  entire  concurrence  with  and  on  the 
advice  of  the  Elder  Brethren  of  the  Trinity 
House,  that  this  vessel,  the  Campania,  was  dis- 
obeying ai*t.  16,  and  if  she  was  disobeying  it  of 
course  she  is  to  blame.  The  nautical  aeeessors 
who  assist  us  tell  us  that  they  entirely  agree  in 
the  findings  of  the  learned  judge  of  the  court 
below,  and  therefore  I  have  only  to  deal  with 
the  matter,  not  from  the  point  of  view  of  any 
dispute  of  fact,  but  from  tbe  point  of  view  al 
the  arguments  addressed  to  us.  The  collision 
happened  twenty-six  miles  NJB.  of  the  Tuakar, 
and  early  in  the  day,  in  a  position  where  ihe  Elder 
Brethren  have  thought,  and  on  the  facts  it  is 
really  not  disputed,  that  vessels  would  be  likely 
to  be  met  with  navi^ting  in  the  opposite  direc- 
tion. .  The  Campam,ta,  which  has  an  ordinaiy 
full  speed  of  tweniy-one  knots,  was  steaming 
unifoirnly — ^that  is  to  say,  continuously — ^before 
and  at  the  time  of  tbe  collision  at  a  speed  of  a 
littie  over  nine  knots — 9.23 — ^roughly,  between 
nine  and  ten  knots  an  hour.  The  weather  was 
such  that  vessels  could  only  be  seen  at  a  distance 
of  possibly  the  ship's  length,  about  600ft.  The 
distance  at  which  the  other  vessel  was  aotoally 
seen  was  150ft.  The  Campania  is  a  twin-screw 
vessel,  and  it  is  said  that  she  is  beet  under 
command  about  nine  knots — ^that  is  to  say, 
a  speed  of  not  less  than  nine  knots — and 
that  she  does  not  steer  so  well,  and  possibly,  I 
think,  she  steers  badly,  if  going  under  nine  knots. 
I  think  it  is  very  important  to  consider  one  fact 
pointed  out  in  the  judgment  of  Barnes,  J. — 
namely,  that  from  nine  to  ten  knots  is  the  full 
speed  of  a  very  large  proportion  of  the  cargo 
steamers  navigating  the  seas,  and  if  we  are  to 
have  a  different  r^e  for  vessels  which  have  a 
higher  ordinary  speed,  the  Legislature  should  so 
lay  it  down.  The  court  should  not  impose  a 
less  responsibility  upon  a  ship  that  is  going  at 
that  speidd  unless  the  circumstances  are  such  as  to 
show  that  there  has  been  no  breach  of  the  rule. 
The  reasons  why  the  Campania  says  she  must 
go,  and  was  right  in  going,  at  over  nine  knots 
are,  first,  that  she  might  otherwise  lose  her 
reckoning ;  in  other  words,  she  might  either  ofer- 
run  her  log  or  not  know  by  mere  observation, 
counting  the  number  of  revoluti<m8,  what 
distance  she  had  gone.  Of  course  it  is  common 
knowledge  that  vessels  do  calculate  their  speed 
and  ascertain  their  position  partiy  by  the  number 
of  revolutions  of  their  engmes  when  they  aie 
running  without  interruption.  As  to  that,  I 
would   call   attention   to  what   Barnes,  J.  was 
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adTised  on  the  p<Mnt.  He  Bays  in  bis  ladgment : 
**  But  the  Elder  Brethren  adyiae  me  that  unless 
there  is  something  exceptional  in  the  ciroom- 
stances,  all  that  this  might  involye  would  be 
delay  and  the  taking  of  proper  precautions  to 
haol  out  from  the  coast,  if  approaching  it,  and 
for  yerifying  her  position."  So  far  as  losing  her 
position  is  concerned,  what  had  occurred  to  my 
mind  before  I  noticed  the  adyice  siyen  to 
Bamee,  J.  by  his  assessors  was  that  aluiough  it 
might  inyolye  delay  and  difficulty  it  cannot  be  a 
sufficient  reason  to  justify  a  higher  rate  of  speed, 
or  a  speed  which  we  think  would  be  a  breach  of 
the  rules.  The  other  ground  put  forward  is  that 
she  mansBuyres  best  at  nine  knots,  and  assuming 
there  is  risk  of  collision  she  is  handier  at  nine 
knots.  As  to  that  the  learned  judge,  haying 
adopted  the  yiew  laid  down  oyer  and  over  again 
in  the  Admiralty  Court,  that  yessels  in  such  a 
position  ought  to  stop  from  time  to  time  and 
listen — ^feel  their  way — ^I  remember  Lord  Esher 
and  Bntt,  J.  saying  the  same  thing — Barnes,  J.  is 
adyised  thus:  "The  objection  to  this  by  the 
defendants  is  that  she  cannot  then  steer  properly 
and  ensure  a  good  course  and  certainty  as  to  the 
distance  run ;  but  the  Elder  Brethren  adyise  me 
.  .  .  there  was  nothing  in  the  circumstances  or 
conditions  of  the  present  case  to  prevent  the 
Campania  from  proceeding  in  this  manner  and 
yet  keeping  sufficient  steeras^  way." 

Therefore  if  we  are  to  accept  the  arguments 
of  Mr.  Pickford  and  Mr.  Batten,  we  must  on 
some  ground  of  law  go  against  the  advice  given 
in  the  court  below  and  concurred  in  by  our 
nooooporB  and  many  most  distinguished  judges. 
To  my  mind  in  these  collision  cases  the  facmty 
in  handling  these  large  steamers  is  by  no  means 
the  <mly  important  consideration.  One  of  the 
most  impor<»nt  considerations  is  how  soon  the 
way  can  be  taken  oft  a  veiy  large  ship.  I 
do  not  rely  upon  the  circumstances  of  this  par- 
ticular case  so  very  much,  though  it  is  very 
strikinff  that  a  ship  should  cut  through  a  barque 
of  1100  tons,  laden  with  iron,  and  sink  her  in  a 
very  few  minutes,  with  the  loss  of  eleven  of 
her  crew.  But  I  rely  upon  the  experience 
of  the  courts,  that  when  you  have  this 
enormous  momentum,  and  if  that  momentum 
is  the  consequence  of  nine  or  ten  knots 
speed,  you  have  to  take  it  oft  by  reversing,  and  I 
think  tnat  facility  in  taMng  on  v^ay  quickly  and 
reducing  to  a  position  of  comparative  rest  is  not 
only  of  great  importance  so  as  to  avoid  collision, 
but  also  in  avoiaing  the  serious  consequences  of 
it.  I  think  that  consideration  must  have  affected 
Uie  framers  of  the  rule  and  the  judges  in  constru- 
ing it  when  dealing  with  questions  of  speed .  K  ext, 
speaking  for  mysdf,  I  must  say  that  I  think  the 
court  below  did  consider  that  vessels  which  are 
going  at  nine  and  ten  knots  and  not  stopping  and 
acHng  that  very  thing  which  learned  judges  have 
pointed  out  ought  to  be  done,  do  not  giye  them- 
selves  the  same  opp<Mrtunity  of  hearing  sound 
signals,  for  it  is  common  knowledge  that  n>ghoms 
and  other  sounds  are  not  easily  distinippiishable  in 
abnormal  weather.  I  see  no  reason  K>r  differing 
from  the  views  of  the  learned  judge,  and  in  my 
opinion  it  is  of  very  great  importance  that  persons 
who  have  this  gi«at  responsibility,  both  to 
their  own  ship  ana  to  other  ships,  should  not  act 
contrary  to  the  rule  so  often  recognised,  unless 
there  is  paramount  necessity.    I  have  caily  one 


more  word  to  say.  I  am  not  going  to  say  for  a 
moment  that  there  may  not  be  cases  in  which 
under  the  role  it  would  be  right  to  go  at  a  higher 
rate  of  speed  than  what,  in  other  circumstances, 
would  be  thought  to  be  moderate.  I  can  imagine 
that  even  in  a  fog,  owing  to  danger,  either  from 
narrow  channels  or  currents,  it  might  be  neoed- 
sary  for  the  safety  of  the  ship  to  go  at  a  higher 
speed.  This  is  not  one  of  those  cases.  It  is  a 
case  of  a  steamship  in  St.  George's  Channel, 
where,  speaking  generaU^,  there  is  ample  sea 
room,  but  where  there  is  danger  from  other 
vessels  which  are  likely  to  be  coming  down  to  the 
Tuskar.  I  have,  peruaps,  said  more  in  this  case 
than  I  need  have  said,  because  I  end  as  I  began 
by  saying  that  I  see  no  reason  to  differ  from  the 
very  carefully  considered  judgment  of  the  learned 
jucfge,  and  I  think  we  could  not  upon  any  ground 
of  &w,  and  certainly  not  of  fact,  hold  tlutt  this 
speed  at  which  the  Campania  was  going  was, 
within  the  terms  of  art.  16,  moderate,  having 
regard  to  the  existing  circumstances  and  condi- 
tions.   The  appeal  must  be  dismissed. 

Smith,  M.B. — ^I  have  not  the  slightest  doubt 
in  the  world  that  the  Campania  was  breaking  the 
rule  in  going  at  the  speed  she  did  in  this  dense 
fog. 

ROMER,  L.J.  concurred.       ^^^^  di^issed. 

Solicitors  for  the  appellants,  HiU,  Dickinson, 
Dickinson,  and  Hill,  Liverpool. 

Solicitors  for  the  respondents,  Baiesons,  Warr, 
and  Wimshtbrst,  Liverpool. 


Monday,  May  20, 1901. 

(Before  Lord  ALysBSTONS,  C.J.,  Smith,  M.R., 
and  BoMEB,  L.  J.,  and  Nautical  Assessors.) 

The  Devonian,  (a) 

Collision — IVwjr  and  tow — Improper  lights  on  tug — 
Liability  of  tow — Begulations  for  Preventing 
Collisions  at  Sea,  art.  3 — Mersey  Bules,  art,  4  (a) 
Merchant  Shipping  Act  1894,  «.  419  (1),  (4). 

A  steam-tug  m^ndefast  to  a  vessel  at  anchor  in  the 
river  Mersey,  ready  to  assist  her  if  required,  is 
a  steam  vessel  towing  or  attached  for  the  pur- 
pose of  towing  or  m^anceuvring  her,  and  must  at 
night  exhibit  the  lights  required  by  art.  4  (a)  of 
the  Mersey  Bules. 

In  such  circuv^stances  the  tow  is  responsible  for 
the  lights  of  the  tug  and  toiU  be  deemed  in  fault 
under  the  Merchant  Shipping  Act  1894,  s.  419, 
if  the  tug  exhibit  other  lights,  and  if  the  breach 
of  the  rule  may  have  contributed  to  a  collision 
between  the  tow  and  another  vessel. 

The  Begulations  for  the  Navigation  of  the  Biver 
Mersey,  inade  by  Order  in  Council  the  17th 
Sept,  1900,  have  the  same  statutory  sanction  as 
the  Begulations  for  Preventing  Collisions  al  Sea, 

Judgment  of  Sir  F,  Jeune,  affirmed. 

This  was  an  appeal  by  the  plaintifb  in  a  collisiou 
action  brought  by  the  owners  of  the  Norwegian 
steamship  Veritas  against  the  owners  of  the 
steamship  Devonian, 

A  report  of  the  case  will  be  found  in  84  L.  T. 
Bep.  125 ;  9  Asp.  Mar.  Law  Gas.  158. 

(a)  Beportod  by  Butlkr  Aspinall,  Esq.,  K.C.,  and  Sutton 
Timos,  Esq.,  Barritter-at-Law. 
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The  oollision  ooonrred  in  the  river  Mersey  about 
10.45  p.m.  on  the  12th  Oct.  1900. 

The  Veritas  at  the  time  was  at  anchor  in  the 
river,  ezhibitine  two  anchor  lights  in  accordance 
with  role  6  of  the  Mersey  Boles — namely,  a  white 
light  forward  and  a  white  lisht  aft,  not  less  than 
15ft.  lower  than  the  forward  light.  She  had  put 
into  the  Mersey  on  account  of  her  engines  having 
broken  down,  and  at  the  time  of  the  collision  the 
tug  Prairie  Cock  was  fast  fore  and  aft  on  the 
starboard  side,  ready  to  assist  her  if  required. 

The  Prairie  Cock  was  exhibiting  the  usual 
masthead  and  side  lights  of  a  steamship  under 
w^. 

Li  these  circumstances  the  Devonian^  which  was 
coming  up  the  river  in  charge  of  a  duly  qualified 
pilot  with  a  steam-tug  fast  ahead  oi  her,  ran 
into  the  Veritas.  At  the  trial  it  was  alleged  on 
behalf  of  the  Devonian  that  the  Veritas  was  not 
exhibiting  auy,  or,  at  least,  proper  and  visible, 
anchor  lights,  and  that  those  on  board  the 
Devonian  were  misled  by  the  under-way  lights  of 
the  Prairie  Cock,  It  was  also  Gonten<led  that,  if 
the  Devonian  was  4n  fault,  the  collision  was  due 
to  the  negligence  of  the  pilot  alone. 

The  learned  judge  found  that  the  Veritas 
was  exhibiting  proper  anchor  lights,  that  they 
were  burning  sufficiently  brightly,  and  that  those 
on  board  tne  Devonian  were  to  blame  for  not 
having  seen  them.  He  also  found  that  the  pilot 
had  not  received  proper  assistance  from  those  on 
board  the  Devonian,  and  that  the  plea  of  com- 
pulsory pilotage  did  not  avail  the  defendants. 
He  further  held  that  the  Prairie  Cock  ought  to 
have  been  exhibiting  the  regulation  towing  ughts, 
and  as,  in  his  opinion,  the  absence  of  the  towing 
lights  might  have  contributed  to  the  collision,  he 
hdd  that  the  Veritas  was  to  be  deemed  in  fault 
for  the  tug's  breach  of  the  statutory  rule  as  to 
lights.  He  therefore  found  both  vessels  to  blame 
for  the  collision. 

By  the  Regulations  for  Preventing  Oollisions 
at  Sea: 

Art.  3.  A  steam  vessel  when  lowing  another  vessel 
shall,  in  addition  to  her  side-lights,  oarry  two  bright 
lights  in  vertical  line  one  over  the  other,  not  less  than 
6ft.  apart.  .  .  Eaoh  of  these  lights  shall  be  of  the 
same  oonstmction  and  character,  and  shall  be  carried 
in  the  same  position  as  the  white  lic^hts  mentioned  in 
art.  2  (a),  except  the  additional  light,  which  may  be 
carried  at  a  height  of  not  less  thui  14ft.  above  the 
hnll.    .    .    . 

By  the  Mersey  Rules : 

Art.  4.  (a)  A  steam  vessel  when  towing  another 
vessel  or  vessels,  or  when  attached  for  the  purpose  of 
towing  or  manoeavring  snch  vessel  or  vessels,  shall 
carry  the  compulsory  lights  prescribed,  by  art.  3  of  the 
General  Begrnlations.     .     .    . 

By  the  Merchant  Shipping  Act  1894  (57  &  58 
Vict.  c.  60) : 

Sect.  419. — (1)  All  owners  and  masters  of  ships 
shall  obey  the  c(4lision  regulations,  and  shall  not  carry 
or  exhibit  any  other  lights,  or  use  any  other  fog 
signals,  than  such  as  are  required  by  those  reg^ulations. 
(4)  Where  in  a  case  of  collision  it  is  proved  to  the  court 
bclore  whom  the  case  is  tried  that  any  of  the  collision 
regulations  have  been  infringed,  the  ship  by  which  the 
regulations  has  been  infringed  shall  be  deemed  to  be  in 
fault,  unless  it  is  shown  to  the  satisfaction  of  the  court 
that  the  circumstances  made  departure  from  the  regu- 
lation necessary. 


Laing,  K.G.  and  Stuhhs  for  the  appellants. — 
The  Veritas  is  not  liable  for  the  neglisence  of  the 
tug.  There  is  no  evidence  that  the  Veritas  had 
control  over  the  tug^s  lights.  In  order  to  bring 
the  Veritas  within  the  highly  penal  sect.  419  (a) 
of  the  Merchant  Shipping  Act  1894  the  breawch 
must  be  by  the  ship  herself.  That  section  cannot 
depend  on  a  nice  inquiry  of  fact  as  to  which  vessel 
had  control  at  the  time  of  the  accident.  The  tow 
can  only  be  made  liable  for  a  wrong  act  of  the  tug 
when  it  is  such  a  one  that  it  oould  have  been 
checked  and  corrected  by  the  tow.  If  the  defen- 
dants* contention  is  right,  a  breach  by  the  tug 
under  sect.  419  involves  the  master  of  the  tow  in 
committing  a  misdemeanour.  The  tug  is  an 
independent  contractor  : 

Jones  V.  Liverpool  Oorporationj  14  Q.  B.  Div.  890. 

The  question  is,  was  the  tug  in  fact  under  the 
control  of  the  tow,  and  it  is  submitted  she  could 
not  be  in  this  case,  for  she  had  not  begun  to  tow. 
She  was  merely  attached  to  the  tow  instead  of 
being  anchored  a  short  distance  off.  The  tug 
was,  under  the  circumstances,  exhibiting  proper 
lights,  and  does  not  come  within  either  art.  4  (a) 
of  the  Mersey  Rules  or  art  3  of  the  Regulations. 
She  was  not  at  anchor,  nor  made  fast  to  the 
ground  nor  ashore.  She  was  not  towing.  It 
may  be  that  this  is  a  casus  omissus.  The  exhibi- 
tion of  under-way  lights  could  not,  in  the  circum- 
stances, possibly  have  contributed  to  the  oolliaion. 

Joseph  Walton,  E.G.  {AspinaU,  K.O.  and  Gl^nn 
with  nim)  for  the  respondents. — ^The  tow  is 
responsible  for  the  negligence  of  the  tu^.  The 
tug  and  tow  become  one  instrument  of  navigation, 
and  the  tug  is  as  much  one  with  the  ship  as  if 
she  was  a  part  of  it : 

The  American  and  The  Syria,  31  L.  T.  Bep.  42; 
2  Asp.  Mar.  Law  Cas.  350 ;  L.  Bep.  6  P.  C.  127. 

The  failure  of  the  Prairie  Cock  to  carry  towing 
lights  is  a  breach  of  the  regulations,  and  it 
cannot  be  argued  she  was  not  attached  for  the 
purpose  of  towing  or  manoeuvring.  If  the  tow 
had  drifted,  the  tug  might  at  any  moment  have 
been  called  to  put  a  stnun  on  the  rope. 

Laing,  K.G.  in  reply. 

The  following  cases  were  also  cited : 

The  Niohe,  59  L.  T.  Bep.  257 ;  6  Asp.  Mar.  Law 

Cas.  300 ;  13  P.  Div.  56  ; 
The  Qwichatepf  63  L.  T.  Bep.  713 ;  6  Asp.  Mar.  Law 

Cas.  603 ;  15  P.  Div.  196 ; 
The  Stormcock,  53  L.  T.  Bep.  53 ;  5  Asp.  Mar.  Law 

Oas.  470  ; 
27m  Morgengry  and  Blackcock,  81  L.  T.  Bep.  417 ; 

8  Asp.  Mar.  Law  Oas.  591 ;  (1900)  P.  1. 

Lord  Alybbstone,  G. J. — ^This  is  an  interest- 
ing and  important  case.  Before  I  deal  with  the 
law  applicable  to  the  case  I  think  it  is  desirable  I 
should  clear  away  any  misunderstanding  as  to 
what  the  facts  are.  If  the  case  had  been  that  of 
a  tfOLS  merely  hanging  on  to  a  vessel  at  anchor- 
hitched  on,  as  Mr.  Idling  cleverly  put  it  wheal  he 
opened  the  case— for  the  purpose  of  preventing 
herseJf  drifting  away,  and  not  at  the  time 
engaged,  or  not  at  the  time  in  a  condition  to  enter 
the  service  of  any  ship,  I  think  ver^  different 
considerations  might  have  arisen.  It  is  for  that 
reason  I  think  that  we  ought  to  be  very  careful  to 
ascertain  what  the  facts  are.  In  aU  these  oases 
statements  made  in  the  ship's  log  are  assumed  to 
be  honest,  except  perhaps  in  salvage  cases.    The 
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sbip's  log  is  taken  to  be  a  fair  oontemporaneotis 
statement  of  what  manoenvres  are  being  carried 
out,  and  over  and  over  again  the  court  has  taken 
a  loe  as  fair  evidence  against  the  ship.  The  log 
in  this  case  says  that  aboat  seyen  o  clock  a  tng 
came,  and  was  engaged  to  make  fast  alongside, 
and  to  manoeavre  and  keep  the  vessel  to  her 
anchor  until  she  could  enter  the  dock.  When 
that  position  is  pat  to  the  captain,  he  is  asked, 
"Is  that  right P"  He  answers  "Yes,  he  was 
engaged  to  stop  alongside  to  manoeuvre,  and  to 
keep  us  up  to  our  anchor  if  anjrthine  should 
happen."  1  think  the  learned  President  has  come 
to  the  conclusion,  and  I  do  not  think  there  is  any 
evidenoe  to  show  that  it  is  wrong,  that  the  tug  was 
fast  fore  and  aft,  and  that  she  was  in  a  position 
to  put  a  strain  on  the  rope  at  any  time  she  might 
see  fit  or  be  required  to  do  it.  I  do  not  think  we 
could  come  to  any  other  conclusion  merely  because 
it  was  only  a  7in.  rope.  The  jud^  seems  to  have 
thought  it  was  a  larger  rope  which  was  going  to 
be  employed.  At  any  rate,  he  has  come  to  the 
oonclusion  that  she  was  there  to  assist,  and  to 
mancBUvre,  if  necessary,  the  vessel  to  which  she 
was  fast.    In  these  circumstances  I  am  clearly  of 

X*  lion  tiiat  she  comes  within  the  words  under 
ch  a  steam  vessel  when  towing  another  vessel 
or  attached  for  the  purpose  of  towing  shall  carry 
the  lights  prescribed.  I  come  to  the  conclusion 
that  the  tug  was  in  such  a  position  and  doing  such 
work  in  the  Mersey  as  made  it  imperative  for  her 
within  the  rule  to  have  two  white  lights  at  her 
masthead.  We  have  not  troubled  Mr.  Walton  on 
the  question  whether  the  absence  of  that  white 
h^i  might  have  contributed  to  the  collision.  I 
wiU  only  B^  that  since  The  Fanny  M,  CarvUl 
(32  L.  T.  Bep.  646;  2  Asp.  Mar.  Law  Gas. 
565;  L.  Bep.  4  A.  &  E.  417;  13  A.  G.  455,  n.)  was 
approved  by  the  unanimous  judgment  in  the  case 
of  The  Dvie  of  Bucdeuch  (65  L.  T.  Bep.  422;  7 
Asp.  Mar.  Law  Gas.  68 ;  (1891)  A.  G.  310),  I  have 
considered  it  settled  that  **  the  true  construction 
of  this  section  is  that  the  infringement  must  be 
one  having  some  possible  connection  with  the 
collision ;  or,  in  other  words,  the  presumption  of 
culpability  may  be  met  by  proof  that  the  infringe- 
ment oould  not  by  any  possibility  have  contributed 
to  the  collision."  It  has  not  been  argued  before 
us  that  the  rule  has  not  the  force  of  the  statutoiy 
rule,  and,  for  the  reasons  very  clearly  stated  by 
the  learned  judge,  I  think  he  was  right  in  coming 
to  the  conclusion,  not  only  that  there  was  a 
possibility,  but  more  than  a  possibility,  that  the 
abeoioe  of  a  second  white  light  might  by  possi- 
biUt]r  have  contributed  to  the  collision. 

There  still  remains  another  very  important 
point,  and  one  not  free  from  difficulty — ^namely, 
as  to  whether  or  not  the  Veritcu  was  responsible 
for  the  presence— or,  rather,  the  absence— of  the 
seoond  white  light,  and  whether  she  is  responsible 
in  such  a  way  as  to  bring  her  within  sub-sect.  4 
of  sect.  419  of  the  Ifochant  Shipping  Act. 
With  regard  to  her  responsibility,  apEurt  from 
the  statute,  I  think  there  is  not  any  real  diffi- 
culty about  the  law.  There  has  be^  difficulty 
about  its  application.  Ever  since  the  case  of 
of  The  Cleaaan  (4  L.  T.  Bep.  157 ;  1  Mar.  Law 
Gas.  41 ;  14  Moo.  P.  G.  G.  97),  it  has,  I  think, 
been  recognised  that  where  one  ship  is  in  tow  of 
another  the  two  sbips  are,  for  some  purposes,  to  be 
regarded  as  one,  the  commanding  or  ^veming 
power  being  with  the  tow,  and  the  motive  power 


with  the  tug.     That  was  really  the  judgment 
in  the  case  of   The   Cleadon,     When  that  case 
came  to  be  considered  in  The  Niobe  {ubi  8up,), 
Lord   Selbome   used  these  words :    "  Where   a 
ship  in  tow  has  control  over  and  is  answerable  for 
the  navigation  of  a  tug,  and  the  two  vessels  are 
physically  attached  to  one  another  for  a  common 
operation — ^that  of  the  voyage  of  the  ship  in  tow, 
for  which  the  tug  supplies  the  motive  power — 
they  have  been  consideo^d  by  high  authority  to 
be  for  many  purposes  properly  regarded  as  one 
vesseL"     No  doubt  there  have  been   cases    in 
which  that  rule  has  not  been  applied,  or  it  has 
not  been  necessary  to  apply  it,  as,  for  instance, 
where,    the    action    being     brought   against  a 
tug,  as  in  the  case  of  TJ^  Stormcoch  {ubi  sup.), 
the  tu^  was  held  responsible  for  its  own  negli- 
gence m  respect  of  its  own  manoeuvring.    Sp^ik- 
ing  for  myself,  I  think  that  if  you  find  two 
vessels    are   so    attached,  and   are  under    such 
management  and  control  that  they  move  practi- 
cally as  one  vessel,  the  tow  is  responsible  for  the 
action  of  the  tug.    Whether  or  not  the  tug  is 
also  responsible  we  need  not  consider.    There- 
fore, if  it  was  a  case  of  collision  actually  brought 
about  by  absence  of  lights,  that  would  dispose 
of  the  case,  because   I  think,  attached  as   she 
was,  waiting  for  the  orders  of  the  master  or 
pilot  of  the  tow  to  put  on  her  engines  for  the 
purpose  of  manoeuvring,  the  two  vessels  were  so 
attached  and  were  under  such  control  as  to  be 
regarded  a^  one  vesseL    It  still  remains  to  con- 
sider the  point  as  to  which  I  have  had  consider- 
able doubt — viz.,  as  to  sub-sect.  4 :  **  Where  in  a 
case  of  collision  it  is  proved  to  the  court  before 
whom  the  case  is  tried  that  any  of  the  regulations 
have  been  infringed,  the  ship  by  which  the  regu- 
lation has  been  infringed  shall  be  deemed  to  be  in 
fault,  unless  it  is  shown  to  the  satisfaction  of  the 
court  that  the  circumstances  of  the  case  made  a 
de^rture  from  the  regulations  necessary.''    Mr. 
Laing  says  that  "  ship  "  is  a  physical  ODJect ;  a 
ship  on  which  or  by  which  the  rule  has  been 
infringed.     I  think  that  would  be  too  narrow, 
for  when  this  section  was  passed,  that  by  law 
the  tug  and  tow  were  to  be  r^;arded  as  one 
ship  was  perfectly  well  known,  and  ex  hypothen 
the  authority  wmch  could  dii^t  proper  lights 
to  be  exhibited  would  be  the  tow,  as  well  as 
the  master  of  the  tug  if  he  regai*ded  it  as  his  own 
duty.    In  these  circumstances  I  think  it  is  right 
to  say  that  the  ship  by  which  the  rule  has  been 
infri]^^  in  this  case  was  the  authority  to  see 
that  proper  lights  were  exhibited  on  the  tug,  and, 
having  neglected  to  see  that  that  was  done,  the 
ship  has  infringed  the  regulations.   I  do  not  deny 
that  it  is  possible  to  come  to  another  conclusion 
on  the  matter,  and  I  do  not  put  it  as  a  matter 
that  is  absolutely  clear.    But,  giving  it  the  fullest 
consideration  I  can  give  it,  I  think  it  is  not  strain- 
ing the  section  to  say  the  regulation  has  been 
inninged  by  the  ship,  the  master  of  which  had  the 
duty  imposed  on  him  of  controlling  and  governing 
the  tug,  and  that  it  would  be  wrong  for  us  to  hold 
that,  because  the  particular  place  where  the  light 
was  not  exhibited  happened  to  be  on  board  the  tug 
which  was  alongside  tbe  ship,  therefore  the  regula- 
tion was  not  infringed  by  the  ship.     For  these 
reasons  I  think  the  appeal  must  be  dismissed. 

Smith,  M.B.  and  Bomeb,  L.J.  concurred. 

Appeal  dUmissed. 
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Solicitors  for  the  appellants,  Thomas  Cooper 
and  Co, 

Solicitors  for  the  respondents,  BowcUffes,  Bawle, 
and  Co,f  agents  for  Hut,  Dickineony  Dickinson,  and 
HiU^  Liverpool. 


Wednesday,  Ma/y  22, 1901. 

(Before  Lord  Alybbstonb,  O.J.,  Smith,  M.R., 

and  RoMBB,  L.J.) 

The  Port  Victor,  (a) 

Salvage — Government  stores — Liability  of  char- 
tererefor  proportion  of  salvage — Action  in  per- 
sonam. 

Where  Government  stores  are  being  carried  at  the 
risk  of  charterers,  and  such  stores  are  salved 
from  a  darker  for  which  the  charterers  are 
responsible,  the  charterers  are  liable  to  pay 
satva>ge. 

Salvors  have  a  right  to  sue  in  personam  as  well  as 
in  rem,  provided  some  property  or  some  interest 
in  property  h€U  been  saved  to  the  person  whom  it 
is  sought  to  make  responsible  for  salvage. 

Judgment  of  Sir  F.  Jewne  affirmed. 

This  was  an  appeal  by  defendants  in  a  salvage 
action  in  personam  from  a  judgment  of  Sir  F. 
Jenne,  pronouncing  that  the  plaintiffs  were  entitled 
to  recover  salvage  from  the  defendants.  The 
case  in  the  court  bel(»w  is  reported  in  84  L.  T. 
Ben.  363 ;  9  Asp.  Mar.  Law  Gas.  163. 

The  plaintiffs  in  the  action  were  the  owners, 
masters,  and  crews  of  the  steamship  AmeUe  and 
of  the  tugs  Columbia  and  Shamrock.  The  defen- 
dants were  the  Jamaica  Fruit  Importing  and 
Trading  Oompanj,  who  were  the  charterers 
under  a  time  charter  of  the  steamship  Port 
Victor, 

On  the  4th  June  1897  the  Port  Victor  was  on 
a  vovage  from  London  to  Jamaica  when  she 
collided  in  the  English  Ohanndl  with  the  steam- 
ship Boediff,  and  in  consequence  had  to  take 
salvage  assistance. 

An  action  was  accordingly  brought  against  her 
by  the  present  plaintiffs  and  the  owners  of  the 
tug  Lady  Vita, 

At  the  time  of  the  collision  the  Port  Victor, 
which  was  sailing  under  a  time  charter,  had  on 
board  some  €k>vemment  stores  owned  by  the 
Admiralty. 

These  stores  were  shipped  bv  the  charterers 
under  contracts  entered  into  with  the  Admiralty, 
and  were  carried  under  the  Admiralty  regula- 
tions for  the  conveyance  of  Government  stores. 
In  the  note  at  the  head  of  these  regulations  it  was 
provided  that : 

The  term  "owners"  need  in  the  following  regnla- 
tione  is  to  be  nnderstood  as  signifying  the  party  or 
parties  who  engage  to  oonvey  the  stores  under  the 
agreement  for  freight  or  oharter-party. 

Clause  17  provided  that : 

The  owners  will  be  held  responsible  for  the  safe 
delivery  of  the  Government  stores  shipped,  the  aot  of 
God,  Queen's  enemies,  fire,  and  all  ot^er  dangers  and 
aooidents  of  the  seas,  rivers,  and  navigation  of  what 
nature  and  kind  soever  during  the  voyage  always 
excepted ;  and  provided  always  tiiat  the  liability  of  the 
owners  arising  from  negligent  navigation  shall  be  limited 
as  provided  by  the  Merchant  Shipping  Aot  1894,  and 
shall  in  no  case  exceed  201.  per  freight  ton. 

(d)  Baportad  by  Butlbr  Aspinjlll,  Bsq.,  K.O.,  and  Sutton 
TnTMiS,  Esq.,  Berriater-ftt-Law. 


The  stores  were  shipped  under  the  usual 
Admiralty  bill  of  lading,  which  is  subject  to  the 
stipulations  contained  in  the  charter-party  or 
other  agreement  entered  into  with,  or  on  behalf  of, 
the  Lords  Commissioners  of  the  Admiralty,  and 
in  the  re^gulations  of  Her  Majesty's  Transport 
Service. 

The  salvage  action  was  heard  before  Barnes,  J. 
assisted  by  two  of  the  Elder  Brethren,  on  the 
17th  July  1897,  when  he  awarded  tJie  sum  of  200L 
to  the  ATMiUe,  600L  to  the  Columbia,  400L  to  the 
Shamrock,  and  4001.  to  the  Lady  Vila,  and  reserved 
all  questions  as  to  the  liability  for  the  pit^oition 
due  for  tiie  salvage  of  the  Grovemment  stores  for 
further  consideration,  if  necessary. 

On  the  Admiralty  being  applied  to  they  refused 
to  pay  salvage  or  enter  an  appearance,  on  the 
ground  that  the  collision  had  h^en  brought  abool; 
by  the  negligence  of  the  Port  Victor,  audi,  as  their 
contract  did  not  exonerate  the  carrier  from 
liability  for  negligence,  they  declined  to  reoogmse 
the  claim.  The  proportion  of  salvage  that  the 
Admiralty  would  have  been  liable  to  pay,  had 
they  recognised  the  claim,  would  have  been 
297Z.  158.  §d,,  and  the  plaintiffs  sought  to  make 
the  def endante  liable  for  this  amount. 

By  clause  10  of  the  charter-party : 

The  captain  shall  sign  bills  of  lading  at  any  rate  of 
freight  the  charterers  or  their  agents  may  dhoosd, 
withoat  prejudice  to  the  stipnlations  of  this  obarte^ 
party,  and  the  charterers  hereby  agree  to  indemnify  tiie 
owners  from  any  consequences  that  may  azise  from  the 
d^ytain  following  the  charterer's  instmotions  and  signing 
bills  of  lading.  .  .  .  The  owners  shall  not  under 
any  oircnmstances  be  liable  for  condition  of  fruit  or 
other  cargo,  and  the  charterers  hereby  indemnify  tiw 
owners  against  any  claim  arising  under  any  bill  of 
lading. 

Sir  F.  Jeune  gave  judgment  for  the  plaintiffs. 

The  defendante  appealed. 

Carver,  K.C.  {ScruMon,  K.O.  with  him)  for  the 
apx)ellantB. — ^The  defendante  were  not  carriers,  but 
intermediaries  between  the  carriers  and  the  Gk>vem- 
ment.  They  cannot  be  made  liable  for  salvase.  In 
the  case  of  The  Five  Steel  Barges  (63  L.  T.  Bq>. 
499;  6  Asp.  Mar.  Law  Oas.  580;  15  P.  Div.  142) the 
party  held  liable  was  in  possession  of  the  barges, 
and  was  for  all  practical  purposes  their  owner, 
and  had  also  a  Hen  on  them.  If  a  time  charterer 
in  such  a  case  as  this  is  made  liable  for  salvafle, 
so  must  underwriters,  mortgagees,  or  a  vend(»' 
who  had  a  right  to  stop  in  transitu  be  lii^^ 
The  fact  that  a  salvage  action  can  be  maintained 
in  personam  does  not  necessarily  impt^  a 
personal  obligation,  because  prooeedings  in 
personam  in  Admiralty  are  really  only  a  means 
of  enforcing  one's  remedy  against  the  res.  Pro- 
bably the  only  persons  who  can  be  sued  in  persotum 
for  salvage  are  the  owners  of  the  res  or  persons 
to  whom  the  salvors  have  delivered  it,  and  wlio 
have  appropriated  it.  Here  the  defendants  were 
not  owners  of  the  ship,  nor  in  possession  of  her 
or  of  the  goods :  nor  were  they  carriers.  There 
is  not  even  a  personal  obliffation  on  an  owner  to 
pay  salvage ;  the  personal  liability  only  takes  the 
place  of  the  obbgation  of  the  res.  He  also 
referred  to 

Duncan  v.  Dundee,  Perth,  and  London  Shippimg 
Company,  Scotch  Sees.  Gas.  4Ui  series,  voL  5, 
p.  742 ; 
The  Parlemsnt  Beige,  42  L.  T.  Sep.  273 ;  4  Asp. 
Mar.  Law  Oas.  234 ;  5  P.  Div.  197 1 


MABTTIME  LAW   OASES. 


18S 


Or.  OF  App.] 


The  Port  Victor. 


[Ot.  of  App. 


The  M$g  MerrilMi,  3  Hagg.  346 ; 

27m  Rapid,  3  Hagg.  419 ; 

The  JohanneSf  Lnah.  182 ; 

The  Two  Friende,  1  C.  Bob.  271 ; 

Faleke  y.  Bcottiah  Imperial  Inewrance  Cotnpany, 

56  L.  T.  Bep.  220  ;  34  Ch.  Diy.  234; 
BartfoH  y.  Jimee,  1  Ld.  Baym.  393 ;  2  Salk.  654 ; 
The  Cargo  ex  SchiUer,  36  L.  T.  Bep.  714 ;  3  Aap. 

Mar.  Law  Cas.  439  ;  2  P.  Diy.  145 ; 
The  FusiUert  Br.  &  L.  341 ; 
The  Zephyrue,  1  W.  Bob.  329  ; 
The  Chieftain,  4  Notes  of  Cases,  459  ; 
The  Trelawney,  3  G.  Bob.  n.  216 ;  4  C.  Bob.  223. 

ButHer  AgpinaU,  K.C.  and  Dawson  Miller,  for 
the  respondents,  were  not  called  upon. 

Lord  Alybrstonb,  O.J. — We  haye  listened  to 
an  extremely  able  and  learned  argument  from 
Mr.  Canrer,  going  back  into  tbe  history  and  the 
original  foundation  of  salyage  jurisdiction.   With 
the  greater  part  of  that  argument  I  absolutely 
and  entirely  agree,  and  in  the  judgment  I  propose 
to  giye  I  do  not  desire  in  any  way  to  infringe 
upon  any   of  the   main  principles  which    Mr. 
Garyer  contends  for.    I  think  this  case  is,  as  was 
the  case  before  Sir  James   Hannen,  and  the  case 
in  the  Scotch  courts,  of  a  yery  special  character, 
and  I  should  like  to  state  the  &cts  first.    The 
defendants  became  the  charterers  of  a  ship  for 
eighteen  months.     They  might  use  that  ship  for 
their  own  purposes,  putting  their  own  cargo  on 
board.    The  particular  amount  of  freight  which 
they    were    going    to    pay   to   the    shipowners 
was  by  no  means  the  measure  of  the   freight 
which  they  would  earn.     They  could  make  any 
bareain  they  liked  with  the  persons  who  put  cargo 
on  board ;   and  it  is  clear  that  in  this  case  the 
bargain  between  the  particular  owners  of  goods 
and  the    defendants    was    different   from   the 
bargain  between  the  defendants  and  the  ship- 
owners.     Now,  in  that  position    of   things  the 
defendants  contracted  with  the  Goyemment  to 
carry  some  Gk>yemment  stores.     By  the  terms  of 
the  contract  they  are  to  be  liable  in  any  eyent  for 
the  deliyery  of  these  stores.    The  stores  are  then 
put  on  board  their  hired  ship,  and  the  combined 
adyenture  then  consists  of  the  ship,  of  the  goods 
belonging  to  yarious  owners,  amongst  others  the 
Goyemment,    and    of    the    interest    that   the 
charterers  haye  in  earning  tiie    freight.      The 
yessel  meets  with  some  disaster,  and  is  salyed  and 
towed  into  an  English   port.     The  salyors,  for 
some  reason  which  I  do  not  know,  do  not  aiTest 
"■^at  any  rate  they  do  not  arrest  the  cargo — and 
the  whole   adyenture  then   comes    back    to  its 
original  position  and  the  salyage  action  is  brought. 
Now,  Mr.  Oaryer  does  not  say  an  action  in  per- 
scnam  cannot  be  brought  against  the  owners  of 
the  ship.   He  admits,  and  I  do  not  think  he  could 
poesibly  haye  contested  it,  haying  regard  to  the 
long    practice,  that  against  any  person  in  the 
position  of  owner  of  the  ship  an  action  in  personam 
can  be  brought.    He  does  not  say  that  an  action 
in  personam   cannot   be    brought   against   the 
owners  of  the  cargo  for  the  same  reason.    There- 
fore, whether  or  not  the  foundation  of  the  action 
was  that  there  must    originally    haye  been  an 
arrest,  in  which  I  entirely  agree,  it  was  notcon- 
clusiTe  as  to  the  form  of  action,  because  dealing 
with  the  simple  case  of  owner  of  ship  and  carso, 
certunly  an  action  in  the  present  day  can  oe 
brought  in  the    Admiralty    Court  for   salvage 
either  in  personam  or  in  rem.    We,  then,  haye  to 


consider  what  is  the  real  position  of  these  defen- 
dants, apart  from  authority  and  apart  from  the 
decisions  to  which  I  will  refer  in  a  moment,  in 
respect  of  the  interest  which  has  been  the  sub- 
ject of  salyage.  I  think  the  defendants  were 
bailees  of  these  goods.  It  is  perfectly  true 
that  they  were  put,  not  upon  tneir  own  ship, 
but  upon  a  hired  skip,  but  they  were  put  there 
in  pursuance  of  a  contract  made  with  the 
defendants  and  for  the  purpose  of  earning 
freight  which  was  to  go  mto  the  pocket 
of  the  defendants,  and  under  a  contract  whereby 
the  defendants  undertook,  if  I  may  use  the 
expression,  in  the  eyent  which  hapx)ened,  to 
deliyer  these  soods.  Now,  when  the  accident 
happened  whion  led  to  the  salyage,  what  were  the 
real  interests  which  were  at  risk  and  at  stake  ? 
There  was  the  interest  of  the  owners  of  the  ship, 
the  interest  of  the  owner  or  charterer  in  the 
freight — ^because,  of  course,  the  charterers'  freight 
may  be  an  entirely  different  thin^from  what  the 
owner's  freight  is — ^in  fact  it  is  quite  possible  that 
the  charters  freight  would  not  be  at  risk  at  all 
because  it  might  be  something  paid  for  the  hire 
of  the  ship  in  adyance  and  so  not  be  at  risk  at  all 
— and  then  there  is  the  interest  of  the  owner  of 
the  goods.  In  my  opinion  that  includes,  for  the 
purpose  of  what  we  haye  got  to  consider,  all  the 
persons  who  were  collectiyely  or  singly  the 
owners  of  goods  for  the  purpose  of  that  adyen- 
ture. I  do  not  think  it  at  all  necessary  to  go 
through  the  oases  which  Mr.  Ganrer  has  put  of 
X)ersons  whose  contracts  may  be  affected  more 
or  less  indirectly  by  the  destruction  of  the  goods. 
I  think  that  in  a  common  maritime  adyenture  of 
the  kind  we  are  speaking  of  the  persons  who 
haye  the  interest  of  owners  in  the  goods  by 
yirtue  of  the  contract  they  haye  made  for  the 
purpose  of  deliyery,  haye  an  interest  for  the  pur- 
pose of  salyage.  Now,  before  I  come  to  the 
authorities,  wUoh  I  think  binding  upon  us  in  this 
sense  that  they  are  the  authorities  of  greatjudges, 
I  wish  to  say  one  word  upon  a  part  of  Mr.  Caryer's 
argument  to  which  I  entirely  assent.  I  quite 
agree  that  in  all  salyage  sendees  there  must  be 
some  res  sayed.  That  was  clearly  established  in 
the  case  of  The  Benpor  (48  L.  T.  Rep.  887 ;  5 
Asp.  Mar.  Law  Cas.  98 ;  8  P.  Diy.  115),  where 
Lord  Esher  laid  it  down  that  something  must  be 
sayed  in  order  to  giye  yalid  ground  for  a  salya^ 
action.  That  authority,  together  with  others,  is 
cited  in  Mr.  Justice  Kennedy's  book.  I  entirely 
agree  with  Mr.  Caryer's  argument  that  you  must 
haye  a  property  sayed  so  as  to  represent  a  fund 
out  of  which  the  salvors  can  be  remunerated. 
But  when  once  you  get  that,  I  consider  that,  at 
any  rate  in  the  present  day,  proceedings  against 
the  persons  who  properly  can  be  made  liable  to 
pay  that  salyage  may  be  either  in  rem  or  in 
personam.  It  is  quite  immaterial  to  consider 
what  the  original  object  of  jurisdiction  in  per- 
sonam  was.  In  the  present  day,  both  in  the 
County  Courts  and  in  the  Superior  Courts, 
because  property  has  been  sayed,  the  people  who 
are  liable  to  pay  salyage  can  be  proceeded  against 
in  personam.  Now,  how  do  the  authorities  stand  P 
Speaking  for  mysedf,  I  really  feel  almost  bound 
by  an  authority  of  so  gpreat  a  lawyer  on  such  a 
subject  as  Sir  James  Hannen,  under  circum- 
stances practically  identical  with  the  circum- 
stances of  the  present  case.  I  should  hesitate  a 
yery  long  time  to  oTermle  his  decision  in  the  case 
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of  The  IHve  8Uel  Barges  (ubi  sup.).  Thej  were 
five  Govemment  barges.  Three  of  them  were 
still  In  snoh  a  position  that  they  could  be  pro- 
ceeded against  in  rem,  and  were  so  proceeded 
against.  The  other  two  had  been  deuyered  to 
the  Government,  and  the  action  was  brought 
against  the  persons  who  had  previously  been 
interested  in  these  bar^s.  Sir  James  Hannen 
used  these  words,  speaking  on  this  verj  point — 
an  action  in  personam  against  a  person  who  had 
been  interested  in  the  property  :  "  I  think  it 
exists  in  cases  where  the  defendant  has  an  interest 
in  the  property  saved,  which  interest  has  been 
saved  by  tue  fact  that  the  property  is  brought 
into  a  position  of  security."  I  ventured  in  mj 
own  way  to  paraphrase  those  words,  "  the  subject; 
of  salvage.'*  Here  he  speaks  of  an  interest  in 
property  which  has  been  saved.  Further  on  he 
says  it  is  a  leg^  liability  *'  arising  out  of  the  fact 
that  property  has  been  saved ;  that  the  owner  of 
the  property,  who  has  had  the  benefit  of  it,  should 
make  remuneration  to  those  who  have  conferred 
the  benefit  upon  him,  notwithstanding  that  he 
has  entered  into  no  contract  on  the  subject.  I 
think  that  proposition  e(][ually  applies  to  the  man 
who  has  had  a  oenefit  arising  out  of  the  saving  of 
the  property.'*  I  do  not  intend  to  decide  more 
than  is  necessary  for  this  case,  but  having  regard 
to  ordinary  commercial  relations,  in  my  opinion 
that  test  of  Sir  James  Hannen  does  include, 
and  properly  includes,  the  class  of  persons 
within  which  the  defendants  in  this  case  come — ^I 
mean  the  charterers  of  ships  who  have  received 
goods  put  upon  their  hired  snips  and  are  liable  to 
replace  those  goods  if  they  are  lost,  and  are 
interested  in  the  earning  of  freight  for  carrying 
those  goods. 

I  do  not  wish  to  rely  on  the  case  of  Duncan 
V.  Dundee,  Perth,  and  London  Shipping  Com- 
pany (ubi  sup.)  beyond  saying  that  indepen- 
dently four  very  learned  hootch  judges — ^1  see 
one  was  President  Inglis — came  to  the  same 
conclusion.  It  seems  to  me  that  at  any  rate 
we  are  justified  upon  these  authorities,  as  well 
as  upon  principle,  in  coming  to  the  conclu- 
sion that  Sir  Francis  Jeune  was  right.  Mr. 
Carver  has  ingeniously  endeavoured  to  suggest 
that  the  reason  why  proceedings  in  personam 
have  been  taken  against  the  owner  of  property, 
whether  ship  or  go<^,  is  because  the  salvers  have 
handed  back  the  property  to  the  owners  for  the 
purpose  of  continuing  the  adventure.  I  see 
notning  in  any  of  the  cases  which  amounted  to 
special  handing  back.  If  actions  in  personam 
had  been  originally  founded  upon  some  misrepre- 
sentation or  inducement  by  the  owners  of  the 
goods  or  ship,  whereby  they  had  pnersuaded  the 
salvor  into  not  standing  up  £>r  his  riffhts,  I  could 
understand  the  distinction,  but  looidng  at  the 
lone-standing  authorities  and  the  reasons,  I  come 
to  the  conclusion  that  these  defendants  had  such 
a  direct  interest  in  these  goods,  in  the  fulfilment 
of  the  contract  of  carriage,  that  they  are  properly 
made  defendants  in  this  action.  Therefore, 
without  attempting  to  deal  with  the  further 
developmente  which  Mr.  Carver  says  are  the 
consequences  of  that  view,  I  am  of  opinion  that 
the  decision  of  the  court  below  must  be  upheld. 

Smith,  M.R. — ^We  are  asked  to  overrule  the 
President  of  the  Admiralty  Division  on  a  point  as 
to  which  he  has,  no  doubt,  special  knowleuge,  and 


we  are  asked  to  reverse  the  authority  of  Sir  James 
Hannen,  who  of  all  men  was  a  man  of  peculiar 
knowledge  on  that  point — ^namely,  as  to  whethn' 
an  action  in  personam  for  salvage  was  properiy 
brought  in  the  Admiraliy  Court.  The  judjnnent 
of  Sir  James  Hannen  in  The  Five  Steel  Saraes 
(ubi  8W0.)  was  delivered  in  1890,  after  the  judg- 
ment of  the  Scoteh  Court  of  Session  in  Duncan 
V.  Dundee,  Perth,  and  London  Shipping  Company 
(ubi  sup.),  and  curiously  enough  the  Scotoh  case 
was  not  brought  to  the  attention  of  Sir  James 
Hannen  when  he  decided  the  case  of  The  Five 
Steel  Barges  (ubi  sup.).  Therefore  we  haye,  inde- 
pendently of  each  other,  four  Scoteh  judges  and 
afterwards  Sir  James  Hannen  spontaneously 
arriving  at  the  same  conclusion.  Now  we  are 
asked  in  the  year  1901  to  say  that  all  of  those  five 
learned  judges  were  wrong  in  what  they  decided 
in  those  cases.  I  myself  am  prepared  to  reet  my 
judgment  upon  the  judgment  of  Sir  James 
Hannen,  and  I  will  say  this,  that  having  read  this 
judgment  through  twice  during  the  argument  of 
this  case,  I  consider  it  is  founded  upon  common 
sense.  A  dearer  judgment  was  never  deliyered 
by  any  learned  jud^  and  I  refuse  to  say  it  is 
wrong.  I  think  this  appeal  ought  to  be  dis- 
missed. 

ROMER,  L.  J.  concurred.       ^^^^^  dismiss. 

Solicitors  for  the  appellants,  Parker,  GarrtU, 
and  Holm>an, 

Solicitors  for  the  respondente,  W.  A.  Crump 
and  Son. 
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KING'S  BENCH  DIVISION. 

March  7  and  9, 1901. 

(Before  Bigham,  J.) 

Habulnd  and  Wolff  Limitbd  v,  J.  Bxjbstall 

AND  Co.  (a) 

Contract  of  sale — Qoods  to  be  delivered  c.i/. — 
Delivery  to  shipper — Shortage  in  goods — Pro- 
perty in  goods — Insuram^  of  price  and  "  profiV* 

In  a  contract  for  the  sale  and  delivery  of  unas- 
certained goods  c.if.,  the  shipment  of  a  quanHty 
of  such  goods  substantially  less  than  the  quaniiiy 
contracted  to  be  sold  is  not  a  substantial  or  pro 
tanto  execution  of  the  contract. 

Whether  in  such  a  contract  the  shipment  of  the 
fuU  quantity  would  be,  in  the  absence  of  any 
agreement  to  the  contrary,  a  sufficient  appropria- 
tion of  the  goods  to  vest  the  property  in  such 
goods  in  the  purchaser,  query, 

where  such  goods  are  insured  oy  the  vendor  in  his 
own  name  at  their  invoice  price,  together  with 
an  addition  for  "profit,**  and  are  lost  during 
the  voyage,  the  purchaser  is  not  entitled  to 
recover  from  the  vendor  the  sum  paid  to  him  by 
the  underwriters  under  this  **profi4;  "  insurance. 

Action  for  breach  of  contract,  in  the  Conuneraal 
Court. 

Counsel  for  the  plaintiffs,  Scrutton,  K.O.  and 
Machinnon. 

Counsel  for  the  defendants,  /.  A.  Hamilton, 
K.C.  and  T.  F.  D.  Miller.      . 


(a)  Beported  by  J.  Anobbw  Btbahjln,  Esq.,  Bsrrittor-At-lAw. 
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The  ftuste  and  arguments  appear  sufBoient  from 
the  indgment.  ^^  ^  ^^^ 

March  9. — Bigham,  J.  read  the  following  jadg- 
ment. — This  is  an  action  brought  to  recover 
dama«^  for  the  breach  of  a  contract  by  which 
the  pCuniiffB  bought  of  the  defendants  500  loads 
of  timber  on  cii.  terms.  The  facts  are  as 
foUows:  The  defendants  are  timber  merchants 
trading  at  Quebec.  In  the  autumn  of  1899  tiiey 
had  in  stock  a  quantity  of  about  600  loads  of  Wanej 
timber.  On  tne  9th  Aug.  the  plamtifFs,  who 
are  shipbuilders  at  Bel&st,  telegraphed  to  the 
defendants'  London  house  asking  if  tnej  had  any 
Waney  timber  to  offer.  The  answer  to  the 
inquiry  was  contained  in  a  letter  from  defendants 
of  the  17th  Aug,  saying:  "We  can  offer  you 
about  500  loads  £st-cla8s  Waney  for  shipment  as 
B0(m  as  tonnage  is  procurable.*'  The  letter  then 
described  what  the  size  of  the  timber  would  be, 
and  mentioned  the  terms  of  sale  and  of  payment. 
On  the  13th  Sept.  the  defendants  telegraphed 
to  the  plaintiffs  that  they  had  an  offer  of  freight 
room  for  500  loads,  and  asking  whetlier  they  would 
buy.  On  the  14th  Sept.  the  plaintiffs  telegraphed 
that  they  would  take  500  loads,  and  thereupon 
the  defendants  engaged  room  for  that  quantity  in 
a  ship  called  the  Merrvmac.  The  bargain  was 
reduced  into  the  form  of  a  contract  note  on  the 
20th  Sept.,  and,  so  far  as  is  material,  the  terms 
were  as  follows :  '*  Sold  500  loads  prime  Waney 
pine,  cost,  freight,  and  insurance,  freight  to  l>e 
deducted  from  the  invoice,  and  paid  by  buyers 
in  terms  of  charter-party,  and  the  balance 
to  be  paid  in  cash  ten  days  after  final  delivery 
in  Belfaet.''  The  note  also  described  the  sizes 
of  the  timber  to  be  shipped.  The  defendants 
then  proceeded  to  select  nom  their  stock  timber 
to  answer  the  contract,  but  apparently  tiiey  were 
nnable  to  collect  as  much  as  500  loads  of  the 
reouired  description,  and  they,  in  fact,  only 
coOected  470  loads.  This  Quantity  they  shipped, 
taking  bills  of  lading  to  tneir  own  order.  The 
ship  sailed  on  the  24th  Oct.,  but  was  lost  on  the 
voyage  to  Belfast.  The  bills  of  lading  were  never 
tendered  to  the  plaintiffs,  nor  was  the  shipping 
invoice  sent  to  them,  but  no  doubt  the  defendants 
intended  that  the  shipment  should  be  applied  to 
the  plaintiffs'  contract.  The  insurance  of  the 
eoods  was  effected  by  the  defendants  in  the 
following  manner :  They  had  a  floating  policy 
open  with  underwriters  upon  which  they  were  in 
a  phoeition  to  declare  92  per  cent,  of  the  value  of 
their  risks ;  as  to  tiie  remaining  8  per  cent.,  the 
defendajits  took  the  risk  themselves.  By  arrange- 
ment with  their  underwriters  the  defendants  were 
also  entitled  to  declare  on  each  adventure  a 
further  20  per  cent  for  what  they  called  "  profit." 
Accordingly,  when  the  shinment  hj  the  Merrimac 
was  made,  they  declared  tne  invoice  price  as  the 
value  (about  20002.).  and  they  also  declared  4002. 
for  the  "profit."  The  question  is  whether  by 
what  they  have  done  the  defendants  have  per- 
formed their  contract.  They  say  they  have ;  they 
contend  that  by  the  sale  itself,  or,  if  not  by  the 
sale,  then  by  the  shipment,  they  vested  the  pro- 
perty in  the  470  loads  of  timber  in  the  plaintiffs, 
and  that,  having  insured  it  and  arranged  for  the 
freight,  they  did  all  that  the  contract  required 
them  to  do.  PerhMm  if  these  contentions  were 
well  founded  the  defendants  would  be  right ;  but, 
in  my  opinion,  they  are  not  well  founded.  No  ship- 
VOL.  IX.,  N.  6. 


ment  within  the  meaning  of  the  contract  was  ever 
made.  The  contract  was  to  ship  500  loads ;  a  ship- 
ment of  470  loads  does  not  comply  with  the  require- 
ment. Nor  does  it  satisfy  the  contract  pro  tanto. 
The  shipment  cannot  be  made  piecemeal ;  it  must 
beinone  parcel.  Some  evidence  was  given  before  me 
to  show  that  in  a  contract  of  that  kind  it  is  open 
to  the  vendor  to  deliver  about  the  quantity  named, 
and  that  '*  about  *'  means  10  per  cent,  more  or 
less;  and  reliance  was  placed  on  the  fact  that 
during  the  negotiations  leading  up  to  the  contract 
note  the  wora  "about"  was  used.  I  am  quite 
satisfied,  however,  that  no  such  custom  as  that 
contended  for  in  fact  exists,  and  I  think  the  use 
off  the  word  "about"  in  the  negotiations  has  no 
significance,  and  cannot  be  allowed  to  qualify  the 
reading  of  the  document  into  which  the  contract 
was  fiimlly  reduced.  Of  course,  in  carrying  out  a 
commercial  contract  such  as  this  some  slight 
elasticity  is  unavoidable;  no  one  supposes  that 
the  delivery  is  to  be  within  a  cubic  loot  of  the 
named  quantity,  but  it  must  be  substantially  of 
the  quantity  named;  and  in  my  judgment  470 
loads  is  not  substantially  500.  It  was  a  shipment 
which  the  plaintiffs  would  have  been  entitled  to 
reject  if  it  had  been  tendered  to  them  as  a  ship- 
ment under  the  contract.  I  doubt,  moreover, 
whether,  even  if  the  shipment  can  be  regarded  as 
within  the  meaning  of  tne  contract,  it  can  be  said 
to  have  vested  any  property  in  the  fi^oods  in  the 
plaintiffs.  The  puuiitiffs  had  no  notice  of  the  so- 
called  approprianon  of  the  goods,  nor  were  they 
hi  any  waj^  tendered  to  them ;  and  it  was  always, 
in  my  opinion,  open  to  the  defendants  to  have 
substituted  other  timber  in  place  of  the  shipment 
in  the  MerrimuiCt  and,  if  such  substituted  timber 
complied  with  the  contract  requirements,  to  have 
insisted  on  the  plaintiffs  accepting  it.  Such  a 
position  is,  of  course,  inconsistent  with  the  con- 
tention that  the  property  in  the  goods  in  the  Merri- 
mac had  passed  to  tne  phuntiffs.  For  these  reasons 
I  come  to  the  conclusion  that  the  defendants 
cannot  say  that  tiiey  have  performed  their  con- 
tract. I  assess  the  damages  for  the  breach  on 
the  evidence  before  me  at  175Z. 

It  was  argued  b^  the  plaintiffs  that,  if  the  defen- 
dants could  be  said  to  have  fulfilled  their  contract, 
then  they  (the  plaintiffs)  were  entitied  to  the  full 
benefit  of  the  insurance,  and  they  asked  for  a 
judgment  for  4002.,  the  amount  of  the  so-called 
profit  insurance.  It  is  not  necessary  that  I 
should  decide  this  point,  because  I  have  found 
that  the  defendants  never  did  make  the  contract 
shipment,  but  I  desire  to  say  that  I  do  not  think 
the  plaintiffs  could  recover  this  sum.  All  the 
defendants  were  bound  to  do  was  to  insure  the 
cost  of  the  goods ;  they  chose  to  do  more,  and  to 
insure  a  so-called  profit  in  addition.  This  they 
did,  in  my  opinion,  for  their  own  benefit ;  it  was 
an  insurance  without  interest,  for,  beyond  the 
price  of  the  goods,  the  defendants  had  nothing  at 
risk,  and  the  underwriters  might  have  refused  to 
pay  the  4002.  But  the  underwriters  have  paid  it, 
and  the  defendants,  I  presume,  have  the  money  in 
their  pockets.  No  doubt  the  plaintiffs  themselves 
could  have  insured  anticipated  profit,  and  the 
insurance  would  have  been  legitimate  enough, 
because  any  profit  to  result  from  the  arrival  of 
the  goods  would  enure  to  them.  So  they  might 
have  authorised  the  defendants  to  make  such  an 
insurance ;  but  they  did  not  do  so.  The  insurance 
therefore  cannot  oe  said  to  have  been  effected 
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under  the  terms  of  the  contract  or  at  the  pliun- 
tiffs'  i^eqaest,  and  therefore  the  plaintiffs  are  not 
entitled  to  the  proceeds  of  it. 

Judgment  for  UhLfor  the  plaintiffs. 

Solicitors  for  the  plaintiffs,  Parker,  Oarrett, 
and  Holman, 

Solicitors  for  the  defendants,  W.  A,  Crump  and 
Son, 


Thursday,  May  2, 1901. 

(Before  Kbnnbdt  and  Phillimobb,  JJ.) 

Be  An  Abbitkation  bbtwebn  Tybbb  and  Co. 
AND  Hesslbb  and  Co.  (a) 

Charter-party — Hire  payable  in  advance — Breach 

— Waiver — Estoppel. 

By  a  charter-party,  payment  of  the  hire  was  to  he 
made  in  cash  fortnightly  in  advance,  otherwise 
the  owners  were  to  have  the  faculty  of  with- 
drawing the  steamer  from  the  service  of  the 
charterers. 

On  the  21st  June  a  fortnight's  hire  became  due  in 
advance. 

On  that  date  the  steamer  commenced  a  voyage  from 
B.  to  8.  She  arrived  at  S.  on  the  25th,  and  lay 
there  until  the  27th,  on  which  day  she  pro- 
ceeded to  H.to  load  her  homeward  cargo,  WhUe 
at  8.  the  m^uter,  who  was  the  servant  of  the 
owners,  telegraphed  to  H.  to  order  the  cargo  to 
be  ready. 

On  the  2Sth  June  the  owners  by  telearaph  teithdrew 
the  vessel  for  nonpayment  of  the  hire. 

Held,  that  the  withdrawal  was  wnlawful,  as  the 
owners  by  their  conduct  were  estopped  from  so 
doing,  for  by  allowing  the  charterers  to  alter 
their  position  after  tlie  right  of  withdrawal  had 
accrued,  they  must  be  taken  to  have  waived  their 
right. 

Nova  Scotia  Steel  Company  v.  Sutherland  Steam 
Shipping  Company  (5  Com.  Cas,  106)  con- 
sidered. 

The  mere  fact  that  punctual  payment  of  hire  has 
been  waived  on  former  occasions,  does  not 
am^mnt  to  a  waiver  of  punctual  payment  of 
future  instalments. 

Special  case  stated  by  arbitrators. 

By  a  charter-party  dated  the  13th  Feb.  1900, 
and  made  between  Hessler  and  Co.  as  owners  and 
Henry  Tyrer  and  Co.  as  charterers,  being  a  time 
charter  of  the  s.s.  Lagom  for  about  nine  months, 
it  was  {inter  alia)  agreed  that  payment  for  the 
hire  of  the  vessel  was  to  be  made  in  cash  fort- 
nightly in  advance  to  the  owners  at  West  Hartle- 
pool, and,  in  default  of  such  payment,  the  owners 
or  their  agents  should  have  the  faculty  of  with- 
drawing the  steamer  from  the  service  of  the 
charterers  without  prejudice  to  any  claim  the 
owners  might  othermse  have  on  the  charterers  in 
pursuance  of  that  charter. 

The  vessel  was  handed  over  to  Henry  Tyrer  and 
Co.  under  the  charter-party,  on  the  6th  April 
1900,  and  on  that  day  the  first  fortnight's  hire 
was  duly  paid  in  advance,  and  the  vessel  remained 
in  the  charterer's  hands,  and  was  employed  by 
them  until  the  28th  June  1900,  when  she  was 
withdrawn  from  their  service  by  Hessler  and  Co., 
such  withdrawal  giving  rise  to  the  claim  for 
damages  by  the  charter^,  which  was  the  subject 
of  the  arbitration. 

(a)  Bdportad  by  W.  DS  B.  Hs&BS&T,  Bsq.,  Btfrister-ftt-lAW. 


The  second  payment  of  hire  was  due  on  the 
20th  April,  and  was  paid  the  27th  April.  The 
third  was  due  the  6th  May  and  paid  the  10th 
May.  The  fourth  the  20th  and  paid  the  26th 
May.  The  fifth  the  6th  June  and  paid  the  11th 
June. 

No  complaint  was  ever  made  by  Hessler  and 
Co.  about  the  hire  not  being  paid  absolutely  on 
the  day  when  it  was  due,  and  no  suggestion  was 
ever  made  that  if  the  hire  was  not  paid  on  the 
actual  date  when  it  became  due,  the  vessel  would 
be  withdrawn  from  the  service  of  the  charterer. 

Early  in  the  currency  of  the  charter  complaints 
were  made  as  to  the  short  carrying  capacity  of 
the  vessel,  and  in  answer  to  a  letter  on  this 
subject,  written  by  Tyrer  and  Co.  on  the  20th 
June  to  Hesaler  ana  Co.,  the  latter  replied  on  the 
21st  June : 

Yonr  letter  of  yesterday  to  hand,  which  win  reoeiTe 
Mr.  Heeiiler*B  attention  on  Friday. 

On  the  21st  June  another  fortnight's  hire  of 
the  vessel  became  due  in  advance.  No  applica- 
tion for  payment  thereof  was  made,  and  no  debit 
note  was  sent  therefor,  and  no  intima^on  was 
given  that  if  the  hire  was  not  paid  the  vessel 
would  be  withdrawn  from  the  charterer's  service. 

On  the  21st  June  the  vessel  had  just  com- 
menced a  voyage  from  Burntisland  to  Stockholm 
on  the  charterers'  account.  She  arrived  at  Stock- 
holm on  the  25th  June  and  lay  there  until  the  27th, 
when  she  proceeded  to  Hemosand  to  load  her 
homeward  cargo  on  the  charterers'  acoouni 
While  at  Stockholm  the  master  of  the  steamer, 
who  under  the  charter-party  was  the  servant  of 
and  paid  by  Hessler  and  Co.,  telegraphed  to 
Hemosand  to  order  the  cargo  for  the  steamer  to 
be  ready. 

On  the  28th  June,  about  3.30  p.m.,  Tyrer  and 
Co.  received  from  Hessler  and  Co.  a  telegram  as 
follows : 

Lagom.  Astonished  not  received  hire  from  yoo  doe 
21st  inst.  Please  note  we  withdraw  steamer  in  aooord- 
anoe  with  charter. 

This  was  the  first  communication  whioh  had 
been  sent  by  Hessler  and  Co.  to  Tyrer  and  Co. 
since  their  promise  of  the  21st  June  that  the 
matter  should  have  Mr.  Hessler's  attention,  and 
in  spite  of  Tyrer  and  Co.'s  protests  and  offer  to 
pay  the  freieht,  Hessler  and  Co.  refused  to 
cancel  t^e  withdrawal  Hessler  and  Co.,  prior  to 
their  telegram  of  the  28th  June,  never  demanded 
payment  of  the  hire  or  sent  a  debit  note. 

The  arbiiarators  found  as  a  fact  that  Hessler 
and  Co.  waived  the  immediate  and  punctual  pay- 
ment of  the  hire,  and  ought  to  have  demanded 
payment  of  the  hire  before  withdrawing  the  vessel 
from  the  service  of  the  charterers,  and  that  such 
withdrawal  was  not  bond  fide  for  the  purpose  of 
enforcing  payment  of  the  hire.  They  held  that 
such  withdrawal  was  an  unlawful  act,  and 
awarded  Tyrer  and  Co.  damages. 

The  ailments  amply  appear  from  the  judg- 
ments dehvered  below. 

Carver,  K.C.  {Bigham  with  him)  for  Tyrer  and 
Co. 
Hamilton,  K.C.  for  Hessler  and  Co. 

Kbnnbdt,  J. — In  this  case  the  question  arises 
upon  a  case  stated  by  arbitrators,  wno  have  given 
one  of  the  parties,  who  were  the  charterers  under 
a  chui^r-pfurty  of  the  steamer  LagoTti,  586Z.  ISt.  7<i 
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for  damages  for  the  xmlawfal  withdrawal,  as  it 
is  termed,  of  the  steamship  from  the  chartered 
senrioe.  The  question  is  whether  that  oan  be 
upheld.  This  question  seems  to  me  to  give  rise 
to  points  of  some  interest  and  difficulty,  but  we 
hare  both  come  to  a  clear  conclusion  ana  there  is 
no  reason  for  delaj  in  its  expresbion.  The  contract 
between  the  parties  which  is  set  out  in  the  case, 
was,  as  to  its  material  parts,  to  charter  the  Lagom 
for  about  nine  months  it  being  amongst  other 
things  agreed  that  payment  for  the  hire  of  the 
vessel  was  to  be  made  in  cash  fortnightly  in 
advance  to  the  owners  at  West  Hartlepom,  and  in 
de&ult  of  such  payment  or  payments  as  therein 
specified,  the  owners  or  their  agents  should  have 
the  &oulty  of  withdrawing  the  steamer  from  the 
service  of  the  charterers  without  prejudice  to  any 
claims  which  the  owners  might  otherwise  have  on 
the  charterers  in  pursuance  of  that  charter.  The 
vessel  entered  upon  the  services  of  the  charterers 
on  Uie  6th  Apru  last  year,  and  it  Lb  stated  that 
there  were  several  payments  not  made  in  advance 
fortuightly  as  prescribed  by  the  charter-party. 
It  is  also  stated  that  no  objection  was  raised 
and  no  warning  given  in  respect  of  such 
lateness  of  payment.  For  myself,  I  lay  no 
strees  whatever  in  the  judgment  which  I 
am  about  to  pronounce  upon  the  facts  there 
stated.  It  seems  to  me  that  although  persons 
may  be  generous  or  careless  in  enforcing  their 
rignts  with  r^^rd  to  the  days  of  payment,  yet 
that  does  not  give  a  so  to  speak  prescription  to 
the  person  in  whose  favour  a  remission  of  strict- 
ness is  made,  in  regard  to  the  observance  of  the 
charter  in  the  f  utiue.  However  that  may  be,  on 
the  28th  June  this  vessel  was  withdrawn  by 
notice  by  telegram,  the  telegram  being  sent  by 
the  owners  cS  the  vessel  to  the  charterers, 
**  Please  note  we  withdraw  steamer  in  accordance 
with  the  charter."  At  that  time  the  fortnightly 
pajinent  had  been  due  for  seven  days.  It  was 
doe  it  has  been  stated  on  the  21st  June,  and  it 
was  on  the  28th  June,  as  I  have  said,  that  the 
that  the  notice  was  sent.  The  arbitrators  have 
come  to  the  conclusion  that  there  was  no  right  to 
withdraw.  They  appear  to  have  stated  their 
reasons  in  the  case,  and  I  must  say  that  as  far 
as  they  are  concerned,  except  in  relation  to  the 
expression,  "waive  immeaiate  and  punctual 
payment  of  hire,"  as  to  which  I  shall  have  to  say 
a  word  or  two,  I  cannot  agree  in  the  grounds  of 
opinion  there  given.  I  think  it  is  clear  that 
wnttbever  may  lubve  been  their  purpose,  their  own 
persoiial  advantage  in  giving  notice  of  withdrawal 
IS  a  matter  which  ought  not  to  have  been  weighed 
with  the  arbitrators,  and  is  not  a  legal  ground 
for  dealing  with  the  decision  of  the  case.  I  will 
say  in  a  moment  why  I  personally  do  not 
agree  with  their  finding  that  the  owners  ought 
to  have  demanded  payment  before  withdrawmg 
theverael;  but  with  the  conclusion  to  which  the 
arlntrators  have  come,  in  finding  that  it  was 
an  act  which  was  not  justified  by  uie  agreement, 
and,  therefore,  for  which  damages,  if  provable, 
could  P][2P^l7  ^  claimed  by  tne  charterers,  I 
agree.  Therefore  my  judgment  is  ultimately  in 
favour  of  the  charterers,  and  I  will  just  very 
shortly  state  the  grounds  in  dealing  with  the 
aivuments  that  have  been  advanced  to  us  on 
eiuier  side.  Id,  my  opinion  in  construing  this 
document,  proceeding  as  I  hope  upon  a  reasonable 
and  sound  oasis,  ana  saying  that  where  words  are 


clear  I  decline  to  import  other  words  so  as  to 
alter  their  meaning,  as  I  find  in  this  document 
nothing  requiring  a  claim  or  demand  for  pay- 
ment, I  cannot  acquiesce  in  the  view  that  is  put 
forward  by  Mr.  Carver,  and  which  apparently  the 
arbitrators  accepted,  that  there  could  be  no 
default  of  such  payment  within  the  meaning  of 
the  charter-party,  unless  there  had  previously 
been  a  demand  of  payment  on  the  part  of  the 
owners.  There  is  not  a  word  in  the  charter-party 
to  justify  it.  I  decline  altogether  to  introduce 
into  business  documents  connected  with  shipping, 
any  inferences  to  be  drawn  from  that  which  is 
necessarily  and  historically  more  or  less  a 
technical  view  of  the  law  with  regard  to  for- 
feitures in  relation  to  landlord  and  tenant.  It 
seems  to  me  that  when  one  man  sayB  to  another, 
and  the  other  agrees  to  it,  '*  Gash  is  to  be  paid 
fortnightly  in  aavanoe,  and  in  default  of  such 
payment  fortnightly  in  advance  I  am  to  have 
certain  rights  of  withdrawal,"  I  should  not  be 
jastified  as  a  lawyer  in  importing  into  that  con- 
tract that  which  business  men  would  be  sorry  to 
see  imported,  namely,  a  fresh  term  as  to  the 
demand  of  payment  and  when  it  is  to  be  given. 
It  would  be  extremely  difficult  to  say  either  at  what 
time  or  in  what  manner  it  was  to  l>e  given,  and  by 
doing  so  it  might  be  said  we  were  introducing 
a  new  term  in  order  to  give  precision  to  the  con- 
tract between  the  parties.  I  do  not  think  there 
was  any  claim  or  demand  which,  according  to  this 
contract,  ought  to  be  made  before  doing  that 
which  I  think  the  owners  reserved  to  themselves 
the  light  of  doing,  that  is  to  say  If  the  payment 
was  not  made  fortmghtly  in  advance  to  give  notice 
of  withdrawal.  Notice  they  must  give;  notice 
the^  have  given.  It  seems  to  me  tlmt  they  were 
entitled  each  time  when  the  day  passed  for  pay- 
ment and  payment  had  not  been  made,  subject  to 
any  right  which  may  have  arisen  by  special  oir- 
oomstaiices,  to  exercise  their  option  which  they 
could  only  do  by  notice  to  withdraw  the  vessel. 

Therefore,  with  regard  to  the  argument  which 
was  put  before  us  by  Mr.  Carver — ^namely,  that 
there  was  no  default  liecause  there  was  no  demand 
— speaking  for  myself,  I  confess  I  have  a  strong 
view  that  there  is  no  such  implied  term  in  t^e 
agreement  between  the  parties,  and  therefore,  so 
far  as  this  case  rests  upon  that,  the  case  fcdls. 
Then  the  next  point  was  taken  that  the  right 
could  not  be  exercised,  because  it  had  not  accrued 
until  the  fortnightly  period  had  begun.  If  the 
point  is  to  be  so  stated  I  should  not  agree  with 
that  also.  I  think  myself  it  must  depend  upon 
the  circumstances  of  the  case.  I  think  that  there 
must  be  a  notice  determining  it.  A  notice  is 
a  general  request  wherever  there  is  to  be 
an  election,  and  here  the  shipowner  has  a  right 
to  elect  whether  he  will  treat  the  nonpayment  as 
forfeiture  or  not.  But  it  seems  to  me  what  he 
ought  to  do  is  to  give  notice  either  immediately, 
or,  from  a  business  point  of  view,  and  looking  at 
the  business  position  of  aifoirs,  within  that  which 
I  should  call  a  reasonable  time,  I  can  conceive 
its  not  mattering  to  the  knowlege  of  both  parties 
whether  a  day  had  passed  or  not,  the  vessel  doing 
nothing  and  intending  to  do  nothing,  and  so  far 
as  the  charterer  was  concerned  no  loss  to  him, 
because  the  day  had  passed,  but  at  any  rate  it 
ought  to  be  a  notice  which  is  given  within  at 
least  a  reasonable  time  after  the  default  in  pay- 
men  is  known  to  the  shipowners.    Now  in  tms 
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case  I  do  not  think  that  there  was  such  a  notice. 
It  may  be  pat  in  this  way ;  I  referred  to  the  term 
waiver  as  mentioned  in  this  case.  It  seems  to  me 
to  come  to  the  same  thing  that  their  conduct  was 
such  that  the  owners  must  be  taken  to  have 
waived  the  immediate  and  punctual  payment 
of  the  hire.  By  that  I  mean  this,  I  come  to  the 
conclusion  that  the  facts  stated  in  the  case  are 
sufficient  to  create  what  may  be  called  an  estoppel 
on  the  one  side,  or  a  waiver  if  you  please,  such 
conduct  as  does  prevent  the  owners  from  now 
insisting  upon  the  right  to  withdraw  the  ship  by 
reason  of  the  nonpayment  on  the  21st  June. 
In  my  opinion  their  conduct  was  such  as  to 
their  knowledge  was  calculated  to  produce,  and 
did  in  fact  produce  in  the  ordinary  course  of 
business  in  tne  user  of  this  ship,  a  position  on 
the  part  of  the  charterers  in  dealing  with  the 
ship  which  entitles  them  to  say:  "We  had  a 
right  to  assume,  and  to  act  upon  the  assump- 
tion, that  the  use  of  this  vessel  was  not  for- 
feited, and  that  you  did  not  intend  to  with- 
draw." What  is  the  position?  On  the  21st 
June  payment  ought  to  have  been  made,  and 
it  was  not  made  for  seven  whole  days,  that 
is  not  including  the  first,  until  the  2§th  and 
when  notice  was  given  this  vessel  was  being  used 
and  baving  engagements  made  for  her  by  the 
charterers  without  one  suggestion  on  the  part  of 
the  owners  that  they  were  going  to  trosit  the 
withdrawal  of  the  snip  as  a  right  which  they 
would  exercise  because  of  sometmng  which  tool 
place  on  the  21st  June.  I  do  not  myself  think 
anything  turns  on  the  alleged  letter  of  the  21st 
June,  which  for  some  reasons  the  arbitrators  have 
stated'  in  the  case  as  being  written  about  the 
remission  of  future  hire  as  a  matter  to  be  con- 
sidered in  the  future,  the  charterers  having  said 
that  they  must  have  some  negotiations  about  the 
alleged  breach  of  warranty  of  the  capacity  of  the 
ship,  and  for  this  reason :  That  letter,  written  on 
the  21st  June,  while  it  says  that  the  letter  of  the 
charterers  on  tiiat  question  will  receive  their  at- 
tention on  the  Friday — ^that  would  be  some  da^ 
ahead — ^was  written  at  a  time  when  it  was  still 
open  to  the  charterers  to  fulfil  the  contract, 
because  they  had  the  whole  of  that  day  until  the 
end  of  the  21st  as  found  by  the  case,  to  make 
payment.  Therefore  there  was  nothing  in  their 
writing  that  letter,  because  thej  had  not  then  got 
the  ri^t  of  withdrawal.  But  it  does  appear  that 
on  the  21st  June  the  vessel  had  begun  ner  voyage 
from  Burntisland  to  Stockholm.  She  arrived  at 
Stockholm  on  the  25th  and  she  lay  there  until 
the  27th  and  the  charterers  were  making  engage- 
ments and  arrangements  with  regard  to  her  user 
and  in  regard  to  her  crew  in  the  ordinary  course 
of  business.  On  the  27th  the  charterers,  still,  of 
course,  presuming  they  had  got  the  user  of  her,  and 
that  she  had  not  been  withdrawn,  proceeded  to 
Hemosand  to  load  coal ;  and  while  at  Stockholm 
the  master  of  the  steamer  telegraphed  to  Hemo- 
sand ordering  the  cargo  down  from  some  place 
inland  and  incurring  expense  on  the  part  of  the 
charterers  for  the  stumer  on  arrival  I  do  not  think 
the  act  of  the  master,  although  he  is  the  servant 
of  the  owners,  apart  trotn.  the  conduct  of  Messrs. 
Hessler  in  allowmg  him  so  to  do  and  authorising 
him  so  to  act  and  to  remain  the  person  to  cairy 
out  the  charterers'  wishes  with  re^u*d  to  the  ship, 
is  of  much  importance,  but  I  Uiink  that  if  under 
those  circumstances,  a  week  having  elapsed  sinoe 


an  alleged  right  hj  default  had  accrued,  and  it 
being  a  case  in  which  in  the  ordinary  coarse  of 
business  it  must  have  been  known  to  the  owners 
that  the  charterers  were  acting  in  the  way  thej 
were  because  they  believed  that  the  vess^  was 
still  remaining  in  their  service,  and  that  there  had 
been  no  election  to  withdraw  on  the  ground  of 
their  nonpayment^  I  think  under  these  circum- 
stances we  action  of  the  master  is  important, 
because  it  is  in  that  sense  the  action  of  the  owners 
who  had  it  in  their  power  to  put  a  stop  to  that 
conduct,  and  they  knew  that  by  not  putting  a  stop 
to  it  Uiey  were  allowin|p  and  causing  the  charterers 
to  act  in  a  way  quite  different  to  that  in  which  they 
would  have  done  if  they  had  known  that  the 
charter  had  been  put  an  end  to.  I  think,  there- 
fore, on  that  ground  the  charterers  are  right  I 
will  only  say  a  word  in  conclusion  as  to  a  case 
which  has  been  much  referred  to,  which^  was 
decided  by  my  brother  Bigham,  to  whose  judg- 
ment I  should  attach  the  utmost  importance  in  a 
matter  of  this  land,  although  it  is  not  binding 
upon  us.  That  is  the  case  of  the  Nova  ScoHa 
Steel  Company  Limited  v.  8utherUmd  Steam 
Shipping  Company  Limited  (5  Com.  Gas.  106). 
Upon  the  first  of  the  grounds  on  which  he  came 
to  the  decision  as  it  is  reported  I  need  not  express 
any  opinion,  because  there  were  special  fauAm  in 
the  case  with  r^^^ard  to  loading  cargo.  He  de- 
cided upon  those  particular  facts,  that  what  had 
happened  amounting  to  a  waiver  of  the  defen- 
dant's right  to  withdraw  the  vessel.  But  on  the 
more  general  ground  I  will  just  say  this:  It 
seems  to  me  that  when  he  goes  on  to  say  .*  "  The 
defendants  had  lost  their  ri^ht  to  withdraw  the 
vessel  by  not  having  exercised  it  sooner,"  he 
means,  I  venture  to  think,  what  I  have  endea- 
voured to  express  in  this  case,  not  necessarily 
that  that  opfion  must  be  exercised  on  the  very 
moment  at  which  the  default  takes  place,  but 
that,  assuming  from  a  business  p(Mnt  of  view, 
they  might,  within  a  reasonable  time  after  notice 
of  non-payment,  have  exercised  an  caption,  they 
ought  to  have  done  it  on  the  facts  of  that  case 
sooner  than  they  did,  because  not  having  dxa»  it 
sooner  there  had  been  mischief  done  to  the 
parties  whose  conduct  had  been  affected  by  the 
non- withdrawal  of  the  ship,  being  allowed  to  load 
the  ship  and  deal  with  it  as  their  own,  and  making 
their  arrangements  with  regard  to  it  acoordmgly. 
Then  he  further  says :  *'  I  hold  that  the  exercise  of 
the  option  to  withdraw  ought  to  have  been  made 
by  the  defendants  themselves  sooner  than  it  was 
made,  and  not  having  been  made,  they  must  be 
taken  to  have  waived  their  right."  That  is  sub- 
stantially the  ground  on  which  I  decide  this  case. 
Whether  the  word  "  waiver  "  is  the  beet  word  or 
not,  it  expresses,  I  think,  sufficiently  that  which  is 
the  right  of  the  charterers  here — ^namely,  to  say  .* 
*'  You  have  so  acted  as  to  lead  us  to  believe  a 
certain  state  of  things,  and  to  act  upon  that 
belief,  and  having  done  that  you  cannot  now  say 
that  you  have  withdrawn  on  account  of  some 
failure  of  ours  to  perform  the  contract  at  an 
earlier  date." 

Phillihorb,  J. — ^This  is  a  diikmlt  case,  hot 
upon  the  whole  I  think  the  dedsion  of  the 
arbitrators  must  be  supported.  It  is  said  that 
it  may  be  supported  on  thj^ee  grounds.  The 
first  is,  that  where  there  is  a  iorfttture»  not 
i/peo  fa^stot  but  at  the  <^t»on  of  the  person 
entitled  to  take  advantage  of   the  default  and 
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that  forfeitiire  is  to  operate  by  reason  of  the 
noapajment  of  money,  there  oneht  to  be  a 
demand  of  the  money  before  the  forfeiture.  Now 
I  prefer  to  say  that  I  express  no  opinion  one  way 
or  the  other ;  I  am  not  at  all  certain  one  way  or 
the  other.  I  shoald  like  to  agree  with  my  learned 
brother  at  onoe,  but  I  am  not  prepared  to  agree 
with  him ;  neither,  on  the  other  hand,  am  I  pre- 
pared to  disagree.  Analogies  from  the  law  of 
personal  property  are  Tery  £mgeroas,  and  cannot 
be  pushed  very  far ;  but  I  am  not  sure  that  it  is 
not  deserving  of  consideration  whether  in  all 
oases  where  tne  forfeiture  is  for  nonpayment  of 
hire,  and  that  forfeiture  is  to  be  at  the  election  of 
the  parties,  I  think  I  might  go  further  and  say 
nonpayment  of  money,  and  that  forfeiture  is  to  faie 
at  the  election  of  one  of  the  parties,  it  was  not  the 
law  of  England  that  there  snail  be  a  demand  for 
the  money  before  there  is  a  forfeiture.  I  express 
no  further  ofHnion  upon  that.  The  second  point 
taken  by  Mr.  Oarrer  was  that  the  forfeiture  here 
must  be  exaxjised  at  once,  because  otherwise  the 
charterer  might  be  in  the  position  of  having  to 
pay  a  fortnight's  hire  only  to  get  his  ship  for 
eleven  or  twelve  days  of  that  fortnight,  ana  lose 
his  charter  at  the  end.  I  was  rather  impressed  at 
one  time  b^  that  argument,  but  I  have  come  to 
the  conclusion  it  is  not  sound.  If,  and  I  do  not 
say  for  the  moment  decidedly  one  way  or  the 
other,  the  charterer  is  liable  for  the  fortnight's 
hire^  as  soon  as  a  portion  of  that  fortnight  has 
been  actually  used  by  him,  if  he  is  liable  to  pay 
that  in  advance,  or  on  the  first  day,  or  before  the 
first  day,  that  liability  is  only  to  be  removed  if  the 
whole  K>rtnight  is  to  be  taken  away  from  him,  then 
I  think  this  case  cannot  be  otherwise  than  that 
he  would  have  to  pay  however  early  the  owners 
gave  the  notice,  because  they  certamly  could  not 
give  notice  until  some  time  in  the  first  day,  pos- 
sibly not  until  the  end  of  the  first  day.  If,  on  the 
other  hand,  the  charterers  are  not  liable  if  the 
owners  determine,  which  is  a  possible  view,  the 
charter-party  during  the  fortnight  they  are  not 
liable  for  that  fortnight,  then  the  charterer  is  not 
damnified  by  the  exercise  of  the  option  in  the 
fortnight;  and  if  my  brother  Bigham,  in  the 
case  which  has  been  referred  to,  decided  on 
that  view,  I  must  respectfully  express  my 
dissent  from  it.  But,  as  my  brother  has 
pointed  out  it  may  very  well  be  that  he 
decided  it  upon  the  ground  that  has  been 
adopted  to-day,  and  on  a  ground  which  I 
concur  in,  only  I  profer  rather  to  put  my  judg- 
ment in  this  way.  The  one  condition  which 
Bramwell,  L.J.  pointed  out  in  WiUiams  v.  Stem 
(42  L.  T.  Bep.  719;  5  Q.  B.  Div.  409)  as  not 
existing  in  that  case,  in  my  opinion,  is  in  existence 
in  this  case.  I  think  here  the  charterer  did  alter 
his  position,  and  he  altered  his  position  upon  the 
&ith  that  the  forfeiture  would  not  be  enforced, 
and  he  was  allowed  to  do  so  by  reason  of  the 
delay  in  giving  notice  of  the  forfeiture.  It  seems 
to  me  expense  was  incurred,  and  very  appreciably 
incurred  by  the  charterer  in  going  from  Stock- 
holm  to  Hemosand,  which  expense  ne  would  have 
saved  if  the  owner  had  exercised  the  option  while 
he  was  lying  in  the  harbour  at  Stockholm,  and  if 
he  had  found  Uie  notice  ready  for  him  by  or 
belore  the  time  the  ship  had  got  to  StocklK>lm. 
I  think  that  the  owner  must  have  known  that  the 
charterer  would  incur  tiiat  expense.  I  do  not 
myself  attach  much  weight  to  the  fact  as  my 


brother  Bigham  did  in  the  other  case,  that  the 
captain  is  partially  the  owner's  servant,  and  the 
actual  acto  of  commission  which  involve  the 
charterers  in  expense  were  the  acte  of  the  captain 
who  is  partially  the  owner's  servant.  I  prefer  to 
put  it  on  the  ground  that,  as  a  matter  of  ousiness 
the  ship  ownera  must  have  known  that  the 
charterers  would  incur  expense,  and  thej  let  him 
incur  the  fruitless  expense  of  a  voyage  m  ballast 
to  a  distant  port  which  they  might  have  saved  if 
they  had  given  notice  determining  the  charter  at 
a  reasonaole  time.  Therefore  I  agree  that  our 
judgment  should  be  for  the  respondento. 

Judgment  (nceorddngly. 

Solidtore :  Field,  Boscoe,  and  Co.,  for  Batesons, 
Warr,  and  Wimshurst,  Liverpool ;  W.  A.  Crump 
and  Son,  for  TtmibuU  and  Tilly,  West  Hartle- 
pooL 

PROBATE,  DIVORCE.  AND   ADMIRALTY 

DIVISION. 

ADMIBALTT    BUSINESS. 

Feb,  5  and  March  5, 1901. 

(Before  Sir  F.  Jbunb,  President,  and 
Babnbs,  J.) 

The  Dbbbhound.  (a) 

Charter-party — Demurrage — Delay  owing  to  con- 
signee having  other  veeseU  discharging  in  the 
dock — Liability  of  charterer  for  acts  of  consignee 
— Extra  cost  of  discharge  owing  to  stevedore*8 
men  refusing  to  aUow  crew  to  work, 

A  vessel  was  chartered  to  proceed  to  the  S,  dock, 
Maryport,  and  there  unload  her  carao.  Owing 
to  the  fact  thai  the  consignee,  who  had  bought 
the  cargo  from  the  charterers,  had  other  vessels 
discharging  in  the  dock  ai  the  time  of  her  arrival, 
she  was  unable  to  get  a  berth  and  unload  within 
the  tims  agreed  by  the  charter-party. 

Held,  that  the  charterers  were  not  responsible  for 
the  delay. 

This  was  an  appeal  from  a  judgment  of  the 
judge  of  the  Cardiff  County  Court. 

The  plidntiffs  were  the  owners  of  the  steam- 
ship Deerhownd ;  the  def endanto  were  H.  Bomer 
and  Co.  the  charterers. 

By  a  charter-party  dated  the  28th  May  1900 
the  defendante  chartered  the  Deerhound  to  load  a 
cargo  of  iron  ore  at  Carthagena,  and  proceed 
therewith  to  Senhouse  Dock,  Maryport. 

The  Deerhownd  arrived  in  the  basin,  Sen- 
house  Dock,  on  the  13th  June  1900,  and  was 
brought  into  the  dock  by  midnight  on  the 
16th  June,  but  was  not  got  into  a  berth  until  the 

26th  June. 

Thepbiintiffs  claimed  demurrage,  and  it  was 
agreed  that,  if  entitied  to  any,  they  were  entitied 
to  twenty-two  hours'  demurrage.  They  also 
claimed  a  sum  of  money  representing  the  differ- 
ence between  what  they  alleged  had  been  impro- 
perly  deducted  from  the  freight  by  the  defendants 
for  extra  labour  in  discharging  the  car^o,  by 
reason  of  the  plaintiff  failing  to  supply  wmches 
and  the  use  of  the  crew  in  order  to  discharge  the 

same 

By  the  terms  of  the  Charter-party  time  for  dis- 
charging was  to  count  from  the  time  when  the 

(oVBeDorted  by  Butlhr  Aspinall,  Esq.,  K-0.,  «nd  Surroif 
w  ««*~  TiMMlS,  Baq.,  Bftrriflter-»t-L»w. 
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ship  was  in  every  respect  ready  in  berth,  "but 
beith  eoaranteed  within  twenty-four  hours  after 
aniyal  or  time  to  count." 

The  car^  was  received  by  the  consignees,  and 
the  delay  in  unloading  occurred  through  their 
having  other  vessels  in  the  dock  berth,  which  pre- 
vented the  Deerhownd  from  getting  a  berth. 

By  the  terms  of  a  bye-law  of  the  Maryport 
Dock  Oompany,  no  one  consignee  was  allowed  to 
have  more  than  three  vessels  in  dock  at  the  same 
time,  and  the  charterers  contended  that  they  were 
not  responsible  for  delay  caused  entirely  by  the 
consignees. 

With  regard  to  the  deduction  made  from 
freight  for  extra  cost  of  discharge  it  was  stipu- 
latea  by  the  charter-party  that  the  ship  should 
give  the  "  use  of  cranes  and  winches  with  neces- 
sary steam  power  and  hands,"  which  it  was 
alleged  had  not  been  done.  It  appeared  that  the 
owners  were  ready  and  willing  to  perform  their 
part  of  tiie  contract,  but  tSeit  the  stevedores 
employed  by  the  consignees  of  the  carg^  had 
refused  to  work  with  the  ship's  crew  owing  to 
some  rule  of  the  labour  union. 

The  County  Court  judge  gave  judgment  for  the 
plaintiffs  on  both  issues. 

From  this  judgment  the  defendants  appealed. 

Lavngt  K.C.  and  Sanhey  for  the  appellants. — 
The  charterers  are  not  liable.  They  did  not  prevent 
the  vessel  getting  a  berth.  It  was  the  action  of 
the  consignees,  who  had  a  number  of  vessels  dis- 
charging at  the  same  time,  and  who  therefore 
were  prevented  by  the  dock  company's  rules  from 
setting  the  Deerhound  a  berth.  In  Watson  v. 
iomer  (4  Com.  Cas.  335)  the  facts  are  very  similar, 
and  in  that  case  it  was  held  that  the  charterers 
were  not  liable  because  the  obstacles  which  pre- 
vented the  charter-party  from  being  carried  out 
were  obstacles  the  risk  of  which  the  shipowner 
took  upon  himself.  As  to  the  extra  cost  of 
discharge  the  shipowner  undertook  to  supply 
winches  and  the  use  of  his  crew  by  the  charter- 
party,  and  he  did  not  do  so,  and  in  consequence  the 
charterers  have  had  to  pay  4d,  per  ton  extra  for 
discharge  of  the  cargo.  The  loss  must  be  where 
it  falls. 

Bohson,  K.C.  and  Bailhache  for  the  respon- 
dents.— Watson  V.  Bomer  is  not  in  point.  It  was 
decided  on  a  different  ground.  In  that  case  the 
consignees  filled  two  capacities,  as  they  were 
owners  of  a  private  wharf  as  well  as  consignees 
of  the  cargo.  The  real  ground  of  the  judgment 
was  that  the  wharf  bemg  a  private  one,  and 
managed  by  the  consignees,  it  could  not  be  said 
t^e  consignees  as  such  prevented  the  ship  from 
getting  to  the  wharf.  There  is  an  aosolute 
contract  by  the  charterers  not  to  put  obstacles  in 
the  wa^  of  the  discharge,  and  load  with  the 
usual  dispatch : 

AjBheroft  y.  Crow  Orchard  Colliery  Comp<my,  31 
L.  T.  Bep.  266;  2  Asp.  Mar  Law  Cas.  397; 
L.  Bep.  9  Q.  B.  540. 

They  also  referred  to 

Ta^Kott  V.  BaXfowTy  27  L.  T.  Bep.  710;  1  Asp. 

Mar.  Law  Cas.  501 ;  L.  Bep.  8  C.  P.  46  ; 
Nel9on  V.  DahX,  41  L.  T.  Bep.  365 ;  4  Asp.  Mar. 

Law  Cas.  172,  392  ;  12  Ch.  Diy.  568  ; 
FostUthvoaite  v.  JVe«land,  42  L.  T.  Bep.  845;  4 

Asp.  Mar.  Law  Cas.  129,  302  ;  5  App.  Cas.  599. 

Laingy  K.C.  in  reply. 

Ctit*.  adv,  vuU. 


The  judnnent  of  the  court  (the  President, 
Sir  F.  H.  Jeune,  and  Barnes,  J.)  was  delivered 
by 

Babnbb,  J. — This  is  an  appeal  from  the  ded- 
sion  of  the  County  Court  judge  at  Cardiff  in  an 
action  by  the  plaintiffs,  the  owners  of  the  steam- 
ship   Deerhound,    against   the    defendants,   the 
chs^*terer8  of  the  vessel,  holding  that  the  plain- 
tiffs are  entitled  to  receive  from  the  defendants 
221.  for  twenty-two  hours'  demurrage  at  Maiyport, 
and  in  respect  of  a  charse  of  4d.  per  ton  on  the 
cargo  discharged,  which  nad  been  deducted  from 
the  f reifirht  payable  by  the  charterers.     The  fads 
were  as  follows :  On  the  28th  May  1900  the  vessel 
was  chartered  by  the  plainUffis  to  the  defendants 
by  charter-party  of  that  date  to  load  at  Cartha- 
gena  or  Porman  a  cargo  of  iron  ore,  and  proceed 
to  Maryport,  Senhouse  Dock,  and  there  deliver 
the  same  as  customary  when  and  as  directed  bj 
the  consignee,  to  whom  notice  was  to  be  givoi 
of  the  same  being  ready  for  discharge,  paying  for 
discharging  Is,  per  ton,  freight  to   be  paid  as 
in  the  chsuter-party  mentioned.     The    charter- 
party  provided  that  the  cargo  was  to  be  shipped 
at  the   rate  of  200   tons  per  working  day  of 
twenty-four   consecutive    hours    (weather    per- 
mitting), Sundays  and  holidays  excepted,  and  to 
be  discharged  on  the  same  conditions  (subject  to 
certain  exceptions) ;  days  to  be  averaged  to  avoid 
demurrage.     Time   not   to  count  Mtween  the 
hours  of  1  p.m.  on   Saturdays   and  7  a.m.  on 
Mondays,  unless  used,  and  the   time    for   dis- 
charging should  count   when  ship  is  in  every 
respect  ready  in  berth,  but   berth  guaranteed 
within  twenty-four  hours  after  arrival  or  time  to 
count,  and  in  &ee  pratique,  as  per  custom  of  port, 
written  notice  of  such  readiness  to  be  given  to 
consigpiees  during  office  hours.     Ship  to  work 
night  and  day  if  requested  to  do  so,  and  to  give 
use  of  cranes  and  winches  with  necessary  steam 
power  and  hands,  charterers  paying   aU   extra 
expenses  of  night  work.     Demurrage  (if  any)  at 
the  rate  of  208.  sterling  per  hour.  Dispatoh  money 
at  the  rate  of  half  the  demurrage,  not  less  than  lOs. 
per  hour,  to  be  settled  in  discluurge  port.  Steamer 
to  be  consigned  to  Messrs.    Gibson  and  Greenop 
or  Mr.  Joseph  Holmes  at  Maryport.     There  was 
a  cesser  clause  in  the  charter,  but  by  a  letter 
of  the  21st  June  the  charterers  ^aranteed  that 
the  charter-party  would  be   earned  out  in  its 
entirety,  and  on  the  conditions  as  to  time  pro- 
vided therein,  and  to  pay  any  demurrage  legally 
incurred  according  to  the  terms  of  the  ohuter- 
party.    After  loading  under  the   chartor>>party 
the  vessel  proceeded  to  Maryport,  and  arrived  in 
the   harbour    outside   the    Senhouse   Dock  asi 
Wednesday,  the  13th  June,  and  on  the  14th,  at 
10  a.m.,  the  master  gave  notice   to  Meesrs.  G. 
Cammal  and  Co.  Limited,  the   consignees  and 
holders  of  the  bills  of  lading,  to  whom  the  defen- 
dante  had  sold  the  cargo,   that  the  vessel  had 
arrived   and  was  ready  to   dischar^.    At  the 
time  the  vessel  arrived   as   aforesaid  the  said 
oonsignees  had  other  vessels  at   berths  in  the 
dock  and  waiting  to   discharge,   and  in  conse- 
quence the  vessel  was  not  iQlowed,  in  accord- 
ance with  the  dock  regulations,  to  enter  the  dock 
until  midnight  of  the   I5th.    If  the  time  la  to 
count  from  the  time  at  which  the  vessel  entered 
the  dock,  it  is  admitted  that  she  was  afteiwards 
duly  discharged,  but  the  plaintiffs'  daim  is  that 
in  the  circumstances  they  are  entailed  to  treat 
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the  time  as  conntinff  from  10  a.m.  on  the  15th, 
and  if  they  are  rignt  1  underatand  the  effect 
would  be  to  give  them  twenty-two  honrs' 
demurrage.  The  County  Court  judge  held 
that  the  case  was  governed  by  the  case  of  Aah- 
croft  V.  Crow  Orehard  CoUiery  Company  {ubi 
tup.),  and  that  the  plaintiffs  were  entitled  to 
recover  for  twenty-two  hours*  demurrage.  It 
was  argued  before  this  court  that  the  decision 
was  wrong  in  law,  and  also  that  the  presence  of 
the  other  vessels  for  the  same  consigpiees  did  not, 
according  to  the  regulations,  prevent  the  Deer- 
hound  from  getting  into  dock.  With  regard  to 
the  second  point,  it  seems  clear  that  the  case  was 
heard  in  the  court  below  on  the  admissions  of 
counsel,  witnesses  who  were  present  to  prove  the 
facts  therefore  not  being  called,  and  that  the  case 
proceeded  on  the  assumption  that  the  consignees 
had  other  vessels  at  the  berths  in  the  dock  and 
waiting  to  discharge,  which  fact  did,  according  to 
the  regnlations  and  practice  of  the  port,  which 
the  harbour  master  acted  on,  prevent  the  vessel 
from  getting  into  the  dock  untu  the  nieht  of  the 
15th,  and  1  think  the  case  must  be  decided  on  the 
principal  point,  which  is  one  of  general  import- 
ance. Several  oases  were  cited  to  us,  but  they 
appear  to  me  to  turn  so  much  on  their  particular 
facts  and  the  language  of  the  particular  charters 
that  they  vre  only  indirecUy  of  assistance 
in  arriving  at  a  conclusion  in  this  case.  In 
Tapeeoit  v.  Balfawr  (27  L.  T.  Bep.  710;  1  Asp. 
Mar.  Law  Gas.  501 ;  L.  Bep.  8  C.  P.  46),  where  a 
Teasel  was  to  proceed  to  a  dock  as  ordered  by  the 
charterers,  and  load  coal  which  would  be  supplied 
by  a  colliery  agent  and  loaded  from  the  tips,  it 
was  held  that  the  lay-days  did  not  commence 
until  the  vessel  got  into  dock,  and  that  the  char- 
terers were  not  responsible  for  delay  in  her  so 
doing,  caused  by  the  colliery  agent  having  three 
other  vessels  in  the  dock  and  two  more  resAy  to 
go  in,  and  not  being  permitted  by  the  dock  regu- 
lations to  have  more  than  three  vessels  in  the 
dock  at  a  time.  It  was  the  usual  course  to  load 
through  a  colliery  agent»  and  there  was  nothins^ 
improper  or  unreasonable  in  the  courae  pursued 
by  the  charterers:  (see  the  remarks  nukde  by 
Bovill,  C.J.  at  p.  50).  The  next  case  is  Ashcroft 
V.  Cr^w  Orchard  CoUiery  Company  {ubi  sup.), 
which  the  judge  of  the  court  below  acted  on.  In 
my  opinion  that  case  does  not  govern  the  present 
case,  and  is  entirely  different  from  it  both  in  the 
langnage  of  the  contract  and  the  facts.  The 
charter  was  for  the  loading  of  the  plaintiffs' 
vessel  with  a  cargo  of  coal  at  the  port  of  Liver- 
pool, to  be  loaded  with  the  usual  despatch  of  t^e 
port^  or  if  longer  detained  to  be  paid  408.  per  day 
demurrage,  and  the  charterers  engaged  to  load 
''  on  the  above  terms  " ;  and  by  a  memo,  at  foot 
the  vessel  was  to  load  in  the  Bramley  Moore 
or  Wellington  Dock,  High  Level  Bailwav.  By 
one  of  the  regulations  of  the  docks  no  cou  agent 
was  to  be  allowed  to  have  more  than  three  veraels 
in  tiie  dock  loading  and  to  load  at  the  cranes  at 
one  time.  The  charterers  acted  as  their  own  c<mi1 
agents,  and  as  they  had  three  other  ships  loading 
in  the  docks  and  other  charters  in  their  books 
havisfi;  priority  over  the  plaintiffs'  vessel,  she  was 
not  allowed  to  go  into  the  dock  for  thirty  days 
after  she  was  ready  to  do  so.  The  judgment  in 
that  case  appears  to  me  to  have  proceeded  on  the 
ground  that  the  court  construed  the  particular 
contract  before  them  as  imposing  an  absolute 


obligation  to  load  the  vessel  with  the  usual 
despatch  of  the  port,  and  it  was  immaterial  to 
consider  whether  the  delay  occurred  outside  or 
inside  the  dock:  (see  the  observations  on  this 
case  made  by  Lord  Esher  in  Nelson  v.  Dahl, 

41  L.  T.  Bep.  369;  4  Asp.  Mar.  Law  Cas.  172, 
at  p.  177 ;  12  Ch.  Div.  588  and  589 ;  and  by 
Lord   Blackburn  in   Poetlethwaite  v.  Freeland, 

42  L.  T.  Bep.  845,  at  p.  851 ;  4  Asp.  Mar.  Law 
Gas.  806;  5  App.  Cas.  599,  at  p.  622).  The 
last  case  was  Watson  v.  Bomer  (5  Com.  Cas. 
377),  where  a  steamship  was  charteied  to  carry  a 
cargo  to  Dowlais  Wharf,  Cardiff.  The  cargo  was 
sold  by  the  charterers  to  the  Dowlais  Iron  Com- 
pany, the  lessees  of  the  wharf,  which  was  in 
the  Boath  Dock,  Cardiff.  The  company  had 
control  of  the  wharf  and  the  berthing  of  vessels 
there.  The  time  for  dischai'ge,  according  to 
the  charter-party,  did  not  commence  until  6  a.m., 
after  the  vessel  was  ready  in  berth.  It  was 
held  that  the  charterers  were  not  responsible 
for  delay  caused  to  the  vessel  in  eettmg  into 
berth  after  she  had  got  into  dock,  by  the  con- 
signees, in  order  to  suit  their  business  arran^ 
ments,  giving  preference  to  other  vessels  which 
arrived  at  the  dock  after  the  plaintiffs'  vessel. 
The  ground  of  the  decision  appears  to  be 
that  the  owners  of  the  vessel  hjEia  agreed  to 
take  her  to  the  wharf,  that  the  dmay  was 
caused  by  the  way  in  which  the  Dowlais  Com- 
pany, as  proprietors  of  the  wharf,  managed  the 
business,  and  that  the  charterers  were  not  re- 
sponsible for  this  merely  because  the  Dowlais 
(jbmpany  happened  to  be  the  purchasers  of  the 
cargo. 

In  the  present  case  the  plaintiffs  agreed  that 
the  vessel  should  proceed  to  the  Senhouse  Dock, 
Maryport,  and  tne  charterers  agreed  by  the 
clauses  in  the  charter-party,  as  to  dischar^ 
and  guarantee  of  berth,  to  discharge  her  within 
a  certain  time  after  her  arrival — ^that  is,  arrival 
in  dock.  It  is  the  ordinary  and  natural  implica- 
tion that  neither  party  should  prevent  the  other 
from  performing  that  part  of  the  contract 
which  falls  to  be  performed  by  the  other,  and  if 
the  charterers,  by  themselves  or  their  agents, 
acting  within  the  scope  of  their  authority,  had 
placea  impediments  in  the  way  of  the  shipowners 
bringing  their  vessel  into  dock,  the  charterers 
ou^ht  to  be  responsible  for  the  delajr  so  caused, 
as  if  the  vessel  had  in  fact  arrived  in  dock.  It 
appears  to  follow  that  if  the  charterers  have  other 
vessels  which  they  have  to  discharge  and  have 
arranged  to  discharge  in  the  docks  before  the 
vessel  which  by  the  charter  is  to  proceed  to  the 
dock,  and  by  the  practice  of  the  port  will  not  be 
admitted  into  the  dock  while  the  charterers  have 
the  other  vessels  in  the  way,  ihe  charterers  do 
prevent  the  shipowners  from  performing  their 
contract  until  the  charterers  have  cleared  away 
the  impediments.  The  charterers,  however,  had 
sold  the  cargo  to  consignees.  The  position  then 
is  that  those  consignees  became  agents  of  the 
charterers,  to  receive  the  cargo  and  pay  the  freight 
in  accordance  with  the  chiurter-pa^y,  and  their 
obligations  arose  after  the  vessel  arrived  in  dock. 
It  is  true  that  the  consignees  had,  at  the  time  of 
the  vessel's  arrival  outside  Uie  dock,  other  vessels 
at  berths  in  the  dock  and  waiting  to  discharge,  in 
consequence  of  which  the  plaintiffs'  vessel  was 
prevented  from  entering  the  dock,  but  the  char- 
terers are  not,  in  my  opinion,  responsible  for 
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this.    The  enga^ments  and  actions  of  the  oon- 
signees  in  relation  to  the  other  vessels  were  not 
entered  into  or  taken  by  them  as  agents  for  the 
charterers.    It  was  not  contended  HS&t  there  was 
auythiflg  unreasonable  in  the  charterers  selling 
the  cargo  to  the  particular   consignees.     The 
charterers  would  not  know  what  the  engagements 
of  the  consignees  would  be  at  the  time  of  the 
vessel's  arri^f    As  between  the  shipowners  and 
charterers  the  delay  is  one  of  the  risks  taken  by 
the  shipowners  when  they  agree  to  take  their 
vessel  to  a  particular  docK.    The^  could  guard 
against  it  by  proper  stipulations  in  the  charter- 
party.     There  appears   to    me   to   be   nothing 
unreasonable  in  the  view  which  I  have  expressed 
of  the  shipowners'  position.     It  is  contemplated 
in  this  claiBS  of  case  that  the  careo  may  be  sold. 
Very  frequently  the  charterers'  liability  under  the 
charter-party  ceases  by  virtue  of  the  cesser  clause 
on  shipment.     It  was  so  in  this  case  but  for  the 
letter  of  guarantee  above  referred  to.    In  such 
cases  the  shipowners  have  to  look  to  the  con- 
signees only  at  the  port  of  discharge,  and  for  this 
purpose  the  bills  of  lading  usually  incorporate 
the  terms  of  the  charter.    Even  when  the  char- 
terers remun  liable  on  the  charter  for  its  due 
performance,  the  carg^  is  frequently  sold  to  con- 
sigpiees  who  have   to  act  for  the  charterers  in 
pmorming  their  obligations  under  the  charter- 
party  with  r^ard  to  the  cargo,  but  are  not  other- 
wise agents  for  the  charterers,  and  the   ship- 
owners will  have  such  rights  against  the  con- 
signees, as  such,  as  are  provided  for  by  the  bills 
of  lading,  but  as  against  the  charterers  only  such 
rights  as  are  comerred   by  the   charter-party. 
The  shipowners  know  that  in  ordinary  course  the 
cargo  may  be  received  by  persons  other  than  the 
charterers,  and  over  whose  other  engagements  the 
charterers  have  no  control,  and  there  is  nothing 
in  the  charter-party  imposing  on  the  charterers 
the  risk  of  such  other  engagements  preventing 
the  vessel  from  reaching  the  spot  to  which  it  has 
been  agreed  that  she  shall  go.     The  result  in 
this  case  is  that  the  defen&nts  are  not  liable, 
in  my  opinion,  for  the  delay  occasioned  before 
the  vessel  arrived  in  dock.     There  is  another 
point  turning  on  the  facts  of  this  case,  and  not 
of  general  importance.    Owing  to  repairs  to  the 
Sei^ouse  Dock  it  was  only  available  as  a  tidal 
harbour  when  the  Deerhawnd  arrived,  and   the 
steamer  grounded  after  tidefall  when  discharging, 
and  in  consequence  it  was  necessary  to  use  the 
winches.    The  master  of  the  vessel  was  ready  and 
willing  to  give  the  use  of  the  winches,   with 
necessary  steam  power,  and  the  ship's  hands  to 
work  them,  but  the  stevedore's  men  would  not 
allow  the  crew  to  work  the  winches,  and  insisted 
on  doing  it  themselves,  and  on  being  paid  4d, 
per  ton  additional  for  discharging.    The  defen- 
dants,   as    I   understand,    have    deducted    the 
amount  of  4d,  per  ton  on  the  cargo  discharged 
from  the  freight,  and  the  County  Court  judge 
has  held  that  they  were  not  entitled  to  do  so.    I 
am  of  the  same  opinion  on  the  point.    The  ship- 
ewner  was  only   to   pay   Is.    per  ton  for  dis- 
charging,   and    he    was   ready   and  willing   to 
perform  his   part  of   the   contract.      The  loss 
through  the  extra  demand  of  the  stevedore's  men 
must  fall  on  the  charterers.    The  appeal  must  be 
allowed  as  to  the  item  for  demurrage.    In  my 
opinion  each  of  the  parties  should  pay  their  own 
costs  of  the  appeal,  except  that  the  costs  of  the 


printing  of  the  record  should  be  divided  between 
them. 

Solicitors :  for  the  appellants,  Ineet  Coli,  and 
Ince ;  for  the  respondents,  Downing^  Bolarn^  and 
Co,,  agents  for  Downing  and  Handcoch,  Cardiff. 


Feb.  15, 16,  March  4  and  25, 1901. 

(Before  Sir  F.  Jetjnb,  President.) 

Thb  Hbathbb  Bbll.  (a) 

Mortgage — Charter  or  agreement  for  uee  of  Mkip 
by  rnortgagor-^Wrongful  seizure  hy  mortgagee 
^Merchant  Shipping  Act  1894  (57  A  58  Vid, 
c,  60),  8.  34. 

Where  the  mortgagor  of  a  vessel  entered  tnio  a 
charter  or  agreement  for  the  use  of  the  vessel 
vyith  a  third  party  (the  plaintiff)  whereby  ike 
plaintiff  was  to  have  possession  of  the  ship  far 
about  six  weeks,  and  was  to  run  tier  on  specif 
voyages  between  places  in  the  United  Kin^fiom 
and  was  to  finance  the  vessel,  being  graniea  the 
highest  charge  and  lien  on  the  vessel  the  mort- 
gagors could  grant  to  secure  any  sums  he  might 
so  disburse : 

Held,  that  such  a  charter  or  agreement  did  noi 
impair  the  value  of  the  mortgagee's  security,  ani 
that  the  latter  was  liable  in  damages  to  ike 
plaintiff  for  taking  possession  of  the  vessel  under 
his  mortgage  after  default  had  been  made  by  ike 
mortgagor. 

Where  a  mortgaaee  wrongly  took  possession  of  the 
mortgaged  ship  as  against  the  charterer,  and 
paid  wages  then  due  to  the  crew  from  ike 
charterer,  it  was  held  that  the  charterer  was 
liable  to  the  mortgagee  for  the  wages  so  paid. 

This  action  arose  under  the  following  ciroum- 
stances  '"^ 

In  July  1900  the  defendant,  William  Ward, 
sold  the  steamship  Heather  Bell  to  the  South 
Coast  and  Continental  Service  Limited  for  the 
sum  of  215001,  Of  t^is  sum  6252.  was  paid  in 
cash,  and  three  bills  for  625Z.  each  at  two,  four, 
and  six  months  respectively  were  given  for  the 
balance. 

To  further  secure  the  payment  of  the  suma  due 
upon  the  bills  the  purchasers  mortgaged  the 
Heather  Bell  to  the  d^endant. 

The  plaintiff,  William  Horton,  was  the  owner 
of  an  hotel  at  Rhos,  Colwyn  Bay,  North  Wales, 
called  tiie  Rhos  Abbey  Hotel,  and  of  the  pier  at 
that  place. 

The  plaintiff  was  anxious  to  secure  a  service  <^ 
passenger  vessels  between  Liverpool  and  ]B*ho6 
during  the  summer  months,  and  with  that  ol>ject 
he,  on  the  29th  Aug.,  entered  into  an  agreement 
with  the  South  Coast  and  Continental  Sorvioe 
Limited,  the  material  parts  of  which  are  sa^  out 
below.  Previous  to  this  the  plaintiff  had  to  some 
extent  financed  the  Heather  neU, 

The  material  parts  of  the  agreement  o{  the 
29th  Aug.  were  as  follows : 

Memonrndam  whereby  the  South  Coast  and  Conti- 
nental Service  limited,  ihe  owners  of  the  Heathor  Bell 
,  ,  .  agree  to  charter  her  to  William  Horton,  of 
Bryn  Diniyrth,  Colwyn  Bay,  from  Aug.  29  until  Got  15, 
1900,  on  the  following  terms :  (1)  The  boat  shall  be 
delivered  to  William  Horton,  at  liverpool,  forthwith  as 

(a)  Beported  by  Butlbb  Ashnall,  Esq.,  K.G.,  and  Srrroi 
TiMMis,  Esq.,  Barrister-at-Law. 
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4he  now  is.  .  .  .  The  yesael  shall  be  used  for 
pMsenger  and  merohandiM  traffic  between  liverpool, 
Shoe-on-Sea,  LUndndno,  Menai  Straits,  Coliryn  Bay, 
and  Rhyl,  and  not  otherwise  without  the  consent  in 
writing  of  the  owners.  (2)  It  is  admitted  that  at  the 
preeent  time  part  of  the  machinery  of  the  boat  is  held 
as  a  lien  for  the  repairs  thereto ;  and  it  has  been  agreed 
that  the  said  William  Horton  will  advance  such  amount 
as  nmy  be  necessary  to  liberate  sndh  machinery,  and 
shall  add  same  to  what  is  already  due  to  him  thereon. 
<3)  The  owners  also  admit  that  William  Horton  has 
adrsnoed  certain  other  snms  in  connection  with  the  boat, 
lor  which  snms  it  is  agreed  that  tiie  said  W.  Horton 
shall  haTC  a  charge  and  lien  on  the  boat,  ranking  in  the 
highest  position  the  owners  are  able  to  fix  the  same 
hftTing  regard  to  existing  drcomstances.  (4)  The  said 
W.  Horton  is  hereby  authorised  to  sell  such  of  the 
effeots  on  board  the  boat  as  may  not  be  requisite  or 
necessary  for  the  use  of  the  boat  and  the  serrice  afore- 
said, but  shall  bring  the  proceeds  into  the  accounts 
hereinafter  mentioned.  (5)  The  said  W.  Horton  shall 
be  in  no  way  responsible  ...  for  any  repairs 
which  may  be  from  time  to  time  necessary  or  desirable, 
bat  any  repairs  he  thinks  fit  to  execute  shall  be  added 
to  his  cbwrge  and  Hen.'  (7)  The  charterer  shall  keep 
true  and  exact  accounts  of  all  receipts  .  .  .  and  of 
all  payments  and  expenses  of  the  serrice.  The  before- 
mentaoned  expenses  shall  be  paid  out  of  the  before- 
mentioDed  receipts  .  .  .  and  accounts  shall  be  made 
up  weekly.  (8)  The  profits  of  the  venture  (if  any)  shall 
belonir  to  and  be  divided  into  equal  shares  and  propor- 
tions between  the  owners  and  the  charterers  at  the 
expiration  of  the  charter.  (10)  In  case  the  mortgagees 
cf  the  said  vessel  shall  exercise  their  rights  (if  any),  and 
tiiereby  the  charter  hereby  granted  shall  be  affected, 
the  owners  shall  not  be  reeponsible  to  the  charterers  in 
damages  or  otherwise  in  respect  thereof. 

The  defendant  had  notice  of  this  agreement. 

The  Heather  Bell  ran  (daily)  in  pursuance  of 
this  agreement  from  Liverpool  to  Llandudno  and 
BhoB  until  the  4th  Sept.,  when  she  was  taken  in 
execution  by  the  sheriff  under  a  judgment  which 
had  been  obtained  against  her  owners. 

On  the  8th  Sept.  the  sheriff  withdrew  from 
posaession,  but  on  the  same  day  the  Heather  Bell 
was  seized  by  the  defendant  under  his  mortgage, 
the  bill  for  6252.  which  fell  due  on  the  4th  Sept. 
haying  been  dishonoured  by  the  South  Coast  and 
Continental  Service  Limited. 

The  plaintiff  then  brought  this  action  against 
the  mortgagee  to  recover  damages  alleged  to 
have  been  sustained  by  him  owing  to  the  with- 
drawal of  the  Heather  Bell  from  the  service  in 
which  she  had  been  engaged. 

The  defendant  denied  liability,  and  also  counter. 
daimed  for  wafires  paid  to  the  master  and  crew 
when  he  took  possession.  These  wages  had 
become  due  before  the  defendant  took  possession. 

By  the  Merchant  Shipping  Act  1894  (57  A  58 
Yict.c.60): 

Sect  34.  Except  so  far  as  may  be  necessary  for 
making  a  mortgaged  ship  or  share  available  as  a 
security  for  the  mortgage  debt  the  mortgagee  shall  not 
by  reason  of  the  mortgage  be  deemed  the  owner  of  the 
ship  or  share,  nor  shall  the  mortgagor  be  deemed  to 
have  ceased  to  be  the  owner  thereof. 

Carver,  K.C.  and  Ledie  Scott  for  the  plaintiff. 

Bob9on,  K.C.  and  Ernest  Pollock  for  the  defen- 
-^dant. 

The  following  authorities  were  cited : 
Cory  V.  Btmjoart^  2  Times  Bep.  508 ; 
CoUiM  V.  Lamport,  11  L.  T.  Rep.  497  ;  2  Mar.  Law 
Cas.  O.  S.  153 ; 

YOL.  IX.,  N.  S. 


Keith  V.  Burrowt,  37  L.  T.  Bep.  291 ;  3  Asp.  Mar. 

Law  Cas.  481 ; 
Brown  v.  Tanner,  18  L.  T.  Bep.  624 ;  3  Mar.  Law 

Cas.  O.  S.  94  ;  L.  Bep.  3  Ch.  806 ; 
The  Celtic  King,  70  L.  T.  Bep.  652 ;  8  Asp.  Mar. 

Law  Cas.  440  ;  (1894)  P.  175  ; 
Merchant  Shipping  Act  1894  (57  &  58  Vict.  c.  60), 

s.  34 

Cur.  adv.  vult, 

March  4. — ^The  Pbbsident.— The  question  in 
this  case  is  whether  the  defendant,  Mr.^  Thomas 
William  Ward,  was  justified  in  taking  possession 
of  the  Heather  Bell  by  virtue  of  a  mortgage  to 
him  of  that  yessel  notwithstanding  a  contract  (I 
purposely  use  a  general  term)  which  had  been 
entered  into  between  the  owners  and  the  plaintiff 
in  regard  to  her.  The  morteaee  to  tibe  defendant 
was  registered  on  the  13th  Jmy  1900,  and,  after 
reciting  that  the  South  Coast  and  Continental 
Service  Limited  had  purchased  the  Heather  Bell 
from  Mr.  Thomas  William  Ward,  mortgaged  the 
vessel  to  Mr.  Ward  to  secure  the  instalments  of 
the  purchase  money  with  interest.  On  the 
4th  Sept.  1900  default  was  made  in  the  payment 
of  one  of  these  instalments,  and  theresd^ter  the 
defendant  was  unquestionably  entitled  to  exercise 
his  rights  as  mortgagee  and  take  possession  of 
the  yessel  unless  he  was  prevented  from  doing  so 
by  the  operation  of  the  contract  to  which  I 
have  referred.  That  contract  was  made  on  the 
29th  Aug.  1900  between  the  South  Coast  and 
Continental  Service  Limited,  and  was  in  the 
following  terms:  [His  Lordship  then  read  the 
agreement,  and  continued :]  It  was  alleged  by 
the  plaintiff  that  this  contract  was  a  charter- 
party,  and  by  the  defendant  that  it  was  an  agree- 
ment. In  fact  it  was  both.  It  provided  for  the 
terms  on  which  the  plaintiff  should  use  the  vessel 
on  the  service  between  Liverpool  and  Rhos  and 
other  places,  and  it  abo  gave  the  plaintiff  a 
charge  on  the  vessel  in  respect  of  the  advances 
and  payments  made,  or  to  be  made,  by  him,  and 
referred  to  in  clauses  2  and  3.  The  law  with 
regard  to  the  rights  of  the  mortgagor  of  a  ship  to 
deal  with  it  so  lon^  as  the  mortgagee  abstains 
from  taking  possession  is,  in  general,  well  recog- 
nised. The  70th  section  of  the  Merchant  Ship- 
ping  Act  1854,  which  enacted  that  "  a  mortgagee 
shiJl  not  by  reason  of  his  mortgage  be  deemed  to 
be  the  owner  of  a  ship  or  any  share  therein,  nor 
shall  the  mortgagor  be  deemed  to  have  ceased  to 
be  the  owner  of  such  mortgaged  ship  or  share, 
except  in  so  far  as  may  be  necessary  for  making 
such  ship  or  share  available  as  a  security  for 
the  mortgage  debt,"  received  an  authoritative 
exposition  by  Lord  Westbury  in  the  case  of 
Collins  V.  Lamport  {ubi  sup.),  decided  in  1865.  It 
was  there  laid  down  that  "  as  long  as  the  dealings 
of  the  morti^agor  with  the  ship  are  consistent 
with  the  sufficiency  of  the  mortgagee's  security, 
so  long  as  those  dealings  do  not  materially  preju- 
dice or  detract  from  or  impair  the  sufficiency  of 
the  security  of  the  vessel,  as  comprised  in  the 
mortgage,  so  long  is  there  Parliamentary  autho- 
rity eiyen  to  the  mortgagor  to  act  in  all  respects 
as  owner  of  the  vessel,  and  if  he  has  authori^ 
to  act  as  owner  he  has  of  necessity  authority  to 
enter  into  all  those  contracts  touching  the  dis- 
position of  the  ship  which  may  be  necessary  for 
enabling  him  to  get  the  full  value  and  full  benefit 
of  his  property.  This  case,  therefore,  asserts 
in  the  clearest  terms  the   right  of  a  mortgagor 
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to  dt:al  with  his  property,  provided  that  his 
dealings  do  not  materially  impair  the  security 
of  the  mortffap^ee,  and  his  right  so  to  deal  is  not 
liHiited  to  doing  so  by  any  particular  form  of 
contract,  whether  that  of  a  charter-party  or  any 
other.  The  case  of  Keith  v.  Burrows  (uhi  sup.) 
shows  that  the  mortgagor  is  by  no  means  bound 
to  employ  the  ship  in  a  way  profitable  to  himself, 
or  of  advantage  to  the  mortgagee,  as  provid- 
ing earnings  of  which  the  moH;gagee  might 
takd  possession.  Lord  Oairns  in  that  case  mid 
it  down  in  the  broadest  terms :  **  The  mortgagee 
of  a  ship  does  not,  ordinarily  speaking,  or  by  a 
mortgage  such  as  existed  in  the  present  case, 
obtain  any  transfer  by  way  of  contract  or  assign- 
ment of  the  freight,  nor  does  the  mortgagor  of  a 
ship  undertake  to  employ  the  ship  in  any  par- 
ticular way,  or,  indeed,  to  employ  the  ship  so  as 
to  earn  freight  at  all.  The  mortgagor  of  a  ship 
may  allow  the  ship  to  lie  tranquu  in  dock,  or  he 
may  employ  it  in  any  part  of  the  world,  not  in 
earning  freight,  but  for  the  purposes  of  bringing 
home  goods  of  his  own,  or  for  his  own  benefit " 

The  principles  of  these  cases  were  followed  in 
the  case  of  Cory  Brothers  v.  Stewart  {ubi  sup.).  In 
that  case  it  would  appear  that  by  the  terms  of  the 
charter-party  the  whole,  or  nearly  the  whole  of 
the  freight  was  payable  at  or  before  the  time  of 
the  sailing  of  the  vessel,  so  that  the  mortgagee 
could  not  by  taking  possession  obtain  any  or  any 
substantial  advant^e  out  of  the  operation  of  the 
charter  party.  "  The  security,"  said  the  Master 
of  the  Bolls,  "  was  of  course  a  freight-earning 
ship-,  but  a  particular  charter-party  was  not  part 
of  the  security.  That  was  not  what  was  mort- 
gaged. The  ship  must  be  capable  of  earning 
freight,  but  not  necessarily  witnin  a  week  or  a 
month,  or  any  particular  period.  If  anything 
had  been  done  in  the  present  case  which  had  pre- 
vented the  ship  from  being  a  freight-earning  ship 
that  would  no  doubt  have  impaired  the  security, 
but  what  had  in  fact  happened  had  not  impaired 
the  security.  The  mortgagee  so  long  as  he  kept 
possession  could  not  throw  over  the  charter- 
party,  but  must  fulfil  it  in  all  its  terms."  It  is 
not,  to  my  mind,  easy  to  reconcile  the  principles 
laid  down  in  these  cases  with  theprinciple  wnich 
governed  the  case  of  Brown  v.  Tanner  {ubi  sup.) 
in  the  Oourt  of  Appeal.  There  the  mortgagor, 
after  making  a  charter-party  under  which  freight 
was  payable,  during  the  voyage  assigned  the 
freight  to  a  third  person.  It  was  held  that  the 
mortgagee,  having  taken  possession  before  the 
freight  became  due,  was  entitled  to  it  notwith- 
standing its  assignment  by  the  mortgagor.  Page 
Wood,  L.J.,  in  delivering  the  judgment  of  the 
court  said :  "  The  mortgagor  can  bind  the  mort- 
^^agee  by  a  charter-party,  being  to  that  extent 
in  a  difterent  position  from  the  mortgagor  of 
real  property,  who  cannot  bind  his  mortgagee  by 
a  lease.  This  was  decided  by  Lord  Westbury  in 
Collins  V.  Lamport.  But  we  cannot  accept  the 
inference  drawn  from  the  case  by  Mr.  Druce,  that 
the  mortgagor,  having  so  effected  a  charter-party, 
can  also  mortgage  the  freight  before  it  becomes 
due  so  as  to  prevent  the  mortgagee  of  the  ship 
on  taking  possession  before  uie  freight  is  due 
from  receiving  it.  So  to  hold  would  enable  the 
mortgagor  to  deprive  the  mortgagee  of  the  whole 
benefit  of  the  security.  The  ship  might  be 
chartered  for  several  years,  and  the  freight 
immediately  assigned   oehind   the  back  of  the 


mortgagee."  I  am  not  aware  whether  Lor$ 
Oairns  (who  was  Lord  Ohancellorat  the  time,  and 
who  appears  to  have  sat  in  the  case  decided 
before  lorown  v.  Tanner)  was  party  to  the  deci- 
sion in  Brown  v.  Tanner.  The  report  is  silent  on. 
the  point.  If  he  was,  the  decision  in  Brown  v. 
Tanner  clearly  cannot  be  at  variance  with  hia 
Lordship*s  previous  decision  in  Keith  v.  Burrotro. 
But  I  confess  it  is  not  to  me  easy  to  understand 
why,  if  the  freight  under  a  chaiter-party  is  no- 
part  of  the  mortgagee's  security,  and  if  the  mort- 
ga^r  may  make  a  charter-party  which  yields  no- 
freight,  or  may  make  a  chaiW-party  undfer  which 
the  freight  is  made  payable  to  a  third  party 
before  the  voyage  commences,  he  may  not  assign 
the  freight  during  the  continuance  of  the  voyage. 
It  certainly  can  make  no  practical  difference  to 
the  mortgagee  whether  the  freight  is  alienated  by 
the  charter-party  itself  or  by  a  subsequent 
document,  his  power  of  obtaining  it  being 
equally  in  both  cases  destroyed,  ^wever,  for 
the  purposes  of  the  present  case,  it  is  suffi- 
cient for  me  to  say  that  whether  the  freight 
created  by  a  charter-party  can  or  cannot  be 
assigned  subsequently  so  as  to  defeat  the  pro- 
spect of  the  mortgagee  obtaining  it  by  tafing 
possession,  the  mort^^i^^  cannot  challenge  or 
repudiate  a  charter-party  merely  on  the  ground 
that  its  terms  are  uiuavourable  to  the  interests  of 
the  mortgagor  and  therefore  of  himself.  I  may 
add  that  the  case  of  The  CeUic  King  {ubi  sup.), 
decided  by  Barnes,  J.,  illustrates  the  kind  of* 
charter-party  which  does  impair  the  st-curity  or 
the  moiigagee,  and  may  therefore  be  repudiated 
by  him.  In  that  case  there  was  an  agreement  by 
which  a  shipowner,  whilst  a  steamer  was  being 
built  for  him,  bound  himself  to  fit  her  for  a 

g articular    trade — that  is  to  aay,  the  trade   in 
rozen  meat— and  run  her  for  five  years  as  one  of 
a  particular  line,  and  it  was  held  that  this  agree- 
ment would  have  a  depreciatory  effect  upon  the 
security  of  the  mortgagee.    "It  seems  to  me," 
said  the  learned  judge,  "that  where  there  is  a 
contract  of  this  particular  character  it  would  be 
prejudicial  to  the  security  if  the  mortgagee  were 
to  be  obliged  to  admit  that  he  could  not  sell  the- 
ship  to  realise  his  security  in  an  open  market 
without  that  restrictive  contract.    It  is  not  like 
an  ordinary  contract  for  the  ordinary  employ- 
ment of  a  ship  which  is  made  from  time  to  time 
as  things  are  good  and  as  things  are  bad,  but  it  is 
a  contract  which  binds  the  vessel  for  a  very  long 
period  and  has  various  clauses  in  it  which  mi^ht 
make  it  extremely  difficult  for  anybody  to  par- 
chase  a  ship  of  this  kind  if  they  were  bound  by 
its  tenns."    While,  therefore,  it  would  seem  dear 
on  the  earlier  authorities  that  the  mortgagee,  as 
I  have  said,  cannot  repudiate  a  contract  made  by 
the  mortgagor  on  the  ground  that  it  is  unf  avoxir- 
able,  that  must  be  understood  with  the  limitation 
that  the  contract  must  not  be  such  as  by  reaaon 
of  the  length  of  time  during  which  it  binda  the 
ship,  or  by  reason  of  unusual  provisions  in  it,  to 
injuriously  affect  the  power  of  sale  by  the  mort- 
gagee.   To  apply  these  principles  to  the  preeent 
case :  Oan  it  be  said  that  the  contract  in  question 
impairs  the  security  which  the  Heather  Bell  con- 
stituted for  the  defendant  by  reason  of  his  mort- 
gage ?    During  the  argument  I  had  some  doubt 
whether  the  security  was   not  impaired  by   the 
provisions  in  sect.  7  which  appeared  by  the  term 
"before-mentioned  expenses '*  to  make  the  enma- 
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^adranced  or  to  be  advanced  by  the  plaintiff  under 
clanaee  2  and  3  payable  ont  of  the  gross  receipts 
of  the  vesseL  This  would  have  been  in  effect  an 
assignment  of  the  earnings  of  the  ship  daring 
the  period  of  the  contraoC  and,  notwithstanding 
the  case  of  Cory  Brothers  v.  Stewart^  I  should 
have  thought  it  difficult,  having  regard  to  the 
-deoision  in  Brown  t.  Tanner^  to  hold  that  such  a 
^contract  did  not  impair  the  security  and  render 
the  sale  of  the  vessel  difficulty  if  not  impossible, 
■aooording  to  the  view  taken  in  The  Celtic  King, 
unless,  indeed,  it  could  be  said  that  the  com- 
paratively short  time  during  which  the  contract 
in  the  present  case  was  to  oe  in  force — viz.,  till 
the  15th  Oct.  1900 — made  a  material  distinction 
with  the  facts  in  the  case  of  The  Celtic  King. 
But,  on  considering  the  present  contract,  I  come 
dearly  to  the  conclusion  that  the  **  before- 
mentioned  expenses "  in  clause  7  do  not  include 
the  sums  referred  to  in  clauses  2  and  3.  This 
difficulty  being  cleared  away,  there  remains,  I 
think,  no  other.  It  is  true  that  clauses  2  and  3 
give  the  plaintiff  a  chai^  and  lien  on  the 
Heather  Bell  for  his  advances,  but  this  charge  is 
dearlv  subordinated  to  that  of  the  defendant,  and, 
therefore,  in  no  way  impairs  his  security.  The 
rieht  coi^erred  by  sect,  i  to  sell  certain  articles 
ofequipment  appears  to  relate  to  some  matters  of 
irery  tnffiDg  importance.  The  rest  of  the  con- 
tract provides  for  the  terms  on  which  the  boat 
was  to  be  run.  I  do  not  think  I  have  to  inquire 
whether  these  terms  were  unduly  favourable  to 
the  plaintiff.  They  were  not  likely  to  be  so, 
as  the  plaintiffs  had  interests  in  the  steamer 
running  apart  from  her  earnings.  I  do  not  think 
that  they  were  unusual  terms  K>r  the  employment 
of  such  a  vessel  as  the  Heather  Bell,  constr acted 
■as  she  was,  for  exactly  such  employment  an  is 
contemplated  by  the  contract.  1  doubt  if  they 
would  render  the  vessel  less  saleable  during  the 
cnrren^  of  the  contract;  certainly  they  would 
not  at  its  termination,  which  was  only  some  five 
-weeks  after  the  defendant  took  possession.  It 
results,  therefore,  that  in  my  opinion  the  defen- 
dant had  no  right  to  interfere  with  the  execution 
of  the  contract;  and  there  must  be  judgment 
for  the  plaintiff,  with  costs,  and  an  inquiry  as  to 
the  amount  of  damages. 

March  25. — ^The  liability  of  the  plainiiff  in 
respect  of  the  counter-claim  was  now  argued. 

Ernest  Pollock  for  the  defendant. — ^It  should 
be  implied  that  there  was  a  request  of  the 
plaintiff  that  the  defendant  should  pay  these 
w^^.    See 

Johnson  v.  Eoydl  Mail  Steam  Packet  Company, 
17  L.  T.  Bep.  445 ;  L.  Bep.  3  C.  P.  38  ;  3  Mar. 
Iaw  Cm.  O.  S.  21 ; 

The  Orchie,  62  L.  T.  Bep.  407  ;  15  C.  P.  Div.  88 ;  6 
Aq>.  liar.  Law  Cas.  501. 

Carver,  K.O.  for  the  plaintiff  contrct.  —  No 
request  should  be  implied.  The  payment  of  the 
wages  was  incidental  to  the  wrongful  taking 
possession  of  the  vessel,  which  has  b^n  declared 
to  be  illegaL    See 

The  Ripon  CUy,  78  L.  T.  Bep.  296  ;  (1898)  P.  86 ; 
8  Atp,  Mar.  Law  Cas.  391. 

The  Pbbsidbnt. — The  remaining  question  is 
-as  to  a  counter-claim  for  a  sum  of  money,  which, 
put  shortly,  was  for  wages  due  to  the  master 
.and    crew    of   the  ship  before   the    mortgagee 


seized  her.  Now,  it  is  clear  to  my  mind  that 
this  question  is  covered  by  the  case  of  Johnson 
V.  Boycd  Mail  Steam  Packet  Company,  If  the 
mortgagee  had  rightly  seized,  there  would  be 
no  question  whatever  that  the  payment  of  the 
wages  would  give  him  a  claim  against  the 
person  liable  to  pay  them ;  but  in  this  case 
I  have  held  that  the  mortgagee  had  no  right 
to  take  possession  of  the  snip  as  against  the 
person  who  was  properly  in  possession  under  the 
charter-party — namely,  the  charterer.  Does  that 
make  any  real  difference  P  I  think  that  it  does 
not.  In  the  first  place,  I  am  by  no  means  certain 
that  on  the  facts  of  the  case  it  would  not  be  suffi- 
cient to  say  there  was  an  implied  request,  because 
when  I  find  that  notice  was  distinctly  given  of 
the  intention  to  pay  these  sums,  so  that  it  would 
have  been  open  for  the  plaintiff  to  say  "  No,  doli't 
pay  for  me ;  I  will  deal  with  the  matter  myself," 
and  he  took  no  such  step,  I  do  not  think  it  would 
be  too  far  to  go,  on  the  facts,  to  say  that  there 
was  an  implied  request.  If  it  were  necessary,  I 
should  say  there  was.  I  do  not  think,  however, 
that  the  matter  need  be  put  upon  that  ground, 
because  it  seems  to  me  immaterial  whether  the 
mortgagee  had  the  right  to  take  possession  or 
not.  l%e  ship  was  his  property,  and  the  seizure 
was  practically  a  good  seizure  but  for  the  fact 
that  there  was  a  charter-party  which,  by  the 
Admiralty  law,  the  mortgagee  could  i^ot 
disturb.  What  difference  does  that  make  P 
I  do  not  think  it  makes  any.  The  principle  is 
dedded  in  the  case  of  Johnson  v.  Uoyal  Mail 
Steam  Packet  Company,  namely,  that  if  there 
is  an  implied  request  it  would  be  enforced ;  but 
the  law  goes  further,  and  says,  in  the  words  after- 
wards used  by  Lord  Esher  in  the  case  of  The 
Orchis,  that  '*  if  by  reason  of  the  default  of  6ne 
person  the  property  of  another  becomes  subject 
to  seizure  by  law,  if  the  person  whose  property 
is  thus  seized  by  a  right  process  of  law 
in  consequence  of  the  deSault  of  another  pays 
the  debt,  the  law  implies  a  promise  mm 
the  one  whose  debt  is  paid  to  repay  it  to  the 
person  who  paid  it."  Now,  I  do  not  think  any- 
thing turns  upon  the  actual  phrase  "is  thus 
seiz^,"  because  I  take  it  that  it  is  enough  that  in 
this  case  there  was  a  threat  of  seizure  by  those — 
namely,  the  master  and  crew — who  had  the  power 
to  seize,  and,  alfliough  the  mortgagee's  ownership 
is  not  the  same  as  that  of  the  actual  owner,  still 
for  aU  real  intents  and  purposes,  looking  at  th^ 
law  in  its  broadest  aspect,  it  appears  to  me  that 
the  mortgagee,  in  order  to  protect  the  property 
in  which  at  the  moment  he  was  interested  in  fad; 
— whether  rightly  or  not  does  not  matteiv- 
was  compelled  to  pay  certain  sums,  and  the 
reason  was  that  it  was  by  the  default  of  the 
plaintiff  they  were  unpaid.  It  therefore  seems  to 
me  that  this  case  comes  within  the  principle  of 
the  judgments  in  the  case  of  Johnson  v.  Moyal 
Mail  Steam  Packet  Compan/y  and  The  EipOn 
City,  In  the  latter  case  I  put  it  upon  the 
ground  that  "  the  personal  liability  of  the 
defendants  to  pay  the  sum  which  the  plain- 
tiff was  considered  to  be  compelled  to  pay, 
and  did  pay, .  was  wanting."  In  this  case 
I  thiuk  the  defendant  was  compelled  to  paiy 
and  did  pay,  and  that  it  was  by  reason  of 
the  default  of  the  person — namely,  the  plaintiff-^ 
who  was  legally  liable.  In  those  circumstances' 
I  think  the  counter-claim  must  succeed,  and  with 
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such  costs  as  are  properly  attributable  to  it. 
With  regard  to  the  costs  as  a  whole,  if  my  atten- 
tion had  been  called  to  the  2L  altematiyely  paid 
into  court  by  way  of  satisfaction  for  any  damaee 
sustained,  I  might  have  thought  that  that  might 
prove  to  be  sufficient,  and  the  plaintiff  not 
entitled  to  costs.  But  I  did  give  the  plaintiff  the 
costs,  because  his  rights  were  infring^,  and  I  do 
not  think  I  ought  to  go  back  from  that.  With 
regard  to  the  roference,  I  think  the  costs  must  be 
len  open.    There  will  be  no  costs  of  this  hearing 

Judgment  for  the  plaintiff  on  ihe  claim  ;  for 
the  defendant  on  the  counter-claim. 

Solicitors  for  plaintiff,  WhiUey  and  Co.,  Liver- 
pool. 

Solicitors  for  defendant^  H,  Fonhaw  and 
Hawkins,  Liverpool. 


Monday,  April  1, 1901. 

(Before  Sir  F.  Jbunb,  President.) 

Thb  Fbankulnd.  (a) 

CoUieion'^Coniribution  between  joint  tortfecuore 
— Admiralty  rule  ae  to  divieion  of  damagee^^ 
Objection  to  regietrof^M  report. 

Where  two  veseeiU  have  been  found  both  to  blame 
for  a  ooUieion  and  each  hoe  been  condemned  in 
a  moiety  of  the  other  veseeVs  dam^gee,  such 
damaaee  include  a  sum  of  money  which  one  oj 
them  has  becoms  liable  to  pay  for  damcufe  done  to 
a  third  vessel  in  consequeihce  of  the  eolnsion. 

In  such  cases  the  common  law  rule  of  no  con- 
tribution  between  joint  tortfeasors  does  not 
apply. 

This  was  a  motion  in  objection  to  the  registrar's 
report  assessing  the  damages  in  a  collision 
aciion. 

On  the  8th  Au^.  1900  a  collision  occurred 
between  the  Swedish  steamship  Avera  and  the 
steamship  Frankland^  in  Long  Reach,  river 
Thames. 

The  action  was  tried  before  Barnes,  J.,  assisted 
bv  two  of  the  Elder  Brethren,  on  the  27th  Nov. 
1900,  and  resulted  in  his  finding  both  vessels  to 
blame  and  decreeing  accordingly. 

The  Avera  at  the  time  of  the  collision  was  pro- 
ceeding from  the  Thames  to  Middlesborougn  in 
ballast,  and  was  struck  on  the  starboard  bow  and 
driven  against  the  barge  Hope, 

An  action  was  commenced  in  the  City  of 
London  Court  by  the  owners  of  the  l>arge 
against  the  owners  of  the  Avera,  who  admitted 
liability  for  the  collision,  subject  to  the  damages 
beinff  assessed  by  the  registrar  of  the  City  of 
London  Court  This  was  done,  and  the  damages 
were  assessed  at  2692. 108.  lOd.  with  interest  and 
oosts. 

At  the  reference  before  the  registrar  of  the 
Admiralty  Court  the  moiety  claim  of  the  Frank- 
land  was  settled  by  the  parties  out  of  court,  and 
the  moiety  claim  of  the  Avera  was  heard  on  the 
Ist  March  190L 

At  the  reference  it  was  not  suggested  that  the 
owners  of  the  Avera  had  improperly  admitted 
liability  for  the  damage  done  to  tbe  barge  Hope, 
nor  was  the  amount  of  the  damages  paid 
disputed. 

(a;  Baportad  br  Butlbb  Aspinall,  Baq..  E.G..  and  Sutton 


The  only  contention  of  the  owners  of  ih» 
Frankland  was  that,  Uie  plaintiffs  and  defendanta 
being  joint  tortfeasors,  the  plaintiffs  oould  not 
obtain  contribution  from  the  defendants  for  any 
part  of  the  damages  decreed  due  in  the  City  <n 
London  Court. 

The  registrar  held  that,  as  both  vessels  had 
been  found  to  blame,  and  as  it  bad  been  admitted 
by  the  defendants  that  the  damage  done  to  the- 
barge  was  damage  in  fact  arising  out  of  the  colli- 
sion,  the  plaintiffs'  rijght  to  recover  rested  on  th» 
decree  of  the  AdmirallT  Court.  Consequently 
the  Admiralty  rule  for  division  of  the  damaffes 
must  apply,  and  that  tiie  plaintiffs  were  entitked  Uy 
recover  from  the  defendants  a  moiety  of  the- 
damages  and  oosts— viz.,  1742.  7s,  bd. 

The  defendants  moved  to  set  aside  the  regiB- 
trar's  report. 

Dawson  Miller  in  support  of  the  motion. — ^There- 
is  no  difference  between  the  Admiralty  practice- 
and  the  common  law  practice.  At  common  law 
the  plaintiffs  could  not  recover,  for  the  rule  that 
there  is  no  contribution  between  joint  tort- 
feasors is  settled  law.  In  The  Avon  v.  The 
Thomas  Jcliffe  (63  L.  T.  Rep.  712 ;  6  Asp.  Mar. 
Law  Cas.  605;  (1891)  P.  7)  Butt,  J.  held  that 
when  both  tug  and  tow  oould  be  sued  for  the 
whole  amount  of  damage  done  to  a  third  vessel^ 
neither  oould  obtain  contribution  from  the  other. 
That  was  not  a  case  in  which  a  decree  had  been,, 
or  apparently  could  have  been,  obtained  for 
division  of  damages  between  tug  and  tow,  and 
consequently  it  came  within  the  common  law  rule. 
See,  too, 

The  Englishman  and  Australia,  72  L.  T.  Bep.  203  ^ 
7  Aap.  Mar.  Law  Cm.  605 ;  (1895)  P.  212. 

He  also  referred  to 

The  Milan,  5  L.  T.  Bep.  590 ;  1  Mar.  Law  Om. 

O.S.  185;  Lush,  888; 
The  Bemina,  58  L.  T.  Bep.  428 ;  6  Aap.  Mar.  Lair 

Cm.  257  ;  18  App.  Gas.  1. 

Butler  AspinaU,  K.C.  and  Dr.  Stuhbs,  ecmird.'^ 
The  doctrine  of  no  contribution  between  joint 
tort   feasors   ought   not   to   be  applied  by  the- 
Admiralty  Court.    It  is  not  founded  on  any  prin- 
ciple of  equity,   and  is   inconsistent    wiUi   the^ 
laiiguage  of  the  decree  in  a  collision  action.    The 
prindnle  upon  which  this  oourt  has  always  actedi 
is  to  divide  all  the  losses  consequent  on  a  colli- 
sion, and  make  each  wrongdoer  pay  a  moiety 
— e,g,f  salvage,  loss  of  charter  paity,  the  expepee- 
of    raising    either    vessel    if    wrecked.      They 
referred  to 

Palmer  v.  Wick  and  Pvlteney  Town  Steam  Shif-^ 

ping  Company  (1894)  A  C.  818  ; 
Tatham,  Bromage,  and  Co,  v.  Burr,  78  L.  T.  B«p. 

478 ;  8  Aap.  Mar.  Law  Cm.  401 ;  (1898)  A.  C. 

382; 
The  North  BHtain,  70  L.  T.  Bep.  210  ;  7  Aap.  Mar. 

Law  Cm.  413 ;  (1894)  P.  77. 

Dawson  MiUer  in  reply. 

The  Pbbsidbnt. — ^The  question  raised  in  this 
case  presents  some  difficulty,  because  I  confess  it 
appears  to  me  there  are  two  principles  which  are 
to  a  certain  extent  in  conflict.  On  the  one 
hand  it  is  contended  that  where  two  vessels- 
come  into  collision,  ex  hypoiheei  by  the  fault 
of  both,  and  one  of  them,  in  consequence  oT 
the  collision,  comes  into  contact  with  another 
vessel  and  does  damage  which  has  to  be  paid  for^ 
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then  Uiat  is  port  of  the  "  damages  arising  out  ot 
the  collision  which,  by  the  decree  of  the  Admi- 
ralty Court,  are  to  be  shared  between  the  two 
▼essels.  On  the  other  hand  it  is  contended  that 
inasmuch  as  the  collision  with  the  third  vessel  is  a 
tort,  and  as  both  the  vessels  which  previously  came 
into  collision  are  joint  tortfeasors,  if  one  is  sued 
by  tiie  third  vessel  she  is  sued  for  a  tort,  and  there- 
fore, if  her  owners  have  to  pay,  they  cannot  recover 
from  the  owners  of  the  other  vessel,  on  the 
principle  that  there  is  no  contribution  between 
joint  tortfeasors.  I  confess  it  is  not  very  eas^  to 
see  one's  way  out  of  this  difficulty.  My  own  incbna- 
^on  is  to  rent  upon  the  broad  lanj^uage  of  the 
decree  of  the  Admiralty  Court,  which  no  doubt 
has  decided  that  these  two  vessels  were  to  blame, 
and  that  for  the  damages — ^practically  in  termti, 
and  certainly,  according  to  the  meaning  of  the 
decree,  for  ail  damages  arising  out  of  that  colli- 
sion— ^both  vessels  are  equally  responsible ;  that  is 
to  say,  they  have  to  divide  them  between  thenu 
Then  the  only  question  is.  What  damages  come 
within  the  cat^ory  which  have  to  be  divided 
equally  ?  Theezpensee  of  salvage  or  theezpenses 
arising  from  a  contract  which  had  to  be  broken, 
or  manjr  other  things,  might  be  suggested  as 
giving  rise  to  incidental  damage,  to  be  brought 
mto  thoee  damages  which  are  to  be  equally 
divided.  Then  it  is  said  that  all  these  suggested 
damaffes  do  not  arise  out  of  tort,  and  that,  there- 
fore, uie  principle  of  no  contribution  between  joint 
tortfeasors  does  not  arise  in  those  caaes.  I  confess 
there  is  that  gp^eat  difficulty,  but»  on  the  whole,  I  am 
inclined  to  rest  upon  the  wording  of  the  decree  of 
the  Admiralty  Court,  that  all  "  damages  arising 
out  of  the  collision"  are  to  be  divided  equally. 
Are  these  damages  P  Beyond  all  question  they  are. 
It  may  well  be  that  if  a  third  vessel  sued  and 
reoovcored  affainst  one  of  the  two  other  vessels, 
as  she  could,  it  is  within  the  ordinary  common 
law  principle  that  the  vessel  which  was  sued 
oould  not  recover  against  the  other  vessel  with 
which  she  came  into  collision.  But  to  my  mind 
it  18  an  extmsion  of  that  doctrine  to  say  tliat  you 
must  so  construe  the  decision  of  the  Admiralty 
Court  as  to  exclude  damages  arising  from  tort 
oommitted  by  one  of  the  vessels  in  consequence  o£ 
or  as  the  result  of  the  collision.  No  doubt  it  is  a 
rule  of  law  that  joint  tortfeasors  cannot  be  called 
upon  to  contribute,  and  I  do  not  intend  to  vary 
from  that  in  the  lightest  degree,  but  I  do  not 
wish  to  extend  it  so  as  to  put  upon  a  decree  of  the 
Admiralty  Court  a  limitation  arising  out  of  an 
extension  of  that  principle.  Unfortunately  there 
is  DO  decision  in  the  courts  of  law  which  governs 
this  case.  Hiecase  of  2%e  Avon  v.  The  Thcnui$ 
JoHjfe  {ubi  #iip.)  only  decides  that  where  a  person 
la  injured  he  can  brine  an  action  a^inst  either 
of  the  persons  who  did  him  that  injury,  and  can 
recover  from  one,  and  that  one  cannot  have  the 
decree  amended  so  as  to  enable  him  to  recover 
from  the  other  tortfeasor.  In  that  respect  the 
Admiralty  Court  dof^s  not  differ  from  the  prin- 
^ple  of  the  common  law ;  and  both  cases  of  The 
Sngliahman  and  the  Austrtdia  {ubi  sup.)  seem 
to  go  no  further.  All  the^r  say  is  that  you  can 
recover  against  one  of  two  joint  tortfeasors,  and 
that  one  cannot  recover  against  the  other.  All 
that  is  law  which  I  think  is  very  obvious,  but, 
none  of  those  cases  go  so  far  as  to  say  that  where 
damages  are  connected  with  what  in  law  would 
be  a  tort,  they  are  not  damages  which  fall  within 


the  wording  of  the  decree  of  the  Admiralty 
Court.  I  hnd  no  decinion  to  that  effect.  I  dxy 
not  think  the  case  of  The  Milan  (uhi  eujo,)  really 
helps  one  one  way  or  the  other.  I  should  not  like 
to  rely  strongly  upon  that  case,  even  if  I  thought 
it  applied,  oecauhC  there  is  no  doubt  that  the; 
most  mtelligible  priuciple  upon  which  The  Milam 
(li&i  flip.)  rests  in  the  identification  of  the  cargo 
with  the  ship.  That  principle  has  been  so  shaken 
in  the  case  of  The  Bemina  (ubi  »up*)f  that  I 
should  not  be  prepared  to  rely  upon  the  decision 
in  The  Milan  (ubi  $up.)  as  one  which  ought  ta 
be  strongly  relied  upon,  or  extended  in  the  present 
d^.  But  I  do  not  think  the  case  of  T^  Milan 
(ubi  sup,)  really  affects  the  matter,  because  it  was 
only  a  case  where  cargo  owners  brought  an  action 
and  inasmuch  as  the  cargo  was  in  a  wrongdoing- 
ship  its  owners  could  only  recover  half  its  value* 
from  the  wrong-doing  ship.    In  my  view,  in  the 

i>resent  case,  the  damages  are  to  be  recovered,  not 
ess  because  the  collision  with  the  barge  arose  out 
of  a  tort. 

Solicitors  for  the  appellants,  Botterell  and 
Baehe, 

Solicitors  for  the  respondents,  Stokes  and 
Stokes, 
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May  8  and  June  13, 1901. 

(Present :  Lords  Macnaohtbn,  Davbt,  Bobbbt- 
80N,  LiNDLBT,  and  Sir  Fobd  Nobth.) 

Thb  Baku  Standabd  ;  Ownbbs,  Mastbb,  and 

CbBW  of  thb  StBAMBHIP  ANGi^LB  V.  OWKBBS^ 

Master,  and  Cbbw  of  thb  Stbahship  Baku 
Standard,  (a) 


Salvage — Damage  suffered  by  salving  vessel  during' 
services — Liaoility  of  vessel  salvea  for  damage-^ 
Onus  of  proof. 

Where  a  vessel  suffers  damage  while  rendering 
salvage  services  and  there  is  no  proof  that  those  in 
charge  of  her  have  been  guiUy  of  cmy  negligence 
or  unskilful  management,  there  is  a  presump* 
Hon  that  such  injury  is  caused  by  the  necessities 
of  the  services,  and,  in  the  cS}sence  of  proof 
to  the  contrary,  the  vessel  salved  is  liahle  to 
compensate  the  salving  vessel  for  such  damage. 
It  IS  not  the  custom  of  a  Court  of  Appeal  to 
vary  the  decision  of  a  court  below  on  a  question 
of  amount  merely  because,  had  the  case  come 
before  them  in  ike  first  instance,  they  might 
have  awarded  a  different  sum. 

This  was  an  appeal  from  a  judgment  of  the 
Supreme  Consuku:  Court  at  Constantinople  affirm- 
ing, on  rehearing,  anaward,  in  an  action  for  salvage^ 
of  O'Malley,  J.,  sitting  in  Yice- Admiralty. 

The  facts  of  the  case  were  shortly  as  follows : 
About  6  p.m.  on  the  10th  Dec.  1898  the  Baku 
Standard,  an  oil  tank  steamship  of  3708  tons 
gross  and  2375  net  register,  while  on  a  voyage 
&om  London  to  Batoum  in  ballast,  broke  her  pro- 
peller shaft  At  the  time  she  was  in  the  Sea  of 
Mannora,  Erekli  Light  bearing  N.  15  degrees  W. 
and  lOi  miles  distant  The  weather  was  fine, 
there  was  no  sea,  and  the  wind  was  a  lif^ht 
breeze   from   the   N.E.    While   she  was  Ijmg 

(a)  Reported  br  Butlbb  Aspinall,  Beq.,  K.O.,  uid  Sunov 
TnuaB,  Bnq.,  Buriater^t-Lftw. 
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Ibroken  down  two  steamships  spoke  her  and 
•offered  assistance,  but,  as  in  each  case  the^r  were 
•outward  bound  from  Oonstantinople,  their  ser- 
^oes  were  not  accepted.  Eventually,  about 
HO  p.m.  on  the  same  day,  the  respondents' 
ateamship  Angele  came  up  and  her  services  were 
•engaged. 

The  Anghle  was  a  steamship  of  1821  tons  gross 
and  1149  tons  net  register,  fitted  with  engines  of 
209  horse  power  nommal,  and  at  the  time  was  on 
a  voyage  from  Marseilles  to  Oonstantinople  in 
ballast.  A  hawser  was  passed  without  difficulty, 
and  towing  commenced  at  about  12.10  a.m.  on 
the  momine  of  the  11th  Dec. 

The  weatner  remained  fine,  and  towing  pro- 
ceeded without  event  until  about  3  a.m.,  when  a 
shock  was  felt  on  board  the  AnghU^  and  her 
engines  began  to  race,  indicating  some  injury  to 
her  propeller.  She,  however,  continued  towing 
the  Baku  Standard,  and  brought  her  to  a  safe 
anchorage  off  Constantinople  a&>ut  9  p.m. 

Upon  her  arrival  a  survev  was  held,  and  it  was 
iound  that  two  of  the  four  blades  uf  her  propeller 
had  been  broken  off,  and  that  the  third  one  was 
•damaged,  having  been  broken  about  8in»  from  the 
boss. 

At  the  trial  of  the  action  before  O'MaUey,  J., 
flitting  in  Yice- Admiralty,  it  was  contended  that 
this  &mage  was  due  to  the  towage.  The  judge 
awarded  lOOOZ.  to  the  plaintiffs  for  salvage  ser- 
vices,  and  such  amount  as  might  be  found  due  to 
iihem  for  damage  occasioned  to  the  propeller. 

At  the  reference  before  the  registrar  and 
merchfuits,  the  damages  were  assessed  at 
13162.  lis.  7(2.,  and  judgment  was  given  for  this 
amount  accordingly. 

The  defendant  appealed,  and  the  case  was  re- 
heard and  affirmed  on  appeaL 

The  defendants  now  appealed  to  the  Privy 
'Council. 

^.JiapinaU,  K.C.  (SoruUon,  K.C.  with  him)  for 
the  appellants). — The  judge  was  wrong  in  holding 
the  defendants  liable  for  the  damage  to  the  pro- 
peller. For  the  plaintiffs  to  recover  in  respect 
•of  such  damage  they  must  establish  that  it 
was  occasioned  oy  the  necessities  of  the  service. 
If  the  cause  of  the  damage  is  left  in  doubt 
the  defendants  ought  not  to  be  made  to  pay 
for  it : 

The  Thomae  Blyth,  Luah.  16  ; 
The  Comeliue  Grinnell,  11  L.  T.  Bep.  278 ;  2  Mar. 
Law  Gas.  O.  S.  140. 

Joseph  Walton,  K.C.  and  Dr.  Stubha,  for  the 
mdents,  contra, — If  the  salvors  have  not  been 
ity  of  negligence,  the  presumption  is  that  any 
or  damage  incurred  during  the  rendering  of 
the  services  was  occasioned  by  the  necessities  of 
the  service.  The  practice  of  the  courts  has  always 
Ibeen  to  give  effect  to  this  presumption : 

The  De  Bay,  49  L.  T.  Bep.  414;  5  Asp.  Mar.  Law 

Cas.  156 ;  8  App.  Cm.  559  ; 
Kennedy  on  Civil  Salvage,  p.  143. 

A*pinaU.  K.C.  in  reply.  ^^^  ^  ^ 

June  13. — The  judgment  of  the  court  was 
delivered  by  Sir  Fobd  Nobth. — This  was  an 
■appeal  by  the  master  and  owners^  .of  the 
steamship  Baku  Standard  from  a  judgment 
^f  the-  Supreme  Consular  Court  at  Constan- 
tinople, affirming  a  judgment  of  0*Malley,  J. 
by    which    he    awarded    to    the    master    and 


owners  of  the  steamship  Anghle  (the  present 
respondents)  the  sum  of  lOOOL  for  salvage  and 
towage  services;  and  also  damages  subsequently 
assessed  at  1316Z.  11«.  7d.  The  facte  were  as 
follows :  The  Baku  Standard,  of  London,  was  a 
Itrge  oil  tank  screw  steamer  of  2375  tons  register. 
On  the  evening  of  tbe  10th  Deo.  1898,  while 
passing  through  the  Sea  of  Marmora  on  a  voyase 
to  Batoum,  in  ballast,  she  became  disabled  by  the 
fracture  of  her  propeller  shaft.  This  was  about 
6  p.m.  She  was  practically  in  no  danger,  as  she 
was  not  making  any  water ;  there  were  numerous 
steamers  about,  and  the  weather  was  not  mi- 
favourable.  Tugs  could  easily  have  been  procured 
the  next  day  fi^m  either  Constantinople  or  the 
Dardanelles,  and  if  in  the  meantime  the  currents 
had  carried  her  towards  the  shore  she  could  have 
anchored  in  safety.  But  she  was  helpless,  and 
made  the  usual  sigpials  for  assistance.  First  one 
and  then  another  steamer  came  up  and  offered 
help,  but  the  master  declined  their  aid,  thinking 
he  might  do  better.  About  10  p.m.  the  Ang'de, 
having  seen  the  signals,  came  up.  She  wab  a  British 
steamer  of  1149  tons,  belonging  to  Malta,  and 
bound  for  Constantinople  in  bulast;  and  after 
some  discussion  it  was  agreed  that  she  should  tow 
the  Baku  Standard  to  Uonstaniineple,  then  about 
fifty  miles  distant.  The  price  to  be  paid  for  ha* 
services  was  left  to  be  setued  between  the  owners. 
Accordingly  a  4iin.  wire  hawser  belonging  to  the 
Baku  Stanidard  was  carried  to  the  Angele  and 
made  fast  en  her  starboard  quarter.  The  other 
end  of  that  hawser  was  shackled  to  the  starboard 
cable  of  the  BaJeu  Standard,  the  total  distance 
between  the  vessels  being  about  sixty  fathoms. 
When  ready  the  Angele,  with  the  other  vessel  in 
tow,  started  for  Constantinople  between  midnight 
and  1  a.m.  on  the  11th  Deo.  It  appeared  that 
both  vessels  (probably  from  being  in  ballast) 
steered  irregularly  and  yawed  a  eood  deal 
About  3  a.m.  a  violent  shock  was  felt  on  board 
the  Anghle  and  her  engines  began  to  race,  indicat- 
ing some  injury  to  the  screw.  But  she  completed 
her  tow  to  Constantinople,  reaching  that  port  in 
the  evening  of  the  same  day.  Upon  her  arrival 
there  it'was  found  that  two  of  the  four  blades  of 
her  propeller  had  been  broken  off  from  the  boss, 
while  a  third  blade  had  iJso  been  broken  across 
about  8in.  from  the  boss.  There  could  be  no 
doubt  that  this  occurred  at  the  time  of  the  shock 
above-mentioned,  but  Uiere  was  no  direct  evidence 
what  was  the  cause  of  the  accident.  Yarioos 
suggestions  were  made,  but  it  was  impossible  to 
ascribe  the  injury  with  certainty  to  any  definite 
cause.  It  occurred  during  the  towage,  and  there 
was  no  proof  that  the  master  and  crew  of  the 
Anghle  were  guUty  of  any  n^ligence  or  unskilf  ol 
man^^g^ment.  The  action  was  instituted  on 
behalf  of  the  Anghle  daimine  salva^  and  also 
the  amount  of  damage  actuaUv  sustained  by  her 
in  carrying  out  the  salvage  work,  with  consequent 
demurrage,  and  other  expenses.  The  judge  of 
the  Supreme  Consular  Court  condemned  tbe 
defendants  in  10002.  for  salvage  service,  and  also 
for  the  other  damages  claimed,  the  amount  to  be 
ascertained  by  the  registrar.  That  decision  was 
affirmed  on  appeal.  The  amount  claimed  for 
damages  was  1504{.  5s.  Id,,  and  the  registrar 
awarded  1316Z.  lis.  7d,  To  deal  first  with  tbe 
question  of  damages.  It  is  clearly  settled  that 
when  the  vessel  of  a  salver  has,  without  default 
en  his  part,  been  injured  in  the  perforoiancoof 
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8alTtge  serviced,  oompenaation  may  Ue  awarded 
to  bim  in  respect  of  uie  injury  bj  sastained,  and 
damages  consequent  thereon.  It  was  laid  down  by 
the  Judicial  Ck>mmittee  in  The  Be  Bay  (utn  sup.) 
that  it  was  always  justifiable— and  sometimes 
important,  if  it  could  be  done  —  to  ascertain 
what  damages  and  losses  the  salving  vessel  had 
snstuned  in  rendering  salvage  services.  It  is 
often  difficult  and  expensive,  and  sometimes  im- 
possible, to  ascertain  exaetly  the  amount  of  such 
toss,  and  in  such  cases  the  amount  of  salvage 
mast  be  assessed,  in  a  general  manner,  upon  so 
Hberal  a  scale  as  to  cover  the  loss,  and  to  afford 
also  an  adequate  reward  for  the  services  rendered. 
It  is  also  laid  down  in  the  case  of  The  Thomas 
Blyih  (ubi  «up.)  that  when  the  vessel  of  a  salvor  was 
injured  or  lost  while  engaged  in  a  salvage  service, 
the  presumption  was  that  the  injury  or  loss  was 
caused  by  the  necessities  of  the  service,  and  not 
by  the  default  of  the  salvors ;  and  that  the  burden 
cl  proof  lay  upon  the  parties  who  alleged  that  the 
loss  was  caused  by  the  salvors*  own  acttt.  Adopting 
the  principles  thus  hud  down,  and  in  the  absence 
oi  any  evidence  that  the  damage  to  the  Angele 
was  caused  by  n^ligence  or  default  on  the 
part  of  the  master  or  crew  of  that  vessel,  their 
Lordships  are  of  opinion  that  the  damages 
assessed  by  the  registrar  were  rightly  awarded 
against  the  appellants.  That  being  so,  the  com- 
pensation to  be  g^ven  for  salvage  services,  as 
distinguished  from  compensation  for  damage, 
ought  to  be  calculated  on  a  less  liberal  scale  than 
if  the  sum  given  for  salvage  was  intended  to 
cover  compensation  for  damage  also.  Their  Lord- 
ships are  of  opinion  that,  considering  the  evi- 
dence and  that  the  oompeneation  for  dama^  was 
dealt  with  separately,  full  lustice  would  have 
been  done  by  an  award  of  less  than  10002.  for 
salvage.  But  that  is  a  question  of  amount  only, 
and  it  is  not  the  custom  of  the  committee  to 
vary  the  decision  of  a  court  below  on  a  question 
of  amount,  merely  because  they  are  of  opinion 
that  if  the  case  had  come  before  them  in  the  first 
instance  they  might  have  awarded  a  smaller  sum. 
It  has  been  laid  down  in  The  Be  Bay  (t«H  «ut>.) 
and  other  cases  t^t  they  would  only  do  so  if  the 
amount  awarded  appeared  to  them  to  be  grossly 
in  excess  of  what  was  right;  which  is  not  the 
case  here.  Their  Lordships  will,  therefore,  humbly 
advise  His  Majesty  that  the  appeal  should  l>e 
dismissed.    The  appellants  must  pay  the  respon- 

Appeal  dismissed. 

Solicitors  for  the  appellants,  Thomas  Cooper 
and  Co. 

Solicitors  for  the  respondents,  Jtdl,  Oodfrey, 
and  Banvers. 


Sttjwme  (taart  af  |ttlrkatttrt 


COURT    OF    APPEAL. 

April  16  oflid  17,  1901. 

(Before  Rioby,  Collins,  and  Stirling,  L.JJ.) 

K6N10  V,  Brandt,  (a) 

APPBAL  FROM  THB   CHANCBRY  DIVISION. 

Consignment  of  goods — Alleged  specific  appropria^ 
tion — Claim  for  lien — BUls  drawn  a^atnst  par* 
ticular  shipments  of  goods — Contemporaneous^ 
letter  of  advice — Non-acceptance  of  bills — Pom- 
^71^  of  property  in  goods. 

The  defendants  carried  on  business  in  London,  and 
their  practice  was  to  sell  in  their  oum  names 
goods  shipped  to  them  by  P.  and  Co.,  who  carried 
on  business  abroad.  P.  and  Co.  used  to  specify 
in  advising  drafts  against  what  particular  ship- 
ments  the  same  were  drawn,  so  as  to  enable  toe 
defendants  to  tell  whether  the  particular  shiv* 
ments  consigned  to  them  did  %n  fact  cover  the 
then  outstanding  drafts,  but  not  to  affect  their 
right  to  treat  all  shipping  documents  as  cover  for 
the  whole  account  between  them  and  P.  and  do. 

P.  and  Co.  used  likewise  to  draw  upon  the 
plaintiffs,  who  cdso  carried  on  business  in 
London,  against  shipments  of  goods,  bills  which 
the  plaintiffs  accepted,  P.  and  Co.  afterwards 
forwarding  to  them,  as  security,  before  the  bills 
reached  maturity,  bills  d/rawn  by  P.  and  Co.  on 
first-class  firms  (among  them  being  the  defen^ 
dants),  accompanied  by  the  shipping  documents 
of  the  goods  shipped  by  them  to  sveh  firms,  and 
on  such  firms  accepting  the  bills  the  plaintiffs 
would  hand  over  to  them  the  shipping  documents 
which  otherwise  would  have  been  retained. 

The  defendants  having  received  instructions  from 
P.  and  Co.  to  seU  certain  goods  cU  a  specified 
price,  entered  into  contracts  for  the  sale  thereof^ 
Subsequently  P.  and  Co.  wrote  to  the  defendants^ 
that  they  had  drawn  upon  them  against  the 
goods,  and  the  bills  were  specified.  The  bilU 
were  drawn  to  the  order  of  the  plaintiffs  by  P. 
and  Co.  upon  the  defendants  for  various  sums, 
and  were  together  intended  to  provide  for  part 
of  the  credit  or  advances  made  by  the  plaintiffs 
to  P.  and  Co. 

Bills  of  lading  for  the  goods,  indorsed  in  favour 
of  the  defendants,  were  afterwards  forwarded 
to  them  by  P.  and  Co.  The  defendants  took 
possession  of  the  bills  of  lading,  and  applied 
them  in  satisfying,  so  far  as  they  would  go,  the 
contracts  into  which  they  had  entered;  but^ 
becoming  doubtful  as  to  the  financial  position  of 
P.  and  Co.'s  firm,  they  declined  to  accept  the 
bills  of  exchange,  and  claimed  to  treat  the  pro- 
ceeds of  sale  of  the  goods  as  availahle  for  pay^ 
ment  of  the  general  balance  of  account  between 
themselves  and  P.  and  Co, 

Held  {affirming  the  decision  of  Buckley,  J.),  thctt 
there  was  no  specific  appropriation  of  the  goods 
in  favour  of  tne  plaintiffs ;  that  the  defendants 
were  not  compellable  to  accept  the  bills ;  and  that 
nothing  had  been  done  to  defeat  the  primary  right 
of  the  defendants,  in  whose  custody  the  goods 
were,  to  aeal  with  them  for  their  own  purposes 
and  irrespective  of  any  rights  of  the  plaintiffs, 

(a)  Reported  by  B.  A.  Sobatohuit,  E8<|.,  Bftrrieter-ftt-Lftw. 
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This  was  an  appeal  on  the  part  of  the  plaintiffs, 
Konig  Brothers,  that  the  order  made  in  this 
miction  by  Buckley,  J.,  and  dated  the  26th  March 
1901  (refusing  to  make  any  order  upon  the 
plaintiffs*  motion  except  that  the  costs  thereof 
should  be  costs  in  thie  action),  might,  except  in 
regard  to  the  direction  as  to  costs,  he  rerersed  or 
varied;  and  that  it  might  be  oixlered  tiiat  the 
defendants  William  Brandt,  Sons,  and  Co.,  their 
servants  and  agents,  be  restrained  until  the  trial 
of  this  action  or  further  order  from  parting  or 
•dealine  with  the  proceeds  of  sale  of  2250  bags  of 
linseed  and  2375  ba^^s  of  linseed  respectively 
shipped  by  the  firm  of  William  Paats,  Boche,  and 
Co.,  of  Buenos  Ayres,  per  the  ship  Minho,  and 
1518  bags  of  linseed  shipped  by  the  same  firm  per 
the  ship  Virgen  de  Lowraes^  the  respective  bills  of 
lading  for  all  which  shipments  were  in  the  months 
of  Jan.  and  Feb.  1901  sent  to  the  defendants,  or 
any  part  of  such  proceeds  of  sale,  without  pro- 
viding for  the  payment  to  the  plaintiffs  oi  all 
moDejs  owing  to  the  plaintiffs  in  respect  of  the 
sum  of  9000Z.,  part  of  the  credits  or  advances  to 
the  amount  of  12,5001.  made  by  the  pkintLffs  to 
the  firm  of  William  Paats,  Roche,  and  Co.,  such 
sum  of  9000/.  being  the  amount  intended  to 
be  provided  for  by  three  bills  of  exchange, 
dated  the  22 ad  Jan.  1901,  drawn  to  the  order  of 
the  plaintiffs  by  the  said  firm  upon  the  defen- 
dants for  the  respective  sums  of  2500Z.,  dOOOZ., 
and  3500^,  which  bills  the  defendants  refused  to 
accept. 

The  material  facts  of  the  case  are  fully  stated 
in  the  judgment  of  Buckley,  J.,  which  was 
delivered  on  the  26th  March  1901,  as  follows : 

Buckley,  J. — In  Aug.  1899  and  onwards 
William  Paats,  Roche,  and  Go.  were  a  firm  of 
merchants  catryingon  basiness  at  Buenos  A^res. 
At  the  same  time  William  Brandt,  Sons,  and  Go. 
were  a  firm  of  merchants  and  foreign  brokers 
•carrying  on  business  in  the  city  of  London.  As 
between  Paats  and  Co.  and  Brandt  and  Go.  there 
was  a  course  of  dealing  respecting  which  I  will 
read  from  the  affidavit  cf  Augustus  Philip 
Brandt.  He  says:  "At  first  the  said  William 
Paats,  Roche,  and  Go.  were  in  the  habit  of  draw- 
ing from  time  to  time  drafts  for  large  amounts 
which  they  advised  to  my  said  firm  without 
specifying  in  the  drafts  the  shipments  or  con- 
templated shipments  in  respect  of  which  they 
were  drawn,  and  though,  as  a  rule,  they  remitted 
in  due  course  bills  of  lading  as  cover  for  the 
drafts,  my  firm  found  that  this  course  of  business 
was  inconvenient  because  it  was  impossible  to 
tell  readily  whether  the  shipping  documents 
which  my  said  firm  might  have  in  hand  or  expect 
at  any  particular  time  were  sufficient  to  cover  the 
drafts  drawn  by  the  said  William  Paats,  Roche, 
and  Go.,  and  whether,  therefore,  tbey  might 
prudently  accept  the  bills  of  the  last-mentioned 
firm.  GoQsequently  the  said  William  Paats, 
Roche,  and  Go.  were  requested  by  my  said  firm 
to  specify  and  thereafter  did  specify  in  advising 
asrainst  what  particular  sbipments  or  contem- 
plated shipments  such  drafts  wera  drawn.  The 
practice  of  specifying  the  shipments  against 
which  bills  were  drawn  was  adopted  entirely  for 
the  protection  and  convenience  of  my  said  firm, 
and  to  enable  them  to  tell  whether  the  particular 
shipments  consigned  to  them  did  in  tact  cover 
the  then  outstanding  drafts,  and  to  enable  them 


to  exercise  a  discretion  in  acceptiog  the  drafts, 
and  was  not  intended  to  and  did  not  affect  the 
right  of  my  said  firm  to  treat  all  shipping  doca* 
ments  as  cover  for  the  whole  account  between 
them  and  the  said  William  Paats,  Roche,  and 
Oo.,  or  give  any  security  to  bill  holders  upon  the 
shipments.  We  were  never  under  aoy  obligation 
to  accept  a  draft,  but  always  reserved  the  right 
to  refuse  if  in  our  judgment  the  state  of  the 
general  account  between  us  and  the  said 
William  Paats,  Roche,  and  Go.,  the  cover  in 
hand  or  expected,  and  all  the  other  ciroam- 
stances,  justified  us  in  so  doine.  All  accounts 
between  us  and  the  said  firm  of  William  Paats, 
Roche,  and  Go.  were  made  up  with  interest 
on  both  sides."  During  the  same  time  Konig 
Brothers  were  a  firm  carrying  on  business  in 
the  city  of  London,  and,  under  a  transaction 
which  initiated  with  a  letter  of  the  25th  Aug. 
1897  written  by  Konig  Brothers  to  Brandt  and 
Go.  as  the  representatives  of  Paats  and  Co.,  a 
course  of  business  had  been  established  between 
the  parties.  As  to  the  course  of  business  between 
them,  I  will  read  from  the  affidavit  of  Friedrich 
Adolph  Konig.  He  says :  *'  Gonsiderable  business 
took  place  between  Paats,  Roche,  and  Go.  and  my 
said  m*m  in  accordance  with  those  terms,  the  course 
of  such  business  being  for  Paats,  Roche,  and  Go. 
to  draw  upon  my  firm,  against  their  shipments  of 
goods,  bills  which  we  accepted,  and  for  Paats,  Roche, 
and  Go.  afterwards  to  forward  to  us  as  security, 
before  the  bills  accepted  by  us  reached  maturity, 
bills  drawn  by  them  on  first-class  firms  accom- 
panied (except  in  such  instances  as  hereinafter 
mentioned)  by  the  bills  of  lading  and  shipping 
documents  of  the  goods  shipped  by  them  to  such 
firms,  and  on  such  firms  accepting  the  bills  whoi 
presented  by  my  firm  for  us  to  band  over  to  such 
firms  the  bills  of  lading  and  shipping  documents, 
and,  in  the  event  of  any  such  firm  declining  to 
accept  such  bills,  my  firm  would  have  retained  the 
bills  of  lading  and  shipping  documents  and  the 
goods  to  which  they  related  as  security  for  the 
bills  so  accepted  by  us.  In  some  instances  the 
bills  of  lading  and  shipping  documents  would  be 
sent  direct  to  the  firms  on  whom  Paats,  Roche, 
and  Go.  had  drawn  in  our  favour,  but  in  those 
oases  the  said  documents  and  the  goods  to  which 
they  related  were  so  sent  as  cover  for  the  bills 
drawn  in  our  favour,  and  in  order  that  by  means 
of  the  said  documents  and  goods,  or  by  means  of 
the  bills  being  accepted,  our  previous  advances 
should  be  met.  No  objection  was  taken  by  us  to 
this  departure  from  the  original  terms,  provided 
the  bills  in  our  favour  were  drawn  on  firms  of 
whom  we  approved  and  were  accepted  by  such 
firms.  It  is  usual  in  dealings  of  a  similar  nature, 
where  the  parties  ai«  well  known  to  each  other,  to 
send  the  shipping  documents  to  the  intended 
acceptors  of  the  bills  direct,  it  being  a  condition 
that  they  will  accept  the  bills  when  presented. 
This  course  was  always  adopted  by  Messrs.  Paats, 
Roche,  and  Go.  when  drawing  on  the  defendants, 
who  are  a  well-known  firm  oi  merchante."  Tbat 
being  the  course  of  dealing  between  those  two 
firms  of  Brandt  and  Go.  and  Konig  Brothers 
respectively,  the  transaction  with  which  1  have  to 
defu  is  this :  By  a  telegram  of  the  15th  Oct.  1900, 
Paate  and  Go.  instructed  Brandt  and  Go.  to  sell 
for  them  500  tons  of  linseed,  and  a  contract  was 
made  accordingly.  The  grain  was  to  follow. 
That  transaction  is  known  as  ''linseed  business 
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2^a  22,"  and  the  ooniraot  is  dated  the  17th  Oct. 
1900.    On   the   19th   Oct    1900,    upon   farther 
iDstraotions  giTen  by  Paats  and  Ck>.  to  Brandt 
4Uid  Co.  the  latter  sold  for  Paats  and  Co.  300  tons 
of  linseed,  and  that  is  known  as  "  linseed  basiness 
No.  23."    On  the  30th  Oct.  1900  Paats  and  Co. 
wrote  to  Konig  Brothers :  "  We  have  the  honour 
to  i]i&>rm  yon  that  we  haye  made  free  to  value 
upon  your  esteemed  firm  sji^ainst  our  shipments 
for  acoount  of  third   parties" — ^then  follow  the 
descriptions  of  three  bills,  aggregating  to  12,500Z., 
at  ninety  days  sight,  London  and  Union  Bank— 
^'  whioh  please  protect  on  presentation  to  the  debit 
<i  onr  aocormt.    The  shipping  docoments  which 
form  the  secoriiy  for  these  drafts  as  cover  will  be 
forwarded  to  yon  as  usual"    What  next  took 
idace  was  that  on  the  22nd  Jan.  1901  Paats  and 
Co.  drew  upon  Brandt  and  Co.  three  bills  for 
2500L,  30001.,  and  3500Z.  respectiyely,  making  a 
iotal  of  9000L     I  will  read  one  of  those  bills, 
which  will  be  sufficient  as  they  are  all  in  similar 
form :  **  Buenos  Ayres,  22nd  Jan.  1901.  25002.    At 
ninety  days  sight  of  this  our  second  of  exchange 
(first  and  third  of   the  same  tenour  and  date 
unpaid)   pay   to  the   order    of    Messrs.    Konig 
Brothers  25002.  sterling.    Yalne  in  acoount  which 
jfiace  to  account  of  against  shipment  of  graia  as 
.advised  per  CUta  de  mUano"    On  the  same  date 
Paats  and  Co.  wrote  to  Brandt  and  Co.:  *'We 
-confirm  our  respects  of  the  18th  inst,  and  now 
beg  to  inform  you  that  we  have  taken  the  liberty 
-of  drawing  upon  you  against    .    .    .    and  against 
Hnseed  business  No.  22, 5500Z.,  and  against  linseed 
basiness  No.  23,  3500Z.,  as  follows.''    Then  the 
letter  gives  the  numbers  of  the  bills  and  their 
amounts,    and  they    are   the  same  amounts  as 
before  mentioned— -viz.,  2500Z.,  3000Z.,  and  35002., 
making    90002.     They  conclude  thus:  *< Which 
drafts   we   recommend   to   your   protection  on 
presentation  to  our  debit."    What  took  place, 
therefore,  so  far  as    that   transaction   is   con- 
cerned, was   this:  Paats   and   Co.  drew    upon 
Brandt  and  Co.  bills  whioh  refer  to   a  certoin 
cargo  of  grain  by  these  words  *'  which  place  to 
account  of  against  shipment  of  grain"  and  so 
on,  and  simultaneously  wrote  to  Brandt  and  Co., 
saying:    ''Againsc  linseed  contract  No.  22  and 
linseed  contiact  No.  23  we  have   drawn  these 
In  Is."    Now,  1  pause  there  for  the  purpose  of 
saying  that,  as  I    understand  the  decision   in 
Broum,  Shipley,  and   Co,  v.  Kough  (52  L.  T. 
Eep.  878 ;  5  Asp.  Mar.  Law  Cas.  4^ ;  29  Ch.  Div. 
848),  the  effect  of  a  bill  in  that  form  and  of  a 
letter  of  advice  in  that  form  is  not  to  appropriate 
the  goods  oontained  in  the  shipment  referred  to 
in  the  bills  to  answer  the  bills ;  it  is  not  a  specific 
appropriation.  On  the  21st  Jan.  1901  Paats  aud  Co. 
wrote  to  KonigBrothers,  and  the  letter  to  them  was 
ae  follows :  *'  We  confirm  our  respects  of  the  17th 
inst,  and  have  .the  honour  to  hand  you  inclosed." 
Then  follows  a  list  of  bills,  among  whioh  are  the 
25002.  and  the  30002.  and  the  35002.  on  Brandt 
and  Co.    Then  they  fo  on  to  say:  "Which  we 
request  you  to  negotiate  at  best  for  our  credit 
ananst  our  drafts  of  12.5002."    On  the  18th  Feb. 
1901  Brandt  and  Co.  received  the  letter  of  the 
22nd  Jan.  1901  which  I  have  read.     Two  days 
before  that— ie.,  on  the  16th  Feb.  1901— Brandt 
and  Co.  heard  of  the  death  of  William  Paats, 
who  was  the  senior  member  of  the  firm  of  Paats 
-and  Co.,  and  Brandt  and  Co.  had  reason  to  believe 
^hni  the  firm  of  Paats  and  Co.  would  request 
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a  moratorium.  On  the  18th  Feb.  1901  Brandt 
and  Co.  received  from  Paats  and  Co.  a  further 
letter,  dated  the  25th  Jan.  1901,  and  that  is  one 
in  which  they  wrote:  "We  beg  to  confirm  our 
letter  of  the  22nd  inst.,  and  to  hand  you  inclosed 
bills  of  lading  and  invoices  for  the  following 
linseed  contracts"  —  amongst  which  were  the 
linseed  business  No.  23,  2250  bags — "  and  request 
you  to  credit  us  for  the  following  amounts."  In 
respect  of  that  the  sum  is  18592.  lOs.  On  the  25th 
Feb.  1901  Brandt  and  Co.  received  another  letter, 
dated  the  1st  Feb.  1901,  in  which  Paats  and  Co.  say : 
"  Please  find  herewith  further  bills  of  lading  and 
invoices  for  the  following  linseed  contracts  No.  23, 
2375  bags,  and  we  request  you  to  credit  us  with 
the  following  amounts."  In  respect  of  that  the 
sum  is  18712. 16$,  4d,  The  bilLi  drawn  on  Brandt 
and  Co.  came  forward ;  they  were  sent  to  Brandt 
and  Co.  for  acceptance,  and,  under  the  circum- 
stances which  I  have  mentioned,  Brandt  and  Co. 
refuse  to  accept  them.  The  bills  of  lading  as 
they  came  forward  were  indorsed  by  Paats  and 
Co. :  '*  Deliver  to  Messrs.  William  Brandt,  Sons, 
and  Co.,  or  order.  Paats,  Boohe,  and  Co."  That 
is  the  state  of  the  facts.  In  that  state  of  things 
Eonig  Brothers  claim  to  be  entitled  as  aeainst 
the  cargoes  of  linseed  which  I  have  referred  to^ 
or  rather  against  the  sums  which  are  to  be  placed 
by  way  of  credit  against  them,  the  linseed  having 
been  sold — ^to  have  a  security.  The  question  is 
whether  they  are  entitled  to  such  a  security  or 
not.  First,  I  want  to  examine  what  was  the 
position  of  matters  as  between  Paats  and  Co. 
and  Brandt  and  Co.  It  appears  to  me  that  in  the 
course  of  business  as  between  Paats  and  Co.  and 
Brandt  and  Co.,  the  latter  had  in  the  middle  of 
Oct.  1900  sold  linseed  forward  by  the  orders  of 
Paats  and  Co.,  and,  in  order  to  complete  all  those 
contracts,  Paats  and  Co.  were  bound  to  supply 
Brandt  and  Co.  with  linseed  to  comply  with  the 
orders  for  goods  which  thev  had  sold.  Paats  and 
Co.  did  send  shipping  documents  relating  to 
linseed  indorsed  to  Brandt  and  Co.,  or  uieir 
order,  and  the  same  were  sent  to  answer  these 
particular  contracts.  What  were  Brandt  and 
Co.'s  rights  in  respect  of  them  P  According  to 
the  course  of  business  as  between  Paats  and  Co. 
and  Brandt  and  Co.  as  detailed  in  the  affidavit 
which  I  have  read,  it  seems  to  me  that  Brandt 
and  Co.  were  entitled  to  take  that  linseed  and  to 
sell  it,  and  to  appropriate  the  proceeds  of  sale  to 
the  general  account  as  between  them  and  Paats 
and  Co.  But  suppose  that  it  were  the  fact  that 
they  were  not  entitled  to  do  so  unless  they  also 
accepted  the  bills,  I  have  got  to  see  then  whether 
Paate  and  Co.  were  entitled  to  say  to  Brandt 
and  Co. :  "  We  send  you  these  goods  to  answer 
the  sales  which  you  have  made  under  our  order ; 
but  we  send  them  on  the  condition  that  you  shall 
not  take  the  goods  unless  you  accept  these  bills." 
It  appears  to  me  that  they  could  not  do  that.  It 
seems  to  me  that  immediately  Paats  and  Co.  sent 
to  Brandt  and  Co.  the  bills  of  lading  representing 
the  goods  indorsed  to  their  order,  the  property 
passed  to  Brandt  and  Co.,  and  that  Brandt  and 
Co.  were  entitled  to  take  that  property,  and  the 
proceeds  of  that  property,  ana  to  deal  with  it 
according  to  the  course  of  business  as  between 
them  and  Paints  and  Co.  What  is  argued  on 
the  other  hand  is  this :  It  is  said  that  that  is  not 
so ;  that  the  goods  were  only  sent  with  a  condition 
that   Brandt  and  Co.  should  accept  the  bills; 
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that  Brandt  and  Co.  did  not  accept  them;  and 
that,  therefore,  either  the  property  did  not 
pass  or  that,  if  it  did  pass,  it  revested  in 
Paats  and  Oo.  Upon  that  I  will  only  refer 
to  what  was  said  in  the  Court  of  Appeal  in 
Ex  parte  Banner;  Be  Tappenbeck  (34  L.  T. 
Rep.  199 ;  2  Oh.  Div.  278.  at  d.  289)  by  MelUsh, 
L.J.  Referring  to  Shephera  y.  Harrison  (24 
L.  T.  Rep.  857;  1  Asp.  Mar.  Law  Gas.  66; 
L  Rep.  5  E.  <&  I.  App.  116),  he  said,  the  bill  having 
been  sent  to  an  asent:  "Under  these  circum- 
stances it  was  held  oy  the  House  of  Lords  that 
the  consignee  had  no  right  to  keep  the  bill  of 
lading  without  accepting  the  bill  of  ezchan^. 
This  case  is  no  authority  for  holding  that  if  the 
property  in  the  goods  had  already  passed,  the 
property  would  revest  on  the  bills  of  exchange 
being  refused  acceptance."  But  suppose  that  I 
were  wrong  in  respect  of  that,  I  want  to  go  on  to 
investigate  next  what  were  the  rights  as  between 
Paats  and  Co.  and  Konig  Brothers.  Now,  here  I 
am  assuming  an  hypothesis  contrary  to  what  I 
said  just  now,  that,  as  between  Paats  and  Co.  and 
Brandt  and  Co.,  Paats  and  Co.,  by  reason  of 
Brandt  and  Co.'s  refusing  to  accept  the  bills,  had 
retaken  the  property  and  had  the  disposal  of  the 
goods.  Suppose  that  that  was  so,  wnat  did  they 
do  P  They  wrote  to  Konig  Brothers.  The  letter 
was  that  of  the  30th  Oct.  1900,  saying  that  they 
had  drawn  upon  Konig  Brothers  for  such  and 
such  amounts,  "  which  please  protect,'*  and  add- 
ing, "The  shipping  documents  which  form  the 
security  for  these  drafts  as  cover  will  be  forwarded 
to  you  as  usual."  That  did  not  give  any  security, 
of  course;  it  was  a  promise  of  something  to  be 
done  in  the  future.  In  effect  they  say :  **  We 
have  drawn  upon  you  and  we  ask  you  to  come 
under  liability  for  our  benefit,  and  we  will  here- 
after give  you  a  security."  That  will  not  give  a 
security.  Then  on  the  21st  Jan.  1901  they  write 
that  they  hand  Konig  Brothers  certain  bills — 
those  were  bills  in  the  form  which  I  have  read — 
and  add,  *'  which  we  request  you  to  negotiate  at 
best  for  our  credit  against  our  drafts  of  12,5002." 
Paats  and  Co.  then  sent  to  Konig  Brothers  the 
bills  in  the  form  in  which  they  were  in  Brown, 
Shipley,  and  Co.  v.  Rough  {ubi  sup,),  which  would 
show,  of  course,  that  a  particular  cargo  was 
referred  to  in  the  bill.  But  otherwise  there  was 
no  communication  by  Paats  and  Oo.  to  Konig 
Brothers  that  the  goods  dealt  with  by  such  bills  oi 
lading,  if  there  were  any — and,  of  course,  there 
would  be  in  respect  of  those  shipments — were  to 
be  security  for  them.  It  seems  to  me  that  the 
utmost  that  they  did  by  the  letter  of  the  2l8t 
Jan.  1901  was  in  effect  to  say :  "  We  give  to  you, 
Konig  Brothers,  such  rights  as  arise  from  the 
fact  that  the  bills  on  Brandt  and  Co.  which  we 
send  you  contain  a  reference  to  the  cargo."  Does 
that  give  a  security  P  It  appears  to  me  that  it  does 
not.  If  the  proposition  be  right  as  laid  4own  by 
Ohitty,  J.,  and,  I  think,  again  by  the  Court  of 
Appeal,  in  Brown,  Shipley,  and  Co.  v.  Kough  {ubi 
sup.)  be  correct,  it  seems  to  me  that  that  cannot 
be  80.  Ohitty,  J.  says  this  (at  p.  856  of  29  Oh.  Div. ) : 
"  I  take  it  now  to  be  settled  law  that  a  mere  refer- 
ence on  the  face  of  the  bill  to  a  cargo,  showing 
that  the  bill  is  drawn  (to  use  a  term  in  mercantile 
language)  as  against  the  cargo,  does  not  create 
any  charge  in  favour  of  the  bul-holder  as  against 
the  cargo  or  the  proceeds  of  the  cargo."  £i  the 
letter  of  the  21st  Jan.  1901  that  is  the  most  that, 


it  seems  to  me,  Konig  Brothers  got.  They 
got  such  benefit  as  would  flow  from  the  fact  that 
the  bills  were  dniwn — according  to  mercantile 
language — as  against  the  cargo.  To  show  that 
that  proposition  is  right,  I  will  refer  to  what 
Hellish,  L.J.  laid  down  in  Bchey  and  CoJt 
Perseverance  Ironworks  v.  OUier  (27  L.  T. 
Rep.  362 ;  1  Asp.  Mar.  Law  Cas.  413 ;  L.  B^. 
7  Oh.  App.  695«  at  p.  699).-  There  the  Lord 
Justioe  says  this :  "  The  indorsement  of  a 
bill  gives  only  a  right  to  the  bill,  and  I  do  not 
think  that  any  mercantile  man  would  suppose, 
because  he  saw  in  the  bill  the  words  '  which  place 
to  account  cargo  per  A.,'  that  he  was  to  have  a 
lien  on  the  cargo.  A  mercantile  man  who  is 
intended  to  have  a  lien  on  a  cargo  expects  to  have 
the  bill  of  lading  annexed;  if  there  is  no  bill  of 
lading  annexed,  he  only  expects  to  get  the 
security  of  the  bill  itself."  It  seems  to  me,  there- 
fore, that  all  iJiat  Konig  Brothers  got  from  Paata 
and  Co.  was  such  right,  if  any,  as  arose  from  the 
fact  t^at  the  deal  was  in  the  form  in  which,  in  point 
of  fact,  it  was.  That,  it  seems  to  me,  is  not  an  ap- 
propriation of  the  goods  to  answer  the  bill.  But 
then  the  plaintiffs'  counsel  disclaimed  the  notion 
of  appropriation,  and  said  that  their  case  really 
rest^  upon  equitable  assignment.  I  do  not  see 
how  equitable  assignment  is  available  at  alL  For 
the  purpose  of  equitable  assigpiment,  it  se^ms  to 
me  tiiat  you  must  get  to  this :  that  Paats  and  Co. 
having  goods  in  uie  hands  of  Brandt  and  Co., 
which  goods,  or  the  proceeds  of  which  goods, 
belong^  to  them,  Paats  and  Co.  say  to  Brandt 
and  Co. :  "  Hand  those  goods  or  their  proceeds  to 
Konig  Brothers,  and  tell  Konig  Brothers  of 
that.  I  do  not  see  that  the  facts  here  come  up 
to  that.  What  Paats  and  Oo.  had  said  to  Brandt 
and  Co.  was  :  **  Here  are  these  goods  deliverable  to 
you  to  answer  our  sales."  And,  according  to  the 
course  of  business  as  between  Paats  and  Oo.  and 
Brandt  and  Co.,  if  Mr.  Brandt's  affidavit  is  right, 
the  proceeds  would  go  to  the  general  credit  of  the 
account  as  between  the  parties.  It  appears  to  me 
that  Paats  and  Oo.  could  not,  and  did  not,  assign 
in  favour  of  Konig  Brothers  any  right  in  respect 
of  these  goods.  I  must,  therefore,  make  no  order 
upon  this  motion  except  that  the  costs  of  the 
motion  be  costs  in  the  action. 


From  that  decision  the  plaintiffs  now  appealed. 

Henry  Terrell,  K.C.  and  Christopher  James  for 
the  appellants. 

Birrell,    K.C.    and     B.    J.    Parker    for    the 
respondents. 

The   arguments   sufficiently  appear  from  the 
judgments. 

The  following  authorities  were  cited  or  referred 
to  in  the  course  of  the  arguments : 

Frith  V.  Forbes,  4  De  G.  F.  &  J.  409  ; 

Inman  v.  Clare,  1  Johns.  769  ; 

Shepherd  v.  Harrison,  24  L.  T.  Eep.  857 ;   1  Asp. 

Mar.  Law  Cas.  66 ;  L.  Bep.  5  £.  &  I.  App.  116; 
Brown,  Shipley,  and  Co.  v.  Kough,  52  L.  T.  Bep. 

878;   5  Asp.  Mar.  Law  Cas.  433 ;   29  Ch.  Di?. 

848; 
Ex  pa/rte  Banner ;  Re  Tappenbeck,  34  L.  T.  Bep. 

199  ;  29  Cb.  Div.  278,  at  p.  288  ; 
Taiiby  v.  Qgicxal  Receiver,  60  L.  T.  Eep.  162 ;  13 

App.  Cas.  523,  at  p.  543  ; 
Sale  of  Goods  Aot  1893,  a.  19,  sab-ss.  1,  2,  3. 


MARITIMB  LAW  OASES. 


203 


Or.  OF  App.] 


E!6Nia  V,  Brandt. 


[Ot.  op  App. 


BiGBT,  LJ*. — ^I  am  of  opinion  that  the  judg- 
ment of  the  learned  judee  in  the  court  below 
ought  to  be  supported,  and  that  the  relief  asked 
for  by  this  appeal  ought  to  be  declined.  I  think 
ihat  the  learned  judge  in  the  court  below  was 
-qmie  right  in  his  jud^ent  upon  the  points  that 
were  there  raised,  and  that  that  is  silfficieDt.  I 
therefore  say  that  the  decision  found  by  the 
learned  judge  in  the  court  below  was  right  and 
ought  to  M  afi&rmed,  and  I  do  not  think  it 
necessary  to  make  any  other  obervations  upon 
the  points  argued.  The  appeal  will  be  dismissed 
with  costs. 

Collins,  L.J. — ^I  am  of  the  same  opinion.    I 
agree  with  the  decision  of   Buckley,  J.,  and  I 
agree  with  the  grounds  upon  which  he  has  arrived 
at  it.    The  foundation  of  Mr.  Terrell's  argument 
is  double;  he  has  two  points.    First  of  all  he 
contends  that  by  the  general  agreement  between 
tbe  plidntiffs,  Eonig  Brothers,  and  William  Faats, 
Boche,  and  Co.,  the  forei^  firm  in  Buenos  Ay  res, 
the  plaintiffs  became  entitled  to  a  specific  assi^- 
ment  of  the  particular  cargo  upon  which  the  hen 
is  claimed  in  this  case.    The  plaintiffs  say  that 
there  was  a  eeneral  agpi'eement  which  gave  them 
an  equitable  right  to  each  specific  portion  of  cargo 
as  and  when  it  was  the  suoject-matter  of  a  bill 
of  exchange  drawn  against  it,  and  that,  taking 
the  antecedent  agreement  and  the  appropriation 
by  i^e  drawing  of  a  particular  bill  oi  exchange 
against  it,  the  conditions  entitling  them  to  their 
Hen  were  fufilled.    On  that  gpround  they  say  that 
they  have  a  lien  upon  the  proceeds  of  a  particular 
cargo  in  this  case.    But,  furthermore,  they  say 
that  that  lien  overrides  any  claim  of  the  defen- 
dants William  Brandt,  Sons,  and  Co.  to  hold  that 
cargo  in  their  own  right.    Buckley,  J.  has  held 
first — I  think  that  he  held   it  as  the  second 
point,  but  it  is  one  of  the  essential  points — tbat 
no  specific  appropriation  of  this  particular  cargo 
in  ravour  of  the  plaintiffs  was  made  out;  and, 
seoondly,  that  notliing  was  done  to  defeat  the 
|Hrimary  right  of  the  defendants,  in  whose  custody 
it  is,  to  deal  with  it  for  their  own  purposes  and 
irrespective  of  any  rights  of  the  plamtiffs.    Now, 
I  wul  deal  with   the    second   point  first.     The 
defendants  were  the  persons  who  acted  as  corre- 
spondents for  the  foreign  firm  of  William  Faats, 
Boche,  and  Co..    Their  course  of  business  was  to 
sell  in  their  own  name,  as  principals,  certiiin  con- 
signments forwarded  to  them  by  the  foreign  firm 
abroad.     They   did  in    point  of   fact  s^  and 
become  liable  to  the  purchasers  for  the  delivery 
of  the  particular  consignment  in  question  respect- 
ing which  the  point  as  to  the  right  of  lien  in  this 
-case  arises.    Now,  having  sold  that  consignment, 
as  far  back,  I  think,  as  October  of  last  year  by  a 
-oontraot  to  arrive  they  were  bound^  to  the  pur- 
chasers of  that  cargo  to  furnish  the  goods  therein 
named  as  soon  as  they  same  forward.    In  that 
state  of  facts  the  foreign  firm  of  William  Paats, 
Boche,  and  Co.  sent  to  the  defendants  a  letter  in 
whish  they  make  mention  of  certain  drafts  which 
the^  have  drawn  in  favour  of  the  plaintiffs,  and 
invite  the  protection  of  the  defendiaats  to  these 
-drafts,  amounting  in  all  to  a  sum  of  something 
like  9000Z.    By  a  letter  dated  a  day  or  two  after- 
wards, they  forward  bills  of  lading  for  one  portion 
*-that  is,  the  portion  in  question  in  this  case — of 
the  consignments  in  respect  of  which  they  have 
by  the  letter  I  first  referred  to  stated  tbat  they 
iiave  drawn  drafts  in  favour  of  the  plaintiffs.    I 


need  only  deal  with  the  bill  of  lading  embracing 
the  particular  consignment  now  in  question.  The 
bill  of  lading  is  forwarded  fully  indorsed  in  favour 
of  the  defendants,  and  it  represents  goods  to  the 
value  of  about  18002.  Now,  it  is  said  by  Mr, 
Terrell  that  the  obligation  to  accept  all  these 
dmits  to  the  extent  of  about  9000Z.  was  a  con- 
dition precedent,  as  I  understand  him,  to  any 
right  whatever  on  the  part  of  the  defendants  to 
d^  with  this  particular  bill  of  lading  indorsed 
to  them  and  prima  fciciet  therefore,  conveying 
to  them  the  unincumbered  property  in  and  the 
right  to  deal  with  those  goods.  That  seems  a 
very  extraordinary  and  unreasonable  contention 
on  the  face  of  it.  But  I  do  not  say  that  it  would 
be  impossible  for  the  parties  to  agree  that  such 
were  their  rights.  We  have,  however,  got  to  find 
out — and  we  have  only  got  the  materials  of  the 
affidavits  and  documents  before  us — whether 
business  was  being  done  between  the  defendants 
in  England  and  William  Faats,  Boche,  and  Co. 
out  in  Buenos  Ayres  on  these  terms.  When  you 
come  to  look  at  the  defeudant  Augustus  Philip 
Brandt's  affidavit  which  Buckley,  J.  has  adopted, 
it  seems  to  me,  if  we  believe  it,  to  negative  any 
such  possibility.  When  on  an  application  of  this 
kind  we  are  not  finally  deciding  upon  the  rights 
of  the  parties,  it  seems  to  me  to  be  quite  reason- 
able to  accept  the  statement  of  Augustus  Philip 
Bi*andt  in  this  matter,  especially  where  it  coin- 
cides with  the  common-sense  view,  and  what  one 
would  anticipate  ought  to  be  the  course  of  dealing 
between  the  parties.  Just  look  at  the  position  c3 
the  defendants.  They  have  sold  by  the  direction 
of  the  foreign  firm  of  William  Paats,  Boche,  and 
Co.  this  particular  consignment.  They  have 
made  themselves  responsible  to  the  purchasers. 
Are  we  to  assume  that  they  have  afpeed  that 
their  right  to  deal  with  the  bill  of  ladmg,  repre- 
senting the  parcel  that  they  have  sold  in  perform- 
ance of  a  contract  for  wmch  they  have  become 
personally  liable  at  the  instance  of  the  vendors, 
18  to  be  fettered  by  an  obligation  to  make  them- 
selves personally  Uable  by  accepting  bills  to  the 
extent  of  9000lP  The  contention,  negatively 
put,  as  it  was  put  by  Mr.  Parker,  appears  to  me 
to  be  ridiculous.  I  cannot  gather  that  out  of  the 
agreement  between  the  parties ;  and,  if  I  do  not 
get  it  out  of  the  agreement  between  the  parties,  I 
certainly  do  not  get  it  as  an  inference  of  law  from 
the  method  in  which  the  bills  of  lading  have 
been  sent  and  the  method  in  which  the 
drafts  which  the  defendants  were  invited  to 
accept  have  been  sent.  We  have  not  got  here  a 
case  analogous  to  that  of  Shemherd  v.  Ha/rrUon 
(24  L.  T.  Bep.  857 ;  1  Asp.  Mar.  Law  Cas.  66 ; 
L.  Bep.  5  E.  &  L  App.  116}  at  all.  Shepherd  v. 
Harrison  {ttbi  sup.)  was  a  case  between  buyer  and 
seller,  and  the  seller  sent  to  his  own  agent  in 
England  a  bill  of  lading  not  indorsed  over  and  in 
favour  of  the  buyer,  but  indorsed  generally.  He 
sent  it  to  his  agent,  and  he  sent  ^on^  with  it  a 
draft  for  acceptance  by  the  buyer.  The  seller 
having  so  protected  himself  and  retained  the  iiu 
disponendt  by  keeping  the  bill  of  lading  in  tnis 
form  in  the  hands  of  his  agent,  the  agent  then  by 
a  letter  sent  the  bill  of  lading  and  tiie  draft  for 
acceptance  to  the  buyer.  It  was  held  by  the 
House  of  Lords  that  the  effect  of  that  transaction 
was  tbat  the  property  did  not  pass;  that  the 
action  of  the  agent  in  sending  the  bill  of  lading 
indorsed  generaiuy  with  the  draft  for  acceptance. 
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made  the  aoceptanoe  of  the  draft  a  condition  of 
the  property  passing  to  the  buyer  at  all;  and 
that  therefore  in  that  case  the  property  did  not 
pass.  Here  yon  have  a  case  where  it  is  essential 
to  the  original  underlying  obligation  in  the  whole 
matter — uiat  is,  the  obligation  on  the  part  of  the 
defendants  to  deliver  to  the  persons  to  whom 
they  have  contracted  as  principals  to  sell — ^that 
thefj  should  acquire  the  right  to  deal  with  the 
subject-matter  of  his  contract  (namely,  linseed  in 
this  case)  when  it  comes  forward.  A  biU  of 
lading,  unfettered,  passing  the  absolute  property 
to  them,  is  sent  to  the  de&ndants,  who  have  come 
under  the  obligation  which  I  have  named  at  the 
instance  of  the  persons  who  send  the  bill  of 
lading.  You  certainly  cannot  infer  from  that 
transaction  that  as  a  matter  of  law — apart  from 
some  general  agreement  which  might  or  might  not 
be  found  in  other  instances — that  the  right  to  deal 
with  that  bill  of  lading  so  sent  is  defeated 
because  in  another  letter  they  have  been  apprised 
that  drafts  have  been  drawn  in  favour  of  the 
plaintiffs,  embracing,  amonp;  other  things,  the 
price  of  this  particular  consignment,  or  a  sum  in 
respect  of  this  particular  consignment.  It  seems  to 
me  that  it  certainly  cannot  arise  as  a  matter  of  law. 
The  conditions  under  which  it  arose  in  Shepherd  y, 
Harrison  {ubi  sTip.)  do  not  arise  here,  and  the 
surrounding  circumstances  negative  any  intention 
that  it  shomd  arise.  Having  got  that  question  of 
law,  I  look  to  the  actual  statements  of  the  defen- 
dants on  the  one  hand  and  the  plaintifEs  on  the 
of  her,  and  I  find  that  the  defendant  Augustus  Philip 
Brandt's  affidavit  absolutely  negatives  any  such 
arrangement.  His  affidavit  is  to  the  effect  that 
the  dSendants  had  been  at  one  time  in  the  habit 
of  accepting  drafts  drawn  bv  the  foreign  firm  of 
William  Faats,  Roche,  and  Co. ;  that  they  always 
had  the  right  to  consider  whether  any  particular 
draft  sent  forward  for  their  acceptance  was  one 
that  in  the  state  of  dealing  between  them  and 
William  Faats,  Roche,  and  Co.  they  would  be 
justified  in  accepting;  that  that  practice  was 
afterwards  at  the  dSendants'  instance  and  for 
their  convenience  modified  to  a  certain  extent  by 
intimation  being  given  in  the  communications 
from  the  agents  abroad  in  respect  of  what  con- 
signments they  wanted  drafts  accepted ;  but  that 
the  object  of  that  was  merely  to  apprise  the  defen- 
dants as  to  how  thev  stood  approximately  when 
the  question  came  before  them  as  to  whether  they 
would  or  would  not  accept  a  particular  diuft; 
and  that  there  was  no  obligation  imposed  on  them 
to  accept  a  particular  draft  in  derogation  of  their 
seneral  right  of  lien  in  their  general  account  as 
between  them  and  William  Faats,  Roche,  and  Co. 
That  being  so,  the  convenience  of  the  defendants 
was  considered  and  met  by  eiving  them  better 
information,  guiding  them  in  the  question  whether 
they  would  or  would  not  accept  a  particular  draft. 
But  it  did  not  go  further,  and  their  contention 
and  the  assertion  in  the  affidavit  is  that  that  was 
not  meant  in  any  way  to  modify,  and  did  not 
modify,  the  defendants'  general  right  to  assert 
their  general  lien.  Well,  in  this  particular  case 
William  Faats,  Roche,  and  Co.  have  got  into 
difficulties,  and  are  laigely  indebted  to  the  defen- 
dants, and  the  defendants  claim — and  Buckley,  J. 
has  accepted  their  contention — that  their  right  to 
deal  with  the  proceeds  of  these  goods  iu  relief  of 
the  indebtedness  of  William  Faats,  Roche,  and 
Co.    to    them    is    unfettered    by   whatever   has 


happened  in  the  correspondence,  whereby  thegr 
have  been  invited  to  accept  these  drafts  in  &voiir 
of  the  plaintiffs.  The  defendants  have  refused 
to  accept  those  drafts,  and  they  claim  to  hold 
these  goods  unincumbered  by  any  lien  on  the  part 
of  the  plaintiffs.  I  quite  agree  with  Buckley,  J.'s 
view  upon  the  matter.  I  think  that  he  was 
absolutely  right  in  holding  that  the  defaidants^ 
right  is  unfettered  by  anything  that  has  hi^pened 
between  the  plaintiffs  and  WiBiam  Faats,  Roche, 
and  Co. 

Now  I  come  to  the  other  side  of  the  question. 
Even  assuming — ^as  Buckley,  J.  does — ^for  the 
purpose  of  the  second  branch  of  the  argument,, 
that  I  am  wrong  upon  that  first  point  (though 
upon  this  point  perhaps  it  would  be  unneces- 
sary, feeling  as  strongly  as  I  do  on  the^ 
first  point,  to  give  any  opmion),  nevertheless  it 
does  seem  to  me  that  Buckley,  J.  was  right  upon 
this  point  also.  That  is  to  say,  I  do  not  think 
that  the  facts  here  do  amount  to  any  specific 
appropriation  of  these  goods  in  the  defendants' 
hands  for  the  benefit  (n  the  plaintiffs,  because 
when  you  come  to  look  at  the  agreement  under 
which  the  plaintiffs  claim  their  right,  what  does 
it  amount  toP    It  is  an  agreement  whereby  the 

Slaintiffs  undertake  undoubtedly  to  finance,  and 
o  finance,  William  Faats,  Roche,  and  Co. ;  that 
is  to  say,  they  give  their  acceptances  by  means  of 
which  William  Faats,  Roche,  and  Co.  are  able  to 
procure  goods  abroad  which  they  afterwards  ship 
to  England.  And  in  letteis  which  have  been 
read  they  undertake  in  order  to  give  security  for 
these  drafts — these  drafts,  I  think,  are  drawn  at 
ninety  days — that  within  forty-five  days  they  will 
give  good  bills  on  other  persons;  and,  further, 
that,  as  to  some  of  them,  if  not  as  to  all  of  them, 
and  as  to  good  trade  bills  I  think,  they  will  put 
the  defen&nts  in  possession  of  documents — give 
them  documentary  bills.  That  is  their  under- 
taking. But  when  William  Faato,  Roche,  and  Co. 
gnve  the  defendants  the  documents,  the  reason  of 
uieir  giving  the  documents  with  the  bills  is  that 
they  may  be  in  a  position  to  demand  from  the 
persons  on  whom  tnose  billa  are  drawn  that  they 
shall  accept  those  bills.  When,  however,  they 
have  accepted  the  bills  they  pairt  with  the  docu- 
ments. With  regard  to  the  documents,  as  Mr. 
Farker  pointed  out,  it  merely  was  putting  a 
weapon  in  the  hands  of  William  Faats,  Roche, 
and  Co.  to  make  it  a  certainty  that  they  would 
be  able  to  secure  that  which  was  to  be  their  real 
protection — namely,  bills  drawn  on  good  firms  in 
England.  Now,  that  practice  was  pursued  for 
some  time,  and  no  doubt  when  they  had  the 
documents  they  had  a  lien  upon  the  goods  repre- 
sented by  the  documents.  But  after  awhile  that 
was  found,  for  some  reason  or  another — ^why,  we 
do  not  know — ^to  be  inconvenient.  It  is  sug- 
gested by  Mr.  Farker,  and  it  seems  the  moek 
reasonable  explanation,  that  what  they  did  want 
was  the  security  of  these  good  firms  upon  which 
the  bills  were  drawn.  That  was  their  real 
security,  and  that  they  did  not  think  it  worth 
while  to  insist  upon,  having  the  intermediate  lien 
upon  the  documents  ancillary  to  and  antecedent 
to  their  getting  possession  of  the  acceptances. 
But,  anyhow,  they  ceased  to  insist,  and,  as  th<>y 
did  not  insist,  they  never  got  possession  of  the 
documents  in  this  case.  And  they  had  ceased 
for  some  time  apparently  to  demand  or  receive 
possession  of  documents.     They  waited  in  the 
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expectation,  which  appears  to  have  been  always 
realised,  that  they  would  set  the  acceptances, 
which  was  what  they  wanted  as  their  secnriiy,  on 
TOod  firms.    Bat  not  havinff  got  their  documents, 
uiey  certainly  did  not  get  the  actual  secority  of  a 
Uen.    Now,  bow  do  they  make  out  that  they  have 
narertiieless  got  a  lien  upon  this  particular  consign- 
ment, in  resect  of  which  they  never  have  had  the 
documents  P    They  had  to  get  two  things :  they 
had  to  get  an  agreement  that  they  were  to  have  a 
lien  upon  this  particular  consignment,  and  they 
had  to  show  that  this  particular  consignment  had 
been  appropriated  to  that  lien.    The  agreement 
was  not  merely  a  general  agreement  dat  con- 
signments  should  M  appropriated,  but  the^  had 
to  get  the  agreement  which  I  have  mentioned, 
and  then  they  had  to  get  this  particular  consign- 
ment   earmarked   as    specifically   appropriated. 
Suppose  they  get  a  general  agreement,  which  is 
what  Mr.  Terrell  relies  upon,  where  do  they  get 
the  ^>ecific  appropriation  under  that  agreement 
of  this  particuhur  consignment  H    It  seems  to  me 
that  the  only  thing  whicn  they  can  re]y  upon  as 
giving  them  a  specific  lien  upon  this  particular 
cargo  or  portion  of  a  cargo  is  the  fact  that  it 
does  appear  that   particular   bills  were  drawn 
pnrpor^g    to    be    drawn    against     this    par- 
tacmar   caiffo.     It  does   appear   in   the   corre- 
ipondenoe  between  the  defendante  and  WUliam 
Paats,    Boche,   and    Co.    that  the   latter   firm 
pur|>ort   to    draw  bills   against  this  particular 
condiment  amons  others.     But  it   nas  been 
held  m  the  case  of  Brovon,  Shipley,  and  Co.  v. 
Katigh  (52  L.  T.  Bep.  878 ;  5  Asp.  Mar.  Law  Cas. 
433 ;  29  Ch.  Div.  S48)  that  the  drawing  of  a  bill 
purporting  to  be  drawn  against  a  particular  cargo 
does  not  operate  to  give  a  lien  to  the  holder  of 
that  bill  on  that  cargo.    It  is  not  an  assignment; 
it  is  not  an  appropriation.    It  seems  to  me  that 
in  this  particmar  case  Mr.  Terrell  is  not  able 
to  show  that  there  has  been  a  specific  appropria- 
tion of  this  particular  cargo  for  the  ben^t  of  his 
clients.    It  seems  to  me,  uierefore,  that  Buckley, 
J.  was  right  on  both  grounds,  and  that  this  appeal 
ought  to  DC  dismissed. 

Stibung,  L.  J. — I  come  to  the  same  conclusion. 
I  desire  to  rest  my  judgment  upon  the  first  of  the 
two  grounds  wmoh  have  been  dealt  with  by 
Collins,  L.  J. — namely,  that  it  has  not  been  made 
out  that  the  defendante  have  not  a  right  to  deal 
with  the  ^oods  and  the  proceeds  of  the  goods  iu 
the  way  m  which  they  intend  to  do  I  come  to 
that  conclusion  partly  upon  the  written  docu- 
mi-nts  and  partly  upon  the  affidavits — ^in  fact, 
upon  the  evidence  which  is  now  before  the  court, 
^d  in  anvthing  that  I  say  I  am  directing  myself 
to  that  evidence  as  it  now  existe ;  and  I  do  not 
desire  in  any  way  to  prejudice  the  disposal  of  the 
action  when  matters  mav  be  investigated  which 
have  not  yet  been  brougnt  before  the  sourt  and 
which,  no  doubt,  require  and  will  have  investiga- 
tion. Now,  the  position  is  this :  William  Paate, 
Boche,  and  Co.  are  a  mercantile  firm  carrying  on 
business  io  Buenos  Ay  res.  The  defendante  are 
oorrespondente  of  theirs  in  London,  and  the 
plaintufs  are  also  persons  in  London  who  have 
dealings  with  William  Paate,  Boche,  and  Co.  la 
the  month  of  October  of  last  year  the  defendante 
received  instructions  by  telegraph  from  William 
Paate,  Boche,  and  Co.  to  sell  500  tons  of  Unseed 
at  a  specified  price.  They  tell  us  that  on  the  17th 
Oct.  1900  they  entered  into  a  contract  for  the 


sale  of  that  amount  of  linseed  accordingly,  and 
this  is  the  transaction  referred  to  as  "linseed 
business  No.  22."    Then  on  the  19th  of  the  same 
month  a  further  telegram  was  received  by  the 
ddEendante  with  reference  to  300  tons  of  linseed. 
The  defendante  succeeded  in  selling  that  in  the 
same  way,  and  that  is  a  transaction  which  is 
referred  to  as  "linseed  business  No.  23."     In 
both  cases,  as  I  understand,  the  contracte  entered 
into  by  the  defendante  were  entered  into  with 
purchasers  in  their  own  names  for  the  delivery  of 
these  quantities  of  linseed,  amounting  in  one  case 
to  500  tons  and  in  the  other  to  300  tons.    That 
being  so,  there  was   incumbent  upon  William 
Paate,  Boche,  and  Co.  the  duty  of  forwarding  to 
the  defendante  the  proper  amount  of  linseed  to 
enable  them  to  fulfil  the  contracts,  and  that 
began  to  be  done  in  the  month  of  January  of  the 
present  year.    On  the  22nd  Jan.  1901  William 
Paats,  Boche,  and  Co.  wrote  to  the  defendante : 
**  We  confirm  our  respecte  of  the  18th  inst.,  and 
now  beg  to  ioform  you  that  we  have  teken  the 
liberty  of  drawing  upon  you  against  shipment  of 
about   3000   tons    wheat "  —  then    they   specify 
certein  bills,  amounting  to  15,000Z.,  which  ao  not 
relate  to  the  present  transaction  at  a'l.    I  merely 
refer  to  that  to  point  out  that  they  are  stated  to 
be  against  shipmente  of  wheat  by  a  particular 
steamer.    Then  the  letter  goes  on :  "  And  against 
linseed    business    No.    22,    5500Z.,    and   against 
linseed  business  No.  23,  3500Z.,  as  follows    ;  and 
then  it  specifies  the  bills — ^three  bills  in  all.   Then 
the  letter  goes  on,  "  which  we  recommend  to  your 
protection  on  presentetion  to  our  debit "    These,, 
therefore,  purport  to  be  drawn  against  the  linseed 
contracts.    Three  days  afterwards,  on  the  25th 
Jan.,  William  Paats,  Boche,  and  Co.  wrore  again 
to  the  defendante :  **  We  beg  to  confirm  our  letter 
of  the  22nd  inst.,  and  to  hand  you  inclosed  billa 
of  lading  and  invoices  for  the  following  linseed 
contracte  "-one  of  these  is  No.  23,  2250  bags— 
''  and  request  you  to  credit  us  with  the  following 
amounte.*'    In  respect  of  No.  23  is  an  amount  c3 
18592.  lOs.,  which  I  understand  to  be  the  price  of 
the  linseed  as  appearing  by  the  invoice  which  was 
inclosed.      1   need  not  pursue  the  transaction 
farther.    That  will  be  enough  to  bring  out  the 
point  which  arises  in  the  present  case.     Those 
letters  of  the  22nd  Jan.  and  the  25th  Jan.  both 
arrived   in  London  on  the  18th  Feb.     In  the 
memtime,  on  the  16th  Feb.,  William  Paate,  who 
was  the  head  of  the  firm  in  Buenos  Avres,  had 
suddenly  died,  and  the  defendante  had  become 
aware  of  that,  and  had  also  been  informed  that 
there   was    some   question   as  to  the  financial 
position  of  William  Paat*s  firm.      The  bills  of 
lading  were  indorsed  in  favour  of  the  defendante, 
and  the  defendante  took  possession  of  those  bills 
of  lading  and  applied  them  in  satisfying,  so  far 
as  they  would  go,  the  contracte  of  sale  which 
they  hiad  entercKl  into.    They  declined,  however, 
to  accept  the  bills  for  90002.  which  had  been 
forwarded  to  them  by  the  letter  of  the  22nd 
Jan.,  and  they  claimed  to  treat   the  proceeds 
of  sale  of  this  linseed  as  available  for  the  payment 
of  the  general  balance  of  account  between  them- 
selves and  William  Paate,  Boche,  and  Co. 

The  first  question  that  we  have  got  to  decide  ia 
whether  those  claims  are  well  founded.  It  has 
been  strongly  argued  that  this  case  very  closely 
resembles,  as  in  some  of  ite  leatures  it  does 
resemble,  the  case  of  Shepherd  v.  Harrison  {ubi  sup.) 
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in  the  House  of  Lords.     In  that  case  it  was  laid 
4own  that  where  a  bill  of  exchange  and  a  bill  of 
lading  oome  together,  being  seDt  by  a  vendor  to  a 
Tendee,  with  a  request  that  the  vendee  will  aooept 
the  bill  of  exchange,  the  person  who  receives  the 
letter  and  documents  cannot  avail  himself  of  the 
bill  of  ladine  unless  he  accepts  the  bill  of  exchange. 
The  genenu  rule  is  stated  very  shortly  by  Sir 
George   Mellish   in  the    case   which   has    been 
referred  to  of  ^  parte  Banner ;  Be  Ta/ppenhech 
(34  L.  T.  Rep.  199 ;  2  Oh.  Div.  278,  at  p.  289).  and 
is  this:  ** Every  person  who  consigns  goods  to 
another  has  a  risht  to  give  directions  how  the 
goods  are  to  be  disposed  of,  and  a  consignee  to 
whom  such  directions  are  given  must  dispose  of 
the  goods  in  the  way  directed  or  else  return 
them."    The  directions  which  are  given  in  respect 
of  these  goods  are  contained  strictly  in  the  letter 
of  the  25th  Jan.  1901.    The  letter  with  regard  to 
the  bill  of  exchange  is  dated  a  day  or  two  oefore, 
but  I  lay  no  stress  whatever  on  the  fact  that  the 
letters  are  separate.    The  directions  might,  in  my 
view,  have  been  contained  in  one  and  the  same 
letter.    And  the  question  which  we  have  got  to 
decide  upon  the  construction  of  these  documents, 
and  having  regard  to  the  course  of  business  between 
the  parties,  is  whether  a  condition  was  imposed 
on  the    defendants  of   accepting    the   bills    of 
exchange  before  they  availed  themselves  of  any 
bill  of  lading  of  the  linseed.    Now,  the  funda- 
mental point  to  be  remembered  is  this,  to  which 
I  have  already  called  attention :  the  defendants 
had  already  on  behalf  of  William  Paats,  Roche, 
and  Oo.  entered  into  contracts  for  the  sale  of  this 
very  linseed  in  respect  of  which  they  were  per- 
sonally liable,  and  tbey  were  entitled,  as  I  Imve 
already   said,   to   receive  from    William    Paats, 
Roche,  and  Oo.  a  sufficient  supply  of  linseed  to 
'enable  them  to  fulfil  that  contract.    No  doubt 
they  were,  to  a  certain  extent,  in  the  hands  of 
William  Paats,  Roche,  and  Oo.,  and  that  firm, 
forwarding  to  them  a  bill  of  lading  of  linseed  of 
which  they  estimated  the  value  was  1859Z.  10«. 
might  nevertheless  attach  to  that,  if  they  saw  fit, 
a.  condition  that  the  person  to  whom  it  was  sent 
should  not  avail  himself  of  it  unless  he  saw  fit  to 
axscept  bills  of  exchange  to  the  amount  of  9000Z. 
It  is  quite  possible,  abstractly  considered,  that 
auch  a  condition  might  be  imposed,  and,  if  it  is 
imposed  in  express  terms,  then  the  rule  which  is 
etated  by  Sir  George  Mellish  in  Ex  parte  Banner ; 
Me  Tappenbeck  (uhi  svp,)  applies.     But  that  is 
not   a  natural  state  of  things,  and  the   courc 
will    not   construe   a    correspondence    between 
merchants   in    such  a  way  as   to  throw  such 
A    responsibility   u^n    the    receiver    of    such 
documents   unless   it    is    clear    beyond   doubt 
that  such  is  the  meaninj?  of   the   transaction. 
Now  what  do  we  find  here  r    Let  me  look,  first,  at 
the  letter  of  the  25th  Jan.  1901 :  "  We  hand  you 
inclosed  bills  of  lading  for  the  following  lioseed 
•contracts,"    and  so  on,    "aud   request   you   to 
credit  us  with  the  following  amounts."     That 
refers,  first  of  all,  to  linseed  contracts — contracts 
in  respect  of  which  the  defendants  had  made 
themselves  liable.    They  send  the  bills  of  lading 
which  are  to  be  applied  to  those  contracts,  and  a 
bill  of  lading  for  a  particular  quantity  of  linseed 
which  is  to  be  appbed  to  contract  No.  23.    The 
meaning  of  that  direction  I  take  to  be,  "Take 
the  linseed  which  is  represented  by  the  bill  of 
lading  in  question,  and  apply  that  in  fulfilment  of 


your  duty  toward  the  purchasers  under  No.  2S 
contract.'^    Then  what  is  to  be  done  P    Th^  are 
to  ''  credit  us  with  the  following  amounts,    and 
then  comes  the  amount  of  the  price  appearing 
by  the  invoice.     The  effect  of  the  direction  is 
this :  "  In  the  account  relating  to  that  contradi 
you  are  to  credit  us  with  that  amount."    What  is 
to  be  done  with  the  bills  of  exchange?     They 
say  that  against  the   linseed  contract  No.  22, 
5500Z.,  and  against  tiie  linseed  contract  No.  23, 
3600i.,  are  drawn,  "  which  drafts  we  recommend  to 
your  protection  on  presentation  to  our  debit" 
That  was  an  invitation,  no  doubt,  to  accept  those 
bills  of  exchange,  and,  if  that  was  done,  the  defen- 
dants were  authorised  to  debit  those  against  the 
respective  linseed  contracts.    Now  that  seems  to 
me  perfectly  intelligible.    It  does  not  involve,  as 
it  seems  to  me,  necessarily  the  imposition  on  the 
defendants  of  a  condition  to  accept  bills  to  the 
amount  of  9000Z.  before  they  touch  any  linseed 
which  is  to  be  applied  in  fulfilment  of  contracts 
which  have  already  been  entered  into.    And,  when 
we  look  at  the  surrounding  circumstances,  thai 
seems  to  me  to  be  quite  clear,  because  one  of  the 
defendants,  Mr.  Augustus  Philip  Brandt,  wbo  has 
made  an  affidavit  on  behalf  of  the  defendants, 
teUs  us  this :  [His  Lordship  read  an  extract  from 
that  affidavit  as  set  forth  in  the  judgment  of 
Buckley,  J.,  and  continued  r]    Now,  if  that  be  a 
true  account  of  the  course  of  business  between 
William  Paats,  Roche,  and  Oo.  and  the  defen- 
dants,  it  seems  to  me  that  this  letter  of  the  22nd 
Jan.  ought  not  to  be  treated  as  imposing  upon 
the  defendants  an  obligation  to  accept  these  bills 
before  they  can  take  advantage  of  the  bills  of 
lading  which  were   forwarded.      Mr.  Augustas 
Philip  Brandt  also  swears  that  he  had  no  notice 
of  any  of  the  relations  between  the  plaintiffs  and 
William  Paats.  Roche,  and  Co.      Under  these 
circumstances  it  seems  to  me  that  the  result  at 
which  Buckley,  J.  arrived  was  perfectly  correct, 
and  that  this  appeal    must   be  dismissed.    At 
present  I  say  nothmg  on  the  second  point  which 
was  argued  by  Mr.  Terrell,  as  to  the  effect  of  tiie 
contract  which  was   entered   into    between  the 
plaintiffs  and  William  Paats,  Roche,  and  Ca 
Whatever  it  may  be,  it  does  not  seem  to  me  that 
that  affects  the  present  stage  of  the  case  betwe^ 
the  plaintiffs  and  the  defendants. 

Appeal  dismissed. 

Solicitors  for  the  appellants,  Druces  and  Ai(Ue. 
Solicitors  for  t^e  respondents,  RoUamSt  Sons, 
Coward,  and  Hawhsley. 


May  22  and  23, 1901. 

(Before  Lord  Alvbbstonb,  O.J.,  Smith,  M.R., 

and  RoMBB,  L.J ) 

Tab  Hbathbb  Bbll.  (a) 

Mortgage — Charter  for  use  of  ship  by  mortgagor-^ 
Wrongful  seizwre  by  mortgagee — Merchant  Ship- 
ping Act  1894  (57  &  58  Vict  c.  60),  s,  34 

Where  the  mortgagor  of  a  vessel  entered  into  a 
charter  or  agreement  for  the  use  of  the  vessel 
iffUh  a  third  party  (the  plaintiff)  whereby  (he 
plaintiff  was  to  Mive  possession  of  the  ship  for 
about  six  weeks,  and  was  to  run  her  on  sj^fied 
voyages  between  places  in  the  UhOed  Kingdom 

(a)  Beported  by  Butler  Abpima.ll,  Esq.,  K.O.,  and  Scrrox 
TiMMis,  Esq.,  Barrifiter-ftt-Law. 
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and  wcu  to  finance  the  vetisel,  being  granted  the 
highest  charge  and  liei^  cm  the  vessel  the  mort- 
gagor could  grant  to  seewe  any  sums  he  might 
so  disburse  : 

Seld^  thcU  such  a  charter  or  agreement  did  not 
impair  the  value  of  the  m^nigagee's  security, 
and  that  the  latter  was  liable  in  damages  to  the 
plaintiff,  the  charterer,  for  taking  possession  of 
the  vessel  under  his  m^gage  after  default  had 
been  made  by  the  mortgagor. 

Where  a  mortgck^ee  torongty  took  possession  of  the 
mortgaged  shtp  as  against  the  charterer,  and 
paid  wages  then  due  to  the  crew  from  the  char^ 
terer,  it  was  held  that,  in  the  'circumstances,  the 
charterer  was  liable  to  the  mortgagee  for  the 
wages  so  paid. 

Judgment  of  Sir  F,  Jeune,  P,  affirmed. 

This  was  an  appeal  and  a  cross  appeal  from  a 

Sdgment  of  Sir  Francis  Jeune,  i^resident,  in 
vour  of  the  plaintiff  on  the  claim,  and  the 
defendant  on  the  counter-claim. 

The  case  is  reported  in  the  court  below  {ante, 
p.  192). 

The  material  facts  were  shortly  as  follows : — 

On  the  4th  July  1900  the  defendant  William 
Ward  sold  the  steamship  Heather  Bell  to  the 
South  Coast  and  Oontinental  Service  Limited  for 
the  sum  of  2500Z.  Of  this  sum  625^.  was  paid  in 
cash,  and  thrae  biUs  for  625Z.  each  at  two,  four, 
and  six  months  respectively  were  ^ven  for  the 
balance.  To  further  secure  the  payment  of  the 
sums  due  upon  the  bills  the  purchasers  mor^aged 
the  Heather  BeU  to  the  defendimt. 

The  plaintiff  William  Horton  was  the  owner  of 
the  Rhoe  Abbey  Hotel  and  of  the  pier  at  Bhos, 
Oolwyn  Bay,  North  Wales.  In  order  to  secure  a 
service  of  passenger  vessels  between  Liverpool 
and  Rhoe  during  the  summer  months  he  entered 
into  an  agreement  on  the  29th  Aug.,  notice  of 
which  was  given  to  the  defendant,  with  the  South 
Coast  and  Continental  Service  Limited.  Previous 
to  this  the  plaintiff  had  to  some  extent  financed 
the  Heather  Bell, 

The  material  parts  of  the  agreement  of  the 
29th  Aug.  were  as  follows : 

Memorandum  whereby  the  South  Coast  and  Conti- 
nental Service  Limited,  the  owners  of  the  Heather  Bell, 
agree  to  charter  her  to  William  Horton,  of  Bryn  Dinarth, 
Colwyn  Bay,  from  the  29th  Aug.  nntil  the  15th  Oct. 
1900  on  the  following  terms:  (1)  The  boat  shall  be 
delivered  to  William  Horton,  at  Liverpool,  forthwith  as 
she  now  is  .  .  .  The  vessel  shall  be  need  for 
passenger  and  merchandise  traffic  between  Liverpool, 
£hosK>n-Sea,  Llandudno,  Menai  Straits,  Colwyn  Bay, 
and  Bbyl,  and  not  otherwise  without  the  consent  in 
writing  of  the  owners.  (2)  It  is  admitted  that  at  the 
present  time  part  of  the  machinery  of  the  boat  is  held 
as  a  lien  for  the  repairs  thereto ;  and  it  has  been  agreed 
that  the  said  William  Horton  will  advance  such  amount 
as  may  be  necessary  to  liberate  such  machinery,  and 
shall  add  same  to  what  is  already  due  to  him  thereon. 
(3)  The  owners  also  admit  that  William  Horton  has 
advanced  certain  other  sums  in  connection  with  the  boat, 
for  which  sums  it  is  agreed  that  the  said  W.  Horton 
shail  have  a  charge  and  lien  on  the  boat,  ranking  in 
the  highest  position  the  owners  are  able  to  fix  the  same, 
having  regard  to  existing  circumstances.  (4)  The  said 
W.  Horton  is  hereby  authorised  to  seU  such  of  the 
effects  on  board  the  boat  as  may  not  be  requisite  or 
neoeesary  for  the  use  of  the  boat  and  the  service  afore- 
said, but  shall  bring  the  proceeds  into  the  accounts 
hereinafter  mentioned  (5)  The  said  W.  Horton  shall 
be  in  no  way  responsible    ...    for  any  repairs  which 


may  be  frum  time  to  time  necessary  or  desirable,  but 
any  repairs  be  thiuks  fit  to  execute  shall  be  added  to  his 
charge  and  lien.  (7)  The  charterer  shall  keep  true  and 
exact  account  of  all  receipts  .  .  .  and  of  all  pay> 
ments  and  expenses  of  the  service.  The  before -men* 
tioned  expenses  shall  be  paid  out  of  the  before-mentioDed 
receipts  .  .  .  and  accounts  shall  be  made  up  weekly. 
(8)  The  profits  of  the  venture  (if  any)  shall  belong  to  and 
be  divided  into  equal  shares  and  proportions  between  the 
owners  and  the  charterers  at  the  expiration  of  the 
charter.  (10)  In  case  the  mortgagees  of  the  said  vessel 
shall  exercise  their  rights  (if  any),  and  thereby  the 
charter  hereby  granted  shall  be  affected,  the  owners  shall 
not  be  responsible  to  the  charterers  in  damages  or  other- 
wise in  respect  thereof. 

In  pursuance  of  this  agreement  the  Heather 
BeU  made  daily  trips  between  Liverpool,  Llan- 
dudno, and  Rhos  until  the  4th  Sept.,  when  she 
was  taken  in  execution  by  the  sheriff  under  a 
judgment  which  had  been  obtained  against  her 
owners. 

On  the  8th  Sept.  the  sheriff  withdrew  from 
possession,  but  on  the  same  day  the  Heather  BeU 
was  seized  by  the  defendant  under  his  morto4^ 
as  the  bill  for  625L,  which  feU  due  on  the  4th  Sept., 
had  been  dishonoured  by  the  South  Ooast  and 
Oontinental  Service  Limited. 

The  plaintiff  then  brought  an  action  against 
the  mortgagee  to  recover  damages  alleged  to 
have  been  sustained  by  him  owing  to  the  with- 
drawal of  the  Heather  Bell  from  the  service  in 
which  she  had  been  ensiled. 

The  defendant  denied  Imbility  and  also  counter- 
claimed  for  wages  paid  to  the  master  and  crew 
when  he  took  possession.  These  wages  had 
become  due  before  the  defendant  took  posses- 
sion. 

By  the  Merchant  Shipping  Act  1894  (57  &  58 
Vict.  c.  60)  : 

Sect.  34.  Except  so  far  as  may  be  necessary  for 
making  a  mortgaged  ship  or  share  available  as  a 
security  for  the  mortgage  debt,  the  mortgagee  shall  not 
by  reason  of  the  mortgage  be  deemed  the  owner  of  the 
ship  or  share,  nor  shall  the  mortgagor  be  deemed  to  have 
ceased  to  be  the  owner  thereof. 

Sir  Francis  Jeune  gave  judgment  for  the  plain- 
tiff on  the  claim  and  the  defendant  on  the  counter- 
claim. 

The  defendant  and  the  plaintiff  appealed. 

Bobson,  K.O.  and  Ernest  Polloch  for  the  appel- 
lant. 

Carver,  K.O.  {Leslie  Scott  with  him)  for  the 
respondent. 

The  following  authorities  were  cited : 

Cory  V.  Stewart,  2  Times  Bep.  508  ; 

Collins  V.  LampoH,  11  L.  T.  Bep.  497;  2  Mar.  Law 

Cas.  O.  S.  153 ; 
Keith  V.  Bwrroias,  37  L.  T.  Bep.  291 ;  3  Asp.  Mar. 

Law  Cas.  481  ;  2  App.  Cas.  636; 
Brown  v.  Tanner,  18  L.  T.  Bep.  624  ;  3  Mar.  Law 

Cas.  O.  S.  94  ;  L.  Bep.  3  Ch.  597 ; 
The  Celtic  King,  70  L.  T.  Bep.  562 ;  7  Asp.  Mar. 

Law  Cas.  440 ;  (1894)  P.  175  ; 
Laming  v.  Seater,  16  Ct.  Sees.  Cas.  4th  series,  828  ; 
Johnson  v.  Royal  Mail  Steam  Packet  Company,  17 

L.  T.  Bep.  445 ;  3  Mar.  Law  Cas.  O.  S.  21 ;  L.  Bep. 

3  C.  P.  38 ; 
The  Bipon  City,  78  L.  T.  Bep.  296 ;  8  Asp.  Mar. 

Law  Cas.  391 ;  (1898)  P.  78  ; 
The  Orchis,  62  L.  T.  Bep.  407 ;  6  Asp.  Mar.  Law 

Cas.  501 ;  15  P.  Div.  38  ; 
The  Merchant  Shipping  Act  1894  (57  A  58  Vict. 

c.  60),  B.  34. 
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The  ooart  dismissed  the  appeal  and  the  cross- 
uppeal. 

Lord  Alvbbstonb,  O.J. — I  propose  to  deal 
-with  the  cross-appeal  first.  The  defendant,  being 
the  mortgagee  of  the  vessel,  took  possession,  as 
lie  was  entifled  to  do,  bat  subject  to  an  agreement 
which,  as  we  have  already  intimated,  we  think  he 
was  not  properly  entitled  to  set  aside.  There- 
fore he  wrongmlly  took  possession.  If  that 
was  ail  that  had  liappened  and  he  had  thought 
fit  to  pa7  the  wages  due,  I  think  it  would 
be  veiy  mfficult  to  hold  that  there  was  an 
implied  request.  I  express  no  opinion  with 
regard  to  the  second  ground  upon  which  the 
learned  judge  has  decided  in  favour  of  the  defen- 
dant. But  after  the  seizure  of  the  vessel  the 
parties  negotiated,  and  while  that  was  going  on 
the  defencuknt  says :  "  Wages  are  still  going  on ; 
had  we  not  better  pay  the  crew  off  P  "  On  two 
occasions  he  asked  that  and  got  no  reply,  suid 
-came  to  thn  conclusion  that  there  wao  an  implied 
Teqnest.  We  think  it  was  quite  open  for  him  to 
oome  to  that  conclusion,  and  that  therefore  on 
that  ground  the  counter-claim  was  right  and  the 
counter  appeal  must  be  dismissed.  With  regard 
to  the  costs,  we  think  the  order  of  the  President, 
giving  the  plaintiff  the  costs,  ought  to  stand,  and 
-uie  costs  of  the  reference  will  be  reserved.  Now 
oomes  the  main  appeal  of  Mr.  Bobson  and  Mr. 
Pollock,  which  is  that  the  mortgagee  has  a  right 
to  say  that  an  agreement  entered  into  on  the 
29th  Aug.  between  the  mortgagor  and  the  plain- 
tiff was  invalid  as  against  him.  The  purchase 
money,  or  an  instalment  of  it,  became  due  ou  the 
7th  Sept.,  and  there  is  some  evidence  that  the 
plaintiff  suspected  that  under  some  circumstances 
that  instalment  would  not  be  paid,  and  that  the 
mortgagee  might  enforce  his  rights,  but  of  course 
it  does  not  fallow  that  the  mortgagee  would  take 
possession.  We  have  to  consicfer  what  are  the 
rights  of  a  mortgagor  who  is  in  possession  of  a 
«hip,  and  the  rights  of  the  mortgagee  depending 
upon  the  mortgage.  I  may  say  tlmt  I  tnink  no 
-mud  was  imput^  or  could  be  imputed  on  the 
evidence  a^nst  Mr.  Horton,  who,  as  we  are  told, 
is  a  solicitor  and  a  gentleman  interested  in 
developing  his  estate  at  Rhos,  bv  running 
steamers  to  bring  traffic  and  tourists  from  Liver- 
pool during  the  summer  months.  In  the  first 
place,  the  position  of  mortgagee  and  mortgagor  is 
^fined  by  statute.  Sect  34  of  the  present  Act, 
which  is  in  all  respects  the  same  as  the  section 
referred  to  in  Collins  v.  Lamport  (ubi  <up.),  pro- 
vides that  except  in  so  far  as  may  be  necessary 
ior  making  such  ship  or  share  available  as  a 
eecurity  for  the  mortgage  debt  a  mortgagee  shall 
not  by  reason  of  his  mortgage  be  deemed  to  be 
the  owntr  of  a  ship  or  any  share  therein,  nor 
«hall  the  mortgagor  be  deemed  to  have  ceased  to 
be  the  owner  thereof.  Now,  of  course,  it  is  obvious 
that  if  the  owner  remains  in  possession  he  may 
•enter  into  contracts  in  dealing  with  the  ship. 
When  that  question  came  before  Lord  Westbury 
in  Collins  v.  Lamport  {uhi  supX  the  only  test 
which  be  laid  down  in  the  several  passages  which 
I  read  from  the  judgment,  and  which  I  will  not 
T^ul  again,  is  whether  the  dealings  will  materially 
impair  the  security  of  the  mortgagee.  If  not, 
then  they  are  to  stand.  When  that  test  was  dis- 
cussed in  the  House  of  Lords  in  Keith  v.  Burrows 
(ubi  sup.).  Lord  Oaims  used  language  in  which  I 
do  not  think  he  meant  to  go  further,  but  which 


puts  it  in  a  somewhat  different  way.  He  says? 
"The  mortgagee  of  a  ship  does  not,  ordinarily 
speaking,  or  by  a  mortgage  such  as  existed  in  the 
present  case,  obtain  any  transfer  by  way  of  con- 
tract or  assignment  of  the  freight,  nor  does  the 
mortgagor  of  a  ship  undertake  to  employ  the  ship 
in  any  particular  way,  or  indeed  to  employ  the 
ship  so  as  to  earn  freight  at  alL  The  mortgagor 
of  a  ship  may  allow  the  ship  to  lie  tranquil  in 
dock,  or  he  may  employ  it  la  any  part  of  the 
world,  not  in  earning  freight,  but  for  the  purpose 
of  bringing  home  g(x>d8  of  his  own  or  for  nis  own 
benefit/'  And  LsLtBr  on,  having  referred  to  the 
incidents  of  contract,  he  says:  "All  those  acts 
would  be  the  ordinary  incidents  of  the  ownership 
of  the  mortgagor  who  remains  the  dominus  of  tiie 
ship  with  regard  to  everything  connected  with  its 
employment  until  the  moment  arrives  when  the 
mortgagee  takes  possession"  Now,  the  real 
question  is.  Was  this  contract  of  the  29ch  Aug. 
one  which  would  impair  the  sufficiency  of  the 
security,  or,  to  adopt  the  other  phrase,  impair  the 
securitv  P  At  first  I  confess  I  did  not  like  the 
look  01  the  transaction,  and  thought  it  required 
investigation.  Now  that  I  have  heard  all  the 
evidence  it  amounts  to  this:  No  fraud  im- 
puted, no  improper  agreement,  and  the  Sims' 
contract  not  having  apparently  provided  a 
profit,  and  he  not  being  able  to  pay  the 
b50Z.  which  he  was  to  pay,  Mr.  Horton  on 
the  29th  Aug.  said,  "  I  will  run  the  boat  for  half 
profits  till  the  15th  Oct.  if  you  will  let  me  have 
it  on  those  terms."  I  am  not  prepared  to  say, 
the  boat  being  worth  2500Z.  odd  and  being  insured 
for  1500L  odd,  that  the  agreement  to  run  her  on 
half  profits  must  impair  or  does  impair  the 
secuntv.  It  does  take  the  boat  for  a  period  ol 
six  weeks  out  of  the  power  to  e<im  freight,  unless 
that  freight  is  produced  by  the  profits,  but  I 
cannot  say  that  under  the  circumstances  there 
might  not  be  an  honest  appreh**nsion,  or  expecta- 
tion rather,  that  there  would  be  profits.  There- 
fore to  undertake  to  run  the  boat  at  half  profits 
seems  to  me  not  to  be  terms  which  either  tiie 
mort^^or  or  the  charterer  might  consider  would 
do  any  wrong  to  the  rights  of  the  mortgagee. 
Several  other  clauses  of  the  charter-party  have 
been  referred  to,  but  I  need  not  go  through  them. 
If  under  clause  4  the  charterer  or  the  mortgagor 
were  attempting  to  sell  part  of  the  equipment  of 
the  ship,  as  at  present  advised  I  do  not  think 
they  have  any  rignt  to  do  it,  but  Mr.  Bobson  has 
asked  us  to  say  that  because  those  words  are  used 
in  the  agreement  it  must  impair  the  seonrity.  I 
cannot  say  that  the  existence  of  that  clause, 
though  it  might  impair  the  rights  of  the  parties 
if  a  dale  of  the  equipment  of  the  ship  haid  been 
attempted,  makes  the  charter-party  such  that  it 
is  liot  oinding  upon  the  mortgagee.  Then,  again, 
certain  expenae^  are  to  be  paid  out  of  the  receipts. 
It  may  be  a  perfectly  proper  arrangement  under 
the  charter-party,  although,  if  under  that  Mr. 
Horton  seeks  to  set  off  something  else,  when 
taking  those  accounts  the  queotion  would  have  to 
arise  whether  the  security  was  impaired.  Then 
the  only  other  point  is  that  the  ship  is  not 
insured.  I  quite  agree  that  the  mortgagee  has  a 
right  to  prevent  the  vessel  being  ran  imless  she  is 
properly  protected  against  perils  of  the  sea,  but 
it  cannot  be  contend^  that  if  a  charter-partr  is 
otherwise  binding  on  the  mortgagee,  tne  met 
that  he  could  have  restrained  her  from  running 
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until  properly  insured  would  justify  him  in  setting 
aside  the  charter-party.  Therefore,  having 
regard  to  the  judgments  of  Lord  Westhury,  and 
in  the  case  in  the  House  of  Lords,  I  cannot  find 
that  this  agreement  was  one  to  impair  the  security 
of  Mr.  Ward,  and  therefore,  being  entered  into  by 
the  mortgagor  under  his  powers  as  owner,  as  con- 
templated in  the  section  of  the  Merchant  Shipping 
Act,  it  is  binding  on  the  morl-gagee.  He  is 
entitled  to  take  the  benefit  of  it,  but  he  is  not 
entitled  to  treat  it  as  of  no  effect. 

Smith,  M.R.  and  Romeb,  L.J.  concurred. 

Appeal  and  cross  appeal  dismissed. 

Solicitors  for  the  appellants,  H.  Farshaw  and 
Hawkins,  Liverpool. 

Solicitors  for  the  respondents,  Whitley  and  Co., 
LiverpooL 

April  17  and  May  3, 1901. 

(Before  Smith,  M.R.,  Williams   and 
ROMBB,  L.JJ.) 

NiCKOLL  AND  EnIQHT  V.  AsHTON,  EdBIDOE, 

AND  Co.  (a) 

APPEAL  FROM  THB  QUBBN'S  BENCH  DIVISION. 

Contract — Impossibility  cf  perform  cmce — Implied 
condition — Agreement  jot  shipment  of  goods  6y 
apecified  ship  at  specified  time — Stranding  of 
snip  hy  perils  of  tne  sea. 

The  defendants  contracted  to  sell  to  the  plaintiffs 
a  cargo  of  cotton  seed  to  he  shipped  hy  the 
steamship  Orlando  at  Alexandria  in  Jan. 
1900,  for  carriage  to  the  United  Kingdom,  and 
by  a  clause  in  the  contract  it  was  agreed  th(U 
in  case  of  prohibition  of  eaoport,  blockade,  or 
hostilities,  preventing  shipm,ent,  the  contract 
or  any  wiftdfUled  part  thereof  was  to  he 
cancelled. 

After  the  making  of  the  contract,  but  before 
Jan.  1900,  the  steamship  Orlando  was  stranded 
through  oerils  of  the  sea,  and  was  so  damaged 
thereby  tnat  it  was  impossible  for  her  to  arrive 
at  Alexandria  in  Jan,  1900. 

Heldf  by  Smith,  M.B.,  and  Bomer,  L.J.,  Williams, 
IJ.J.  dissenting  {affirming  the  judament  of 
Mathew,  J.),  tluit  tne  contract  was  subject  to  an 
implied  condition  that  the  parties  should  be 
excused  if  before  breach  perform>ance  became 
impossible  by  reason  of  the  steamship  Orlando 
ceasing  to  exist  as  a  cargO'Carrying  ship  without 
the  defendants  default. 

This  was  an  appeal  by  the  plaintiffs  from  the 
jnd^pnent  of  Mathew,  J.,  at  the  trial  of  the  action 
without  a  jury. 

The  action  was  brought  to  recover  damages  for 
breach  of  a  contract  to  ship  a  cargo  of  Egyptian 
cotton  seed. 

The  contract  was  dated  the  24th  Nov.  1899,  and 
the  material  parts  were  as  follows  : 

Sold  this  day  to  Messrs.  Niokoll  and  Knight,  the 
foUowing  Egyptian  ootton  seed,  namely,  a  cargo  to 
consist  of  frrai  1600  tons  to  1900  tons,  to  be  sUpped 
at  Alexandria,  and  (or)  Port  Said,  and  (or)  IsmiJia, 
during  the  month  of  Jan.  1900,  per  steamship  Orlando, 
at  61.  3«.  9d.  per  ton  .  .  .  the  vessel  to  go  to  any 
safe  floating  port  in  the  United  Kingdom.    .     .    . 

Clanse  5.  hi  case  of  prohibition  of  export,  blockade, 
or  hostilitiee,  preventing  shipment,  this  contract  or  any 
unfulfilled  pvt  thereof  is  to  be  cancelled. 

(a)  Beported  by  £.  Mablby  Smith,  Esq.,  Barrlster-at-Law. 

YoL.  IX..  N.  S. 


After  this  contract  had  heen  made  the  steamship 
Orlando,  being  then  in  the  Baltic,  was  stranded  by 
perils  of  the  sea. 

On  the  20th  Dec.  the  charterers  gave  notice  to 
the  plaintiffs  of  the  fact  that  the  ship  was  so 
badly  damaged  that  it  would  be  impossible  for  her 
to  load  before  March. 

On  the  28th  Dec.  the  defendants  wrote  to  the 
plaintiffs  that  as  the  performance  of  the  contract 
of  the  24th  Nov.  was  rendered  impossible,  they 
considered  the  contract  as  cancelled. 

The  plaintiffs  in  the  following  February  com- 
menced the  present  action  for  damages  for  breach 
of  contract,  and  claimed  the  difference  between 
the  agreed  price  6Z.  38.  Qd.  per  ton  and  11.  \Zs.  9d. 
per  ton,  which  was  the  market  price  on  the  31st 
Jan.  1900. 

At  the  trial  of  the  action  before  Mathew,  J. 
without  a  jury,  the  learned  judge  held  that  the 
contract  of  the  24th  Not.  was  subject  to  an 
implied  condition  that  the  performance  of  it  was 
to  be  subject  to  the  continued  existence  of  the 
ship,  and  her  fitness  to  take  cargo,  so  that  the 
penormance  was  excused  by  its  becoming  im- 
possible through  loss  or  damage  of  the  ship  by 
sea  peril ;  and  he  therefore  gave  judgment  for 
the  defendants. 

The  case  is  reported  82  L.  T.  Hep.  761 ;  9  Asp. 
Mar.  Law  Gas.  94 ;  (1900)  2  Q.  B.  ^8. 

The  plaintiffs  appealed. 

April  17. — Joseph  Walton,  K.O.  (HoUams  with 
him)  for  the  plaintiffs. — There  is  no  such  implied 
condition  in  this  contract  as  was  held  by 
Mathew,  J.  The  contract  is  an  absolute  one — 
yiz.,  to  ship  the  cargo  at  a  certain  time  by  a 
certain  ship  at  a  certain  place.  As  far  as  the 
express  terms  of  the  contract  go,  the  agreement 
is  an  absolute  one.  The  ship  luis  not  arriyed  at 
the  agreed  port  by  the  agreed  time,  and  there  is 
therefore  a  breach  of  the  contract,  for  which  the 
plaintiffs  are  entitled  to  recover : 
Shvbrick  v.  Salmond,  3  Burr.  1637. 

The  question  here  is  really  one  of  delay.  The 
ship  md  not  arrive  at  the  agreed  time,  and  whether 
the  delay  be  caused  by  default  of  the  defendants, 
or  adverse  winds,  or  any  other  cause,  is  imma- 
terial. There  is  no  question  here  of  the  existence 
of  the  ship,  and  the  case  upon  which  the  defendants 
relv  (ToAilor  v.  Caldwell,  8  L.  T.  Rep.  356 ;  3  B.  ifc  S. 
826)  does  not  apply  here.  Neither  is  it  a  case 
where  the  ship  is  one  over  which  the  defendants 
had  no  contrm,  as  if  the  agreement  had  been  to 
ship  by  a  certain  vessel  ot  the  F.  and  O.  Com- 
pany. In  such  a  case  as  that,  a  condition  would 
probably  be  implied  that  if  the  ship  did  not 
arrive  the  performance  of  the  contract  would 
be  excused.  There  is  in  the  agreement  a  clause 
providing  for  the  cancellation  of  it  in  certain 
circums^tnces,  and  the  omission  in  that  clause 
of  any  mention  of  stranding  shows  that  such 
an  incident  as  that  was  not  intended  to  be 
considered  as  excusing  performance.  He  cited 
also  on  this  point : 

EaU  V.  Sughrae,  15  M.  &  W.  258  ; 
Aehmore  and  Son  v.  Cox  and  Co.  (1899)   1  Q.  B. 
436. 

Bray,  K.O.  {Edward  Bray  with  him)  for  the 
defendants. — The  principle  applicable  to  this  case 
is  that  which  was  laid  down  by  Blackburn,  J.  in 
Taylor  v.  Caldwell  {ubi  sup.),  thus :  "  The  prin- 
ciple seems  to  us  to  be  that,  in  contracts  in  which 
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the  performanoe  depends  on  the  continued  exist- 
ence of  a  given  person  or  thing,  a  condition  is 
implied  that  the  impossibility  of  performance 
arising  from  the  perishing  of  the  person  or  thing 
shall  excuse  the  performance."  And  again  he 
says  that  *'  in  the  absence  of  any  warranty  that 
the  thing  shall  exist,  the  contract  is  not  to  be  con- 
strued as  a  positive  contract,  but  as  subject  to  an 
implied  condition  that  the  parties  shall  be  excused 
in  case,  before  breach,  penormance  becomes  im- 
possible from  the  perishing  of  the  thing  without 
default  of  the  contractor.*'  The  principle  there 
laid  down  has  been  approved : 

Rolijknson  v.  Davuon,  24  L.  T.  Bep.  755  ;  L.  Bep.  6 

Ex.  269 ; 
Howell  V.  Coupland,  30  L.  T.  Sep.  677 ;  L.  Bep.  9 

Q.  B.  462  ;  33  L.  T.  Bep.  832  ;  1  Q.  B.  Div.  258. 

Here  the  steamship  Orlando  was  the  certum  corptis, 
on  whose  continued  existence  as  a  cargo-carrying 
vessel  the  whole  contract  depends,  and  her 
stranding  was  caused  b^  no  default  of  the  defen- 
dants. Though  the  ship  did  not  actuaUy  cease 
to  exist,  yet  her  injuries  were  so  great  that,  as  far 
as  the  performance  of  this  contract  is  concerned, 
she  may  be  treated  as  non-existent.  The  fact  that 
this  contract  depends  on  the  existence  of  the 
steamship  Orlando  differentiates  it  from  the  case 
cited  by  the  plaintiffs  of  Ashmore  and  Son  v.  Cox 
and  Co.  {ubt  sup,).  No  definite  ship  was  there 
namftd,  the  shipment  was  to  be  merely  "  by  siulor 
or  sailors,'*  so  that  the  impossibility  of  perform- 
ance in  that  case  was  only  an  impossibilify  from 
a  mercantile  point  of  view.  There  was  no  eertum 
corpus  as  there  is  in  the  present  case.  As  to  the 
argument  founded  on  clause  5  of  the  contract,  the 
matters  there  mentioned  are  simply  tlungs  which 
might  prevent  the  loading  of  the  Orlando^  suppos- 
ing she  had  arrived  at  Alexandria.  They  belong  to 
a  different  class  of  things  from  conditions  having 
reference  to  the  existence  of  the  ship  iteell  The 
application  of  the  principle  laid  down  in  Taylor  v. 
Caldwell  (ubi  8tip.)  is  so  general  that  there  is  no 
reason  in  saying  that  the  mention  of  tibe  things 
named  in  clause  5  implies  that  the  principle  of 
Taylor  y.  CaldweU  (vhx  sup.)  is  to  be  excluded  in 
construing  this  contract.    He  referred  also  to 

Johnson  v.  Maedonaldy  9  M.  &  W.  600. 

Joseph  Walton,  K.O.  replied. — ^The  principle 
laid  down  in  Taylor  v.  CaldweU  (ubi  sup.)  appues 
only  to  cases  of  a  certain  person  or  thing  ceasing 
to  exist.  If  the  court  should  dismiss  this  appeal, 
and  hold  that  Taylor  v.  CaldweU  applies  to  a  case 
of  mere  delay,  that  will  be  a  great  extension  of 
the  principle  laid  down  by  Blackburn,  J. 

Cur.  adv.  vuLt. 

May  3. — Smith,  M.R.  read  the  following  judg- 
ment:— This  is  an  action  for  damages  by  the 
buyers  of  a  cargo  of  Egyptian  cotton  seed  against 
the  sellers  for  not  shipping  the  same  pursuant  to 
a  contract  dated  the  2^  Oct.  18^,  and  the 
question  is  whether  upon  its  true  construction  the 
contract  is  a  positive  and  absolute  contract  to 
ship  the  seed,  or  a  contract  subject  to  any,  and 
what,  implied  condition.  The  contract  upon 
which  the  question  arises,  so  far  as  material,  is  as 
follows :  '*  Sold  this  day  to  Messrs.  NickoU  and 
Knight,  the  following  Egyptian  cotton  seed — 
namely,  a  cargo  to  consist  offrom  160O  tons  to  1900 
tons,  to  be  shipped  by  the  steamship  Orlando  at 
Alexandria    .    .    .    during   the  month  of  Jan. 


1900.    (Simed)  Ashton  and  Co."    Clause  5  is  8b 
follows :  "In  case  of  prohibition  of  export,  block- 
ade, or  hostilities  preventing  the  shipment,  the 
contract  or  an^  uniulfiUed  pu*t  thereof  is  to  be 
canc^ed.'*    It  is  perfectly  plain  upon  the  face  of 
the  signed  contract  that  the  parties  deliberately 
agreed  that  the  shipment  of  the  seed  should  not 
be  in  any  ship  or  ships,  but  in  one  particular 
named  ship,  for  the  words  in  print ''  ship  or  ships  " 
are  obliterated,  and  the  words  "  per  steamship  Or- 
lando "  are  inserted  in  writing  in  their  place ;  and 
it  is  equally  plain  that  the  contract  could  only  be 
performed  by  the  defendants  shipping  the  seed 
contracted  for  in  the  steamship  Orumdo  daring  the 
month  of  Jan.  1900,  and  in  no  other  ship.    Now, 
is  a  contract  such  as  this  a  positive  and  absolute 
contract  by  the  shipper  to   ship  on  board  the 
named  ship  the  contoucted  cargo,  or  is  it  a  con* 
tract  subject  to  any,  and  what,  implied  condition? 
I  find  in  the  judgment  of  Blackburn,  J.,  deliver- 
ing the  unanimous  judgment   of   the  Court  of 
Queen's  Bench  in  the  year  1863  in  Taylor  v.  CcM- 
well  (ubi  sup.),  which  case  has  been  £>llowed  and 
applied  in  tne  Exchequer  Chamber  in  Appleby  v. 
Myers  (16  L.  T.  Rep.  669 ;  L.  Rep.  2  CT  P.  651). 
and  in  the  Court  of  Exchequer  in  Bohinson  v. 
Davison  (vhi  sup.),  and  in  the  Queen's  Bench  and 
Court  of  Appeal  in  HoweU  v.  Coupland  (ubi  sup.f, 
that  a  rule  as  to  the  construction  of  certain  con- 
tracts  has    been    laid  down,   which  rule   is  as 
follows  :  "  Where  from  the  nature  of  the  contract 
it  appears  that  the  parties  must  from  the  begin- 
ning have  known  that  it  could  not  be  fulfilled 
unless,  when  the  time  for  the  fulfilment  of  the 
contract  arrived,  some  particular  specified  thing 
continued  to  exist,  so  that,  when  entering  into  the 
contract,  they  must  have  contemplated  such  con- 
tinuing existence  as  the  foundation  of  what  was 
to  be  done,  there,  in  the  absence  of  any  express  or 
implied  warranty  that  tiie  thing  shall  exist,  the 
contract  is  not  to  be  construM  as  a  positive 
contract,  but  as  subject  to  an  implied  condition 
that  the  parties  shall  be  excused  in  case,  before 
breach,  performance  becomes  impossible  from  the 
perishing   of  the  thing  without  default  of  the 
contractor."   In  my  ju^g^ent  the  contract  in  the 
present  case  falls  directiy  within  this  rule,  for, 
from  the  banning,  the  parties  must  have  known 
that  the  perfermance  of  the  contract  would  become 
impossible  unless  the  particular  thing  specified 
— tiiat  is,  the  steamship  Orlando— eonthvaed  to 
exist  as  a  cargo-carrying  ship  down  to  and  durin^ir 
the  month  of  Jan.  1900;  and  I  have  no  doubt 
that  the  true  construction  of  the  contract  is  that 
it  is  not  a  positive  and  absolute  contract  as  con- 
tended  for   by  the  plaintiffs,  but  is  a  contract 
subject  to  the  condition  that  the  parties  shall  be 
excused   if,  before  breach,  performanoe  becomes 
impossible  by  reason  of  the  particular  specified 
thing — ^that  is,  the  steamship  Orlando — oeasinff  to 
exist  as  a  cargo-carrying  ship  without  the  defen- 
dants' default. 

But  it  is  argued  that,  although  there  may  be 
this  implied  condition,  it  only  applies  if  the 
particular  thing  actually  perishes;  for  instance, 
it  is  suggested  that  if  the  roof  of  the  music- 
hall  in  Taylor  v.  CaldweU  (uhi  sup.)  had  alone 
been  destroyed  and  the  hall  itself  not  burnt  to  the 
ground,  the  judgment  in  that  case  would  not  have 
been  given,  even  although  with  the  roof  oft  the 
hall  could  not  have  been  used  for  the  purpose  for 
which  it  was  let,  and  it  is  saidthat^  as  the  steam- 
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ship  Orlando  did  not  aotoalljr  periBb,  this  case  is 
not  within  the  implied  condition.  I  do  not  agree. 
In  my  judgment,  if  the  ship  ceased  to  exist  as  a 
cargo-carryinff  ship  when  the  time  for  the  per- 
formance of  uie  contract  arriyed,  so  that  it  could 
not  be  used  to  ship  the  cargo  in,  the  implied  con- 
dition would  attaon.  If  the  steamship  had  gone  to 
the  bottom  before  the  month  of  January  1900,  and 
remained  there  during  that  month,  so  as  to  be 
wboUy  unable  to  take  in  a  car^,  would  not  the 
ship  have  ceased  to  exists  whereby  the  performance 
of  the  contract  became  impossible,  the  ship  being 
then  at  the  bottom  of  the  sea  P  Quoad  tne  per- 
formance  of  the  contract,  it  would  bare  perished ; 
and  what  is  the  difl^erence  in  principle  between 
ihe  ship  being  at  the  bottom  of  the  sea  and  being 
stranded  upon  a  rock  in  the  Baltic,  as  the  Orlando 
was,  and  thereby  wholly  unable  to  take  in  a  cargo 
pursuant  to  the  contract  P  In  either  case,  in  my 
opinion,  the  performance  of  the  contract  became 
impossible  by  reason  of  the  particular  specified 
thing — t.e.,  the  ship— ceasing  to  exist  as  a  cargo- 
carrying  ship,  or,  in  other  words,  as  regards  that 
purpose  havmg  perished.  This  is  not  a  case  in 
which  the  thing  contracted  for  is  possible  in  itself, 
and  the  ocmtraoting  party  is  only  unable  to  per- 
form it  by  causes  beyond  his  own  control,  such  as 
in  the  case  of  an  unexpected  sudden  frost :  (Kearon 
y.  Pearson,  7  H.  &  N.  386).  In  such  a  case  it  is 
the  party's  own  fault  for  undertaking  uncon- 
ditionally to  fulfil  a  promise.  In  the  present  case, 
as  before  pointed  out,  he  has  not  done  so,  for  the 
promise  1^  has  made  is  conditional.  It  also  seems 
to  me  that  the  suggested  point  of  the  deteoition 
of  a  ship  by  adyerse  winds  clearly  would  not  fall 
within  the  aboye  rule,  for.  in  such  a  case  the  ship 
has  not  ceased  to  exist  at  all.  It  ensts  as  a 
cai^o-canying  ship,  but  is  merely  behind  time  on 
its  yoyage.  The  next  point  taken  by  the  plaintiffs 
was,  that  by  reason  ofolause  5  of  the  contract  the 
implied  condition  of  the  continued  existence  of 
the  ship  was  negatiyed,  and  that  it  was  only  the 
matters  mentioned  in  that  clause  which  excused 
tha  performance  of  the  contract.  In  my  opinion 
the  matters  mentioned  in  clause  5  in  no  way 
ne^tiye  the  true  construction  of  the  contract, 
which  is  that  the  contract  is  not  positiye  and 
abaolote,  and  that  clause  5  affords  an  excuse 
for  the  not  shipping  of  the  cargo,  oyer  and 
aboye  the  perishing  of  the  ship,  which  is  the 
implied  condition.  In  my  judgment  it  is  not 
true  to  say  that  there  is  a  warranty  in  this  con- 
tract that  the  ship  shall  be  in  existence  in 
Jan.  1900.  I  think  that  the  judgment  of 
Mathew,  J.  is  correct,  and  that  ttna  appeal  must 
be  dismissed. 

WiixiAMS,  L.J.  read  the  following  judgment  .*^ 
I  reeret  to  say  that  I  haye  come  to  a  different 
ooDidusion  from  that  arriyed  at  by  the  Master  of 
the  Rolls,  with  which  I  understand  Bomer,  L.  J. 
agreea.  The  question  in  this  case  is  whether, 
aceording  to  the  true  construction  of  the  cotton 
seed  cargo  contract,  there  was  an  absolute 
contract  by  the  sellers,  the  now  defendants,  to 
load  a  cargo  in  January.  In  other  words,  did  the 
sellers  tal^  upon  themselyes  the  risk  of  the  ship 
declared  by  them  under  this  contract  being  pre- 
yented  by  unforeseen  circumstances  beyond  their 
control  from  loading  a  cargo  at  one  of  the  ports 
ol  loading  named  in  the  contract  during  the  monUi 
of  JaiL  1900P  It  was  argued  by  the  plaintiffs 
thai  there  was  an  absc^nte  eontraet,  and  that  the 


defendants  did  take  the  risk  from  which  they  had 
not  in  terms  protected  themselyes.    On  the  other 
hand,  it  was  argued  by  tbe  defendants  that  this 
was  a  case  of  a  cargo  to  be  shipped  by  a  par- 
ticular yessel  at  a  named  port  at  a  particular 
time,  and  that  the  obligation  to  load  was  made 
to  depend  on  the  arriyal  of  that  yessel  at  that 
port  at  the  proper  time ;  and  that  the  defendants 
had  not  warranted  that  the  yessel  should  be  able 
and  ready  to  take  the  cargo  on  board  at  the 
stipulated  time,  and  therefore  that  the  defendants 
were,  in  the  eyent  which  happened,  of  the  dis- 
ability of  the  ship  through  perils  of   the  sea, 
without  default  of  the  defendants,  to  take  the 
cargo  at  Alexandria  at  the  proper  time,  relieyed 
from  further  performance  of  a  contract  which 
assumed  the  continued  existence  and  safe  arriyal 
of  the  yessel  in  a  condition  fit  to  take  the  cargo. 
The  obligation  to  ship  the  cargo,  the  defendants 
argued,  was  not  absolute,  but,  in  common  with 
eyery  other  obligation  in  the  contract,  was  con- 
ditional on  the  arriyal  in  proper  time  of   the 
declared   yessel    at   Alexandria.     Now,    it  was 
settled  by  the  judgment  of   Blackburn,  J.   in 
Taylor  y.  Caldwell  (uM  anp.)  that  "where  from 
the  nature  of  the  contract  it  appears  that  the 
parties  must  from  the  beginning  haye  known  that 
it  could  not  be  fulfilled  miless,  when  the  time  for 
the  fulfilment  of  the  contract  arriyed,  some  par- 
ticular specified  thing  continued  to  exist,  so  that, 
when  entering  into  the  contract,  they  must  haye 
contemplated  such  continuing  existence  as  the 
foundation  of  what  was  to  be  done,  there,  in  the 
absence  of  any  express  or  implied  warranty  that 
the  thing  shall  exist,  the  contract  is  not  to  be 
construed  as  a  positiye  contract,  but  as  subject  to 
an  implied  condition  that  the  parties  shall  be 
excused  in  case,  before  breach,  performance  be- 
comes impossible  from  the  perishing  of  the  thing 
without  default  of  the  contractor.'*     Prior  to  the 
decision  in  Howell  y.  Coupland  (ttbi  sup.)  it  used 
to  be  supposed  that  Uie  doctrine  as  expressed  by 
Blackburn,  J.,  like  the  cases  de  eerto  corpore  cited 
by  him  from  the  ciyil  law,  was  based  upon  the 
assumption  of  the  continued  existence,  at  the  date 
for  the  fulfilment  of  the  contract,  of  something 
existing  at  the  date  of  the  making  of  the  contract: 
which  IS  obyiously  quite  different  from  the  present 
existence,  at  the  date  for  fulfilment  of  the  con- 
tract, of  something  to  come  into  existence  after 
the  contract  by  the  action  of  a  party  to  it  done 
in  pursuance  of  the  contract.    The  principle  laid 
down  in  Taylor  y.  CaidweU  (vbi  sup.)  was,  how- 
eyer,  somewhat  widened  in  the  case  of  HoweU  y. 
Coupland  (ubi  su>p,);   for  in  that   case  it  was 
decided  that  on  a   contract  for   the  sale   of  a 
specific  crop  on  particular  land  the  seller  is  to 
be  excused  if  the  performance  is  preyented  by 
the   subject-matter    of    sale    ceasing   to   exist, 
without   default   of   the   promisor,  before    the 
time  of  performance,  eyen  though  the  subject- 
matter  of  the  contract  was  not  in  existence  at  the 
time  of  the  contract  as  is  assumed,  as  it  seems  to 
me,  in  the  principle  as  stated  by  Blackburn,  J. 
The  fact  is  that  the  answer  to  the  question 
whether  the  obligation  of  the  contract  is  depen- 
dent on  the  existence  of  some  thing,  or  combina- 
tion  of  things,  at   the   time  for  fulfilment,  or 
whether  one  party  to  the  contract  warrants  the 
existence  at  that  ume  of  that  thing,  or  combina- 
tion of  things,  is  always  a  question  of  intention 
of  ilie  parties  to  be  gathered  from  the  contract  as 
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expressed,  and  the  subject  of  it.  Hannen,  J.  in 
Baily  y,  De  Crespigny  (19  L.  T.  Rep.  681;  L. 
Rep.  4  Q.  B.  180)  thus  expresses  himself :  "  There 
can  be  no  doubt  that  a  man  may  by  an  absolute 
contract  bind  himself  to  perform  things  which 
subsequently  become  impossible,  or  to  pay 
damages  for  the  non-performance,  and  this 
constniction  is  to  be  put  upon  an  unqualified 
undertaking,  where  the  event  which  causes  the 
impossibility  was,  or  might  have  been,  anticipated 
and  guarded  against  in  the  contract,  or  where  the 
impossibility  arises  from  the  act  or  default  of  the 
promisor.  But  where  the  event  is  of  such  a 
character  that  it  cannot  reasonably  be  supposed 
to  have  been  in  the  contemplation  of  the  con- 
tracting parties  when  the  contract  was  made, 
they  will  not  be  held  bound  b^  general  words 
which,  though  large  enough  to  mdude,  were  not 
used  with  rSerence  to  the  possibility  of  the  par- 
ticular contingency  which  afterwards  happens." 
Can  it  be  said  that  the  non-arrival  of  the  Orlando 
at  Alexandria  in  January  (the  event  which  caused 
the  impossibility)  was  not,  or  might  not  have  been, 
anticipated  ana  guarded  against  in  the  contract  P 
Or  can  it  bo  said  that  that  event  cannot  be 
reaeonably  supposed  to  have  been  in  the  contem- 
plation of  the  contracting  parties,  or  that  the 
general  words  were  not  us^  with  reference  to  the 

Cibility  of  the  contingency  which  afterwards 
^j>ened — ^namely,  the  non-arrival  in  time  at 
Alexandria  of  the  Orlando  by  reason  of  the  perils 
of  the  sea  P  I  do  not  think  so,  nor  do  I  think 
business  people  would  think  so.  The  time  of 
loading  is  a  condition  introduced  into  the  con- 
tract for  the  benefit  of  the  buyers.  It  is  a  condi- 
tion which  the  buyers  could  waive.  The  event  which 
caused  the  impossibility  of  loading  in  January 
is  an  event  against  which  the  sellers  could  have 
insured.  The  selection  of  the  vessel,  the  terms  of 
the  charter  of  that  vessel,  the  risk  the  vessel 
selected  would  have  to  run  by  reason  of  the  length  of 
the  preliminary  voyage,  are  all  matters  within  the 
control  of  the  sellers.  The  buyers  have  no  voice 
in  the  matter.  Is  it  unreasonable  to  read  the 
general  words  as  throwing  on  the  sellers  the  risk 
of  the  non^arrival  of  the  selected  ship  within  the 
contract  time  P  The  sellers  might  have  excepted 
this  risk,  or  insured  against  it.  It  seems  to  me 
that,  in  order  to  prevent  general  words  covering 
a  particular  obligation,  which  in  terms  the  general 
words  are  wide  enough  to  include,  the  particular 
obligation  must  be  of  the  essence  of  the  contract, 
and,  further,  must  be  of  the  essence  of  the  con- 
tract in  such  sense  that  neither  party  can  waive 
the  obligation,  or,  to  express  it  in  other  words, 
the  condition  must  be  such  that  to  waive  it  would 
be  to  make  a  new  and  a  different  contract.  No 
doubt,  where  a  contract  is  made  with  reference  to 
certain  anticipated  circumstances,  and  where, 
without  default  of  either  party,  it  becomes  wholly 
inapplicable  to  any  such  circumstances,  it  can- 
not be  applied  to  other  circumstances  which 
could  not  have  been  in  the  contemplation  of 
the  parties  when  the  contract  was  made;  but, 
where  a  party  to  a  contract  promises  the 
other  party  to  do  a  certain  thing,  or  to  have  a 
certain  thing  done,  at  or  before  a  specified  time, 
and  fails  to  perform  his  promise,  in  such  case, 
even  though  the  thing  promised  to  be  done  is  of 
the  essence  of  the  contract,  and  a  condition  pre- 
cedent, so  that  the  promisor  cannot  claim  to  ^Eive 
the  promisee  carry  out  his  side  of  the  contract. 


this  does  not  put  an  end  to  the  contract  in  such 
sense  that  neither  party  can  enforce  any  obliga- 
tion under  it  against  the  other,  but  only  gives 
the  promisee  the  option  to  rescind  the  contract, 
unless  indeed  the  anticipated  circumstance  which 
has  failed  to  occur  or  continue  is  of  such  a  cha- 
racter as  to  put  an  end  in  a  commercial  sense  to 
the  commercial  speculation  catered  upon  by  the 
parties  to  the  contract ;  but  a  circumstance  which 
one  of  the  parties  to  the  contract  can  waive  without 
putting  an  end  to  the  commercial  speculation 
cannot  be  such  a  circumstance. 

In  the  present  case  nothing  has  caused  it  to 
be  impossible  for  the  sellers  to  supply  cotton 
seed  of  the  contract  Quality,  or  to  prevent  them 
shipping  it  on  board  tne  Chrlando  at  Alexandria!. 
The  seuers,  according  to  my  view,  took  upon 
themselves  to  promise  that  the  owners  of 
the  Orlando  should  have  her  at  Alexandria 
ready  to  take  the  cargo  at  a  specified  time. 
The  peril  of  the  sea  has  made  it  impossible  fnr 
the  owners  of  the  Orlando  to  have  her  there  at 
that  time,  and  made  it  impossible,  therefore,  for 
the  sellers  to  load  the  Orlando  at  Alexandria  in 
January,  but  this  event  has  not  made  it  impoe- 
sible  that  the  contract  should  be  carried  out.  On 
the  contrary,  if  the  buyers  choose  to  waive  the 
time  condition,  the  contract  can  be  performed  bj 
loading  the  Orlando  at  Alexandria.  Nothing  iu 
the  facts  of  this  case  suggests  that  the  delay  for 
repairs  was  so  long  as  to  put  an  end  to  the  com- 
mercial speculation  intended  by  the  parties  to 
the  contract.  By  reason  of  the  perils  of  the  sea 
the  Orlando  did  not  arrive  at  the  time  the  ship- 
owner contracted  it  should  arrive,  but  the  delay 
was  not  such  that  the  voyage  was  frustrated, 
neither  was  the  contract  of  sale.  It  follows  that 
the  plaintiffs  had  a  good  cause  of  action  on  the 
failure  of  the  sellers  to  load  the  cotton  seed,  even 
though  the  perils  of  the  sea  made  it  impossible 
for  the  Orlando  to  arrive  at  Alexandria  at  the 
specified  time.  I  have  thought  it  right  to  express 
my  opinion  on  this  matter  (which  unfortunately 
is  contrary  to  that  of  my  brothers),  although 
it  is  not,  for  a  reason  which  I  will  give,  of  very 
great  practical  importance  with  regard  to  the 
result  of  the  action ;  for  I  entirely  agree  with  the 
opinion  of  Mathew,  J,  as  to  the  measure  of 
damages  in  case  the  plaintiffs  have  a  right  of 
action;  and  according  to  this  measure  the  sum 
paid  into  court,  together  with  a  denial  of  liability, 
is  more  than  sufficient  to  satisfy  the  plainiiffd* 
cause  of  action. 

'  RoMBB,  L.J. — ^A  clear  principle  applicable  to 
cases  of  this  kind  was  laid  down  by  Blackburn,  J. 
in  delivering  the  judgment  of  the  Oourt  of 
Queen's  Bench  in  Tay&r  v.  Caldwell  {ubi  sup.). 
The  passage  of  the  judgment  in  which  that 
principle  is  stated  has  alr^idv  been  read.  It  was 
laid  down  after  a  review  of  aU  the  previous  cases, 
and  after  veiy  careful  consideration.  That  judg- 
ment has  often  been  followed,  and  has  never  be^ 
dissented  from.  The  principle  there  laid  down  is 
one  which  works  complete  justice  between  the 
parties  to  contracts  of  this  kind.  It  is  a  principle 
which  is  easy  to  follow,  and  one  which  affords  a 
certain  guide  in  a  doubtful  and  difficult  branch  of 
the  law.  It  is  most  useful  to  business  people  to 
know  clearly  the  law  on  such  a  subject,  and  there- 
fore I  think  that  it  is  important  thsit  the  principle, 
as  laid  down  in  the  case  referred  to,  should  be 
adhered  to,  and  not  rendered  doubtful  or  weakened 
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by  making  exceptions  to  its  application.  The 
question  is  whether  that  principle  applies  to  the 
present  case.  In  my  opinion  it  does.  I  think 
that  the  parties  to  this  contract  must  from  the 
beginning  have  known  that  it  could  not  be  fulfilled 
omees  in  Jan.  1900  the  particular  specified  thing 
necessary  for  carrying  it  out — ^namely,  the  steam- 
ship Orlando — continued  to  exist ;  and  therefore 
they  must  at  the  date  of  the  contract  have 
contemplated  such  continuing  existence  as  the 
fonndation  of  what  was  to  be  done  under  the 
contract.  Then  is  there  here  any  implied  war- 
ranty  by  the  defendants  that  the  ship  shall 
continue  to  exist?  There  is  clearly  no  express 
warranty  to  that  effect,  and,  in  my  opinion,  no 
such  warranty  can  be  implied.  Some  liability  on 
the  part  cf  the  vendors  in  respect  of  the  ship 
must,  I  think,  be  implied,  and  no  doubt  many 
difficult  cases  with  regard  to  tiie  extent  of  that 
liability  might  arise.  But  it  is  not  necessary  in 
this  case  to  consider  exactly  the  ext^it  of  that 
liability,  for  I  think  that  a  warranty  cannot  be 
implied  that  the  ship  in  question  should  continue 
to  exist  in  January.  That  being  so,  in  my  opinion 
the  principle  laid  down  in  Taylor  v.  Caldwell 
{ubi  sup,)  applies.  The  only  question  that  remains 
is  whether  the  ship  continued  to  exist  in  Jan. 
1900  within  the  meaning  of  that  principle.  I 
think  that  she  did  not.  She  was  not  tnen  in 
existence  as  a  cargo-bearing  ship  or  for  the 
purposes  of  the  contract.  This  point  has  been 
fully  dealt  with  by  the  Master  of  the  Bolls,  and 
I  need  not  add  anything  to  what  he  has  said  in 
reference  to  it.  I  should  perhaps  add,  with  regard 
to  the  argument  founded  on  clause  5  of  the  con- 
tract, that  that  clause  does  not  in  my  opinion 
affect  the  view  which  I  have  expressed,  for  the 
diffeient  special  circumstances  dealt  with  in  that 
clause  all  contemplate  the  existence  of  the  ship. 
For  these  reasons  I  agree  with  the  Master  of 
the  Rolls  in  thinking  that , the  appeal  should  be 

dismissed.  m        7  t>  « 

Appeal  dtsmisaed. 

Solicitors  for  the  plaintiffs,  HoUams  and  Co. 
Solicitors  for  the  defendants,  TiUeards  and  Co. 


Friday,  June  7, 1901. 

(Before  Smith,  M.R.,   Williams  and 
Stirling,  L.JJ.) 

Pkics  and  another  v.  Mabitimb  Insurance 
Company  Limited,  (a) 

appeal  from  the  queen's  bench  DiyiSION. 

Insurance  (marine) — Advances  for  disbursements 
— Charge  given  by  master  on  freight — Insurance 
"  warranted  free  of  all  average  — Conditional 
charge — Total  loss  of  ship  by  perils  of  sea — Fart 
of  freight  payable — PartiaX  hss. 

The  plaintiffs  advanced  money  for  ship^s  disburse- 
ments to  the  captain  of  an  Italian  ship,  who  gave 
ihem  a  note  by  which  he  promised  to  repay  the 
amount  advanced  ten  days  after  the  arrival  of 
the  ship  <U  the  port  of  destination,  and  he  thereby 
pledged  the  vessel  and  freight,  and  directed  the 
consignees  at  the  port  of  destination  to  pay  the 
amount  from  the  freight  received. 

The  plaintiffsjhen  effected  an  insurance  against 
perils  of  the  sea  of  the  advances  so  m^ide,  by  a 
policy  ^warranted  free  of  aXL  average. 

(•)  Baporttd  by  B.  Mimr  Sxrh,  Esq.,  Bviiit«r-at>lAw. 


By  perils  of  the  sea  the  ship  became  a  constructive 
total  loss  on  the  voyage,  and  so  never  arrived  at 
the  port  of  destination.  But  part  of  the  cargo 
being  salved,  freight  became  paycMe  on  it  by 
Italian  law,  and  was  in  fact  paid. 

In  an  action  by  the  plaintiffs  against  the  under- 
writers as  for  a  total  loss  : 

Held  (affirming  the  decision  of  Bigham,  J.),  thai, 
by  reason  of  payment  of  part  of  the  freight, 
there  was  no  total  loss,  and  the  plaintiffs  were 
therefore  not  entitled  to  recover  upon  the  policy. 

This  was  an  appeal  by  the  plaintiffs  from  the 
judgment  of  Bigham,  J.  at  the  trial  of  the  action 
without  a  jury. 

The  action  was  brought  upon  a  policy  of 
insurance  against  sea  penis,  *' warranted  free  of 
all  average. 

In  Dec.  1898  an  Italian  barque,  called  the 
Cinque,  was  loading  at  Fensacola  a  cargo  of 
timoer  for  carriage  to  Southampton.  For  pay- 
ment of  his  disbursements  the  master  borrowed 
from  the  Citizens'  National  Bank  of  Fensacola  a 
sum  of  7602. 128.  9d.,  and  gave  them  a  document 
of  which  the  following  is  a  copy : 

PensaoolA,  Fla.,  Deo.  30,  1898.— Ten  days  after 
arrival  at  port  of  destinatloii  of  the  steel  barqae,  called 
Cinque,  of  which  I  am  the  master,  now  lying  at  Pensa- 
cola,  Fia.,  loaded  with  P.P.  sawn  timber  and  lamber,  and 
ready  to  sail  for  Southampton,  I  promise  to  pay  to  the 
order  of  myself  the  sum  of  7601.  128.  9d.  British  sterling 
in  approved  bankers'  demand  bills  on  London,  value 
received  for  necessary  disbursements  of  my  vessel  at 
this  port ;  for  the  payment  of  which  I  hereby  pledge  my 
vessel  and  freight ;  and  my  consignees  at  the  port  of 
destination  are  hereby  directed  to  pay  the  amount  of 
this  obligation  from  the  first  amount  of  freight  received 
for  account  of  my  said  vesseL  Any  other  draft  or  obli- 
gation by  me  drawn  at  this  port  on  said  freight  to  be 
secondary  to  this. — Signed  in  duplicate,  one  being 
accomplished,  the  others  to  stand  void. — Tommaso 
BiTTOBi,  master  of  the  steel  barque  Cinque. 

This  document  was  indorsed  in  blank  by  the 
master,  and  indorsed  by  the  bank  to  the  plaintiffs 
for  collection. 

The  plaintiffs  on  receiving  -this  document 
effected  the  policy  sued  on  on  rohalf  of  the  bank. 

On  the  15th  Jan.  1899  the  barque  sailed  from 
Fensacola,  but,  meeting  with  bad  weather,  put  in 
for  refuge  at  San  Miguel,  in  the  Azores,  where  she 
went  asnore  and  became  a  constructive  total  loss. 

The  underwriters  on  cargo  paid  as  on  a  total 
loss,  but  part  of  her  cargo  was  salved  and  was 
sold.  The  purchasers  paid  to  the  master  of  the 
ship  the  sum  of  790Z.  as  "  distance  freight "  which 
was  due  under  Italian  law,  which  governed  the 
contract  of  affreightment. 

The  plaintiffs  Drought  this  action  upon  the 
policy,  and  the  defence  was  that,  by  reason  of  the 
payment  of  the  distance  freight,  the  loss  was  not 
a  total  loss. 

Bigham,  J.  at  the  trial  of  the  action  without  a 
jury  held  that  there  had  been  no  total  loss  of  the 
freight,  and  therefore  no  total  loss  within  the 
terms  of  the  policy,  and  he  gave  judgment  for 
the  defendants. 

The  plaintiffs  appealed. 

Carver,  K.G.  and  Scrutton,  K.C.  for  the  plain- 
tiffs.— The  document  given  by  the  captain  is  in 
the  nature  of  a  bottomry  bond : 

The  Haabet,  81  L.  T.  Bep.  463 ;  8  Asp.  Mar.  Law 

Gas.  605 ;  (1899)  P.  295 ; 
The  Dora  Forster  (1900)  P.  241. 
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The  obliffaiion  is  tberef ore  conditional  on  the  safe 
arrival  of  the  ship.  The  ship  never  arrived,  and 
there  has  therefore  been  a  total  loss  of  the  secu- 
rity. Upon  the  tme  construction  of  the  docu- 
ment the  words  imply  that  the  obligation  on  the 
owners  is  conditional,  jast  as  the  master's  obliga- 
tion is  conditional,  to  pay  on  the  arrival  of  the 
ship  at  the  port  of  destination.  The  clause 
directing  that  the  amount  of  the  obligation  is  to 
be  paid  by  the  **  consignees  at  the  port  of  destma- 
tion  "  also  confirms  tms  view  of  the  meaning  of 
the  document.    They  cited  also 

The  Kamak,  21  L.  T.  Eep.  159 ;  3  Mar.  Law  Oaa. 

O.  S.  276 ;  L.  Bep.  2  P.  G.  505  ; 
TK$  Elpia,  27  L.  T.  Bep.  664 ;  1  Asp.  Mar.  Law  Gas. 

472 ;  L.  Bep.  4  A.  &  E.  1 ; 
Lucena  v.  Craufurd,  3  B.  A  P.  75 ;  6  B.  B.  623 ; 
LUyd  V.  Fleming^  1  Asp.  Mar.   Law  Gas.   192 ; 

L.  Bep.  7  Q.  B.  299. 

Joseph  Walton,  E.O.  and  /.  A.  HamiUont  K.G 
for  the  defendants. — The  question  is  whether 
there  has  been  a  total  loss.  One  of  the  things 
insured  was  the  charge  on  tbe  freight.  The 
freight  was  not  totally  lost,  because  7902.  became 
due  in  respect  of  it  and  has  been  paid.  On  the 
true  construction  of  the  document  signed  by  the 
master  the  liability  on  the  owners  was,  we  submit, 
not  conditional  The  words  are  perfectly  plain  as 
they  stand,  and  there  is  no  reason  for  implying  any 
such  condition  as  the  plaintiffs  seek  to  put  in. 

Ca/rver,  K.C.  in  reply. 

Smith,  M.B. — This  is  an  appeal  from  a  judg- 
ment of  Bigham,  J.,  who  decided  in  favour  of  the 
defendants  in  an  action  upon  a  policy  of  marine 
insurance.  Certain  bankers  at  f^ensacola  made 
advances  to  the  amount  of  760Z.  12s.  9d,  to  the 
captain  of  an  Italian  ship  in  respect  of  disburse- 
ments made  by  him  at  that  place  where  the  ship 
was  loading  for  a  voyage  to  Southampton.  It 
was  in  consideration  of  these  advances  that  the 
certain  signed  the  document  of  the  30th  Dec. 
1898.  The  bankers  then,  to  protect  themselves, 
effected  the  insurance  which  is  now  sued  upon. 
The  question  is  whether  there  was  a  total  or  only 
a  partial  loss.  The  document  signed  by  the 
captain  contains,  first  of  all,  a  promise  to  pay  the 
7602. 12s.  9(2.  ten  days  after  the  ship's  arrival  at 
the  port  of  destination,  in  approved  bankers' 
demand  bills,  value  received  for  necessary  dis- 
bursements of  the  vessel ;  and  for  the  payment  of 
this  sum  he  pledges  his  vessel  and  freight.  That 
pledge  is  not  made  in  any  way  conditional  on  the 
ani^  of  the  ship.  Then  the  document  con- 
tains a  direction  to  the  consignees  at  the  port  of 
destination  to  pay  the  amount  of  the  obh^tion 
from  the  first  amount  of  freight  received  for 
account  of  the  vesseL  That  clause  does  not,  in 
my  opinion,  make  the  obligation  conditional  on 
the  arrival  of  the  ship,  because  the  consignees 
would  naturally  be  at  the  port  of  destination. 
Now,  what  security  did  the  bankers  obtain  under 
that  document  P  They  had,  firstly,  the  personal 
obligation  of  the  captain,  which  was  conditional 
on  the  arrival  of  the  ship  at  the  port  of  destina- 
tion, then  they  also  had  the  obligation  lying  on 
the  owners,  and  then  they  had  a  charge  on  the 
vessel^  and  freight.  These  they  insured  hv 
a  policy  which  is  '^  warranted  free  of  ail 
average  " — that  is  to  say,  the  underwriters  insured 
only  against  a  total  loss.  The  ship  then  left 
Fensaoola  and  got  as  far  as  the  Azores,  where  she 


became  a  constructive  total  loss.  But  by  Italian 
law,  which  has  to  be  applied  to  this  case,  a  freight 
pro  rata  itineris,  or  distance  freight,  was  earzrad, 
and  paid,  to  the  amount  of  790L  Can  it  be  sa^ 
that,  under  these  circumstances,  there  was  a  total 
loss  of  the  subject-matter  of  the  insurance  ?  The 
obligation  on  the  captain  has  been  loet,  and 
permips  also  th^  obligation  on  the  owners.  But 
there  has  not  been  a  total  loss  of  the  freight 
Consequently  there  has  been  only  a  partial  loss, 
and  as  the  policy  was  against  a  total  loss  only, 
the  underwriters  are  not  liable.  For  these  reasons 
I  think  that  the  appeal  must  be  dismissed. 

Williams,  L.J. — ^I  agree.  I  do  not  propose 
to  say  anything  as  to  the  extent  of  the  securitv 
obtained  by  the  bankers  under  the  document 
signed  by  the  captain,  nor  as  to  the  effect  of  the 
constractive  total  loss  of  the  ship.  I  limit 
myself  to  the  question  of  the  charge  given  on  tbe 
freight.  In  my  opinion  that  charge  was  not  con- 
ditionaJ  on  the  arrival  of  the  ship  at  the  port  cf 
destination,  but  was  a  charge  which  existed  iu 
any  event.  Then  comes  the  question.  What  was  the 
charge  intended  to  secure  P  It  was  intended  to 
secure  rep^ment  of  the  money  advanced  by  the 
bankers.  It  was  not  limited  to  the  obligation 
which  the  captain  took  upon  himself,  tftmt  he 
would  pay  on  the  arrival  of  the  ship  at  the  port 
of  destination.  That  being  so,  it  seems  dear,  in 
my  judgment,  that  there  has  been  no  total  loss  of 
the  security  obtained  by  the  bankers,  because 

Eart  of  the  freight — ^namely,  790L — was  not  lost, 
ut  was  received  at  the  port  of  refuge.  The  onlj 
point  which  Mr.  Oarver  could  make  on  the  con- 
struction  of  the  document  as  showing  a  limit  to 
the  charge  on  the  freight  was  the  direction  to 
consignees  at  tl^  port  of  destination  to  pay  tbe 
amount  of  the  advance.  But  that  direction 
seems  to  me  to  have  been  put  in  merely  because 
in  the  ordinaiy  course  of  business  the  consignees 
would  probably  be  at  the  port  of  destination. 

Stirling,  L.J. — ^I  am  of  the  same  opinion. 
The  question  in  this  case  seems  to  me  to  oe  one 
of  the  construction  of  a  document  upon  the  terms 
of  which  money  was  advanced  for  smp's  disburse 
ments  by  certain  bankers  to  the  captain  of  an 
Italian  ship.  By  that  document  the  captain  pro- 
mised to  repay  the  amount  of  the  advance  ten 
days  after  the  arrival  of  the  ship  at  the  port  of 
destination.  It  is  admitted  that  that  promise  is 
conditional  on  the  arrival  of  the  ship.  But  tiien 
come  some  words  giving  a  char]^  on  the  vessel 
and  freight,  and  the  (juestion  is  whether  this 
charge  is  conditional  in  the  same  way  as  the 
captain's  promise  to  pay.  The  actual  words  used 
in  the  document  are  "  for  the  payment  of  which 
I  hereby  pledge  my  vessel  and  freight.'*  It  is 
contended  that  those  words  mean  "for  the  oon- 
ditional  payment  of  which  I  hereby  pledge,"  &c^ 
or  "  for  the  payment  of  which,  subject  to  the 
before-mentioned  condition,  I  hereby  pled^"  &c 
But  the  document  contains  here  no  words  import- 
ing any  condition.  The  word  *'  which  "  naturally 
refers  to  the  sum  of  760Z.  12s.  9d.,  and  I  can  see 
no  reason  why  we  should  insert  words  to  vaiy 
that  natural  meaning.  There  is  a  reason  why  the 
captain's  promise  to  pay  should  be  oon^tumal  on 
the  arrival  of  the  ship,  but  I  can  see  no  reason 
^y  the  charge  on  the  frei^it  should  be  con- 
ditional. It  was  said  that  bankers  advanoiag 
memj  m  OMes  saeh  a»  tia*  wonUL  be  fkmd  In 
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great  difficulties  with  regard  to  protecting  them- 
selves  by  inanranoe  if,  notwithetanding  the  non- 
arrival  of  the  ship,  a  small  amount  of  freight 
should  become  payable.  Bnt  if  they  choose  to 
insure  against  a  total  loss  only  instead  of 
against  a  partial  loss  as  wdl,  that  is  their  fault. 
Anotlier  point  was  taken — ^namely,  that  the 
direction  to  the  *' consignees  at  the  pert  of 
destination  "to  pay  the  amount  of  the  obligation 
oat  of  freight  shows  an  intention  by  the  parties 
to  tbe  document  that  the  pledge  of  the  freight  is 
only  to  take  effect  in  the  event  of  the  vessel 
amving  at  Uie  port  of  destination.  But,  in  my 
opimon,  it  would  be  a  strain  upon  those  words  to 
construe  them  as  meaning  what  is  contended  for, 
and  I  cannot  accede  to  uie  contention.  I  agree 
that  the  appeal  must  be  dismissed. 

Appeal  dismissed. 

Solicitors  for  the  plaintiffs,  Thomas  Cooper  and 
Co. 

Solicitors  for  the  defendants,  Field,  Boseoe,  and 
Co.,  for  Batesons,  Warr,  and  Wimshwrst,  Liver- 
pool. 


HIGH    COURT    OF   JUSTICE. 

KING'S  BENCH  DIVISION. 

March  22  and  April  2, 1901. 

(Before  Bigham,  J.) 

Repetto  v.  Millar's  EIabbi  ANi>  Jabbah 
FoBESTS  Limited,  (a) 

Shippinp — Bill  of  lading — Charter-pariy — Incor- 
poraHon  of  charier-party  %oith  biu  of  lading — 
Signaiure  of  biU  cf  lading  by  m^ister — Bight  of 
master  to  sue  for  freight. 

By  a  charter 'party,  containing  the  usual  excep- 
tions, an  Ojgreed  rate  of  freight  was  to  be  paid 
on  unloading  ar^  right  delivery  of  cargo  to  be 
provided  by  the  charterers.  The  captain  was  to 
sign  bms  of  lading  at  port  of  loading,  amd 
the  charterers^  liability  was  to  cease  on  vessel 
being  loaded.  The  charterers  loaded  the  cargo, 
and  the  master  signed  bids  of  lading  which 
described  the  cargo  as  shipped  by  the  charterers 
in  the  ship  "  whereof  L.  Bepetto  is  master,'*  and 
provided  that  the  cargo  should  be  delivered  to 
the  shippers  or  their  assians  at  the  port  of 
discharge^  they  paying  fretgkt  as  per  charter- 
party.  In  an  a^yUon  by  the  master  against 
the  charterers  to  recover  the  balance  of  freight 
dMe: 

Held,  that  the  master  signed  the  btUs  of  lading, 
not  €U  principal,  but  merely  as  agent  for  the 
shipowner,  atM  therefore  he  was  not  entitled  to 
sue  for  the  freight. 

Ck>MMXBOiAL  cause  tried  hefore  Bigham,  J. 

The  ftusts  appear  in  the  judgment. 

BcrutUm,  £!.0.  and  Leek  for  the  plaintiff. — ^The 
plaintiff  is  entitled  as  master  of  the  ship  who 
agned  the  bill  of  lading  to  sne  for  the  balance  of 
tiie  freight  due  from  the  defendants.  It  is  admitted 
bj  the  defendants  tha  this  balance  is  due,  bnt 
the^  say  they  are  entitled  to  set-off  against  the 
plaantinrs  daim  an  amount  alleged  to  be  due  to 
them  on  a  prior  transaction.    Tms  amount  is  not 

(A)  B^iorlid  by  W.  W.  Oke,  Emi.,  B«Rtotor-M-lAw. 


a  mutual  debt  beween  the  plaintiff  and  the  defen- 
dants, and  cannot  be  set  on  against  the  plaintiff  : 

Uberg  v.  Bowden^  8  Ex.  852. 

Although  there  is  a  cesser  clause  in  the  charter- 
party,  by  which  the  charterers'  liability  under  the 
charter  was  to  cease  on  the  ship  being  loaded, 
yet  as  the  bill  of  lading  incorporates  the  terms  of 
the  charter-party,  and  as  the  plaintiff  is  suing  on 
the  bill  of  lading,  which  is  tine  later  document, 
the  cesser  clause  does  not  prevent  the  plaintiff 
from  recovering : 

O^dUchsen  v.  Stetoart  Brothers,  50  L.  T.  Bep.  47  ; 
5  Asp.  Mar.  Law  Gas.  130,  200 ;  13  Q.  B.  Div. 
317. 

The  plaintiff  is  the  party  to  the  contract  in  the 
bill  of  lading;  he  signed  the  bill  of  lading  and 
may^  either  sue  or  to  sued  on  it,  and  the  two 
parties  mentioned  in  the  bill  of  lading  are  the 
plaintiff  and  the  defendants.     It  is  a  contract 
made  by  an  agent  in  his  own  name,  and  by  the 
ordinary  law  of  principal  and  agent  he  can  sne 
or  be  sued  on  it  (Pnestley  v.  Femie,  13  L.  T. 
Eep.  208 ;  3  H.  &  0.  977) ;  and,  if  he  sued  on 
it,  ms  principal,  the  shipowner,  cannot  sue,  as 
there  is  only  one  contract.     The  genercJ  rule 
applicable  in  such  cases  is  well  stated  in  the  notes 
to  the  case  of  Thomson  v.  Davenport  (9  B.  &  0.  78 
in  2  Smith  L.  0.,  10th  edit.,  at  p.  400 :  «  That  an 
agent  who  has  made  a  contract  in  his  own  name 
for  an  undisclosed  principal,  may  sue  on  it  in 
his  own  name,  is  eetablisned   by  several   cases, 
particularly  Sims  v.  Bond  (5  B.  &  Ad.  389)." 
The  only  difference  here  is  tibat  the  defenduits 
knew  that  there  was  a  principsd.    Blackburn,  J. 
in  Calder  v.  Dobell  (25  L.  T.  Rep.  129,  at  p.  133 ; 
L.  Bep.  6  C.  P.  486,  at  p.  500)  says :  "  I  appre- 
head  that  where  a  man  is  acting  as  agent^  the 
principal  is  not  the  less  bound  l^cause  the  con- 
tract is   so  drawn  as  to  make   the  agent  also 
liable."    In  such  cases  either  the  shipowner  or  the 
master  can  maintain  an  action  for  the  freight : 

Smith  V.  Plummer,  1  B.  &  A.  575 ; 

Atkinson  v.  Cotssvoorth,  3  B.  &  C.  647 ; 

Binu  V.  Bond,  5  B.  &  Ad.  389  ; 

lesson  V.  8oUy,  4  Taunt.  52 ; 

Ccuwthron  v.   Trickstt,  9  L.  T.  Bep.  609 ;  1   Mar. 

Law  Gas.  O.  S.  414;  15  G.  B.  N.  S.  754 ; 
Eva/ns  v.  Forstsr,  1  B.  &  Ad.  118; 
Alien  V.  OoltaH,  48  L.  T.  Bep.  944 ;  5  Asp.  Mar. 

Law  Gas.  104 ;  11  Q.  B.  Div.  782  ; 
Elbinger  Actien-QesetUchaft  v.  Claye^  28  L.  T.  Rep. 

405 ;  L.  Bep.  8  Q.  B.  313  ; 
Bhepard  v.  De  Bsmales,  13  East,  565. 

The  fact  that  the  biU  of  lading  protects  the 
plaintiff  against  his  own  negligence  does  not 
prevent  the  defendants  from  having  a  contract 
with  him,  and  does  not  prevent  him  from 
recovering  in  this  action : 

Westport  Ooal  Company  v.  MePhail,  78  L.  T.  Bep. 

490;  8  Asp.  Mar.  Law  Gas.  378;  (1898)  2  Q.  B. 

130; 
Jones  V.  Nicholson,  10  Ex.  28. 

The  plaintiff  is  also  entitled  to  recover  on  an 
implied  contract  by  the  defendants  to  pay  him 
the  freight,  arising  from  the  fact  that  at  their 
request  he  parted  with  the  goods  to  them,  and 
thereby  parted  with  his  lien : 

Brouncher  v.  Soott,  4  Taunt.  1. 

/.  A.  Hamilton,  K.O.  (P.  C.  Morris  with  him) 
for   the   defendants. — ^The   defendants   are  not 
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liable  to  the  plaintiff  in  respect  of  this  balance 
of  freight.  The  plaintiff  is  not  the  proper  party 
to  sne  for  the  freight.  The  contract  is  not 
contained  in  the  bill  of  lading  alone,  as  the  bill 
of  lading  expressly  incorporates  the  charter- 
party,  and  botn  mast  be  taken  and  read  together, 
so  that  we  have  to  look  at  the  chaiter-party  to 
see  what  the  contract  is,  or  with  whom  it  is  made. 
The  charter-party  must  be  regarded  as  consti- 
tuting the  contract : 

Sewell  Y.  Burdicky  52  L.  T.  Bep.  445  ;  5  Asp.  Mar. 

Law  Gas.  79,  298,  376  ;  10  App.  Cas.  74  ; 
Rodocanachi  v.  Iftlbum,  56  L.  T.  Bep.  594 ;  6  Asp. 

Mar.  Law  Cas.  100  ;  18  Q.  B.  Div.  67 ; 
Wagitajf  v.  Anderaon,  41  L.  T.  Bep.  227 ;  4  Aep. 

Mar.  Law  Cas.  163,  290 ;  4  C.  P.  Diy.  283. 

Bat  even  assaming  that  the  bill  of  lading  is  the 
contract,  it  is  a  contract  with  the  shipowners  and 
not  with  the  master.  The  master  does  not  render 
himself  personally  liable  npon  it,  nor  is  he  en- 
titled to  sue  apon  it.  It  was  not  intended  to 
introdace  any  u^sh  party  other  than  the  two 
parties  to  the  contract  in  the  charter-party — 
namely,  the  shinowner  and  the  chai*terers  (the 
defendants).  The  inference  to  be  drawn  from 
the  documents  and  from  the  facts  of  the  case 
is  that  the  plaintiff  signed  the  bill  of  lading, 
not  as  principal,  but  as  agent  for  his  princip^, 
the  shipowner,  and,  signing  as  agent  merely,  it 
follows  that  he  could  not  have  been  sued,  and  it 
must  also  follow  that  he  cannot  sue  in  this  action. 
In  the  next  place,  it  is  said  that  there  is  an  implied 
promise  on  the  part  of  the  defendants  to  pay  the 
freight  to  the  plaintiff  arising  from  their  request 
to  mm  to  deliver  the  goods  to  them;  but  the 
defendants'  request  for  the  goods  was  made,  not 
to  the  plaintiff,  but  to  the  London  a^nts  of  the 
shipowner.  He  is  therefore  not  entitled  to  sue 
upon  that  ground.    He  also  referred  to 

Cock  V.  Taylor^  13  East,  399; 

MooTBwn  V.  Kymer,  2  M.  &  S.  303  ; 

SteantMhip  County  of  Lancaster  t.  Sharps  and  Co,, 

61  L.  T.  Bep.  692 ;  6  Asp.  Mar.  Law  Cas.  448 ; 

24  Q.  B.  Div.  158. 

Leek,  in  reply,  referred  to 

Shields  y.  DaviSf  6  Taunt.  65.      ^^  ,         ,. 

Cur.  adv.  vtUt. 

April  2. — ^BiGHAM,  J.  read  the  following  judg- 
ment: — This  action  is  brought  by  Lorenzo  Repetto, 
the  master  of  a  vessel  called  the  Beecroft,  to 
recover  a  balance  due  for  freight.  The  indorse- 
ment on  the  writ  shows  that  the  gross  freight  was 
33832.  6«.  5d.,  and  that  this  amount  has  been 
reduced  by  payments  on  account  and  by  disburse- 
ments for  the  ship  at  the  ports  of  loading  and 
discharge  to  a  sum  of  2561. 17s.  lOd.  Since  action 
brought,  a  further  sum  of  d9l.  Is.  has  been  paid, 
leaving  217Z.  16s.  lOd.,  the  balance  sued  for.  The 
defendants  do  not  dispute  that  they  owe  this 
balance,  but  they  say  that  they  owe  it  to  the 
owner  and  not  to  the  plaintiff,  and  that  they 
have  a  set-off  as  ag^ainst  the  former  to  the  amount 
of  the  claim.  The  question  I  have  to  determine 
is  whether  the  plaintiff  (the  master)  can  maintain 
the  action.  The  facts  are  as  follows:  By  a 
charter-party  dated  the  28th  Aug.  1899,  Fortunate 
Repetto  (not  the  plaintiff)  chartered  the  Beecroft 
to  the  defendants  to  bring  a  cargo  of  timber  from 
Australia  at  an  agreed  rate  of  might,  the  defen- 
dants undertaking  to  provide  the  cargo.  The 
charter-party   contained   the    usual    exceptions. 


The  freight  was  to  be  paid  on  unloading  and 
right  delivery  of  the  cargo.  Then  there  was  the 
following  clause:  '*The  captain  to  sign  bills  of 
la^Ung  at  port  of  loading  at  any  rate  of  freight 
without  prejudice  to  this  charter,  and,  should  the 
bills  of  ladmg  for  the  entire  cargo  show  less  sum 
in  the  aggregate  than  the  amount  of  freight  due 
the  ship  under  this  charter  (allowing  for  advances 
to  the  master),  the  difference  to  be  paid  at  the 
port  of  loading  in  cash.  The  charterers'  liability 
under  this  charter  to  cease  on  vessel  being  loadeo. 
Ship  to  have  an  absolute  lien  on  the  cargo  for 
freight,  dead  freight,  and  demurrage  The 
defendants  loaded  tne  cai*go  and  presented  bills 
of  lading  to  the  plaintiff  for  signature.  These 
bills  of  Gtding  described  the  cargo  as  shipped  bj 
the  defendants  in  the  Beecroft,  "whereof  ll 
Bepetto  is  master."  The  exceptions  were  more 
extensive  than  those  mentioned  in  the  charter- 
party.  The  bills  of  lading  provided  that  the 
car^o  should  be  delivered  to  the  shippers  or  Uieir 
assigns,  "  they  paying  f reieht  for  the  same  as  per 
charter-party  dated  the  28th  Aug.  1899,  all  the 
terms  and  exceptions  contained  in  which  charter 
are  herewith  incorporated."  These  bills  of  lading 
the  plaintiff  signed  as  master  of  the  ship.  The 
ship  then  proceeded  on  her  voyage,  and  on  her 
arrival  at  the  port  of  discharge  the  cargo  was 
delivered  to  the  defendants  against  presentation 
of  the  bills  of  lading.  This  action  was  then 
brought,  and  it  was  no  doubt  brought  in  the 
name  of  the  master,  Lorenzo  Repetto,  in  the  hope 
that  the  defendants  might  thereby  be  precluded 
from  setting  up  the  set-eff  which  they  aUege  they 
have  against  Fortunate  Bepetto.  There  are  only 
two  ways  in  which  a  promise  can  possibly  arise 
on  the  part  of  the  defendants  to  pay  freight  to 
the  plaintiff.  It  can  arise  out  of  the  bill  of  lading 
itself,  or  it  can  arise  by  implication  from  the 
delivery  of  the  goods  by  the  pliuntiff  at  the 
request  of  the  defendants.  There  can  be  no 
doubt  that  where  a  master  signs  a  bill  of  lading 
without  qualification — that  is  to  say,  without  any- 
thing in  the  document  to  show  that  he  does  so 
merSy  as  agent — ^he  makes  himself  personally 
liable  upon  it  to  the  shipper.  The  shipowner  who 
has  authorised  the  master  to  sign  the  bill  of 
lading  is  also  liable  upon  it.  The  one  liability 
arises  out  of  the  representation  on  the  document 
that  the  master  is  a  principal ;  the  other  liability 
arises  out  of  the  circumstance  that  in  truth  the 
master  has  signed  for  the  shipowner.  The  master 
is  estopped  from  denying  the  truth  of  the  repre- 
sentation which  he  has  made — in  other  words,  he 
is  not  allowed  to  give  evidence  to  discharge  him- 
self from  a  liabUity  which  he  has  apparently 
undertaken;  and  the  shipowner  is  bound  by  the 
contract  because  it  has  been  entered  into  on  his 
behalf  and  with  his  '  authority.  Thus  two 
separate  liabilities  are  created  for  the  per- 
formance of  one  contract.  But  no  difficulty 
arises  out  of  this  state  of  things,  for  the  shipper 
has  not  a  concurrent  remedy  against  both  master 
and  owner ;  he  has  merely  a  right  to  elect  which 
of  the  two  he  will  hold  liable,  and,  having  once 
finally  elected,  his  remedy  against  the  ouier  is 
gone.  And,  as  either  master  or  owner  may  be  sued, 
80  either  may  sue,  for  the  existence  of  the  lialnlity 
on  the  one  hand  involves  the  existence  of  the 
correlative  right  on  the  other.  These  rules  ^piy 
not  merely  to  contracts  created  by  bills  of  lamng, 
but  to  all  simple  contracts ;  they  form  part  of  the 
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law  relating  to  prinoipal  and  agent.    Now,  apply- 
ing this  law  to  the  oircumstances  of  the  present 
caae,  one  most  look  to  see  what  it  is  that  the 
master  has  signed.    It  is  not  a  mere  bill  of  ladine 
in  the  ordinary  form ;  it  is  a  bill  of  lading  which 
in  express  words  incorporates  all  the  terms  of  a 
charter  already  made  mtween  the  master's  owner 
and  the  charterers  (the  defendants).    Thus  the 
two  documents  most  be  read  as  one,  and  it  is 
to  the  oontiact  so  created  that  the  plaintiff  has 
put  his  signature.    Then,  reading  the  two  docu- 
ments together,  does  it  appear  that  in  signing  he 
did  so  as  a^ent  merely,  or  does  it  appear  that  he 
did  so  as  pnncipal  P  By  the  charter-party  the  ship- 
owner promises  the  defendants  that  his  servant, 
the  master,  shall  sign  bills  of  lading  as  presented. 
Why  is  this  proviBion  inserted?    It  is  inserted 
with  two  objects ;  first,  to  enable  the  charterers,  in 
case  they  ship  their  own  goods  (as  they  did  in  this 
case),  to  obtain  a  negotiable  instrument  which 
they  can  transfer  by  indorsement,  and  on  which, 
if  need  be,  they  can  obtain  money ;  and,  secondly, 
it  is  inserted  to  enable  them,  in  case  they  ship  the 
goods  of  other  people,  to  hand   to  such  other 
people  bills  of  lading  which  in  their  hands  can 
serve  a  similar  purpose  and  which  shall  express 
the  freight  they  may  have  agreed  to  pay.    These 
are  the  only  objects  with  which  the  provision  is 
inserted,  and  in  my  opinion  the  plaintiJff,  when  he 
signed  the  bills  of  lading  sued  on,  did  so  merely  in 
order  to  effectuate  the   first  of  these  purposes 
and  so  to  carry  out  the  promise  which  his  owner 
had  made  by  the  charter-party.    I  think  this  is 
the  meaning  to  be  put  on  the  two  documents  when 
read  together.    It  is  neither  apparent  from  the 
documents  nor  is  it  the  fact  that  the  master  or 
the  charterers  intended  that  a  new  contracting 
party  should  be  introduced  into  the  business  by 
the  signing  of  the  bills  of  lading.    It  is  not  neces- 
sary to  stop  to  consider  what  the  effect  might 
hare  been  if  the  bills  of  lading  had  been  indorsed 
to  third  parties  so  as  to  pass  the  property  in  the 
goods.     Here  the  charterers,  the  shippers,  the 
consignees,  and  the  receivers  of  the  cargo  are  one 
and  tne  same,  and  the  Bills  of  Lading  Act  has 
therefore  no  bearing  on  the  case.    I  come  to  the 
conclusion  that  the  master's  signature  to  the  bills 
of  lading  must  be  read  as  the  sipiature  of  a  mere 
agent  fixing  a  liabilitv  on  his  prmcipal  only.  The 
master,  therefore,  could  not  be  sued,  and  it  follows 
as  a  consequence  that  he  cannot  sue.    A  point 
was  taken  during  the  argument  that  the  master 
could  not  be  taken  to  have  intended  to  contract, 
inasmuch  as  he  had  excluded  himself  from  the 
consequences  of  his  own  barratry ;  and  it  was  said 
^at  it  was  absurd  to  suppose  that  the  master 
conld  have  contracted  upon  such  a  footing.    I  am 
not  diapoeed  to  place  much  importance  upon  that 
point,  ror  I  thinx  it  very  likely  that  the  clause  in 
the  bill  of  lading,  which  is  different  from   the 
clause  in  the  charter-part^  by  which    the    lia- 
Hlity  of  the  persons  signmg  the  bill  of  lading 
in    respect   of  his   own   barratry   is   exdudea, 
is  in  thd  bill  of  lading  per  incuriam.    It  is  part 
of  the  print,  and  was  probably  overlooked  and  not 
struck  out  at  all.    Therefore  lam  not  disposed 
to  place  any  importance  upon  that  point    But  it 
was  said  that  the  master  is  entitled  to  sue»  if  not 
on  the  bill  of  lading,  at  all  events  on  an  implied 
contract  to  pay  the  freight.    It  is  sidd  that  the 
master  held  possession  of  the  goods  in  order  to 
enforce  the  shipowner's  lien,  and  that  he  had 
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ffiven  up  the  possession  at  the  request  of  the 
aefendants,  who  were,  as  I  have  said,  the  con- 
signees and  receivers  of  the  cargo,  and  that  it 
must  be  implied  from  the  request  and  from  the 
fact  that  he  had  given  up  possession  that  the 
defendants  had  promised  to  pay  the  freight.  I 
do  not  think  there  is  anything  in  that  point.  It 
was  not  at  the  request  of  the  defendants  to  the 
master  that  the  lien  was  pai*ted  with  and  posses- 
sion of  the  goods  given  up.  The  application  by 
the  receivers  for  possession  of  the  goods  was 
made  only  to  Messrs.  Olarkson,  who  were  the 
agents  for  the  shipowner,  and  it  was  the  ship- 
owner through  them  who  gave  up  possession  at 
the  receivers  request.  I  find,  as  a  fact  that 
there  was  no  request  for  possession  made  to  the 
master,  and  that  therefore  no  implied  contract 
has  arisen  to  pay  him.  The  question  was  argued 
as  to  what  the  position  would  be  if  the  master 
stood  in  the  relation  in  which  the  plaintiff  con- 
tended he  did  stand — that  is,  as  principal  on 
the  contract.  It  was  said  that,  inasmuch  as  the 
charter-party  contained  a  clause  for  cesser  of 
liabiliW,  the  defendants  would  not  be  liable  to 
pay.  X  do  not  think  this  is  ri^ht.  The  defen- 
d^ts  would  be  liable,  in  my  opimon,  if  the  master 
could  sue,  and  certainly  would  be  liable  if  an 
action  were  brought  by  the  shipowner  for  the 
freight  meniioned  in  the  bill  of  LEiding.  I  think 
the  case  of  (hdUchsen  v.  Stetoart  Brothers  {tibi 
st^.)  makes  that  clear.  The  bill  of  lading  is 
supplemental  to  the  charter-party  and  creates  the 
liability  which,  but  for  the  bill  of  lading,  would 
probably  be  gone — ^namely,  the  liability  to  pay 
the  freight.  The  two  documents  which  must  be 
read  together  are  in  a  sense  a  contract,  but  the 
bill  of  hiding,  which  is  the  later  document,  I 
think  overrides  the  charter-party  and  makes 
the  defendants  liable  to  pay  the  freight;  but  the 
person  to  sue  in  this  case  is,  in  my  opinion,  the 
shipowner  and  not  the  master.  I  think  this 
action  must  be  dismissed,  and  dismissed  with 
costs. 

Action    dismissed    and    counter-claim    dis- 
missed. 

Solicitor  for  the  plaintiff,  B,  Qreening. 
Solicitors  for  the  defendants,  James  White  and 
Leonard. 


Tuesday,  May  21, 1901. 
(Before  Bidlby  and  Fhillimobe,  JJ.) 

Be  An  Abbitbation  bbtwebn  Mabqbtts  and 
Ocean  Accident  and  Guabanteb  Oobpoba- 
TioN  Limited,  (a) 

Marine  insurance — Policy — Collision  with  **any 
vessel " — Anchor  in  bed  of  river  attached  by 
chain  to  vessel^CoUision  with  anchor — Bight 
of  assured  to  recover  <u  for  collision  with 
"  vessel:' 

By  a  policy  of  marine  insurance  on  certain  tugs, 
the  assured  was  protected  against  damage  to 
any  of  the  insured  tugs  **  owing  to  actual  coZZt- 
sion  between  any  such  tug  and  any  vessel,  bridge, 
wharf,  mooring  pier,  or  similar  structure,** 

One  of  the  insured  tugs  struck  against  an  anchor 
in  the  bed  of  a  river  and  was  damaged.  The 
anchor  was  attached  by  some  twenty  or  thirty 

(a)  Beportnd  by  W.  W.  Ork,  Esq.,  BMrrlit6r-*t-lAw. 
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fathoms  of  chain  to  the  howa  of  a  schooner,  the 
after  part  of  which  was  lying  on  the  bank  of  the 
river. 
Held,  that  the  anchor  so  attached  to  the  schooner  was 
a  part  of  the  schooner,  and  that  collision  toith 
the  anchor  was  a  collision  between  the  tug  and  a 
"  vessel "  within  the  meaning  of  the  policy,  and 
thai  the  assured  was  therefore  entitled  to  recover 
under  the  policy  for  the  damage  to  the  tug, 

AwABD  stated  in  the  form  of  a  special  case. 
By  a  policy  of  assurance,  dated  the  1st  Dec. 

1899,  and  made  between  P.  Margetts,  hereinafter 
called  the  assured,  and  the  Ocean  Accident  and 
Guarantee  Corporation  Limited,  hereinafter 
called  the  corporation,  it  was  provided  that 
should  any  difference  arise  between  the  corpora- 
tion and  the  assured  as  to  an^  question,  matter, 
or  thing  concerning  or  arising  out  of  that 
insurance,  every  such  difference  should  be  referred 
to  the  arbitration  and  decision  of  a  neutral 
person. 

A  copy  of  the  policy  formed  part  of  this  case. 
The  amount  assured  was  10(X)2. ;  the  nTiTinn.1 
premium  1262.  5s.,  and  the  policy  was  to  be  in 
force  from  the  21st  Nov.  1899  to  the  21st  Nov. 

1900,  and  was  on  the  tugs  of  the  assured  set  out 
in  the  list  attached  to  the  proposal  form. 

A  difference  having  arisen  between  the  assured 
and  the  corporation,  it  was  provided  by  an  order 
of  a  master  dated  the  20th  Feb.  1901  that  William 
Pickford,  K.C.  be  appointed  arbitrator  to  settle 
the  difference  between  the  parties. 

The  arbitrator  accordingly  heard  the  allega- 
tions and  evidence  of  the  respective  parties,  and 
at  their  request  stated  his  award  in  the  form  of  a 
special  case. 

By  the  policy  of  assurance,  which  was  a  river 
craft  policy,  it  was  provided  that  the  corpora- 
tion would  pay  to  the  assured,  or  to  the  persons 
to  wliom  the  assured  might  be  held  liable,  the 
following  sums  in  respect  of  damage  occasioned 
during  the  period  covered  by  the  policy  (inter 
aUa), 

The  amount  of  any  damage  which  shall  be  caused  to 
any  of  the  toga  belonging  to  the  aaanred,  and  covered  by 
this  policy  as  aforesaid,  owing  to  actual  collision 
between  any  each  tog  and  any  vessel,  bridge,  wharf, 
mooriog  pier,  or  similar  Btmctnre,  bnt  wlxAi  damage 
shall  not  be  taken  to  inclnde  any  claims  for  detention  or 
salvage. 

The  amount  to  be  paid  by  the  corporation 
under  the  policy  for  damages  and  costs  was  not  to 
exceed  5002.  in  respect  of  any  one  collision  or 
series  of  collisions,  and  not  to  exceed  lOOOZ. 
during  the  twelve  months. 

The  Ada  was  a  tug  belonging  to  the  assured  and 
covered  by  the  policy. 

At  about  9.30  p.m.  on  the  13th  Aug.  1900  the 
Ada,  while  coming  up  the  river  Thames  on  the 
nort^  side  of  mid*  channel,  ported  her  helm  to 
avoid  a  down-coming  steamer,  and  struck  upon 
an  anchor  in  the  bed  of  the  river.  The  anchor 
was  attached  by  about  twenty  or  thirty  fathoms 
of  chain  to  a  schooner  called  the  Excel,  which 
was  lying  on  the  north  bank  of  the  river  with 
her  after  part  on  the  mud,  but  attached  to  the 
anchor  at  her  bows.  In  consequence  of  striking 
the  anchor  the  tug  sank  and  sustained  considerable 
damage. 

It  was  agreed  before  the  arbitrator  that  the 
sum  of  4:902.  was  due  from  the  corporation  to  the 


assured  if  the  corporation  were  liable  nndnr  the 
above  circumstances. 

It  was  contended  on  behalf  of  the  assared  that 
as  the  anchor  was  attached  to  the  schooner  it  wis 
part  of  the  vessel,  and  that  the  strikinff  of  the 
anchor  by  the  tug  was  an  actual  collision  between 
the  tug  and  a  veiraeL 

It  was  contended  on  behalf  of  the  oorporation 
that  the  anchor  was  not  a  part  of  the  schooner, 
and  that  the  striking  of  it  by  the  tug  was  not  an 
actual  collision  between  the  tug  and  a  vesseL 

So  far  as  it  might  be  a  question  of  fact  for  the 
arbitrator,  he  found  that  under  the  circnmstanoes 
the  anchor  was  a  part  of  the  schooner,  and  that  the 
striking  of  the  same  by  the  tug  was  a  collision 
between  the  tug  and  a  vessel. 

The  question  for  the  opinion  of  the  court  was 
whether  upon  the  facts  herein  stated  the  oorpora- 
tion were  Uable  to  pay  to.  the  assured  the  unomit 
of  the  damage  to  tne  tug.  If  the  court  should  be 
of  opinion  in  the  afllrmative,  then  the  arbitntor 
found  and  awarded  that  the  assured  was  entitMl  to 
recover  against  the  corporation  the  sum  of  4902. 
If  the  court  should  be  of  opinion  in  the  negative, 
then  the  arbitrator  found  and  awarded  tluit  the 
assured  was  not  entitled  to  recover  anything 
against  the  oorporation. 

A,  E,  Nelson  (with  him  Butler  AsoinaU,  E.G.) 
for  the  plaintiff  (the  assured). — ^The  question 
raised  is  whether  this  anchor  was  part  of  the 
vessel  to  which  it  was  attached  by  the  chain. 
We  submit  that  the  anchor  was  part  of  the 
schooner.  If  the  anchor  had  been  hanging 
over  the  bows,  instead  of  being  attached  to  the 
bows  by  the  chain,  then  it  would  be  conceded  thai 
it  would  have  been  part  of  the  vessel.  The  vessel 
must  be  taken  as  a  whole,  and  no  vessel  is  sea- 
worthy unless  she  is  provided  with  an  anchor, 
which  is,  therefore,  a  necessary  part  of  the  vessel. 
This  anchor  was  in  the  river  as  part  of  the  vessel 
itself,  and  that  was  the  only  reason  it  was  in  Uie 
river.  Collision  between  warp  and  warp  of  two 
ships,  is  a  collision  between  ship  and  ship  within 
the  meaning  of  the  words  "  coUision  "  or  "  colli- 
sion or  otherwise  "  in  the  County  Courts  Admi- 
ralty Jurisdiction  Acts  1868,  s.  3,  and  1869,  a  4: 

The  Warwick,  63  L.  T.  Bep.  561 ;  6  Asp.  Mar.  Lav 
Cas.  545 ;  15  P.  Biv.  189. 

That  would  show  that  the  warp  is  part  of  the 
vessel.  So,  collision  by  a  tug  towing  a  vessel  was 
held  to  be  collision  by  the  vessel  itself,  upon  the 
ground  as  explained  by  Lords  Selbome  and 
Watson  that  tne  vessel  and  tug,  being  attached 
to  each  other  for  a  common  operation,  must  be 
regarded  as  one  vessel : 

McCowan  v.  Bains  and  others;  The  Niobe,  65  L.  T. 
Bep.  502 ;  (1891)  A.  C.  401 ;  7  Asp.  Mar.  La* 
Cas.  89. 

Upon  the  same  principle  the  anchor  attached  to 
the  schooner  must  be  regarded  as  part  of  the 
schooner.  In  European  and  Australian  Bopl 
Mail  Company  Limited  v.  Peninsular  and  OrieiUal 
Steam  Navigation  Company  (14  L.  T.  Bep.  704 ; 
2  Mar.  Law  Cas.  O.  S.  351),  a  damaged  vessel 
used  as  a  coal-hulk  was  held  not  to  be  a  vessel,  as 
it  was  Dot  intended  to  be  used  aeain  as  a  vessel ; 
and  the  question  was  there  treated  as  one  of  fact 
The  thing  must  be  taken  as  a  whole,  and  when  so 
regarded  the  anchor  is  part  of  the  ship.  Tbe 
ship  could  not  go  to  sea,  as  a  8eawc»-thy  ship, 
without  it. 
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Speneer  Bower  for  the  corporation  (the  def en- 
dante). — The  question  is,  whether  an  anchor 
to  wbi<^  a  vessel  is  attached  by  a  chain,  and 
which  is  s(»ne  distance  away  from  the  vessel,  is 
part  of  the  vessel  for  the  purposes  of  b^ng 
collided  agnunst.  If  the  anchor  had  been  hanging 
over  the  iK>ws  of  the  vessel,  then  it  might  be 
taken  as  part  of  the  vessel ;  but  if  tiie  anchor  is 
idlowed  to  trail  behind  the  ship,  then  it  could 
not  be  said  that  it  is  a  part  of  the  ship.  The  mere 
connecting  of  two  things  or  objects  by  a  chain 
does  not  make  them  one  thing.  In  ELo»kins  v. 
PiekersffiU  (3  Doug.  222)  it  was  held  that,  on  a 
policy  of  insurance  of  a  ship  employed  in  the 
Greenland  trade,  on  "  ship,  tackle,  apparel,  and 
furniture,"  the  fishing  tackle  was  not  included. 
The  case  of  2%e  Niobejuhi  ntp,)  is  distinguishable, 
as  there  is  a  very  wide  disiinction  between  a  tug 
actually  towing  a  vessel,  as  in  that  case,  and  an 
anchor  at  some  distance  from  the  vessel,  as  in 
this  case.  The  schooner  and  the  anchor  were  two 
distinct  things  at  two  termini,  the  anchor  at  one 
end  and  the  schooner  at  the  other,  connected  by 
a  chain.  The  anchor  is  not  part  of  tiie  vessel 
when  in  this  position.  It  is  in  the  position  of  a 
rock  to  which  the  ship  might  be  fastened.  There 
is  no  decision  as  to  an  anchor,  but  in  this  case 
the  schooner  and  the  anchor  must  be  regarded  as 
two  distiLDct  i^ngs  connected  by  a  cludn.  He 
referred  to 

The  Bomonctf,  83  L.  T.  Bep.  488 ;   9  Asp.  Mar.  Law 
Cm.  149 ;  (1901)  P.  15. 

BPhillimobb,  J.  referred  to  Oale  v.  Lawrie  (5 
.  &  0. 156 ;  1  Hag.  Adm.  109).] 

RiDLBT,  J. — I  think  that  the  question  which  is 
left  to  us  by  the  arbitrator  must  be  answered  by 
saying  that  the  corporation  are  liable  to  pay  to 
the  assured  the  amount  of  the  damage  to  the  tug. 
The  facts  are  that  tiie  tug,  the  vessd  in  question, 
came  into  collision  with  an  anchor,  to  which  a 
schooner  was  riding,  and  the  question  we  have  to 
determine  is  whether  the  anchor  was  a  part  of  the 
vessel.  I  think  it  must  properly  be  regarded  as 
part  of  that  vessel,  and  therdore  as  being  a  vessel 
within  the  meaning  of  the  clause  in  the  policy  of 
insurance,  which  is  set  out  in  the  special  case.  I 
concede  that  at  first  raght,  ana  in  popular 
hmffuage,  you  might  distinguish  between  an 
anchor  and  the  verael,  and  you  probably  would. 
If  you  were  asked  to  describe  what  had  happened 
yon  would  say  that  the  tuff  had  come  into  collision 
with  an  anchor ;  you  would  not  say,  using  ordinary 
lAngo&go,  that  it  had  come  into  collision  with  a 
ship ;  you  would  describe  the  object  which  it  had 
come  into  collision  with  as  an  anchor,  but  when 
one  oomes  to  look  at  the  authorities  and  to 
consider  what  is  the  proper  definition  which 
this  word  bears,  I  think  an  anchor  is  to  be 
regarded  as  a  portion  of  the  vessel.  The 
question,  it  is  quite  true,  has  never  actually  been 
decided,  because  it  has  not  been  decided  that  that 
portion  of  the  equipment  of  a  vessel — ^namely,  the 
anchor— must  be  regarded  as  part  of  the  vessel 
itself.  That  is  quite  true,  ana  counsel  for  the 
corporation  has  argued  that  it  must  be  regarded 
as  a  different  thinff .  Of  course,  it  is  true,  when  a 
vessel  is  riding  to  ner  anchor,  the  anchor  may  be 
a  considerable  distance  from  the  vessel,  but  that 
does  not  make  it  less  part  of  the  vesseL  I  should 
suppose  no  one  would  argue  that  a  grappling-iron, 
fsr  lastaaoe,  is  not  apoition  of  the  oaUoon,  which 


drags  the  balloon  to  the  ground,  and  it  is,  to  my 
mind,  a  similar  question  when  yoa  regard  a  ship 
and  an  anchor;  but  it  cannot  be  said  that  a 
rock  to  which  a  vessel  may  be  made  fast  is 
any  part  of  it  The  question  has  arisen  for 
decision,  not  so  much  on  the  question  of  an 
anchor  as  on  that  of  a  tug  towing  a  vessel,  in  the 
case  of  Ths  Niche  {vbi  sup.),  where  a  tug  which 
was  towing  a  vessel  had  come  into  collision,  and 
the  ship  which  the  tug  was  towing  was  held 
liable  to  pay  the  damages.  There  the  House  of 
Lords  decioed  that  it  must  be  considered  that  the 
vessel  herself,  the  Niobe^  had  caused  the  damage, 
although  in  point  of  fact  physically  it  had  b^n 
caused  by  the  tug.  It  was  necessary  in  that  case 
to  come  to  some  conclusion  as  to  the  general  way 
in  which  words  of  this  kind  are  to  be  interpreteo, 
and  Lord  Selbome  and  the  other  noble  Lords 
came  to  the  conclusion  that  the  narrow  construc- 
tion of  the  word  **  ship  "  could  not  be  accepted  in 
which  and  by  which  ouly  the  actual  hull  would  be 
included.  Lord  Selbome  says:  "But  I  cannot 
adopt  BO  narrow  a  construction  of  those  words. 
I  should  hold  them  to  extend  to  cases  in  which 
the  injury  was  caused  by  the  impact,  not  only  of 
the  hull  of  the  ship  insured,  but  of  her  boats  or 
steam  launch,  even  if  those  accessories  were  not 
(as  in  this  case)  insured  as  being  in  effect  parte  of 
the  ship."  That  seems  to  me  to  be  the  first  thing 
one  has  to  grasp  as  the  ground  of  the  decision 
in  the  case  of  The  Niohe  {vbi  sup.),  which  is,  to 
my  mind,  a  much  stronger  one  than  the  decision 
which  we  are  arriving  at  to-day.  That  is  the 
first  position,  namely,  that  the  lx>ate  and  steam 
launch  and  other  gear,  which  are  the  equipment  or 
the  appurtenances  of  a  ship,  are  to  be  rep^arded  as 
the  ship  itself,  and  you  have  got,  according  to  the 
case  before  the  House  of  Lordis,  to  this,  that  a  tug 
was  so  regarded  in  that  instance.  Then  it  seems 
to  me  an  anchor  clearly  must  be  so  regarded, 
although  it  be  at  the  end  of  a  roj^,  and  sithough 
the  vessel  had  no  contact  with  it  except  by  the 
rope.  But  when  you  had  got  a  tug  wnich  was 
not  part  of  the  equipment  of  the  ship  it  was  neces- 
sary to  fortify  the  arj^ument  by  showing  that,  for 
reasons  apart  from  this  case,  and  which  do  not  exist 
here,  the  tu^  was  to  be  regarded  as  part  of  the  ship, 
and  the  maiority  of  tiie  uoble  Lonls  came  to  the 
conclusion  that  it  was.  I  think,  putting  it  shortly, 
one  of  them  (Lord  Morris)  saia :  *'  I  consider  the 
tug  part  of  the  apparatus  for  moving  the  ship 
Nujhe,''  and  there  are  grounds  for  saying  that  it 
has  for  other  purposes  been  found  necessary  to 
say  that  the  tug  and  ship  go  together.  Those 
reasons  are  not  required  here.  It  appears  to  me 
we  need  not  go  further  than  to  say  that  this 
anchor  must  be  regarded  in  the  same  way  as  the 
boats  and  the  steam  launch  belonging  to  the  ship 
would  have  been  regarded  in  the  case  of  McCowan 
V.  Baine  {vhi  siip.)  if  they  had  been  the  actual 
object  in  collision. 

Then  counsel  for  the  corporation  says  this 
does  not  apply  because  the  damage  in  tfaiat  case 
was  not  done  by  the  anchor;  but  it  was  done 
by  a  tug  towing  the  vessel.  It  appears  to  me 
that  that  is  not  a  sufficient  reason  for  dissent- 
ing from  or  disting^uishing  the  reasoning  in  that 
case.  I  think  we  must  follow  that  reaaoning, 
and  we  must  class  that  part  of  the  vessel  as 
a  ship  whether  it  causes  tiie  collision  or  does 
the  oamaffe,  or  has  the  damage  done  to  it. 
The  rest  of  tha  cases  which  have  oeen  cited  are 
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a  litfcle  further  from  the  point  than  the  one 
I  have  been  quoting,  but  they  all  eeem  to  be 
in  the  same  clireotion.  The  cases  with  regard 
to  fishing  tackle,  and  fishing  stores,  appear 
to  rest  on  a  special  finding  as  to  whether  or 
not  they  were  part  of  the  equipment  of  the 
ship,  and  I  do  not  think  they  are  immediately 
in  point.  But  I  am  clear  for  the  above  reasons 
that  we  must  answer  this  question  in  the  affir- 
mative. 

Phillimobb,  J. — I  am  of  the  same  opinion. 
We  have  to  consider  whether  there  has  oeen  a 
collision  with  a  ship.  Now  a  collision  with  a  ship 
cannot  mean  a  colh&ion  with  the  whole  ship  in  the 
sense  of  contact  with  every  piece  of  the  ship. 
There  is  a  collision  with  a  ship  if  there  is  contact 
with  any  portion  of  it.  Now  there  are  various 
movable  portions  of  a  ship  which  in  one  sense 
may  be  regarded  as  distinct  from  a  ship,  and 
treated  possibly  as  appurtenances  of  a  ship,  and 
in  another  sense  are  parts  of  the  ship.  There  is 
a  narrow  point  of  view  in  which  you  might  say 
the  hull,  masts,  and  yards,  and  in  the  case  of  a 
steamer  the  funnel  and  bridse,  and  possibly  the 
steering  gear,  are  the  ship ;  and  the  boats,  marling 
spikes,  cables,  and  anchors,  and  even  the  sails, 
l^cause  they  can  be  unbent,  are  appurtenances  of 
the  ship.  That  is  quite  true  in  one  sense,  but  in 
another  sense  all  these  articles  are  part  of  the 
ship.  For  instance,  if  there  was  a  collision  with 
a  raked  out  jib-boom,  or  the  studding  sail  boom, 
or  a  sail  or  the  boat  of  a  ship  set  in  the  eldds 
or  hung  in  the  davits,  or  with  the  anchor 
a-oockbul,  nobody  would  doubt  that  in  all  good 
sense  that  would  be  a  collision  with  the  ship, 
although  in  another  sense  you  might  say,  *'  I  did 
not  actually  touch  the  ship ;  I  omy  touched  her 
anchor,  or  her  boat,  or  her  sail."  So,  in  the  same 
way,  about  an  anchor.  A  collision  with  an  anchor, 
or  a  cable  which  serves  as  an  anchor  to  the  ship,  is 
a  collision  with  a  part  of  the  ship  extended  for  this 

Eurpose.  A  ship  very  often  does  extend  her  area 
y  putting  up  additional  ligg^g  or  by  swioging 
her  boats  over  the  side — ^I  am  not  speaking  oi 
sending  her  boats  away — or  by  casting  out  her 
anchor,  or  by  casting  out  a  tow-line  with  which 
she  is  fast  to  another  vessel ;  those  are  all  portions 
of  the  ship  projecting  for  the  same  purpose  as 
my  arm  may  project  m>m  my  side,  but  none  the 
less  are  part  of  the  ship.  The  decision  in 
The  Niohe  (ubi  sup.)  is  very  much  stronger  than 
even  this  case,  I  think,  because  a  tug  towing 
a  vessel  was  there  held  to  be  part  of  the  vessel ; 
and  therefore  a  collision  with  the  tug  would  be 
a  collision  with  the  ship.  Nobody  who  knows 
anything  about  the  decision  in  Uie  House  of 
Lords  of  The  Niohe  (ubi  sup.)  would  have  the 
slightest  difficulty  in  coming  to  the  conclusion 
that  the  learned  Lords  were  decidedly  uphold- 
ing, and  possibly  more  than  decidedly  up- 
holding, the  view  that  if  the  damage  in  that  case 
had  h&sn.  done  by  the  Niohe  to  the  vessel  Valetta 
by  the  rope  out  between  the  Niohe  and  the  tug 
mying  aerpent,  then  the  damage  in  that  case 
would  be  held  to  be  damage  done  by  the  Niohe 
within  the  meaning  of  the  clause  in  that  case. 
Now  let  me  put  it  round  the  other  way.  The 
Valetta  is  insured  against  damage  done  by  colli- 
sion with  a  vessel,  and  she  is  injured  by  a  rope 
from  the  Niobe,  and  instead  of  recovering  against 
the  Niobe  she  goes  against  her  own  underwriters, 
nobody  would  doubt  she  would  be  entitled  after 


the  decision  of  the  House  of  Lords,  if  not  inde- 
pendently of  that,  to  recover  as  by  reason  of  a 
collision  with  a  vesseL  That  seems  a  stronger 
case  than  the  present.  I  think  some  assistance  is 
to  be  got  from  the  case  of  Chile  v.  Laurie  (ubi  suf.) 
and  me  decision  in  the  Eins's  Bench.  I  do  not 
lay  much  stress  upon  it.  I  think  both  upon  the 
principle  and  the  light  given  by  the  House  of 
Lords  we  ought  to  have  no  hesitation  in  holding 
that  this  accident  is  within  the  policy  and  the 
plaintiff  ought  to  recover. 

Judgment  for  the  plaintiffs  the  assured. 

Solicitors  for  the  assured,  Lawless  and  Co, 
Solicitors  for  the  corporation,  William  Hurd 
and  Son. 


May  14  and  June  13, 190L 

(Before  Lord  ALysBSTONB,  O.J.,  Lawbancb 
and  Phillimobb,  JJ.) 

Poll  v,  Dambe.  (a) 

Merchant  shipping — Foreign  ship  in  British  port 
— Desertion  of  foreign  seaman — Inducing  suck 
desertion — Merchant  Shipping  Act  1894  (57  ^'58 
Viet  c,  60),  «.  236  (1). 

Sect,  236  (1),  which  makes  it  an  offence  to  persuade 
or  attempt  to  persuade  *'  a  seaman  or  apprentice 
to  ,  .  ,  desert  from  his  shif*'  does  not  apply 
to  the  persuading  or  aitempttng  to  persuade  a 
foreign  seaman  to  desert  a  foreign  ship  lying  in 
a  British  port. 

P.  was  a  foreign  sailor  serving  on  board  a  Russian 
ship.  While  the  Russian  ship  was  lying  in  a 
Bntish  port,  A.perstMded  him  to  desert.  A.  was 
afterwards  prosecuted  for  an  offence  under 
sect.  236  (1)  and  convicted. 

Held,  that  the  conviction  was  wrong. 

Oase  stated  by  the  stipendiary  magistrate  for  tbe 
county  borough  of  Cardiff. 

The  respondent  was  the  master  of  the  Bussian 
ship  Lennox,  which  at  the  time  of  the  alleged 
offence  was  lying  at  the  West  Dock  at  Car£ff. 
The  Lennox  was  not  registered  or  owned  in  tbe 
United  Kingdom,  and  was  not  a  British  ship  bat 
a  foreign  ship. 

On  the  25th  Dec.  1900,  one  Johannes  Pilder, 
who  was  then  a  foreign  seaman  lawfully  enga^d 
on  the  Lennox,  met  the  appellant  Poll,  a  bouding 
master  living  at  Cardiff.  At  this  interview  the 
appellant  persuaded  Pilder  to  desert  from  tbe 
Lmnox  and  to  join  another  ship  where  he  would 
receive  better  wages.  Pilder  did  then  desert 
from  the  Lennox,  and  on  the  following  day 
was  taken  to  the  railway  station  at  Can&ff  by 
the  appellant,  who,  after  pi'oviding  him  with  a 
ticket,  saw  him  leave  the  station  in  a  train  for 
Bristol  in  the  company  of  five  other  sailors  and 
an  agent  of  the  appellant.  Pilder  was  subse- 
quently arrested,  on  a  warrant,  aa  a  deserter  from 
the  Lennox. 

Upon  the  hearing  of  the  information,  charging 
the  appellant,  under  sect.  236  of  the  Merchant 
Shipping  Act  1894,  with  having  unlawfully 
persuaded  Pilder  to  desert  from  Ms  ship,  it  was 
contended  on  behalf  of  the  appellant  uiat  the 
magistrate  had  no  jurisdiction  to  hear  and 
determine  the  case,  the  offence  being  chaif^ 
in  respect  of  a  foreign  seaman  engaged  on  a 

(a)  Beport«d  by  J.  Ahdbsw  Stbahan,  Bsq.,  Bftrriiter-«t-I«w. 
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foreign  ship,  and  that  by  sects.  260  and  261 
of  the  Merchant  Shipping  Act  1894,  Fart  2 
of  the  Act  (nnder  which  hesA  the  section 
creating  the  offence  is  classified),  was  restricted 
in  its  application  to  those  ships  mentioned 
in  those  sections  —  viz.,  sea-going  ships  regis- 
tered in  the  United  Kingdom  and  sea<goinff 
British  ships  registered  out  of  the  United 
Kingdom. 

The  magistrate  was  of  opinion  that  sect.  236 
was  applicable  to  foreign  ships,  that  the  words 
"his  ship"  in  that  section  were  as  general  as 
the  words  "  any  ship  in  the  United  Kingdom  " 
in  sect.  Ill,  and  that,  as  both  sections  are 
classified  onder  Fart  2  of  the  Act,  the  present 
case  was  governed  by  Beg.  v.  Stewart  (80 
li.  T.  Rep.  660).  He  therefore  convicted  the 
appellant,  and  fined  him  52.  and  costs,  but 
stated  ihia  case  for  the  opinion  of  the  High 
Ooort. 

Bailhcuihe  for  the  appellant. 

H.  Sutton  for  the  respondent. 

The  arguments  of  counsel  appear  sufficiently 
for  the  judgment. 

Besides  the  authorities  therein  mentioned, 
counsel  cited 

ThofMoti  ▼.  Hartf  18  So.  Sees.  Gas.  4th  ser..  Just.  3 ; 
Bank  of  England  v.  VagUano,  64  L.  T.  Bep.  353 ; 

(1891)  A.  C.  353; 
Ths  FuUuun,  81  L.  T.  Bep.  19  ;  8  Asp.  Mar.  Law 

Cm.  425,  559 ;  (1899)  P.  251,  at  p.  259. 

Jtme  13. — ^Phillimobb,  J.  read  the  following 
judgment  of  the  court — This  is  a  case  stated  by 
the  stipendiary  magistrate  for  Cardiff,  and  upon 
it  we  hiGiye  to  determine  whether  it  is  an  offence 
nnder  the  Merchant  Shipping  Act  of  1894  to  per- 
suade in  England  a  foreign  seaman  to  desert  from 
a  foreign  ship  when  such  ship  is  lying  in  an 
English  port.  The  language  of  sect.  236,  sub- 
sect.  1,  is  as  follows :  '*  Ii  a  person  by  any  means 
whatever  persuades  or  attempts  to  persuade  a 
aeaman  or  apprentice  to  neglect  or  refuse  to  join 
orprooeed  to  sea  in  or  to  desert  from  his  ship,  or 
otherwise  to  absent  himself  from  his  duty,  he  shall 
for  each  offence  in  respect  of  each  seaman  or 
apprentice  be  liable  to  a  fine  not  exceeding  102.*' 
By  sect  742  "seaman"  includes  every  person 
(except  masters,  pilots,  and  apprentices,  duly  in- 
dentured and  registered)  employed  or  engaged  in 
an  J  capacity  on  board  any  ship.  The  language 
of  the  Act  is  thus  wide  enough  to  cover  this  case ; 
but  it  is  contended  on  behalf  of  the  appellant 
that  Part  2  of  the  Merchant  Shipping  Act,  in 
which  this  section  is  found,  aj^lies  onhr  (except 
in  certain  specified  places)  to  British  ships,  and 
the  word  "ship"  in  sect.  236  must  be  res^d  as 
meaning  British  ship.  Sect.  236,  making  it  cri- 
minal to  persuade  desertion,  may  be  looked  upon 
as  supplementary  to  the  earlier  sections,  which 
made  desertion  itself  punishable.  They  are 
sects.  221  to  224,  both  mclusive,  and  sect.  238. 
Sects.  221  to  224  are  in  equally  general  terms,  and 
they  follow  upon  sect  220,  which  contains  express 
words  limiting  its  own  application  to  the  crews 
of  British  ships;  there  is,  therefore,  some 
ground  for  supposing  that  sects.  221  to  224  were 
not  intended  to  be  so  limited.  The  sections  as  to 
the  application  of  Part  2  are  sects.  260  to  266, 
both  mclusiye.  By  sect  260  this  part  "shall, 
unless  the  context  or  subject-matter  requires  a 
different  application,  apply  to  all  sea-going  ships 


registered  in  the  United  Kingdom,  and  to  the 
owners,  masters,  and  crews  of  such  ships,"  with 
certain  qualifications  as  to  lighthouses,  vessels, 
yachts,  and  fishing-boate,  which  are  dealt 
with  in  sects.  262  and  263.  By  sect  261 
this  part  shall,  unless  as  aforesaid,  apply  to  all 
sea- going  British  ships  registered  out  of  the 
United  Kingdom,  and  their  owners,  masters,  and 
crews  in  respect  of  certain  specified  matters,  one 
of  which  is  discipline.  It  will  be  important  to 
note  that  this  specification  of  details  occurs  only 
in  the  section  which  deals  with  British  ships 
registered  out  of  the  United  Kingdom,  and  that 
there  is  the  same  arrangement  in  sect.  109  of  the 
Act  of  1854,  which  in  substance  corresponds  with 
the  two  secte.  260  and  261  of  the  Act  of  1894. 
This  is  not  unimportant  in  view  of  some  observa- 
tions of  Blackburn,  J.  in  the  case  of  Leary  v. 
Lloyd  (3  E.  &  E.  178).  Sect  264  enables  colonial 
Le^slatures  to  adopt  any  provisions  of  this  part 
which  do  not   otherwise    apply,   and  sect.  265 

Srovides  for  the  case  of  an  apparent  con- 
ict  of  laws  "  in  any  matter  relating  to  a  ship 
or  to  a  person  belonging  to  a  ship."  This  section 
would  meet* the  case  of  a  conflict  l)etween  the 
laws  of  different  parte  of  His  Majesty's  do- 
minions; but  it  might  have  a  wider  application 
in  the  case  of  any  sections  of  Part  2  of  the 
Act  which  apply  to  foreign  ships.  Sect  266  is 
not  material  to  this  case.  It  is  clear,  there- 
fore, that  as  a  general  rule  this  part  of  the  Act 
is  not  to  apply  to  foreign  ships — that  is  to  say, 
it  is  not  to  be  enforced  against  foreign  ships  or 
owners  of  foreign  ships,  or  persons  on  board 
foreign  ships,  or  as  to  matters  done  or  to  be 
done  on  foreign  ships.  But  it  does  not  there- 
fore, necessarily  follow  that  it  does  not  apply  to 
persons  who  have  deserted  from  foreign  ships  or 
to  English  subjecte  who  in  England  have  abetted 
such  desertion.  A  formidable  argument,  however, 
against  the  application  of  the  section  as  to  deser- 
tion from  foreign  ships  is  derived  from  sect  238. 
By  this  section,  where  it  appears  to  the  Crown 
"  that  due  facilities  are  or  will  be  given  by  the 
Gfovemment  of  any  foreign  country  for  recovering 
and  apprehending  seamen  who  desert  from  British 
merchant  ships  in  that  country,"  the  Crown  may 
>>y  Order  in  (^uncil  direct  that  this  section  shaU 
apply,  and  where  it  applies  and  a  seaman  deserto 
when  within  any  of  the  king's  dominions  from  a 
merchant  ship  belon^g  to  a  subject  of  that 
country,  "  any  court  justice,  or  officer  that  would 
have  had  cognisance  of  the  matter  if  the  seaman  had 
deserted  from  a  British  ship  shall,  on  application 
of  a  consular  officer  of  a  foreign  country,  aid  in 
apprehending  the  deserter,"  and  may  "  order  him 
to  he  conveyed  on  board  his  ship  or  delivered  to 
the  master  .  .  ."  It  is  said  that  it  is  only 
under  this  section  that  desertions  from  foreign 
ships  can  be  dealt  with  by  an  English  court,  and 
also  that  this  section  would  be  unnecessary  if  the 
general  provisions  of  secte.  221  to  224  appUed  to 
foreign  as  well  as  British  ships.  The  third  sub- 
section of  sect.  238  infiicte  a  penalty  not  exceed- 
ing lOZ.  for  harbouring  or  secreting  a  deserter 
who  is  liable  to  be  apprehended  under  this 
section.  This  is  said  to  overlap  the  second  sub- 
section of  sect  236.  There  is  no  sub- section  in 
sect  238  corresponding  with  sub-sect  1  of  sect  236, 
under  which  the  information  in  the  present  case 
is  laid.  The  weight  of  this  argument  is  to  a 
certain  extent  less^ied  by  the  consideration  that 
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the  Act  of  1894  is  a  consolidating  Act,  and  inolodes 
not  only  the  Act  of  1854,  but  several  otiier  Acts. 
Sect.  238  is  a  re-enactment  of  the  Foreign 
Deserters  Act  1852  (15  &  16  Yict.  c.  26),  an  earlier 
Act  than  the  Act  of  1854.  It  may  well  be  that  the 
Act  of  1854  did  make  that  of  general  application 
which  had  only  limited  application  by  the  Act  of 
1852 ;  and  in  some  respects  the  special  provisions 
of  the  Act  of  1852,  as  reprodnced  in  sect.  238,  are 
different  from  the  general  provisions  in  the  Act 
of  1894.  Still,  in  oar  opinion,  having  regard  to 
the  terms  of  sect.  221,  tne  general  sections  as  to 
deserters,  221  to  224,  do  not  apply  to  cases  which 
come,  or  may  come  by  the  operation  of  an  Order 
in  Council,  under  sect.  238  The  procedure  is 
different ;  the  seaman  to  whom  sect.  222  applies 
is  to  be  conveyed  on  board  his  ship,  not  by  warrant 
of  the  court,  but  by  the  master  or  certain  other 
persons,  with  or  witnout  the  assistance  of  a  police 
constable,  and  may  require  to  be  taken  before  a 
court  to  be  dealt  with  according  to  law.  More 
complicated  provisions  are  applied  to  cases  under 
sect.  223.  But  under  sect.  238  there  is  to  be  a 
warrant  un4er  which  the  man  is  to  be  conveyed 
on  board  his  ship,  and  when  the  warrant  has  bleen 
issued  the  seaman  apparently  has  no  direct  right 
to  have  recourse  to  the  oourt  which  issued  it.  The 
penalty  for  harbouring  is  different,  and  in  sect.  238 
there  is  a  significant  proviso  to  which  we  have 
not  j^et  referred  excepting  the  case  of  a  seaman 
who  is  a  slave.  There  is  no  such  proviso  in  sects. 
221  to  224.  We  therefore  come  to  the  conclusion 
that  sects.  221  to  224  apply  only  to  British  ships, 
and  that  the  offence  of  desertion  from  a  foreign 
ship  is  punishable  only  under  sect  238,  and  where 
that  section  has  been  applied  by  Order  in  OounciL 
Similarly,  we  must  hold  that  theoffenceof  harbour- 
ing a  deserter  from  a  foreira  ship  comes,  if  at  all, 
under  sub-sect.  2  of  sect.  ^8,  ana  does  not  oome 
under  sub.  sect.  2  of  sect.  236.  Holding  this,  can 
we  hold  that  sub-sect.  1  of  236  applies  in  respect 
of  f oreien  ships  P  We  think  it  is  impossible  so  to 
hold.  The  words  "  seaman  **  and  "  snip  "  in  sub- 
sect.  1  must  have  the  same  limited  meaning  as  the 
same  words  in  sub-sect.  2.  This  view  is  in  accord- 
ance with  th&  decision  of  the  Oourt  of  Queen's 
Bench  in  the  year  1860  in  the  case  of  Leary  v. 
Lloyd  {8u/p.)  upon  the  parallel  section  (257)  of  the 
Act  of  1854.  We^  have,  however,  not  held  our- 
selves concluded  by  that  decision,  but  have  recon- 
sidered the  matter  upon  the  following  grounds : 
First,  the  case  was  only  argued  on  ooe  side; 
secondly,  Blackburn,  J.  who  delivered  the  judg- 
ment of  the  court,  seems  to  have  thought  that 
there  was  something  special  in  the  sections  about 
discipline  limiting  their  application,  though  pos- 
sibly not  the  application  of  the  other  se^on  in 
the  other  part  of  that  Act,  to  British  ships,  and 
we  think  this  is  not  so.  Thirdly,  we  think  the  case 
of  The  Milford  (Swabey,  p.  3o2)  wsa  not  brought 
to  the  notice  of  the  court.  Now,  the  case  of  The 
Milford  is  certainly  an  authoritnr  for  not  restrict- 
ing Part  3  of  the  Merchant  Shipping  Act  1^ 
to  British  ships.  Dr.  Lushington,  in  dealing  vritL 
the  argument  that  the  109th  section  of  the  Act 
of  1854  restrained  the  application  of  sect.  191, 
sajTs,  *'The  language  there  used,  however,  h 
affirmative,  stating  the  cases  to  which  the  third 
part  of  the  Act  sh^  extend ;  there  are  no  negative 
words  whidi  extend  to  show  that  the  court  &ould 
not  apply  sect.  191  to  foreign  masters  and  sea- 
men.*    This  observation  is  ^rfectly  general,  and 


the  authority  of  Dr.  Lnshinp^ton  on  slupping 
matters  and  on  the  construction  of  Acts  was  so 
high  that  it  is  unfortunate  that  The  Milord  case 
was  not  brought  before  the  Oourt  of  Queen's 
Bench  before  it  decided  Leary  v.  Lloyd  (rap.)- 
It  should  be  added  that  the  law  as  decided  in 
The  Milford  case  has  been  aooepted  ever  since, 
and  that  the  remedies  given  by  sect.  191  were, 
and  those  of  the  corresponding  section  (sect 
167  (1)  of  the  Act  of  1894  are,  alvrays  afforded  in 
proper  cases  to  masters  of  foreign  ships.  On  the 
other  hand,  it  may  be  said  Dr.  Lushington's 
judgment  may  well  be  supported  on  other 
grounds  as  well,  and  that  he  relied  on  other 
grounds  as  welL  The  decision  may  rest  upon 
the  ordinary  rule  as  to  the  application  of  the 
lex  fori.  Agaia,  the  effect  of  sect.  191  was  to 
enable  the  master  to  sue  in  the  Admiralty  Coart 
and  thereby  to  obtain  process  in  rem  against  the 
ship.  By  the  ordinary  maritime  law  as  adminis- 
tered in  the  other  countries  he  had  this  right 
always,  just  as  a  seaman  had.  The  English  law 
had  bean  exceptional  in  denying  him  this  remedj, 
and  in  denying  it  to  him  because  of  a  point  of 
internal  jurisdiction.  When  sect.  191  brought 
the  maritime  law  of  this  country  into  line  with  that 
of  other  countries  it  would  have  been  absurd  that 
the  anomaly  thus  removed  from  municipal  cases 
should  have  been  left  for  foreign  ones.  These 
oonsiderations  certainly  affect  the  weight  of  The 
Milford  case  aa  an  autnority  in  the  present  case. 
On  the  other  hand,  the  case  of  Cope  v.  Doherhf 
(2  De  G-.  &  J.  614)  and  the  class  of  oases  repre- 
sented by  The  ZoUverein  (Swabey,  96)  show  that 
there  were  other  parts  of  the  Merohajit  Shipping 
Act  1854  which  our  oourts  have  declined  to  hola 
to  be  applicable  to  foreigpi  ships.  We  do  not, 
however,  decide  this  case  upon  the  ^ound  that 
no  sections  in  Part  2  of  the  Act  of  ll94  apply  to 
forei^  ships.  We  a^^^ee  with  our  brethran 
Darlmg  and  Ohannell  in  the  case  of  Beg.  ▼. 
Stewart  (80  L.  T.  Rep.  660 ;  8  Asp.  Mar.  Law 
Gas.  534 ;  (1899)  1  Q.  B.  964)  that  there  may 
be  acts  done  in  relation  to  foreim  ships  which 
when  done  by  English  subjects  in  JBngland  come 
as  much  under  the  present  provisions  of  the 
Merchant  Shipping  Act  1894  as  if  th^  were  done 
in  relation  to  JBnglish  ships.  We  thmk  that  the 
case  they  had  to  aeal  with  was  one  of  such  cases. 
We  ground  our  decision  upon  the  fact  that  this 
part  of  the  Act  (Part  2)  contains  a  speoial  pro- 
vision for  the  case  of  desertion  from  foreign  supe, 
and  has  thus  shown  that  its  gcoieral  provisiMis 
are  limited  to  desertion  from  British  ships.  We 
hold,  therefore,  the  appellant  was  not  liable  to 
conviction  under  sect.  ^6  of  the  Merchant  Ship- 
ping Act  1894,  and  that  the  appeal  must  be 
allowed  witii  costs.  Comietum  quashed. 

Solicitor  for  the  appellant,  Hier  Jacob,  for 
Morgan  Bees,  Cardiff. 

Solicitor  for  the  respondent,  Solicitor  of  tha 
Board  of  Trade, 
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May  16  and  June  19, 1901. 

(Before  Kbnksdt  and  Phillimobb,  JJ.) 

Dayidsson  y.  Hill  and  othbss.  (a) 

Negligenc&^^Iniury  eoMing  death^~-Alien — Death 
of  {dien  on  foreign  ehip  by  coJUeion  on  high  seas 
— Negligence  of  JBritieh  ehip — Bight  of  repreeen- 
iixHve  of  alten  to  maintain  action  against 
Englieh  ehvpoumer — Fatal  Accidents  Acts  1846 
oind  1864  (9&  10  Viet.  e.  93,  8. 1 ;  27  <^  28  Viet, 
e.  95,  s.  1). 

The  provisions  of  the  Fatal  Accidents  Acts  1846 
and  1864  extend  to  a  case  where  the  person  in 
respect  of  whose  death  damages  are  sought  to  he 
recovered  in  an  English  court  against  the  owner 
of  a  British  ship  was  an  alien,  and  w(u  at  the 
time  of  the  negligent  act  which  caused  his  death 
on  board  a  foretgn  ship  on  the  high  seas ;  and 
therefore  a  foreigner,  the  widow  of  a  foreign 
seaman  hiUed  on  the  high  seas  while  on  board  a 
foreign  ship  by  a  collision  with  a  British  ship 
caused  by  the  negligent  navigation  of  the  British 
ship,  can  maintain  an  action  in  England  under 
these  Acts  against  the  English  shipowner  for  the 
negligence  of  his  servants  in  causing  the  death. 

Adam  v.  British  and  Foreign  Steamemp  Oompany 
liimited  (79  L,  T.  Bep.  31;  8  Asp.  Mar.  Law 
Cas.  420;  (1898)  2  Q.  B.  430)  dUsentedfrom  and 
not  followed. 

AsGiTMBNT  of  a  quoetion  of  law  in  an  action  on 
the  following  statement  of  facts : — 

1.  Between  2  a.m.  and  3  a.m.  on  the  11th  Aug. 
1900  a  collision  occurred  on  the  high  seas  between 
the  defendants'  steamship  Exeter  City  and  the 
Norwegian  barque  Batata.  Shortly  after  the 
ooUision  and  in  consequence  thereof  the  Batata 
sank,  and  Johan  Dayidsson.  a  Norwefinan  subject 
emplojed  as  sailmaker  on  board  the  Batata^  and 
another  man,  also  a  Norwegian  subject,  were 
drowned. 

2.  The  collision  and  the  consequent  drowning 
of  Johan  Dayidsson  were  solely  caused  by  the 
negligent  nayigation  of  the  Exeter  City  by  the 
d^endants'  seryants. 

3.  The  nlaintiff,  Josefina  Dayidsson,  is  the 
lawful  widow  of  the  said  Johan  Dayidsson, 
deceased,  and  brings  this  action  under  the  pro- 
Yisions  of  9  &  10  Vict  c.  93  and  27  &  28  V ict. 
c  95  on  behalf  of  herself  and  the  six  children 
lawfully  begotten  of  herself  and  the  said  Johan 
Dayidsson,  deceased,  to  reooyer  compensation  for 
his  death.  There  is  no  executor  or  adminis- 
trator of  Johan  Dayidsson,  deceased. 

The  question  to  be  decided  by  the  court  was 
whether  upon  tiie  facts  stated  aboye  the  plain- 
tiff was  entitled  to  recoyer  damages  in  this 
action. 

The  Fatal  Accidents  Act  1846  (9  &  10  Yict 
c.  93)  proyides : 

Sect.  1.  Whereas  no  action  at  law  u  now  mainiain- 
able  against  a  person  who  by  his  wrongful  aot,  negleot, 
or  daiaolt  may  baye  oansed  the  death  of  another  penon, 
and  it  is  oftentimes  right  and  expedient  that  the  wroog- 
doer  in  sooh  case  should  be  answerable  in  damages  for 
the  injury  so  OMised  by  him :  Be  it  therefore  enacted, 
that  wbentoeyer  the  death  of  a  person  shall  be  oansed 
by  wrongful  aot,  neglect,  or  default,  and  the  act, 
neglect,  or  default  is  such  as  would  (if  death 
had  not  ensued)  haye  entitled  the  party  injured  to 
maintain  an  action  and  recoyer  damages  in  respect 
thereof,  ^ben  and  in  eyery  such  case  the  person  who 
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would  haye  been  liable  if  death  had  not  ensued  shall  be 
liable  to  an  action  for  damages,  notwithstanding  the 
death  of  the  person  injured,  and  although  the  death 
shall  haye  been  caused  under  such  circumstances  as 
amount  in  law  to  felony. 

Sect.  2.  And  be  it  enacted,  that  eyery  such  action 
shall  be  for  the  benefit  of  the  wife,  husband,  parent,  and 
child  of  the  person  whose  death  shall  haye  been  so 
caused,  and  shall  be  brought  by  and  in  the  name  of  the 
executor  or  administrator  of  the  person  deceased,  &c. 

The  Fatal  Accidents  Aot  1864  (27  &  28  Yict. 
c.  95)  proyides  (in  sect.  1)  that  where  there  is  no 
executor  or  administrator  of  the  person  deceased, 
or  that,  there  being  such  executor  or  administrator, 
no  such  action  as  in  the  preyious  Act  mentioned 
shall  be  brought  by  or  in  the  name  of  such  exe- 
cutor or  administrator  within  six  calendar 
months  after  the  death  of  the  deceased,  then  the 
action  may  be  brought  by  or  in  the  name  of  all  or 
any  of  the  persons  for  whose  benefit  the  action 
might  haye  been  brought  by  the  executor  or 
administrator. 

J.  A,  Hamilton,  K.O.  {Henry  Stokes  with  him) 
for  the  plaintiff. — The  question  is  whether  the 
widow  oi  the  foreign  seaman  who  lost  his  Hfe  on 
the  high  seas  through  the  neglip;ence  of  a  British 
ship  is  entitled  to  maintain  this  action.  A  long 
senes  of  cases  assumed  that  the  action  could  be 
maintained,  but  there  is  an  express  decision  on  the 
point  by  Darhn^,  J.  in  Awam  y.  British  and 
Foreign  Steamship  Company  Limited  (79  L.  T. 
Rep.  31 ;  8  Asp.  Mar.  Ijaw  Gas.  420 ;  (1898)  2 
Q.  B.  430),  in  which  it  was  held  that  the  action 
could  not  be  maintained  in  this  country.  There 
is,  tioweyer,  a  decision  to  the  opposite  effect 
by  Sir  BK>bert  Phillimore  in  The  Explorer  (23 
L.  T.  Bep.  604;  3  Mar.  Law  Gas.  O.  S.  507; 
L.  Bep.  3  A.  &  E.  289).  Goming  to  the  Act, 
the  preamble  is  yery  ^neral,  and  in  sect.  1  the 
plain  words  of  the  IJegislature  proyide  that  if  the 
person  had  been  only  injured  and  not  killed,  and 
if  the  injured  person  himself  could  haye  main- 
tained the  action  in  this  country,  then,  in  case  of 
his  death,  the  action  may  be  malntidned  in  this 
country  by  the  widow.  The  words  are  as  wide 
and  as  express  as  if  the  word  "  foreigner "  had 
been  used.  The  object  of  the  Act  was  that  the 
wrongdoer  should  not  escape  liability  by  killing  a 
person  instead  of  merely  injuring  him.  In  eyery 
case,  therefore,  it  comes  simply  to  this :  Gould  the 
deceiEMcd  person  himself  haye  maintained  the 
action  if  he  had  been  injured  only  and  not  killed  P 
If  so,  in  the  case  of  his  death  the  action  can  be 
maintained  by  his  personal  representatiye.  In 
this  case  the  deceaised  if  he  nad  been  merely 
injured  could  clearly  haye  maintained  an  action 
in  this  country  against  the  defendants.  Gene- 
rally,  to  maintain  an  action  of  tort  the  act  must 
be  actionable  by  the  lex  loci  and  the  lex  fori ; 
but  in  this  case,  as  the  accident  took  place  on  the 
high  seas,  no  conflict  of  law  arises,  and  the  case  is 
goyemed  by  tiie  law  maritime  by  which  all  torts 
on  the  high  seas  are  actionable,  apart  from  death. 
The  plain  words,  therefore,  and  the  plain  policy 
of  the  Act  coyer  this  case.  As  the  plaintiff  is 
asking  the  court  to  dissent  from  the  judgment  of 
Darling,  J.  it  is  necessary  to  go  through  tne  cases. 
In  The  Quldfaxe  (19  L.  T.  Bep.  748 ;  3  Mar.  Law 
Gas.  O.  S.  201 ;  L.  Bep.  2  A.  &  E.  325)  it  was  held 
by  Sir  B.  Phillimore,  though  not  without  doubt, 
that  the  Admiralty  Gourt  had  jurisdiction  to  enter- 
tain a  suit  under  this  Act  by  the  representatiye  of 
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a  person  killed  in  a  collision  between  two  vessels. 
In  tliat  case  the  injured  person,  whose  representa- 
tive was  suing,  was  a  British  subject,  and  the 
wrongdoer  was  a  foreigner — the  converse  case  to 
the  present.    This  decision  was  approved  of  bj 
the  same   judge  two   years  afterwards  in  The 
Explorer  {uhi  sup.),  in  which  he  held  that  this 
Act  extended  to  the  case  of  an  alien  killed  on 
board  a  foreign  vessel  on  the  high  seas,  and  that 
the  Admiralty  Court  had  jurismction  under  the 
Act  to  entei*tain  a  suit  by  the  representatives  of 
the   alien   so   killed.      The   next   case   is    The 
Fraruxmia  (36  L.  T.  Rep.  640 ;    3  A.sp.  Mar.  Law 
Cas.  435 ;   2  F.  Div.  163),  afterwards  overruled,  in 
which  it  was  held  by  the  same  jud^  and  by  the 
Court  of  Appeal  (being  equally  divided)  that  the 
Admiralty  Division  had  jurisdiction  to  entertain 
an  action  against  a  foreign  ship  for  the  death  of 
the  plainti^s  husband.     Then  we  have  Harris 
V.  Oumere  of  the  Franc(mia  (2  C.  P.  Div.  173), 
in    which    Bea.    v.   Keyn  (2    Ex.    Div.   63;    13 
Cox  C.  C.  403)   was    held  binding  on  all   the 
courts  and  was  followed.    In  Seward  v.  Owner  of 
the  Vera  Cruz ;    The  Vera  Cruz  (52  L.  T.  Rep. 
474;  5  Asp.  Mar.  Law  Cas.  386;   10  App.  Cas. 
59)  it  was  held  by  the  Court  of  Appeal  and  the 
House  of  Lords  (overruling  The  Franconia,  uhi 
sup.)  that  the  Admiralty  Division  had  no  juris- 
diction to  entertain  an  action  in  rem  for  damages 
for  loss  of  life  under  9  &  10  Yict.  c.  93.    There 
the  person  suing  was  a  British  subject  and  the 
person  sued  was  a  foreigner  and  the  owner  of  a 
foreign  ship,  and  all  that  the  court  had  there  to 
decide  or  deal  with   was  whether  the  Admiralty 
Division  had  jurisdiction  in  rem  over  these  claims 
under  Lord  Campbell's  Act,  under  the  words  in 
the  Admiraltv  Court  Act  1861,  "any  claim  for 
damage  done  by  any  ship,"  and  it  was  held  that 
there  was  no  such  jurisdiction,  though  in  the 
elaborate  judgments  of  Lords  Selbome  and  Black- 
bum  language  is  used  which  clearly  seems  to 
assume  that   an  ordinary  action  under  the  Act 
could    have    been   maintained   by   a   foreigner. 
Though  statutes    generally    legislate   for  uiose 
who  are  subjects  ox  this  countiy,  yet  equally  so 
they  sometimes  legislate  for  foreigners,  and  we 
contend  that  this  is  one  of  those  cases ;   and  if 
this  Act  is  applicable  at  all  to  accidents  on  the 
high  seas  there  is  no  legal  principle  which  pre- 
vents a  foreigner  from  suing.      [Kbnnbdy,  J. 
referred  to  Guiholm  v.  Barker  (IS  L.  T.  Rep.  653  ; 
L.  Rep.  1  Ch.  223).]     The  object  of  the  Act  was 
to  render  the  Englishman  liable,  and  if  it  once 
be  admitted  that  the  Act  is  applicable  to  acci- 
dents on  the  high  seas,  then  it   can  make  no 
difference  whether  the  person  who  is  killed  is  a 
British  subject  or  a  foreigner.     The  decision  of 
Darling,  J.   in    Adwn  v.  British  and  Foreign 
Steamship  Company  Limited  {ubi  sup.),  in  which 
he  held  that  an  action  would  not  lie  at  the  suit  of 
an  alien  under  this  statute,  is  founded  on  a  mis- 
conception, and,  aa  there  is  a  long  line  of  autho- 
rities on  the  other  side,  it  ought  not  to  be  followed. 
He  also  referred  to 

Colquhoun  v.  Heddon,  62  L.  T.  Bep.  853  ;  25  Q.  B. 

Div.  129 ; 
Jefferys  v.  Booeey,  23  L.  T.  Bep.  0.  S.  275  ;  4  H.  L. 

Cas.  815 ; 
Boutledge  v.  Low,  18  L.  T.  Bep.  874 ;  L.  Bep.  3 

H.  L.  100 ; 
The  Bemina,  58  L.  T.  Bep.  423  ;  6  Asp.  Mar.  Law 

Caa.  257  ;  18  App.  Cas.  1. 


[Phillimobb,  J.  referred  to  Le  Meswrier  v. 
Le  Mesurier  (72  L.  T.  Rep.  873;  a895) 
A  C.  517).] 

BaUoch  (F,  Laing^  E.C.  with  him)  for  the  defen- 
dants.— The  question  resolves  itself  shortly  to  this, 
whether  the  language  of  this  Act  shows  an  express 
or  clear  intention  to  oonf er  on  a  foreigner  resident 
out  of  the  jurisdiction  a  new  right  of  action  in 
respect  of  a  wrong  committed  out  of  the  juris- 
diction.   If  the  Legislature  in  this  Act  is  to  be 
assumed  to  be  legismting  for  foreigners  as  well  as 
British    subjects,    then   the    language   is   wide 
enough  to  include  this  case.    But  on  the  autiio- 
rities  it  is  submitted  that  the  courts  in  construing 
such  statutes  as    these  must   assume  that  oar 
Legislature  does  not  legislate  for  persons  other 
than  its  own  subjects,  unless  it  shows  a  clear 
intention  to  do  so.    No  such  clear  intention  is 
shown  in  this  statute.   Before  this  Act  was  passed 
no  such  right  of  action  as  this  was  given  either 
by  the  law  of  England  or  by  maritime  law,  and 
therefore  if  the  plaintiff  has  any  right  to  mun- 
tain  this  action  it  must  be  under  the  statute.    I 
must  admit  that  if  this  man  had  been  merely 
injured  instead  of  having  been  killed  he  woold 
have  had  a  right  of  action — ^that  is,  a  right  in 
personam.    This  statute  confers  new  rights,  and 
the  question  is.  Does  it  show  a  clear  intuition  to 
confer  upon   and   extend    these   new   rights  to 
foreigners  over  whom  the  courts  of  this  country 
have  no  jurisdiction?    The  onus  as  to  showing 
that  is  on  the  plaintiff.    The  person  who  is  suing 
in  this  action  is  not    the   injured  person,  bat 
another  person  suing  under  a  new  right,  and  the 
right  so  to  sue  must  be  given  in  express  terms. 
There  are  two  classes  of  cases  which  illustrate  the 
principle.     First,  we  have  statutes  limiting  the 
liability  of  shipowners,  such  as  sect.  504  of  the 
Merchant  Shipping  Act  1854  and  sect  54  of  the 
Merchant  Shipping  Act    1862.    The   words   of 
sect.  504  were  perfectly  general ;  they  were,  "  no 
owner  of  any  sea-going  ship"  shall  be  liable  to  more 
than  a  specified  amount  with  respect  to  certain 
things.    The  statute  was  therefore  wide  enough 
to  give  that  right  to  every  owner,  whether  British 
or  K)reign.    There  have  l>een  a  number  of  decisions 
on  these  Acts  which  show  that  the  provisions 
apply  only  to  British  ships,  and  that  a  foreigner 
could  not  limit  his  liability.    In  Cope  v.  Doheriy 
(31  L.  T.  Rep.  O.  S.  173,  307 ;  4  K.  &  J.  367 ;  2 
De  G.  &  J.  614),  decided  on  sect.  504,  Wood,  V.C. 
said :  "  I  decide  entirely  upon  those  general  prin- 
ciples that  the  Legislature  was  simply  intending  to 
regulate  t^ose  rights  which  exist  between  its  own 
subjects,  unless  otherwise  actually  expressed,  and 
that  there  was  no  intention  either  to  restrict  or 
enlarge  the  rights  of  a  foreigner."      The  WQd 
Banger  (7  L.  T.  Rep.  725 ;  1  IAbx.  Law  Cas.  O.  S. 
275 ;  Lush.  553),  General  Iron  Screw  CoUier  Com- 
pany  v.  Schuwmann  (4  L.  T.  Rep.  138 ;  1  Mar. 
Law  Cas.  O.  S.  60 ;  IJ  .&  B..  ISO),  axtd  The  Amaiia 
(8  L.  T.  Rep.  805;  1  Mar.  Law  Cas.  O.  S.  359; 
Br.  &  Lush.  151)  are  to  the  like  effect,  an<l  show 
that  the  statutes  are  not  to   be   oonstrued  as 
limiting  or  extending  the  liabilities  of  foreigners 
unless  they  do  so  in  express  terms.    The  next 
class  of  cases  is  as  to  navigation,  where  the  same 
principles  are  laid  down  : 

The  Zollverein,  27  L.  T.  Bep.  O.  S.  160 ;  Swab.  96; 
The  Saxonia,  6  L.  T.  Bep.  6 ;  Lush.  410. 

In  Story's  Conflict  of  Laws  (7th  edit  1872),  p.  471, 
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B.  37%.,  the  matter  is  dealt  with,  and  the  para- 
graph ends  thus  (p.  472) :  "  Bnt  beyond  that  Umit " 
— ^^at  is,  the  three  miles  limit — "anywhere  upon  the 
bigli  seas,  British  statutes  can  have  no  legitimate 
operation,  except  under  peculiar  circumstances, 
tneir  general  force  and  operation  ceasing  at  that 
lixnit.''  If  the  Legislature  had  intended  to  confer 
this  right  on  a  foreigner  for  an  act  done  on  the 
hieh  seas,  then  it  would  also  have  imposed  a  like 
liability,  which  could  only  have  been  oy  giving  a 
right  of  action  in  rem,  and  the  fact  that  they  have 
imposed  no  such  liability  is  strong  to  show  that 
they  have  conferred  no  such  benefit.  The  point 
was  decided  against  our  contention  in  The 
Explorer  {vhi  sup.),  but  it  was  not  raised  again 
until  it  was  raised  before  Darling,  J.  and  decided 
in  favour  of  the  defendants'  contention  in  Adam 
V.  British  and  Foreian  Steamship  Company 
Limited  {uhi  sup.),  which  ought  to  be  followed. 

J.  A.  HamiUon,  K.C.  in  reply.  ^^  ^^  ^^ 

June  19. — Ebnnbdy,  J.  read  the  following 
ju^^ment : — ^In  this  case  I  am  of  opinion  that  the 
plaintiff  is  entitled  to  our  judgment.  If  the 
deceased  seaman,  who  came  to  his  death  through 
the  n^ligenoe  of  the  defendants'  servants,  had 
been  a  British  subject,  no  doubt,  in  mj  view, 
oould  have  arisen  as  to  the  right  of  the  widow  to 
maiTitiain  such  an  action  as  the  present.  The 
action  is  an  action  in  tort.  The  defendants, 
whoee  servants  occasioned  the  death,  are  British 
subjects,  and  were  at  the  time  navigating  a 
British  ship,  the  property  of  the  defenda^te. 
Their  negligence  and  the  consequent  death  of  the 
seaman  by  drowning,  which  give  rise  to  the 
claim,  both  took  place  on  the  high  seas,  "  which," 
to  quote  the  lajisuage  of  Lord  Esher  (then 
Brett,  L.J.)  in  Chartered  Mercantile  Bank  of 
India  v.  Netherlands  India  Steam  Navigation 
Company  (48  L.  T.  Rep.  546,  at  p.  549 ;  5  Asp. 
Mar.  Law  Gas.  65,  at  p.  68 ;  10  Q.  B.  Div.  521, 
at  p.  537),  "  is  the  common  ground  of  all  coun- 
tries," and  therefore,  as  he  proceeds  to  state, 
the  well-known  rule  in  the  case  of  actions  of  tort 
"  with  regard  to  the  exclusive  jurisdiction  of  a 
foreign  country  does  not  apply."  Does  it  make 
any  difEerenoe  that  the  deceased  was  not  a 
British  subject,  but  a  Norwegian  subject  P  The 
contention  put  forward  on  l^half  of  the  defen- 
dante  is  that  the  foreign  nationality  makes  all  the 
difference.  Now,  in  considering  how  this  stands, 
it  is,  I  think,  not  irrelevant  te  point  out  that,  if 
the  deceased  had  been  only  damaged  by  the 
negligence  of  the  defendants*  servante  and  not 
drowned,  he  oould  have  prosecuted  an  action  for 
the  negligence  in  the  High  Court  of  Justice  if  it 
be  assumed,  as  it  properly  must  be  in  order  to  test 
the  right,  that  the  presence  of  the  defendante  in 
this  country,  and  therefore  withm  the  jurisdic- 
tion, had  prevented  any  technical  difficulty  arising 
as  to  the  service  of  the  proceedings  upon  them. 
He  oould  equally  have  maintained  his  action  if, 
Uie  circumstances  being  otherwise  the  same,  the 
defendants,  instead  of  being  British  subjecte, 
had  been  foreigners :  (see  the  judgment  of  Brett, 
IjJ,  in  Chartered  Mercantite  Sank  of  India 
y.  Netherlands  India  Steam  Navigation  Com- 
pany, uH  sup, ;  and  the  judgment  of  Sir  Robert 
Phillimore  in  The  Leon,  U  L.  T.  Rep.  613; 
4 Asp. Mar. Law Cas. 404 ;  6 P. Div.  148, citingthe 
earlier  decisions  of  Dr.  Lushington  in  The  Wild 
Banger  {ubi  sup.)  and  The  ZoUverein  {yhi  sup.).    If 
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this  be  so,  it  would  seem  to  be  rather  a  strange 
thing  that  the  foreign  nationality  of  the  sufferer 
by  another's  negligence  in  no  way  prejudices  his 
right  of  action  here  if  he  is  only  hurt  and  not 
kmed,  yet  that,  if  he  is  killed,  it  should  form, 
the  circumstances  being  otherwise  identical,  an 
absolute  bar  to  any  relief  of  the  sufferer's  family 
under  these  Acte.  The  Acte  are  Acts  the  express 
object  of  which  is  to  create  a  liability  in  an 
action  for  damages  at  the  suit  of  relatives  who 
suffer  from  the  death  of  thov  deceased  person, 
whenever  the  act,  neglect,  or  default  which 
causes  the  death  is  such  as  would,  if  death  had 
not  ensued,  have  entitled  the  party  injured  to 
maintain  an  action  to  recover  damages  in  respect 
thereof.  It  is  contended,  however,  by  the  defen- 
dante that  such  is  the  law,  and  the  ground  upon 
which  it  is  based  is  that  the  Fatal  Accidente  Acts 
1846  and  1864  (9  &  10  Yict.  c.  93 ;  27  &  28  Yict. 
c.  95)  must  be  understood  as  applicable  only  to 
British  subjecte  and  those  persons,  whatever  be 
their  nationality,  who  are  actually  within  the 
territorial  jurisdiction  of  the  British  Crown. 
The  deceased  man,  Johan  Davidsson,  was  a 
Norwegian  subject,  and,  as  I  understand  the 
statement  of  counsel,  had  his  home  with  his 
family  in  Norway. 

The  defendants  properly  rely  on  a  recent  deci- 
sion of  my  brother  Darling  in  Adam  v.  British  and 
Foreign  Steamship  Company  Limited  (u^i  sup.), 
and  there  is  no  doubt  we  cannot  decide  in  favour  of 
the  plaintiff  in  the  present  case  without  disagree- 
ing from  Darling,  J.  in  regard  to  that  judgment. 
It  becomes,  therefore,  my  duty  respectfully  to 
consider  the  grounds  upon  which  it  is  based,  and 
to  stete  why  I  feel  myself  compelled  to  differ 
from  his  decision.  The  circumstances  there  were 
BubstantiaUv  identical  with  those  of  this  case. 
The  learned  judge  in  his  judgment  agreed  that 
"there  can  be  no  doubt  that  had  the  deceased 
man  been  an  English  subject  this  action  would 
have  lain,  notwithstanding  that  the  negligence 
and  death  both  occurred  upon  the  high  seas." 
He  decided  against  the  plaintiff  on  the  ground, 
as  he  steted  (79  L.  T.  Bep.,  at  p.  32 ;  8  Asp.  Mar. 
Law  Cas.,  at  p.  421 ;  (1898)  2  Q.  B.,  at  p.  432), 
that  '*it  is  a  principle  of  our  law  that  Acts 
of  Parliament  do  not  apply  to  aliens,  at  least 
if  they  be  not  even  temporarily  resident  in 
this  country,  unless  the  language  of  the  stetute 
expressly  refer  to  them."  In  a  later  passage  in 
his  judgment,  at  p.  434,  the  proposition  is  steted 
in  a  somewhat  modified  form;  '*  The  intention  of 
the  Legislature  is  to  be  collected  from  the  stetute, 
and  I  see  oo  implied,  and  certainly  no  express, 
intention  to  give  to  foreigners  out  of  the  juris- 
diction a  rignt  of  action  which  even  British 
subjecte  had  not  until  the  passing  of  9  &  10  Yict. 
c.  93."  In  support  of  the  proposition  thus  laid 
down  my  brother  Darling  cites  passages  from  the 
jud^mente  of  Dr.  Lushington  in  The  ZoUverein 
(v^%  sup.),  of  Jervis,  C.J.  in  Jefferys  v.  Boosey 
(ubi  sup.),  and  of  Lord  Esher  in  Uolquhoun  v. 
Heddon  (ubi  sup.).  I  venture  to  thinlc  that  it 
is  very  important,  in  order  to  judge  rightly  of 
the  applicskbility  of  these  expressions  of  jucucial 
opinions  to  other  oases,  to  pay  careful  attention 
to  the  kind  of  case  which  in  each  instance  gave 
occasion  for  the  utterance  of  them.  Before  pro- 
ceeding in  this  direction  I  will  only  remark  in 
passing  that  in  Boutledge  v.  Low  (18  L.  T.  Bep., 
at  p.  878 ;  L.  Bep.  3  H.  L.,  at  p.  119)  Lord  West- 
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bury  expressed  his  dissent  from  the  reasoning  in 
Jefferya  v.  Boosey  (vM  sv/p,\  the  sum  of  which  he 
states  to  be  **  the  conclusion  that  a  British  statute 
must  be  considered  as  legislation  for  British 
subjects  only  unless  there  are  special  grounds 
for  inferring  that  the  statute  was  intended 
to  have  a  wider  operation";  and  that  Lord 
Brougham  in  his  judgment  in  Jefferys  v.  Booaey 
(23  L.  T.  Rep.  O.  S.,  at  p.  276 ;  4  H.  L.  Oas., 
at  p.  970)  states  the  law  in  more  guarded  terms 
than  those  quoted  from  the  judgment  of  the 
Chief  Justice.  "  Generally,"  he  says,  **  we  must 
assume  that  the  Legislature  confines  its  enact- 
ments to  its  own  subjects  over  whom  it  has 
authority,  and  to  whom  it  owes  a  duty  in  return 
for  their  obedience.  Nothing  is  more  clear  than 
that  it  may  also  extend  its  provisions  to  foreigners 
in  certain  cases,  and  may,  without  express  words, 
make  it  appear  that  such  is  the  intendment  of 
those  provisions.  But  the  presumption  is  rather 
against  the  extension,  and  the  proof  of  it  is 
rather  upon  those  who  would  maintain  such  to  be 
the  meaning  of  the  enactments."  If,  now,  we 
look  at  the  cases  in  which  the  judicial  dicta  in 
question  have  been  uttered,  we  find,  in  my  opinion, 
that  in  each  of  them  the  statutory  enactment 
under  consideratioa  was  one  which  related  to 
matter  of  a  special  and  exceptional  kind.  In 
Jefferys  v.  Boosey  (ubi  sup.)  the  Act  under  oon- 
sideration  was  8  Anne,  c.  19,  creating  the  special 
and  peculiar  property  in  literary  productions  called 
copyright ;  in  Colquhoun  v.  HedcUm  {tibi  sup,)  the 
statute  was  an  Income  Tax  Act,  and  the  par- 
ticular question  was  the  construction  of  the  words 
"  in  or  with  any  insurance  company  existing  on 
the  1st  Nov.  1844f.'*  In  The  ZoUverein  (ubi  sup,) 
the  principal  statutory  provision  in  view  was 
sect.  296  of  the  Merchant  Shipping  Act  1854, 
which  imposed  a  duty  in  regard  to  navigation, 
which  has  not  been  imposed  by  the  maritime  law, 
and  could  not  be  held  in  the  Court  of  Admiralty 
to  bind  a  foreign  vessel,  and  the  position  is 
grounded  upon  the  want  of  equity  which  there 
would  be  in  a  decision  which  allowed  the  foreigner 
to  benefit  by  a  breach  of  the  municipal  law  to  which 
he  could  not  himself  be«held  amenable.  So,  again, 
in  the  case  of  Cope  v.  Doherty  (31  L.  T.  Bep.  O.  S. 
307 ;  2  De  G.  &  J.  614)  the  statutory  provisions 
under  consideration,  the  Merchant  Shipping  Act 
1854,  Part  9,  were  provisions  of  a  peculiar 
character  in  so  far  as  they  placed  a  restriction, 
limiting  liability,  upon  the  general  law  of  nations. 
Under  that  general  law  the  owners  of  a  ship 
injured  by  the  negligent  navigation  of  another 
are  entitled  to  fnU  damages;  but  to  hold  the 
provisions  of  the  Act  which  created  this  peculiar 
restriction  as  intended  to  appl^  to  forei^ers 
would  be,  as  Wood,  Y.C.  puts  it  in  his  judg- 
ment, "an  attempt  on  the  part  of  the  British 
Parliament  to  legislate  for  £>reigner8  by  taking 
away  those  rights  and  privileges  which  they  enjoy 
by  the  genersi  law,  which  gives  full  compensation 
for  damages."  And  even  in  this  case  Elnight 
Bruce,  L.J.,  in  his  iud|^ment  on  the  appeiBLl, 
reserved  a  question  whether  the  Act  might  not 
apply  if  instead  of  both  the  plaintiffs'  and  the 
defendants'  ships  being  foreign,  one  had  been 
British.  "  I  assume,"  he  says  (31 L.  T.  Rep.  O.  S. 
at  p.  307 ;  2  De  G.  &  J.  at  p.  621),   **  that  the 
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in  ownership  and  character,  all  things  else  bemg 
the  same;  nor  do  I  say  whether  tne  plaiutiifo 
would  have  been  right  or  wrong,  if  one  only 
of  the  two  ships  had  been  of  that  description,  or 
if  the  collision  nad  happened  in  a  British  river  or 
a  British  port."  The  law  as  to  the  limitation  of 
liability  is  the  same  as  applied  to  forugn  ships 
as  was  afterwards  dealt  with  by  the  Merchant 
Shipping  Act  1862  (25  &  26  Vict  c.  63). 

It  seems  to  me  that  the  Fatal  Accidents  Acts, 
which  are  under  our  consideration  in  the  present 
case,  embody  legislation  which  is  of  a  very  different 
character.  The  basis  of  the  claim  to  which  they 
^ve  statutory  authority  is  negligence  causing 
injury,  and  that  is  a  wrong  which  I  believe  the 
law  of  every  civilised  countiy  treats  as  an  action- 
able wrong.  Thej^  create,  no  doubt,  a  new  cause 
of  action  (see  per  Lord  Selborne  and  Lord  Black- 
bum  in  The  Vera  Cruz  {ubi  sup,),  for  previouslj 
the  relatives  of  the  deceased  could  not  in 
England  sue  the  wrongdoer.  The  measare  of 
damages  is  not  the  same  as  in  an  action  by  tiie 
injur^  man,  and  his  death  is  an  essential  con- 
stituent of  the  right  of  action.  None  the  less,  as 
I  venture  to  think,  is  it  true  to  say  that  in  sub- 
stance the  purpose  effected  by  the  legislation  is  to 
extend  the  area  of  reparation  for  a  wrong  which 
civilised  nations  treat  as  an  actionable  wrong; 
indeed,  the  right  of  redress  given  is,  in  a  sense, 
according  to  the  decisions  of  the  Queen's  Bench 
(Blackburn  and  Lush,  JJ.)  in  Bead  v.  Great 
Eastern  Railway  Company  (18  L.  T.  Bep.  ^ ; 
L.  Bep.  3  Q.  B.  555)  and  the  Queen's  Bench 
Division  in  Qrifths  v.  Earl  of  Dudley  (47  L.  T. 
Rep.  10 ;  9  Q.  B.  Div.  357),  so  far  identified  with 
the  right  of  the  injured  man  that,  if  death  ensues 
after  he  has  sued  and  recovered  damages,  the 
relatives  have  no  cause  of  action  under  this  legis- 
lation. In  Scotland  (see  Bell's  Principles  of  the 
Law  of  Scotland)  and  in  most  of  the  American 
States  (see  Ex  parte  Gordon,  14  Otto,  515)  the 
right  of  action  in  the  relatives  of  the  deceased 
person  for  compensation  for  his  death  by  the  neeli- 
gence  of  another  is  recognised  by  thelaw,  and  1 
believe,  though  I  cannot  quote  any  authority 
upon  the  point,  that  it  is  also  recognised  by  the 
law  of  France  and  Germany.  It  seems  to  me, 
under  all  the  circumstances  and  looking  at  the 
subject-matter,,  more  I'easonable  to  h<ud  that 
Parliament  did  intend  to  confer  the  benefit  of 
this  legislation  upon  foreigners  aa  well  as  upon 
subjecte,  and  certainly  that  as  against  an  English 
wrongdoer  the  foreigner  has  a  right  to  mainfjun 
his  action  under  the  statutes  in  question.  It 
is  not  necessary  to  decide  whether — ^assuming,  of 
course,  that  no  technical  difficulty  arises  as  to 
service  of  proceedings — the  action  could  be  main- 
tained in  tne  Englisn  courts,  the  death  occurring 
through  negligence  in  collision  on  the  high  seas, 
and  lx)th  parties  were  foreigners,  or  where  the 
wrongdoers  were  foreigners  and  the  sufferer 
English.  My  present  opinion  is  that  an  action 
could  be  maintained,  but  I  desire  to  be  under- 
stood as  not  expressing,  as  it  is  not  necessary  to 
express,  a  decided  opinion  upon  this  point.  Here 
the  plaintiff  seeks  to  enforce  her  claim  against 
a  British  subject,  and  I  cannot  see  why  she 
should  not  do  so.  If  she  has  not  the  right,  we 
should  have  the  anomaly,  as  it  seems  to  me,  that 
if  a  foreigner  and  an  Englishman  serving  on  the 
same  ship  were  both  drowned  on  the  high  seas 
by  the  same  collision  negligently  oaosed  by  an 
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English  yessel,  the  widow  of  the  one  oonld, 
ana  the  widow  of  tilie  otilier  could  not,  obtain 
by  smng  tiie  owners  of  the  ship  in  fault  in 
personam  that  reftaration  which  our  Leeisla- 
tore  in  these  statutes  has  declared  to  be  a 
just  reparation.  Let  me  add  that  the  view 
which  I  take  has  the  weighty  authority  of 
Sir  Robert  Fhillimore  in  The  JEwplorer  {vbi  ^tmo,), 
after  argument  by  Mr.  B.  G.  Williams.  Tnat 
decision  was  no  doubt  overruled  by  the  Oourt  of 
Appeal  and  the  House  of  Lords  in  TJie  Vera 
CruM  (ubi  9up.),  but,  as  I  understand,  the 
judgment  of  tne  House  of  Lords  is  upon  a 
different  point  altogether — namely,  that  the  Oourt 
of  Admiralty  had  no  jurisdiction  to  entortidn  an 
action  in  rem  for  loss  of  life  under  Lord  Oamp- 
bell's  Act — and  it  will  not  be,  I  think,  wholly 
nndeseryini?  of  notice  that  in  the  case  of  The 
Bemina  (ubi  eup,),  which  was  litigated  in  1886  and 
1887 — ^that  is,  two  years  after  the  decision  in  The 
Vera  Cruz  (uin  eup,)  was  carried  up  to  the  House 
of  Lords— one  of  Uie  two  successful  claimants  for 
damages  under  Lord  Campbell's  Act  in  an  action 
in  personam,  against  the  owners  of  the  wrongdoing 
ship,  was,  as  1  have  ascertained  from  the  Admiralty 
Begistry,  Habiba  Toeg,  of  Bagdad,  the  mother  (as 
appears  from  the  statement  in  the  judgment  of 
Ix>rd  Esher  in  The  Bemina,  56  L.  T.  ^p.,  at  p. 
259 ;  6  Asp.  Mar.  Law  Gas.,  at  p.  76)  and  luiminis- 
tratrix  of  Moses  Aaron  Toeg,  a  passenger  on  a 
ship  from  London  to  Bushiro  and  who  nad  lost 
hia  life  in  the  collision  caused  by  the  negligence  of 
the  defendants'  servants  in  the  course  of  the 
voyage,  and  who,  as  1  presume  from  his  name  and 
from  his  mother's  nationality,  was  a  foreigner.  No 
question  of  her  right  to  recover  on  the  ground  of 
nationality  either  of  herself  or  the  deceased  was 
raised  by  the  defendants,  and  therefore  the  case 
is  not  in  any  sense  a  decision  in  favour  of  the 
ri^ht.  But  in  a  case  contested  so  persistently  as 
this  was,  it  is  difficult  to  suppose  that  the  question 
would  not  have  been  raised,  had  it  been  one  in 
which  the  point  could  be  rightly  and  successfully 
taken.  1  am  of  opinion  that  judgment  must  be 
for  the  plaintiff. 

Phillimobb,  J.  read  the  following  judgment : 
— ^I  agree  with  the  judgment  of  my  Teamed 
brother.  We  have  h&ve  to  determine  whether  a 
foreigner,  the  widow  of  a  foreign  seaman,  killed 
on  the  high  seas  when  navigating  on  board  one  of 
the  ships  of  his  own  country  by  colHsion  between 
his  ship  and  a  British  smp,  can  maintain  an 
action  in  England  against  the  English  owners  of 
the  British  ship  for  the  negligence  of  their 
servants  in  causing  the  collision  and  death.  1 
start  with  tiie  proposition  that  if  the  man  had 
not  been  killed,  but  only  injured,  he  during  his 
life  oould  have  maintained  an  action  for  damages, 
sach  an  action  being  maintainable  by  the  lex 
fori  and  by  tiie  le»  loei  delieti  commisei,  whether 
the  locus  be  rM^rded  as  English  or  British  terri- 
tory, or  as  the  high  seas  over  which  maritime  law, 
or  maritime  law  as  administered  in  this  country, 
prevails.  As  regards  English  or  British  territory 
this  is  common  knowledge.  That  such  a  tort 
would  also  be  actionable  by  the  law  maritime  as 
administered  in  this  country  is  shown  by  The 
Buehert  (4  0.  Bob.  73),  and  by  other  cases  which 
I  am  about  to  cite.  1  have  no  doubt  that  other 
countries  administer  the  law  maritime  in  the 
same  waj.  For  some  proof  of  it  I  cite  the  obser- 
▼ations  in  the  Amerioan  cases  of  The  Beffaet  (7 


Wallace,  624)  and  Ex  parte  Gordon  (14  Otto,  515). 
This  not  being  an  action  in  rem,  it  is  not  neces- 
sary to  show  that  the  High  Court  of  Admiralty 
would,  while  there  was  such  a  separate  court» 
have  had  jurisdiction.  But  I  have  no  doubt  that 
it  would.  The  principle  of  the  decision  in  The 
Zeta  (69  L.  T.  Rep.  630 ;  7  Asp.  Mar.  Law  Gas. 
369 ;  (1893)  A.  0.  ^),  and  the  reasoning  of  Lord 
Herschell,  in  whose  judgment  all  previous  cases 
are  cited,  the  language  of  my  brother  Bruce  in 
The  Theta  (71 L.  T.  Rep.  25 ;  7  Asp.  Mar.  Law  Oas. 
480 ;  (1894)  P.  280),  and  the  settled  practice  of  the 
Admiralty  Division  to  allo>v  in  proper  cases  such 
actions  in  rem,  have  concluded  this  question,  the 
true  key  to  which  might  have  been  found  long  ago 
in  the  language  of  Dr.  Lushington  in  The  Sarah 
(Lush.  549).  1  have  hitherto  not  considered  one 
possible  ZesB  loci,  the  law  of  the  foreign  ship,  in 
this  instance  that  of  Norwav.  U  such  a  tort 
w^re  not  actionable  by  the  law  of  Norway,  it 
would  be  necessary  to  consider  which  was  the  law 
applicable,  whether  that  of  the  British  ship  on 
which  the  act  of  negligence  was  committed,  or 
that  of  the  Norwegian  ship  on  which  the  act  was 
felt,  or  whether,  as  the  death  of  the  deceased 
seaman  was  in  the  sea  by  drowning,  general 
mai*itime  law,  or  maritime  law  as  administered  in 
the  English  courte,  should  apply.  This  matter 
underwent  great  discussion  in  Aeg,  v.  Keyn  (lUn 
8vp,).    It  wfli  be  found  treated  of  in  the  separate 

i'ndgmente  of  Lindley,  J.  at  p.  98  (2  Ex.  Div.) ;  of 
)enman,  J.  at  pp.  101  to  107 ;  Brett,  J.  at  p.  148 ; 
Bramwell,  J.  at  p.  150;  Lord  Coleridge,  G.J.  at 
p.  158 ;  and  of  Oockbum,  C.J.  at  p^.  232  to  238. 
it  would  be  necessary  also  to  consider  the  case 
of  The  Leon  (ubi  supX  But  till  it  is  otherwise 
pleaded  and  proved,  1  take  the  law  of  Norway  to 
be  the  same  as  our  own. 

Having  thus  established  my  first  proposition 
that  an  injured  man  could  have  maintained 
during  his  life  an  action  for  damages  in  such 
a  case  as  the  present,  1  come  to  apply  the 
Fatal  Accidents  Act  1846.  This  stetute  enacte 
as  follows :  [His  Lordship  read  sect.  1,  and 
proceeded:]  These  words  (of  that  section)  are 
wide  enough,  and  no  one  doubte  that  thev 
apply  to  forei^ers  in  England,  or  to  British 
seamen  as  agamst  a  British  shipowner  on  the 
high  seas.  There  is  the  lex  fori,  and,  if  the  tort 
be  held  to  be  done  on  the  British  ship,  the  lex 
loci.  It  has  not  been  pleaded  that  the  law  of 
Norway  differs  in  this  respect  from  ours ;  and  I 
leave,  as  before,  the  possible  conse(^uences  of  such 
a  stete  of  things  out  of  consideration.  If  the  lex 
loci  be  the  law  maritime,  I  am  not  sure  that  it 
must  not  now  be  held  that  the  injury  done  to  the 
relatives  of  a  dead  man  by  killing  the  bread- 
winner is  to  be  deemed  an  actionable  tort  by  the 
law  maritime.  The  reasoning  of  the  Supreme 
Court  of  the  United  Stetes  in  the  case  of  Ex  parte 
Gordon  (ubi  vwpX  already  cited,  and  the  fact  that 
by  the  law  of  Scotland,  and  I  believe  now  by  the 
law  of  many  civilised  countries,  for  example,  the 
United  States  {ubi  «up.),  France  (see  Zachariae, 
edit.  1878,  voL  4,  p.  17),  and  Germany,  as  I  am 
informed,  this  action  lies,  lead  me  to  think  that 
if  at  one  time  this  tort  was  not  actionable  by  the 
law  maritime,  it  may  yet  well  be  actionable  now.  I 
have  still  to  consider  the  decision  and  reasoning  of 
my  brother  Darling  in  Adam  v.  BriHsh  and  Foreign 
Steamship  Company  Limited  (ubi  sup.).  That 
decision  is  in  point,  and,  if  we  decide  now  in  favour 
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of  the  plaintiff,  we  must  disagree  with  it.  It 
rests  mainly,  I  think,  upon  the  principle  that  Acts 
of  Parliament  are  to  be  deemed  not  to  apply  to 
non-resident  aliens  nnless  the  court  is  compelled 
BO  to  apply  them.  There  are  a  number  of  decisions 
upon  the  construction  of  the  Merchant  Shipping 
Act  of  1854,  which  set  forth  this  principle  as 
applicable  to  the  construction  of  statutes  imposing 
a  burden  upon  a  foreigner.  Perhaps  the  strongest 
of  these  is  Cope  v.  Doh&rty  ('ubi  9wp.) ;  but  even  in 
that  case  the  reservation  of  Knight  Bruce,  L.J. 
(31  L.  T.  Rep.  O.  S.,  at  p.  308 ;  2  De  G.  &  J.,  at 

g.  621)  would  make  me  pause.  On  the  other 
and,  where  it  is  a  case  of  gmng  a  remedy  to 
a  foreigner,  the  decision  of  Dr.  JJushington  in 
The  MUford  (31  L.  T.  Rep.  O.  S.  42 ;  Swab.  362), 
jmd  the  constant  practice  which  has  followed 
upon  that  decision,  is  the  other  way.  This  latter 
position  is,  I  think,  sound.  Our  courts  are 
not  only  open,  but  open  equally,  to  foreigners 
as  to  British  subjects ;  and  foreigners  who  have 
the  benefit  of  the  English  common  law  have  also 
the  benefit  of  Engbsh  statutes.  At  any  rate, 
where  a  statute  brings  the  English  law  into  har- 
mony with  the  law  of  the  foreigner,  as  in  the  case 
of  The  MUford  (libi  tup.),  I  think  this  must  be  so. 
If  an  Englishman  on  board  a  foreim  ship,  or  a 
foreigner  on  board  a  British  ship,  is  run  down 
by  a  British  ship  upon  the  high  seas,  it  seems 
almost  certain  that  an  action  would  lie.  Are  the 
representatives  of  a  foreigner  on  board  a  ship 
of  his  own  nationality,  whose  national  law  would 
probably  give  them  at  least  as  eood  a  remedy  as 
that  given  by  the  Fatal  Accidents  Act,  to  be 
deprived  of  tneir  right  to  recover  because  they 
must  have  recourse  to  statute  law  instead  of  to 
unwritten  common  lawP  I  think  not.  Is  the 
law  to  be  different  for  a  Scotch  owner  of  a  British 
ship  and  the  English  owner  of  a  British  ship,  and 
can  it  be  that  as  against  the  owner  in  this  case,  if 
he  were  a  Scotchman,  the  foreigner  could  maintain 
an  action  because  the  law  of  solatium  is  part  of 
the  common  law  of  Scotland,  but  as  against  an 
English  owner  he  cannot,  because  the  Fatal  Acci- 
dents Act  is  a  statutory  addition  to  the  common 
law  of  England?  I  think  not.  There  must  be 
judgment  K>r  the  plaintiff  with  costs. 

Judgment  for  plaintiff  on  the  qiAeation  of  law, 
with  costs. 

Solicitors  for  the  plaintiff,  Stokes  and  Stokes, 
Solicitors  for  the  defendants,  Ince,  Colt,  and 
Ince, 


June  18  and  21,  1901. 

(Before  Mathew,  J.) 

Peninsxtlab  and  Obiental  Steam  Naviga- 
tion Company  v.  The  Kino,  (a) 

Seamen — Lascars — Ship  registered  in  the  United 
Kingdom  —  Crew  space  —  Merchant  Seamen 
(Indian)  Act  No.  13  </ 1876 — Merchant  Shipping 
Act  1894  (57  &  58  Vict.  c.  60). 

The  crew  space  required  for  Lascars,  who  ore 
British  subjects  and  natives  of  Indda,  upon 
ships  registered  in  the  United  Kingdom,  and 
trading  between  England  and  Australia  and 
England  and  India,  is  reaulated  by  the  Merchant 
Shipping  Act  1894,  ana  not  by  the  Merchant 
Seamen  (Indian)  Act  No.  13  of  1876. 

(a)  Beported  by  W.  VM  B.  Hbbbkrt,  Eaq.,Barri8ter-at-LAw 


Petition  op  bight. 

The  petitioners  are  a  corporation  owning  ships 
trading  between  Eneland  and  India,  China  and 
AustnOia  respectively,  and  have  for  many  years 
emploved  to  navigate  their  steamers  a  claiss  of 
Bntish  subjects,  natives  of  India,  called 
Lascars. 

Such  Lascars  have  been  shipped  for  many  years 
in  British  India  under  agreements  in  the  form 
approved  by  the  Govemor-GFeneral  of  India  in 
council. 

For  many  years  the  crew  space  provided  for 
such  Lascars  has  lareely  exceeded  the  crew  space 
required  to  be  proviobd  for  Lascars  by  the  Indian 
Act  of  1876  (1876,  No.  13,  s.  9)  in  cases  to  which 
that  section  is  applicable,  but  has  fallen  short  of 
the  crew  space  required  to  be  provided  for  seamen 
by  sect.  21()  of  the  Merchant  Shipping  Act  1894 
in  cases  to  which  ih&t  section  is  applicable. 

Two  of  the  petitioner's  ships,  registered  before 
the  passing  of  the  Merchant  Shipping  Act  1894 
in  the  United  Kingdom,  in  conformity  with  the 
Merchant  Shipping  Act  1854  and  the  Acts  amend- 
ing the  same,  traded  between  England  and 
Australia  and  England  and  India,  carrying 
a  crew  of  Lascars  accommodated  as  stated 
above,  and  shipped  under  an  agreement  as  stated 
above. 

A  surveyor  of  ships  appointed  by  the  Board  of 
Trade  inspected  the  crew  space  occupied  by  the 
Lascars  on  the  two  ships,  and  alleged  that  the 
provisions  of  sect.  210  of  the  Merchant  Shipping 
Act  1894  had  not  been  complied  with,  and 
reported  such  failure  to  the  appropriate  chief 
ofiacer  of  Customs,  who  thereupon  altered  the 
registered  tonnage  of  the  ships,  and  disallowed 
the  deduction  of  the  crew  spaces  from  the 
tonnages. 

The  petitioners  admitted  that  if  Lascars  were 
seamen  within  the  meaning  of  that  word  in 
sect.  210  of  the  Merchant  Shipping  Act  1894,  the 
space  required  by  that  section  hs^  not  been  pro- 
vided for  such  seamen. 

It  was  submitted  by  the  petitioners  that  in 
taking  such  action  the  surveyor  acted  on  an 
erroneous  construction  of  the  statutes  applicable 
to  such  Lascars  and  their  crew  space  and  the 
registered  tonnage  of  the  ships,  and  wrongly  con- 
sidered that  the  English  Acts  and  not  the  Indian 
Acts  regulated  the  crew  space  to  be  provided  for 
the  Lascars. 

A  declaration  was  accordingly  asked  for  that 
the  crew  space  provided  for  such  Lascars  com- 
plied with  the  statutes  in  that  behalf  if  it 
exceeded  the  crew  space  required  by  sect.  9  of  the 
Indian  Act  1876,  No.  13. 

By  the  Merchant  Shipping  Act  1854  (17  &  18 
Vict.  c.  104),  s.  288 : 

If  the  Govemor-C^eneral  of  India  in  Connoil,  or  the 
respective  legislative  anthoritieB  in  any  Britieh  posies- 
■ion  abroad,  by  any  Acts,  ordinanoes,  or  other  i4»pro- 
priate  legal  means,  vpplj  or  adapt  any  of  the  provinooB 
in  the  tldrd  part  of  this  Aot  oontained  to  any  Britiah 
ships  reffistered  as  trading  with,  or  being  at  any  i>laoe 
within  their  respective  jurisdiction,  and  to  the  owners, 
masters,  mates,  and  crew  therec^,  such  provisions,  whoi 
so  applied  and  adapted  as  aforesaid  and  as  long  as 
they  remain  in  force,  shall  in  respect  of  the  ships  and 
persona  to  which  the  same  are  applied  be  enforced,  and 
penalties  and  punishments  for  the  breach  thereof  shall 
be  recovered  and  inflicted  throoghont  Her  Majesty's 
dominions,  in  the  same  manner  as  if  sooh  provisions  hid 
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been  hereby  ao  adopted  and  applied  and  snoh  penaltiee 
and  poniahments  had  been  hereby  expressly  imposed. 

And  by  sect  290  : 

If  in  any  matter  relating  to  any  ship,  or  to  any  person 
belonging  to  any  ship,  there  appears  to  be  a  oonfliot  of 
laws,  then,  if  there  is  in  the  third  part  of  this  Aot  any 
provision  on  the  subject  which  is  hereby  expressly  made 
to  extend  to  such  ship,  the  ease  shall  be  governed  by 
■neh  provision,  and  if  there  is  no  such  provision  the  case 
shall  be  governed  by  the  law  of  the  plaoe  in  which  such 
ship  is  registered. 

These  sections  are  re-enacted  verbatim  in 
sects.  264  and  265  of  the  Merchant  Shipping  Act 
1894. 

Bj  the  Merchant  Seamen  (Indian)  Act  No.  1  of 
1859: 

Sect.  Ixx.  A  plaoe  or  places  of  shelter  shall  be  pro- 
vided below,  well  caulked  and  substantial,  for  the  men 
engaged  nnder  this  Aot ;  such  plaoe  or  places  shall  be 
arranged  as  to  allow  for  the  men  the  f oUowing  spaces  : 
(1)  For  each  European  seaman  or  apprentice  or  other 
person  shipped  on  the  same  footing  as  a  European 
seaman  nine  superficial  feet,  if  the  place  be  not  less  than 
•ix  feet  in  height  from  deck  to  deck  ;  or  fifty-four  cubic 
feet  if  the  height  from  deck  to  deck  be  less  than  six 
feet.  (2)  For  each  Lascar  or  native  seaman  or  other 
person  shipped  on  the  same  footing  as  a  Lsscar,  four 
snperflciai  feet,  and  if  the  place  allotted  be  under  the  top- 
gallant forecastle,  such  forecastle  deck  shall  be  not  less 
than  4ft.  6in.  above  the  one  below  it.  Every  such  place 
shall  be  kept  free  from  stores  or  goods  of  any  kind  not 
b^ing  the  personal  property  of  the  crew  during  the 
voyage,  and  if  any  such  place  in  any  ship  is  not  in  the 
whole  sufficiently  large  to  give  snoh  spaoe  for  each 
seaman  and  im)prentice  as  hereinbefore  required,  or  is  not 
properly  caulked  and  in  all  other  respects  securely  and 
properly  constructed  and  well  ventilated,  the  owner  shall 
for  each  such  failure  to  comply  with  the  provision  of 
this  section,  incur  a  penalty  not  exceeding  200  rupees  ; 
and  if  any  such  spaoe  as  aforesaid  is  not  kept  free  from 
goods  and  stores  as  aforesaid  the  master  shall,  for  every 
such  failure  to  comply  with  the  provisions  of  this 
section,  incur  a  penalty  not  exceeding  100  rupees. 

Sect,  oxviii  The  following  words  and  expressions  in 
this  Aot  shall  have  the  meaning  hereby  assigned  to 
them,  unless  there  be  something  in  the  section  or 
oontext  repugnant  to  snoh  oonstmction,  that  is  to  say : 
The  word  **  seaman  "  shall  include  every  person  (except 
master,  pilots,  and  apprentices)  employed  or  engaged  in 
any  capacity  on  board  any  ship. 

Bt  the  Merchant  Seamen  (Indian)  Act  No.  13 
of  1876,  sect  9 : 

And  whereas  it  is  expedient  to  increase  the  space 
required  by  the  said  Act,  No.  1  of  1859,  sect.  70,  to  be 
allowed  for  European  seamen  and  apprentices  and  for 
Laaoars  or  native  seamen.  It  is  hereby  enacted  as 
follows  :  Shioh  section  shall  be  read  as  if  for  the  expres- 
aioDS  *■*  nine  superficial  feet,"  **  fifty-four  cubic  feet,"  and 
**  four  superficial  feet,"  the  expressions  '*  ten  superficial 
feet,"  "  sixty  cubic  feet,"  and  **  six  superficial  feet  '* 
ware  respectively  substituted,  and  as  if  in  the  third  para- 
graph of  the  same  section  after  the  word  '*  superficial  " 
the  words  '*  thirty-six  cubic  "  were  inserted. 

By  the  Merchant  Shipping  Act  1894  (57  &  58 
Vict.  c.  60),  8.  77  : 

(1)  The  tonnage  of  every  ship  to  be  registered,  with 
the  exoeptioii  hereinafter  mentioned,  shall,  previously  to 
her  being  registered,  be  ascertained  by  rule  1  in  the  2nd 
schedule  to  this  Act,  and  the  tonnage  of  every  ship  to 
which  that  rule  1  can  be  applied,  whether  she  is  about 
to  be  registered  or  not,  shall  be  ascertained  by  the  same 
rule.  ...  (3)  For  the  purpose  of  ascertaining  the 
ngiaier  tonnsge  of  a  ship  the  allowance  and  deductions 


hereinafter  mentioned  shall  be  made  from  the  tonnage 
of  the  ship  as  aforesaid.  (4)  In  the  measurement  of  a 
ship  for  the  purpose  of  ascertaining  her  register  tonnage 
no  deduction  shall  be  allowed  in  respect  to  any  space 
which  has  not  been  first  included  in  the  measurement  of 
her  tonnage. 

And  by  sect  79 : 

(1)  In  measuring  or  remeasuring  a  ship  for  the  pur- 
pose of  ascertaining  her  register  tonnage  the  following 
deduction  shall  be  made  from  the  space  included  in  the 
measurement  of  the  tonnage — namely  :  (a)  In  case  of 
any  ship  (i.)  any  plaoe  used  exclusively  for  the  accom- 
modation of  the  master  and  any  space  occupied  by 
seamen  or  apprentices  and  appropriated  to  their  use 
which  is  certified  under  the  regulations  scheduled  to 
this  Act  with  regard  thereto.  The  regulations  referred 
to  are  those  contained  in  the  6th  schedule  above  set  out. 

By  sect.  742 : 

In  this  Act,  unless  the  context  otherwise  requires,  the 
following  expressions  have  the  meanings  hereby  assigned 
to  them — that  is  to  say :  **  Seaman  "  includes  every 
person  (except  masters,  pilots,  and  apprentices  duly 
indentured  and  registered)  employed  or  engaged  in  any 
capacity  on  board  any  ship. 

And  by  sect  210 : 

(1)  Every  place  in  any  BritLsh  ship  occupied  by  sea- 
men or  apprentices  and  appropriated  to  their  use,  shall 
have  for  each  of  those  seamen  or  apprentices  a  space  of 
not  less  than  seventy-two  cubic  feet,  and  of  not  less  than 
twelve  superficial  feet  measured  on  the  deck  or  floor  of 
that  place,  and  shall  be  subject  to  the  regulations  in  the 
6th  schedule  of  this  Act,  and  those  regulations  shall 
have  effect  as  part  of  this  section ;  and  if  any  of  the 
foregoing  requirements  of  this  section  is  not  complied 
with  in  the  case  of  any  ship,  the  owner  of  the  ship  shall 
for  each  offence  be  liable  to  a  fine  not  exceeding  twenty 
pounds.  (2)  Every  place  so  occupied  and  appropriated 
shall  be  kept  free  6om  goods  and  stores  of  any  kind  not 
being  the  personal  property  of  the  crew  in  use  during 
the  voyage,  and  if  any  sudi  plaoe  is  not  so  kept  free, 
the  master  shall  forfeit  and  pay  to  each  seaman  or 
apprentice  lodged  in  that  place  the  sum  of  one  shilling 
for  each  day  during  which,  after  complaint  has  been 
made  to  him  by  any  two  or  more  of  the  seamen  so 
lodged,  it  is  not  so  kept  free. 

And  by  the  6th  schedule : 

Begnlations  to  be  observed  with  respect  to  accom- 
modation on  board  ships :  (1)  Every  plaoe  in    a   ship 
occupied  by  seamen  or  apprentices  appropriated  to  their 
use  shall  be  such   as  to   nuike   the  space  which  it  is 
required  by  the  second   part  of   this  Act  to  contain 
available  for  the  proper  accommodation  of  the  men  who 
are  to  occupy  it,    and  shall  be  securely  constructed, 
properly  lighted  and  ventilated,  properly  protected  from 
weather  and  sea,  and,  as  far  as   practicable,  properly 
shut  off  and  protected  from   effluvium  which  may  be 
caused  by  cargo  or  bilge  water.    (2)  A  place  so  occu- 
pied and  appropriated  as  aforesaid  shall  not  authorise 
a  deduction  from  registered  tonnage  under  the  tonnage 
regulations  of  this  Aot  unless  there  be  in  the  ship  pro- 
perly constructed  privies  for  the  use  of   the  crew,  as 
such  number  and  of  such   construction    as    may    bs 
approved  by  the  surveyor  of  ships.    (3)  Every  place  so 
occupied  and  appropriated  as  aforesaid  shall,  whenever 
the  ship  is  registeied  or  re-registered,  be  inspected  by 
one   of   the   surveyors   of  ships  under  this  Act,  who 
shall,  if  satisfied  that  the  same  is  in  all  respects  such  as 
is  required  by  this  Act,  give  the  collector  of  Customs  a 
certificate  to  that  effect,  and  if  the  certificate  is  obtained 
but  not  otherwise,  the  spaces  shall  be  deducted  from 
the  register  tonnage.   (4)  No  deduction  from  tonnage  as 
aforesaid  shall  be  authorised  unless  there  is  permanently 
cut  in  a  beam  and  cut  in  or  painted  on  or  over  the  door- 
way or  hatchway  of  every  place  so  occupied  and  appro- 
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priated  the  namber  of  men  whioh  it  ia  oonatmcted  to 
aooommodate  with  the  words  '*Certifled  to  aooommo- 
date  teamen."  (5)  Upon  any  complaint  oonoerning 
any  place  bo  oocopied  and  appropriated  as  aforesaid,  a 
surveyor  of  ships  may  inspect  the  place,  and  if  he 
finds  that  any  of  the  prorisions  of  this  Act  with  respect 
to  the  same  are  not  complied  with,  he  shall  report  the 
same  to  the  chief  officer  of  Costoms  at  the  port  at  which 
the  ship  is  registered,  and  therefore  the  registered 
tonnage  shall  be  altered,  and  the  deduction  aforesaid  in 
respect  of  space  disallowed,  unless  and  until  it  be  certi- 
fied by  the  surveyor,  or  by  some  other  surveyor  of  the 
ships,  that  the  provisions  of  this  Act  in  respect  of  the 
place  are  fully  complied  with. 

The  Merchant  Shipping  Act  1867  (30  &  31 
Yiot.  c.  124),  in  sect.  9,  contained  similar  provi- 
sions to  those  in  the  Merchant  Shipping  Act 
1894,  SB.  79,  210,  and  sched.  6. 

Sir  Robert  Eeid,  E.G.  {Bray,  K.G.  and  Scrutton, 
K.G.  with  him)  for  the  Peninsular  and  Oriental 
Steam  Navigation  Gompany.    The  point  raised 
here  is  whether  certain  provisions  of  the  Merchant 
Shipping  Act  1894,  relative  to  the  crew  space  on 
ships,  are  applicable  to  the  case  of  Lascars.  What 
we  contend  is  that  by  virtue  of  statutory  provision 
in  Imperial  Acts,  followed  by  statutory  provision 
in  Indian  Acts,  the  amount  of  accommodation 
required  by  Lascars  is  regulated  by  the  Indian 
statues,  and  is  not  regulat/ed  by  the  Merchant 
Shipping  Act  1894.    The  rules  as  to  space  laid 
down  by  the  Indian  Government  hare  been  com- 
plied with.    Before  the  year  1867  there  was  no 
provision    in    any   British  Act    regulating   the 
crew   space  in  any  ship.    The  first   statute  is 
4  G«o.  4,  c.  80,  passed  in  1823,  and  in  accordance 
with  sects.  25  and  26  of  that  Act  an  Indian  Act 
of  1850  was  passed,  which  is  now  repealed,  that 
required  compliance  with  certain  regulations  in 
the  employment  of  Lascars  and  Indian  servants  in 
British  ships  to  be  complied  with,  though  it  was 
not  until  seventeen  jears  later  that  a  Biitish  Act 
dealt  with  the  question  of  crew  space.  He  referred 
to  the  Merchant  Shipping  Act  1854  (17  &  18  Yiot. 
c.  104),  68. 288, 290.  These  sections  are  reproduced 
in  the  Merchant  Shipping  Act  1894,  but  there  are 
provisions   in    1854   autnorising  the  Governor- 
General  to  apply  and  adapt  any  provisions  in 
this  statute.     [Mathew,  J. — Does  this  Act  deal 
with  crew  space  P]    No.     There  is  no  crew  space 
dealt  with  untU  1867.    Taking  the  Act  of  Geo.  4 
and  this  Act  of  1854,  as  early  a^  1854  regulations 
could  be  made  in  India  for  the  accommodation  of 
Lascars,  and  there  was  power  to  adapt  the  pro- 
visions of  the  British  Act  in  regard  to  them,  but 
this  Act  did  not  include  crew  space.    The  next 
statute  to  be  considered  is  the  Merchant  Seamen 
(Indian)  Act  No.  1  of  1859.    The  preamble  of 
that  statute  refers  to  the  Merchant  Snipping  Act 
1854,  and  by  sect.  70  crew  space  has  to  be  provided 
for  European  seamen  and  also  for  Lascars.    It  is 
in   that   Act   that   the   first  step   is  made  to 
provide  for  crew  space  in  smj  Indian  legislation. 
In  1867  the  Merchant  Shipping  Act  of  that  year 
was  passed  (30  &  31  Yict.  c.  124),  and  by  sect.  9 
certam  crew  space  is  required  in  British  ships. 
In  1876  the  Merchant  Seamen  (Indian)  Act  No.  1 
of  1876  was  passed,  and  by  sect.  9  the  Indian  Act 
of    1859  was  amended.     We  say  that  we  have 
supplied  the  accommodation  necessary  under  the 
Indian  Acts,   and  that  is   the   accommodation 
required.    Both  the  Merchant  Shipping  Acts  of 
1854andl867  have  been  repealed  oy  the  Act  of 


1894,  and  we  contend  thai,  having  regai^  to 
sect.  38  of  the  Interpretation  Act  1^9,  whaJtefwet 
rights  we  had  under  those  statutes  are  still 
existing   unless   they    are    expressly    repealed. 

KCathbw,  J. — ^But  there  was  nothing  but  the 
dian  Acts  to  affect  you.    These  other  statutes 
do  not  appear  to  haye  touched  you  in  anj  way.] 
That  is  what  we  say — ^namely,  that  the  provi- 
sions aa  to  crew  space  in  the  Act  of  1867  were 
concurrent  and  always  subject   to  the   Indian 
l^slation  affecting  Lascars.    Although  the  Act 
of  1854  has  been  repealed,  yet  the  fidian  Acts 
made  in  pursuance  of  that  statute  were,  and  still 
are,  operative,  unless  expressly   or   neoessarily 
repealed  by  subsequent  legislation.    I  submit  th^ 
they  have  never  been  repealed.    It  is  said  that 
the  legislation  that  makes  it  wrong  for  ns  to 
proceed  under  the  Indian  Acts  is  the  Merchant 
Shipping  Act  1894.    I  am  aware  that  there  is  a 
provision  }il  that  statute  which  deals  with  the 
conflict  of  laws,  and  which  says  that  in  such  a  case 
the  British  Act  will  apply,  out  I  contend  that 
there  is  no  conflict  of  laws  so  far  as  Lascars  are 
concerned.    The  laws  are  concurrent,  and  each 
applies  to  its  own  subject-matter.    He  referred 
to  the  Merchant  Shipping  Act  1894  (57  &  58  Vict 
c.  60),  ss.  77,  79, 125,  210,  260,  261,  264,  265,  735. 
742,  sched.  6.    If  the  Indian  Act  of  1876  had 
been  passed  in  1895  it  would  have  been  valid 
under  sect   264,  unless  there   was   a   conflict 
In  this  way  I  am  assisted  by  the  Interpretation 
Act  1889,  and  enabled  to  treat  the  Indian  Act  of 
1876  as  though  it  had  been  passed  in  1895  in 
India,  or  whicn  is  the  same  proposition,  but  in  a 
reverse  manner,  the  Act  of  lo94  of  GrecU^  Britain 
as  though  it  had  been  passed  in  1875.    If  there  u 
a  conflict,  it  is  obvious  that  the  Imperial  Act  will 
prevail ;  or  if  there  is  no  provision  relating  to  the 
subject,  because  the  ships  are  registered  in  Great 
Britain.    But  here  there  is  a  general  enactment 
passed  with  reference  to  the  existing  If^gislation, 
the  statute  of  Geo.  4,  and  also  with  reference  to 
the  previous  British  Act  of  1854  and  the  Indian 
legi^ation  made  in  pursuance  of  the  undonbted 
legal  powers  which  were  given.    There  can  be  no 
conflict  in  such  a  case.    A  conflict  can  only  arise 
where  you  cannot  reconcile  the  two  provisions. 
The  Act  of  1894  requires  crew  space  for  a  **  sea- 
man," not  "British  seaman."    The  fact  ia  that 
the  conflict  does  not  arise,  because  bj  virtue  of 
statutory  provisions  the  subject  matter  is  capable 
of  being  &alt  with  under  the  jurisdiction  o2  the 
Gk>vemor-Gtoneral  of   Lidia   in    OounciL      The 
question  is  whether  the  Act  of  1894  neoessarily 
expresses  an  undoing  of  that  which  has  been  law- 
fully done  by  the  Indian  legislation. 

The  AttcmevhOefiercd  (Sir  B.  Finkr,  K.G.) 
(the  SoUeitor-denercU,  Sir  E.  Carson,  K.G.,  and 
Sutton  with  him)  for  the  Grown. — In  the  first 
place  these  vessels  are  registered  in  the  ITnited 
Kingdom,  while  in  the  various  Acts  to  whioh  the 
other  side  have  referred  provision  is  made  for 
local  legislation  where  the  vessel  is  registered  in 
British  possessions  abroad.  Again,  the  conten- 
tions raised  are  not  confined  to  vessels  trading  in 
Indian  ports,  but  must  extend  to  the  veasds 
wherever  they  are,  and  must  apply  not  only  to 
the  Lascar  crew  space  but  also  to  rae  crew  space 
for  Europeans.    Me  referred  to 

4  Geo.  4,  0.  80,  ts.  2,  20,  25,  26. 

The  other  side  are  in  error  in  suppoaing  that 
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Ddian  utatntee  were  re^pilatioiiB  made  under 
26.     They  were   legislation    made    quite 

rrt  from  any  Imperial  Act.    The  reoitus  of 
Indian  Aots  skew  this,  for  they  do  not  refer  to 
the  Act  of  Geo.  4.    He  referred  to 

NaTigi^tioii  Act  1849  (12  &  13  Yiot.  o.  29),  88.  7,  8. 

In  that  year,  1849,  Lascars  became  British 
seamen  for  the  purpose  of  the  Navigation  Acts. 
The  first  relevant  Aot  is  the  Merehant  Seamen 
(Indian)  Act,  No.  1, 1859.  When  one  looks  at  the 
preamble  and  the  following  sections  it  is  clear 
that  these  are  not  regulations  made  under  the 
Act  of  Greo.  4.  It  is  an  Act  of  the  Indian  Legis- 
lature passed  with  reference  to  sect.  288  of  the 
Merchant  Shipping  Act  1854,  which  it  recites  at 
length.  That  Act  contained  no  provision  as  to 
crew  space,  but  in  the  Indian  Act  there  is  a  regu- 
lation as  to  crew  space  in  sect.  70  which  relates 
to  both  European  seamen  and  Lascars.  I  submit 
that  that  shows  that  the  Indian  Act  does  not 
contain  regulations  made  in  pursuance  of  4  Greo.  4, 
and  the  only  British  legislation  in  r^erence  to 
which  it  is  passed  is  sect.  288  of  the  Act  of  1854, 
and  part  3  of  that  Act  to  which  sect.  288  relates. 
That  shows  that  European  sailors  and  Lascars  for 
this  purpose  stand  on  the  same  footing,  and  so  if 
the  Indian  Act  prevails  as  to  Lascare  it  must  do 
so  as  to  European  sailors.    He  referred  to 

Herohant  Shippmg  Aot  1867,  30  &  31  Viot.  o.  124, 

8.9. 

That  is  the  firot  Imperial  statute  that  requires 
crew  space.  It  is  to  be  read  as  a  part  ot  the 
Merdiant  Shipping  Act  1854,  and  by  sect.  2  of 
that  Act  '* seaman"  is  defined  to  mean  "every 
person  (except  masters,  pilots,  and  apprentices 
duly  indentured  and  registered)  engaged  in  any 
capacity  on  board  any  ship."  When  the  Act  of 
1867^  was  passed,  it  provided  that  as  regards  every 
British  vessel  there  should  be  a  certain  crew  space 
for  the  seamen.  No  distinction  is  to  be  made 
between  Lascare  and  other  seamen.  He  referred  to 

Merohant  Shipping  Aot  1894,  57  &  58  Yiot.  o.  60, 
88.  77,  79,  118,  125,  210,  260,  264,  265,  735, 
742,  Bohed.  6 ; 

Interprttation  Aot  1889,  52  &  53  Yiot  o.  63, 
B.  18. 

I  submit  that  so  far  from  the  context  otherwise 
reqrairine  in  the  case  of  sect  210  of  the  Act  of 
1894  and  the  incorporated  6th  schedule,  everv- 
thing  in  the  context  points  to  the  fact  tlmt  the 
same  space  is  to  be  provided  for  all  seamen  on 
board  British  ships.  The  position  taken  up  by 
the  Board  of  Trade  in  this  matter  has  not  been 
shaken  by  the  argument  of  the  other  side,  and 
these  provisions  as  to  crew  space  apply  in  the  case 
of  all  seamen  in  British  vessels.  It  lias  not  becm 
made  out  that  the  vessels  in  question,  which  have 
been  registered  here  in  the  United  Kingdom,  are 
protected  by  the  Indian  Acts. 


Sir  B.  Beid  in  reply. 


Cur,  adv,  vidt. 


Jwne  21. — Mathbw,  J.— This  was  a  petition  of 
right  presented  by  the  Peninsular  and  Oriental 
Steam  Navigation  Company  under  the  following 
oironnuitancee :  The  petihonera  are  owners  of 
ships  trading  between  England,  Australia,  and 
InaaA,  and  unong  their  smps  are  the  AiMiralia, 
trading  between  England  and  AustnJia,  and  the 
Oriental,  trading  between  England  and  India. 
The  crews  of  those  ships  are  composed  of 
European  seamen  and  a  class  of  British  subjects. 


natives  of  India,  who  are  known  as  Lascare.  The 
agreements  with  the  Lascare,  these  native  seamen, 
are  entered  into  in  British  India,  and  are  in 
accordance  with  sect.  125  of  the  Merohant  Ship- 

Sing  Act  1894.  The  petitionera  sought  for  a 
eclaration  that  the  crew  space  provided  for  the 
Lascare  in  their  ships  was  regulated  bv  the 
Indian  Act  of  1876,  with  which  they  alleged  they 
had  complied,  while  it  was  contended  for  the 
Crown  that  the  subject-matter  was  regulated  by 
sect.  210  of  the  Merohant  Shipping  Act  1894. 
These  ships  were  registered  in  the  United 
Kingdom  m  accordance  with  the  provisions  of 
the  Merehant  Shipping  Act  1854  and  the  statutes 
amending  the  same.  Now,  the  firet  statute  to 
which  mv  attention  was  called  was  4  GkK>.  4,  c.  80, 
s.  25,  and  by  that  section,  contained  in  the  Act 
which  threw  open  trade  between  the  British 
possessions  and  India,  the  Gfovemor-(jreneral  of 
Fort  William  in  Oouncil  was  required,  as  soon  as 
may  be,  to  make,  ordain,  and  publish  rules  and 
regulations  to  be  observed  by  mastera  and  owners 
of  ships  trading  under  the  authority  of  this  Act. 
Ships  trading  under  the  authority  of  this 
Act  *'were  ships  trading  between  any  of  the 
British  possessions  and  India,  the  crews  of 
which  ships  or  vessels  shall  be  wholly  or 
in  part  composed  of  Asiatic  sailors,  for  the 
due  supply  of  provisions,  clothing,  and  other 
necessary  accommodation  for  such  sailora.'' 
Sect.  26  provided  that  all  such  rules  and  regula- 
tions, until  they  shall  be  repealed  or  altered,  shall 
be  observed  and  performed  according  to  the  true 
intent  and  meanmg  thereof,  in  like  manner  as  if 
they  had  been  inserted  in  and  had  formed  part  of 
the  Act.  Now,  it  was  contended  by  the  counsel 
for  the  petitionera  that  the  Govemor-Greneral  was 
^ven  absolute  power  under  that  statute  for  the 
time  being,  to  exeroise  an  exclusive  jurisdiction 
for  the  protection  of  Lascare.  It  was  provided, 
as  I  have  said,  that  if  any  regulations  were  made 
by  the  Gk>vemor-General,  they  were  to  have  the 
effect  of  being  inserted  in  the  statute,  and  there- 
fore to  have  statutoir  operation ;  but  it  was  not 
disputed,  and  it  could  not  be  disputed,  that  any 
such  regulations  bein^  made.  Parliament  would 
have  the  power  to  modify  and  alter  them.  Now, 
the  argument  of  the  learned  counsel  for  the  peti- 
tionera was  this,  that  that  Act  authorised  the 
subsequent  Indian  legislation,  to  which  I  shall 
have  to  refer,  as  to  Lascara,  and  that  those  subse- 
quent Acts  were  to  be  traced  to  that  statute  and 
the  authority  given  by  that  statute,  and  that  an 
independent  code  of  regulations  was  contemplated 
in  consequence  for  Lascara  as  distinguished  from 
other  seamen  on  board  these  smps.  I  am 
satisfied  that  the  Indian  legislation  did  not  spring 
from  the  statutes  in  question,  and  that  the  statute 
of  Geo.  4  had  no  relation  to  the  Indian  Acts,  and 
that  these  statutes  spring  out  of  the  Merohaut 
Shipping  Act  of  1854.  Now,  on  turning  to  that 
Act  it  is  clear,  in  the  firet  place,  that  it  applied  in 
terms  to  such  ships  as  the  petitionera',  to  their 
crews,  and  en  turning  to  the  definition  of  seaman 
in  that  Act,  it  included  all  persons  employed  in 
any  capacity  on  board  any  ship  within  the  mean- 
ing of  the  Act;  and  no  distinction  was  drawn 
between  any  parts  of  the  different  crews,  between 
Lascars  and  fSuropean  seamen.  There  seems  to 
be  no  reason  why  any  such  distinction  should  be 
made,  and.  as  I  have  said,  the  definition  clearly 
indicated  that  there  was  no  intention  to  make 
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any  such  distinction.     The  eiatutes  contained 
various  provisions  in  Part  III.  as  to  the  crews  of 
the  ships  referred  to  in  the  statute.    There  was 
no  provision,  and    that  was   agreed,  as   to  the 
spaces  to  be  appropriated  to  any  of  the  crew, 
and  in  the  third  part  of  the  Act  really  the  only 
provisions  which  had  any  reference  to  the  accom- 
modation of  the  crew   was   that  contained  in 
sect.  231,  and  that  appeared  to  be  confined  to 
sleeping  accommodation  only.    The  statute  con- 
tains two  important  sections  which  are  set  out  in 
the  plea  and  answer.    By  the    first    of   those 
sections,    288,    it    was    provided    that  "  If    the 
Governor-Greneral    of    India  in  Council  or  the 
respective  legislative  authorities  in  any  British 
possession  abroad,  by  any  Acts,  ordinances,  or 
other  appropriate  le^l  means,   apply   or  adopt 
any  of  the  provisions  in  the  third  part  of  this  Act 
contained   to  any  British  ships  registered   at, 
trading  with,  or  being  at  any  place  withiti  their 
respect ve    jurisdictions,    and    to    the    owners, 
masters,  mates,  and   crews   thereof,  such  pro- 
visions, when  so  applied  and  adopted  as  aforesaid, 
and  as  long  as  they  remain   in  force,  shall,  in 
respect  of  the  ships  and  persons  to  which   the 
same  are  applied,  be  inf orced  "  as  provided  for  in 
Part  3.    Sect.  290  went  on  to  provide  that  *'  If  in 
any  matter  relating  to  any  ship  or  to  any  person 
belonging  to  any  ship  there  appears  to  be  a  con- 
flict of  hbws,  then,  if  there  is  in  the  3rd  part  of 
this  Act  any  provision  on  the  subject  which  is 
hereby  expressly  made  to  extend  to  such  ship, 
the  case  shall  be  governed  by  such  provisions ; 
and  if  there  is  no  such  provision  the  case  shall  be 
governed  by  the  law  of  the  place  in  which  such 
ship  is  registered.''    Now,  the  effects  of   that 
appear  to  m  perfectly  plain.    Any  legislation  in 
India  or  elsewhere,  as  described  in  the  section,  is 
kept  under  the  control  of  the  Imperial  Parliament. 
Where  the  law  of  the  ship  is  in  conflict  with  any 
ordinance    made    by   the    Governor-General    in 
India,    the    law    oi    the    ship    is    to    prevail. 
That   statute    having    been    passed,    the    first 
Indian  Act  which  relates  to  this    matter   was 
passed   by   the    Grovemor-Gtoneral   of   India  in 
Council  in  1859.    Now  that  Act,  as  appears  from 
the   preamble,    was   clearly   passed    under   the 
powers  conferred  b^  sect.  288.    I  need  not  read 
the  section,  which  is  set  out  in  the  preamble  to 
that  statute.    This  Indian  Act  provided  for  the 
first  time,  and  very  imperfectly,  for  spaces  to  be 
appropriated  to  the  sailors  on  board,  and  sect.  70 
contained  these  provisions :  *'  A  place  or  places  of 
shelter  shall  be  provided  below  a  well  caulked  and 
substantial  deck  for  the  men  engaged  under  this 
Act ;  such  place  or  places  shall  be  so  arranged  as 
to  allow  for  the  men  the  following  spaces,"  and 
then  for  each  European  seaman  a  provision  was 
made,  and  for  the  Lascars  in  the  same  way  a  very 
scanty  provision  was  also  made.    That  statute 
was  acted  upon,  and  I  am  told  continued  to  be 
acted  upon  down  to  the  passing  of  the  amending 
Act  in  the  jrear  1876.    Meanwhile,  by  the  Mer- 
chant ShippiDg  Amendment  Act  of  1867,  further 
provision  was  made  for  spaces  to  be  appropriated 
to  the  sailors  on  board  such  ships  as  these.    I 
need  not  refer  to  the  provisions  of  that  statute, 
because  they  are  i*epeated  with  certain  additions 
by  the  Act  which  repealed  the  Act  of  1867 — 
namely,  the  Merchant  Shipping  Act  of  1894.    In 
the   Merchant   Shipping    Act   of    1894,    under 
sect.  210,  there  is  the  provision  as  to  the  spaces 


to  be  appropriated  to  the  members  of  the  crew, 
and  there  is  a  schedule,  and  both  statute  and 
schedule  are  set  out  in  the  plea  and  answer. 
Now,  when  that  Act  was  passed,  there  can  be  no 
question  that  the  Indian  Act  was  in  conflict  with 
the  Imperial  Act.  The  provisions  made  by  the  one, 
scanty  and  inadequate  as  it  certainly  was,  was 
entirely  set  aside,  and  better  accommodation  pro- 
vided under  the  provisions  of  the  Act  of  1894, 
and  in  those  circumstances  it  appears  perfectly 
clear  that  in  the  conflict  the  Imperial  Act  must 
prevail.  Sect.  265  of  the  Act  of  1894  repeated 
the  provisions  of  sect.  288  of  the  Act  of  1854.  It 
preserved,  therefore,  the  enactment  that  in  case 
of  conflict  the  Imperial  Act  should  prevail,  and 
that  appears  to  me  to  be  abundantly  clear  as  the 
result  of  the  different  enactments,  and  there 
would  appear  to  be  no  doubt  as  to  position  of  the 
petitioners  and  of  the  Crown  with  reference  to 
this  matter. 

I  ought  to  add,  though  perhaps  it  is  not  very 
important,  that  after  this  Act  of  1859  and 
after  the  Act  of  1867  an  amending  Act  was 
passed  by  the  Indian  Legislature,  and  the  pro- 
visions of  that  Act  did  expand  and  did  extend  to 
some  extent  the  provisions  of  the  earlier  Act,  but 
left  the  British  seaman  and  the  native  alike  in  a 
much  worse  position  than  they  would  have  been 
under  Imperial  Legislation.  Now,  how  was  this 
contention  on  the  part  of  the  Crown,  which 
appears  to  me  to  be  right,  sought  to  be  met  on 
the  part  of  the  petitioner.  The  argument  was  an 
extremely  subtle  one,  but  it  appears  to  me  an 
entirely  untenable  one.  It  was  said  you  must  go 
back  to  the  Act  of  George  lY.,  and  that  initiated 
a  series  of  provisions  confined  to  Lascars,  and 
that  they  were  therefore  intended  to  be  dealt 
with  by  that  independent  le^slation,  and  where 
you  find  the  word  "  seaman  "  in  an  Imperial  Act 
in  pari  materia  you  must  insert  uie  words 
'*  except  Lascars."  I  see  no  ground  whateyer  for 
any  such  contention.  As  I  have  said,  it  appears 
to  me  the  Act  of  George  lY.  was  not  the  source 
of  the  subsequent  statutes  and  that  they  had  a 
different  origin.  I  see  no  indication  whatever  of 
any  intention  that  a  separate  and  exclusive 
system  of  legislation  should  be  maintained  with 
respect  to  the  Lascars  who  constitute  part 
of  these  crews.  But  the  object  of  the  argument, 
of  course,  was  to  make  out  that  the  legisk^on  by 
the  Indian  Acts  and  by  the  Imperial  Act  were 
not  in  conflict,  but  ran  parallel  to  each  other.  As 
I  said,  I  see  no  ground  whatever  for  any  such 
suggestion.  Attention  was  called  to  one  sec- 
tion of  the  Act  of  1894— sect  260— and,  if  I 
follow  the  argument  correctly,  what  was 
attempted  to  be  made  out  was  this :  That  section 
related  to  the  application  of  Part  1  of  the  Act, 
which  related  to  the  crews,  among  other  matters, 
and  provided,  "  This  part  of  this  Act  shall,  un]ta> 
the  context  or  subject-matter  requires  a  different 
application,  apply  to  all  sea- going  ships  r^^tered 
in  the  United  Kingdom,  and  to  the  owners, 
masters,  and  crews  of  such  ships."  Now,  it  was 
said  the  crews  of  those  ships,  where  they  consisted 
of  Lascars  and  Europeans,  required  an  applica- 
tion aooording  to  the  subject-matter.  The  subject- 
matter  was  partly,  therefore,  Lascars,  and  i^ 
interpretation  of  that  section  points  to  the  inter- 
pretation contended  for  by  the  learned  counsel 
for  the  petitioners,  that  there  was  intended  to 
be  separate  legislation  starting  with  the  Act  of 
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^George  lY.,  and  that  that  sectioii  recognised  the 
^existence  of  that  intention.  Again,  it  seems  to  me 
to  be  impossible  to  act  npon  any  snoh  far-fetohed 
arg^oment,  and  the  case  appears  to  me  to  be  a 
X>erf eotly  plain  one.  It  follows  that  the  Crown  is 
entitled  to  the  declaration  asked  for:  That  the 
petitioners  since  1867  have  been,  and  are  now, 
boond  to  appropriate  to  the  ose  of  the  Lascars 
^the  aooommodraon  for  seamen  specified  in 
eeot  210  of  the  Act  of  1894  and  the  6th  sohedale 
as  i>art  of  that  section.  Farther,  that  by 
aeot  265  of  the  Act  of  1894  the  provisions  of  that 
Act  relating  to  the  accommodation  for  seamen 
mnst  govern  that  matter,  and  not  those  of  the 
Indian  Acts.  That  was  the  one  point  which  was 
•disoossed  before  me,  and  which  it  was  arranged 
shonld  be  disposed  of  in  the  first  instance,  and  on 
that  point  my  judgment  is  in  favour   of   the 

-orown.  Judgment  aeeordingly. 

Solicitors:  Freshfields;  Soliciior  to  the  Board 
of  Trade. 


May  9  and  June  15, 1901. 
(Before  Bioham,  J.) 

IftOTAL  ExCHANaB  ASSTTBABCB  OOBPOBATIOH  V. 
Sj6VOB8AKBIKa8  AXTIBBOLAOBT  YbQA.  (a) 

Jiarine  ineuranee -^  Time  policy  —  Continuation 
elauee — Policy  for  twelve  monthe  with  continua* 
Hon  elaiuee — Policy  for  more  than  twelve  monthe 
—  Validity  —  Coniraet  emecuted  ahroad  hut 
negotiated  in  England — By  what  law  govemedr— 
Stamp  Act  1891  (54  ^  55  VicL  c  S9),  m.  92,  93. 

^  policy  of  marine  inewrance  contained  thefoUoW' 
ing  continuation  elauee :  "  Should  the  veeeel  he 
cU  eea  or  ahroad  on  the  expiration  of  thie  policy, 
ii  is  agreed  to  hold  her  covered  until  a/mval  at 
her  port  of  final  dettinoHon  in  the  United 
Kingdom  or  on  the  continent  of  Ewrope  at  a  pro 
ratli.  daH/y  premium  to  the  within,^*  At  the 
eeBpir<Uion  of  the  twelve  monthe  the  veeeel, 
havina  heen  damaaed,  wae  in  a  port  abroad, 
and  her  ownere  intended  to  hring  her  home 
under  temporary  repaire.  While  on  the  voyage 
home  ehe  vxu  loet. 

In  am  Action  on  the  policy  in  reepeet  of  the  loee 
which    had    thue   occurred    after    the    twelve 

Meld,  that  ihe  policy,  &|f  reaeon  of  the  continuation 
elauee,  v>ae  a  policy  for  more  than  twelve 
monthe,  and,  heing  a  time  poUcy,  wae  therefore 
invalid  under  eect,  93,  euh'eect,  3,  of  the  Stamp 
Act  1891,  and  could  not  he  given  in  evidence  %n 
reepeet  of  the  loee  which  had  occurred  after  the 
expiration  of  the  twelve  monthe. 

defendante  were  a  Swedieh  company,  and  the 
UMu  executed  in  Sweden,  hut  it  wae  nego- 
in  London  by  the  London  agent  of  the 
defendante.     It  wae  in  the  Englieh  lanauage, 
and  UHU  on  an  ordinary  Lloyd* e  jorm,  and  there 
wae  a  mrovieion  that  %f  there  were  any  diejmte 
ihe  defendante  agreed  to  he  hound  in  all  thinge 
fry  the  juriediction  and  decieion  of  the  Englieh 
law  eourte. 

Meld,  that  ihe  contra^  wae  a  contract  made  in 
England,  and  ehould  he  aovemed  &y  Englieh 
law  Of  (he  intentioh  of  the  partiee  wae  that  it 
ehould  he  eo  conetrued  according  to  Engleh  law. 

(«)  B«i>or^  by  W.  W.  OitB.  Esq..  Barrisler-ftt^Lftw. 

Vol.  el,  N.  S. 


FuBTHBB  CON8IDBBATION  by  Bigham,  J.  in  a 
commercial  cause  in  which  the  plaintiffs  claimed 
750Z.  and  intei*est  under  a  marine  policy  of  re- 
insurance  subscribed  by  the  defendants. 

By  a  policy  dated  the  20th  Oct.  1898  Messrs. 
Pickford  Brothers,  brokers  at  Lloyd's,  effected  on 
behalf  of  the  owners  of  the  steamship  Merrivnae, 
with  Messrs.  Gray,  Dawes,  and  Go.,  an  insurance 
for  42002.  on  the  hull  and  machinery  of  the 
Merrimac  against  all  risks  "  for  and  during  the 
space  of  twelve  calendar  months  commencing 
i\t  noon  18th  Oct.  1898  ;  and  ending  at  noon 
i8th  Oct.  1899."  At  the  foot  of  the  policy  were 
the  words :  *'  Including  printed  clauses  as  at- 
tached." Attached  to  the  policy  was  a  printed 
sUp,  headed  "Elder,  Dempster,  and  Co.  Time 
clauses."    No.  7  of  these  clauses  provided : 

Shonld  the  vessel  be  at  sea  or  abroad  on  the  expiration 
of  this  polioy,  it  is  agreed  to  hold  her  oovered  nntil  her 
arrival  at  her  port  of  final  destination  in  the  United 
Kingdom  or  on  the  oontinent  of  Enrope  at  a  pro  raid 
daily  preminm  to  the  within. 

By  a  policy,  dated  the  24th  Oct.  1898,  Gray, 
Dawes,  and  Co.  reinsured  with  the  plaintiffs 
1050Z.  of  the  4200Z.  against  the  risk  of  total  or 
constructive  total  loss  only,  and  this  policy  was 
expressed  to  be  *'  a  reinsurance  of  Gray,  Dawes, 
and  Co.,  underwriters,  subject  to  terms,  pro  redd 
returns,  continuation,  valuation  clauses,  and  con- 
ditions of  the  ori^pia]  policy  or  policies,  and  to 
pay  as  may  be  paid  thereon."  This  policy  was 
for  the  same  period  as  the  first  policy — ^namely, 
"  for  tiie  space  of  twelve  caJendM:  months  from 
noon  18th  Oct.  1898  to  noon  18th  Oct.  1899." 

By  the  polioy  now  sued  upon,  dated  the  22nd 
Oct.  1898,  the  plaintiffs  reinsured  with  the  defen- 
dants, a  Swedish  compan;^,  750Z.  of  the  1050L 
reinsured  by  them,  and  tms  polioy  was  executed 
in  Stockholm.  It  was  against  risk  of  total  and  (or) 
constructive  total  loss  only,  and  was  for  the  same 
period  as  the  other  two  policies — ^namely,  *'for 
and  during  the  space  of  twelve  calendar  months 
commencing  at  noon  on  the  18th  Oct.  1898,  and 
ending  at  noon  on  the  18th  Oct.  1899."  Thia 
policy  contained  these  clauses:  "Continuation 
clause  as  per  original  policy,"  and  it  was  expressed 
to  be  a: — 

Beinsoranoe  to  the  Boyal  Ezohange  Astnraaoe  Cor- 
poration, enbjeot  to  all  the  same  olanses,  terms,  ooo- 
ditions,  oontinoatioiiS,  Ao.,  that  do  or  shall  attach  to 
the  original  polioy  and  (or)  polioiei,  and  to  pay  and  (or) 
receive  as  may  be  paid  and  (or)  received  thereon,  any- 
thing herein  to  the  contrary  notwithstanding,  idi 
claims  and  (or)  losses  payable  in  London.  In  the  event 
of  daim  the  Vega  Company  agree  and  undertake  to  pay 
upon  iOie  daim  note  of  the  Boyal  Exchange  Asanrance 
Corporation  stating  sadi  daim  to  have  already  been 
setUed  by  same.  In  case  of  any  dispnte  nnder  this 
policy  the  Vega  Company  agree  to  be  bonnd  in  aU  things 
by  the  jurisdiction  and  decision  of  the  English  Uw 
coorts. 

During  the  currency  of  these  polides  the 
Merrimac  sustained  heavy  damage,  and  put  into 
Quebec  for  temporsfy  repairs.  Temporary 
repidrs  were  effected  in  Quebec  with  the  inten- 
tion of  bringing  the  vessel  home  for  permanent 
repairs. 

On  the  25th  Oct  1899,  after  the  expiration  of 
the  twelve  months  for  which  the  vessel  was  in- 
sured^ the  Merrimac  sailed  from  Quebec,  and  was 
totally  lost  on  that  voyage  home. 

2H 
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At  the  trial  before  Bigbam,  J.  the  policy  of 
reinsaranoe  sued  on  was  tendered  in  evidence. 
The  policy  was  not  stamped,  and  the  learned 
judge  at  the  trial  took  the  objection,  according 
to  his  previous  decision  in  Charlesworih  v.  Faber 
(5  Com.  Cas.  408),  that  the  policy  being  a  time 
policy,  and  being  for  a  period  exceeding  twelve 
months,  was  invalid  by  reason  of  the  provisions 
in  sect.  93,  sub-sects.  2  and  3  of  the  Stamp  Act 
1891,  bnt  he  reserved  the  point  for  further  con- 
sideration. 

The  sections  of  the  Stamp  Act  1891  applicable 
to  the  case  are  set  oat  in  the  judgment  of  the 
learned  judge. 

Jo$eph  Walton,  K.O.  and  A,  H.  Chaytar  for  the 
plaintiffs. — ^The  policy  of  re-insurance  upon  which 
the  plaintiffs  sue  is  a  valid  policy.  The  ques- 
tion IS  whether  it  can  be  stamped,  or  whether  by 
reason  of  the  continuation  clause  which  is 
incorporated  into  it,  it  is  a  policy  for  more 
than  twelve  months,  and  therefore  invalid 
as  a  time  policy  for  more  than  twelve 
months.  The  same  question  arose  in  Charles- 
worth  V.  Faher  (5  Com.  Cas.  408).  as  to  the  effect 
of  the  continuation  clause,  and  was  decided 
ag^ainst  the  contention  of  the  plaintiffs  in  this 
case.  It  was  there  decided  that  the  re-insurance 
policy,  being,  by  reason  of  this  continuation 
clause,  for  a  period  exceeding  twelve  months,  was 
invalid.  The  point  was  not  there  argued,  and  it 
is  submitted  that  that  decision  was  wrong.  Even 
if  that  case  was  rightly  decided,  the  present  case 
is  distinguishable.  In  that  case  the  policy  was 
issued  in  London,  and  was  governed  by  English 
law ;  whereas  here  the  policy  is  issued  in  Sweden,, 
and  is  to  be  construed  according  to  Swedish  law. 
There  is  therefore  this  question  to  be  considered, 
whether  these  provisions  of  the  Stamp  Act  1891 
apply  to  this  policy  at  alL  The  contract  must 
be  governed  by  Swedish  law,  so  far  at  least  as 
relates  to  the  form  of  the  contract,  and  if  the 
form  of  the  contract  is  such  that  it  would  have 
been  valid  according  to  Swedish  law,  then  it 
can  be  enforced  in  uiis  country  although  there 
may  be  a  non-compliance  with  the  provisions 
of  the  Stamp  Act.  By  Swedish  law  this  con- 
tinuation clause  would  have  been  free  from  any 
objection.  Speaking  generally,  the  legality  of  a 
contract  is  to  be  determined  by  the  law  of  the 
country  where  the  contract  was  made;  where, 
however,  the  question  is  merely  one  of  procedure, 
then  it  is  determined  by  the  law  of  the  country 
where  it  is  sought  to  he  enforced.  If  the  ques- 
tion relates  to  the  right  and  validity  of  the  con- 
tract itself,  then  it  is  governed  by  the  law  of  the 
country  where  the  contract  was  made ;  but  as  to 

Procedure  it  is  otherwise.  This  was  clearly  laid 
own  in  Lerorix  v.  Brown  (20  L.  T.  Rep.  O.  S.  68 ; 
12  C.  B.  801),  where  it  was  held  that  an  action 
would  not  lie  in  the  courts  of  this  country  to 
enforce  an  oral  agreement  made  in  France  (and 
valid  there),  which,  if  made  here,  could  not,  by 
reason  of  the  Statute  of  Frauds,  have  been  sued 
upon.  But  if  the  section  of  the  Statute  of  Frauds 
there  applicable  had  made  the  contract  invalid 
altogether,  then  the  law  of  France  would,  by  that 
decision,  have  applied  and  the  action  could  have 
been  maintained  in  this  country.  In  accord- 
ance with  this  view,  in  the  converse  case  of 
Bristow  V.  SequevUle  (5  Ex.  275),  it  was  held 
that    a    document,    which,    by   the    law    of    a 


foreign  country  is  not  admissible  in  evidence 
for  want  of  a  stamp,  may,  nevertheless,  be^ 
admitted  in  this  countiy;  but  where,  by  the 
foreign  law,  the  want  of  a  stamp  renders  the  con- 
tract void,  it  cannot  be  enforced  here.  The  cases 
of  Guepratte  v.  Yowig  (4  De  G.  k  S.  217)  and 
Branley  v.  Bouth-Eastem  Railway  Company  (& 
L.  T.  Bep.  458 ;  12  C.  B.  N.  S.  63)  are  to  the  same 
effect.  Applying  these  principles  to  the  present 
case,  the  Stamp  Act  1891,  in  sect.  93,  says  that 
the  policy,  being  a  time  policy,  and  beii^  for  a 
peri<^  exceeding  twelve  months,  is  invalid  alto- 
gether. That  does  not  deal  with  procedure  only, 
but  the  essential  legality  of  the  contract.  There- 
fore, idthoueh  this  pobcy  could  not  have  been 
sued  upon  u  made  nere,  it  can  be  sued  upon 
because  it  was  made  in  Sweden.  Secondly,  even 
assuming  that  the  Stamp  Act  does  apply,  yet 
this  policy  can  be  stamped  after  execution  upon 
paying  the  penalty.  The  contract  was  not  one 
contract  for  a  period  exceeding  twelve  months;, 
it  was  really  two  contracts,  one  for  time — ^namely, 
for  the  twelve  months — and  the  other  for  a  voyace, 
and  the  termini  of  that  voyage  would  be  tne 
place  where  the  ship  might  be  at  noon  on  the  18th 
Oct  1899  and  her  port  of  final  destination.  In 
that  view  of  the  case  the  policy  would  come 
within  sect.  94  of  the  Act,  which  provides  that : 
"  Where  any  sea  insurance  is  made  for  a  voyage 
and  also  for  time,  or  to  extend  to  or  oovor  any 
time  beyond  thirty  days  after  the  ship  shaU 
have  arrived  at  her  destination  and  been  there 
moored  at  anchor,  the  policy  is  to  be  charged  with 
duty  as  a  policy  for  a  voyage,  and  also  with  duty 
as  a  policy  for  time."  Under  that  section  toe 
policy  may  be  regarded  as  constituting  two  con- 
tracts, one  for  time  and  one  for  the  voyage,  and  it 
would  be  good  on  being  stamped  accordingly. 

Theobald  Mathew  (Scrutton,  K.C.  with  him)  for 
the  defendants. — The  policy  is  governed  by 
English  and  not  by  Swedish  law.  The  parties 
clearly  intended  the  contract  to  be  construed 
according  to  English  law.  The  policy  was  on  an 
ordinary  Lloyd's  form,  as  the  previous  policies 
were.  It  was  negotiated  in  London,  and  claims 
were  to  be  payable  in  London,  and  there  was  an 
express  stipulation  that  the  defendants  were  **  to 
be  bound  in  all  things  by  the  jurisdiotidn  and- 
decision  of  the  English  law  courts."  The  contract 
was  not  really  made  in  Sweden,  but  even  if  it 
were,  it  does  not  follow  that  it  must  be  inter- 
preted by  Swedish  law.  Prima  facie  the  lex  loci 
'  contractus  governs  the  construction  of  the  con- 
tract. The  court,  however,  may  look  at  the 
evidence  for  the  purpose  of  seeing  whether  the 
parties  intended  otherwise  : 

Re  Miasovri  Steamship  Company  Limited^  61  L.  T. 
Bep.  316 ;  6  Asp.  Mar.  Law  Oaa.  423  ;  42  Ch.  Div^r 
321. 

Here  the  whole  facts  show  that  the  parties  intended 
j  English  law  to  apply.  Bj  clause  7  of  the  time 
clauses  an  obligation  was  imposed  to  issue  a  ecm- 
tinuation  policy.  The  whole  time  covered  by  the 
policy  would  be  therefore  more  than  twelve 
months,  and  the  policy  would  be  invalid  under 
sect.  93  of  the  Act.  He  referred  to  Oedge  v.  Boyal 
Exchange  Assurance  Corporation  (5  Com.  C^ 
229),  and  Bigham,  J.  referred  to  Buchanan  and 
Co.  V.  Faber  (4  Com.  Cas.  223). 


Joseph  Walton,  K.C.  in  reply. 


Oun  adv,  vult. 
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JwM  15.— BiGHAM,  J.  deUvered  the  following 
judgment: — ^The  only  question  in  this  action  to 
oe  dealt  with  by  me  at  present  is  as  to  the 
4idinis8ibili<7  in  evidence  of  the  policy  sued  on. 
The  facts  so  far  as  they  are  matenal  are  as 
follows:  On  the  20th  Oct.  1898  Messrs.  Gray, 
Dawes,  and  Go.,  effected  a  policy  of  insurance  on 
a  vessel  called  the  Merrimac  for  the  space  of 
twelve  calendar  months  from  the  18th  Oct.  1898 
to  the  18th  Oct.  1899.  That  policy  was  to  run, 
therefore,  for  twelve  months  from  the  18th  Oct. 
1898  to  the  18th  Oct.  1899.  The  policy  was  in 
the  ordinary  Lloyd's  form,  and  it  contained  at 
the  bottom  of  it  the  words :  *'  Including  printed 
clauaes  as  attached  " ;  and  there  was  attached  to 
the  policy  a  slip  containing  a  n  amber  of  stipula- 
taons  headed :  *'  Time  clauses/'  One  of  the  stipu- 
lations, the  7th,  was  as  follows:  "Should  the 
vessel  be  at  sea  or  abroad  on  tihe  expiration  of 
this  policy,  it  is  agreed  to  hold  her  covered 
until  arrival  at  her  port  of  final  destination  in 
the  United  Kingdom,  or  on  the  Continent  of 
Europe,  at  a  pro  rata  daily  premium  to  the 
witiim."  The  amount  of  the  policy  was  for 
•42002.  That  was  a  policy  which  was  clearly  an 
English  contract,  sovemed  exclusively  by  English 
law.  Subsequent^,  the  present  plaintiffs,  the 
Boyal  Exchange  Assurance  Corporation,  rein- 
sured for  Gray,  Dawes,  and  Co.,  a  part  of  that 
risk,  namely,  1050Z.  That  reinsurance  policy 
purported  to  be  on  its  face :  "  A  reinsurance  of 
-Gray,  Dawes,  and  Co.,  underwriters,  subject  to 
terms,  pro  rata  returns,  continuation,  valuation 
-dauses,  and  conditions  of  the  original  poli^  or 
policies^  and  to  pay  as  may  be  paid  uiereon."  That 
policy  is  also  on  the  ordinary  Lloyd's  form,  and 
like  the  first  policy  is  an  English  policy  governed 
exclusively  by  English  law.  Those  two  policies 
beinp^  in  existence,  the  present  plaintiffs  df ected 
a  third  policy  reinsuring  part  of  the  risk  which 
tiiey  had  already  reinsured.  They  reinsured 
7501,,  and  they  reinsured  it  with  the  defendants 
in  this  way.  The  defendants  are  a  foreign  com- 
pany with  their  head  office  in  Sweden,  and,  as  1 
understand,  they  are  a  corporation  constituted 
aooording  to  the  Swedish  law.  Their  business  is 
to  insure  marine  risks,  and  for  the  purpose  of 
carrying  on  that  business  they  have  in  liondon  an 
agent  named  Guttman,  who  solicits  orders  and 
business  on  behalf  of  the  defendant  company,  and 
having  obtained  offers  of  business  he  submits 
theee  offers  to  the  defendants  in  Stockholm,  and 
they  eitiier  accept  them  or  reject  them.  If  they 
accept  them  they  then  issue  a  policy.  In  this 
^sase  Guttman  submitted  this  reinsurance  on  behalf 
of  the  Boyal  Exchange  Corporation  to  the  defen- 
dants. The  defendants  accepted  the  offer  and  then 
issued  the  policy  which  is  now  sued  on.    This 

S»licy  sued  on  is  also  on  the  ordinary  Lloyd's 
rm.  It  is  for  all  practical  purposes,  word  for 
word,  the  same  as  the  two  previous  policies. 
It  is  for  the  space  of  twelve  months  com- 
mencing at  noon  on  the  18th  Oct.  1898,  and 
ending  at  noon  on  the  18th  Oct.  1899,  the 
same  period  as  in  the  two  other  policies,  and  it 
oontams  these  words:  "Continuation  clause  as 
per  original  policy."  That  continuation  clause  is 
the  clause  to  which  I  have  already  referred, 
aad  it  ^pears  in  emten$o  in  the  wrst  policy. 
Then  this  Ppliojr  contains  the  following  memo- 
vandum,  which  is  not  to  be  found  in  the  first 
two  policies :  "  Being  a  reinsurance  to  the  Boyal 


Assurance  Corporation,  subject  to  all  the  same 
clauses,  terms,  conditions,  continuations,  &c.,  that 
do  or  shall  attach  to  the  original  policy  and  (or) 
policies  and  to  pay  and  (or)  receive  as  ma^  be  paid 
and  (or)  received  thereon  anything  herem  to  the 
contrary  notwithstanding.  All  chmns  and  (or) 
losses  payable  in  London.  In  the  event  of  claim 
the  Yega  Company  agree  and  undertake  to  pay 
upon  the  claim  note  of  the  Boyal  Exchange 
Assurance  Corporation  stating  such  claim  to 
have  already  been  settled  by  same.  In  case  of 
any  dispute  under  this  policy  the  Yega  Company 
agree  to  be  bound  in  all  things  by  the  jurisdiction 
and  decision  of  the  English  law  courts."  Then 
the  document  is  sealed  or  executed  according  to  the 
law  of  Sweden.  When  the  twelve  months  expired 
— ^that  is  to  say,  when  the  period  from  the  18th 
Oct.  1898  to  the  18th  Oct.  1899  had  come  to  an 
end,  the  ship  was  in  Quebec.  She  had  been 
seriously  damaged  apparentljr.  As  to  this  I  have 
had  no  evidence  so  far,  but  it  was  said  that  she 
was  seriously  damaged  at  that  time,  and  the  ship- 
owners proposed  to  brinsf  her  home  under  tem- 
porary repairs.  The  defendants  declined  to  be 
bound  by  the  risk  which  would  be  involved  in 
bringing  her  home  in  that  condition,  and  they 
accordingly  defend  this  action.  They  thought— 
rightly  or  wrongly — ^that  their  policy,  even  with 
the  continuation  clause,  did  not  obhge  them  to 
undertake  a  risk  of  that  kind.  The  ship  came 
home  under  temporary  repairs  after  the  twelve 
months  had  been  run  out,  and  she  was  lost.  She 
went  to  the  bottom  and  thereupon  this  action  was 
broueht.  It  came  on  for  trial  before  me  on  the 
9th  May,  and  the  plaintiffs  then  tendered  in 
evidence  the  ^licy  which  I  have  just  described, 
the  third  pobcy  in  the  series,  the  policy  issued 
by  the  defendants.  It  is  not  stamped,  and  the 
question  I  have  to  decide  is  whether  I  ought  to 
admit  the  document  in  evidence,  and,  if  I  ought, 
then  on  what  terms  as  to  penalty  or  otherwise. 

The  provisions  of  the  Stamp  Act  1891  with 
reference  to  policies  are  as  follows.  Sect.  14 
provides :  "  (1)  Upon  the  production  of  an  instru- 
ment chargeable  with  an^  duty  as  evidence  in  any 
court  of  civil  judicature  m  any  part  of  the  United 
Kingdom,  or  before  any  arbitrator  or  referee, 
notice  shall  be  taken  by  uie  judge,  arbitrator,  or 
referee,  of  any  omission  or  inefficiency  of  the 
stamp  thereon,  and  if  the  instrument  is  one  which 
may  le^^y  be  stamped  after  the  execution 
thereof,  it  may,  on  payment  to  the  officer  of  the 
court  whose  duty  it  is  to  read  the  instrument,  or 
to  the  arbitrator  or  referee,  of  the  amount  of  the 
unpaid  duty,  and  the  penalty  iMtyable  on  stamp- 
ing the  same,  and  of  a  ^rther  sum  of  one 
pound,  be  received  in  evidence,  saving  all  just 
exceptions  on  other  grounds."  Then  sub-sect.  4 
ot  the  same  section  provides :  "  Save  as  aforesaid, 
no  instrument  executed  in  any  part  of  the 
United  Kingdom,  or  relating,  wheresoever  exe- 
cuted, to  any  property  situate,  or  to  any  matter 
or  thing  done  or  to  be  done,  in  any  part  of  the 
United  Kingdom,  shall  not,  except  in  criminal 
proceedings,  be  given  in  evidence,  or  be  available 
for  any  purpose  whatever,  unless  it  is  duly 
stamped  in  accordance  with  the  law  in  force  at 
the  time  when  it  was  first  executed."  Those  pro- 
visions are  general  provisions  applicable  to  all 
documents  which  are  required  to  be  stamped. 
Then  there  are  a  certain  number  of  provisions  of 
the  Act,  beginning  with  sect.  92,  which  relate 
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exdasivelj  to  policies  of  sea  insurance.    Sect.  92 
defines  what  a  policy  of  sea  insurance  is.    It  says : 
"For  the  purposes  of  this  Act   the  expression 
'policy  of   sea  insurance'  means  any  insurance 
(including  re-insuratice) " — and  therefore  includ- 
ing a  policy  of  the  kind  sued  upon  in  this  action 
—"made  upon  any  ship  or  Teesel,  or  upon  the 
machinery,  tackle,  or  futniture  of  any  ship  or 
▼essel,  or  upon  any  goods,  merchandise,  or  pro- 
perty of  any  description  whatever  on  board  of 
any  ship  or  vessd,  or  upon  the  freight  of  or  any 
other  interest  which  may  be  lawf  ulhr  insured  in  or 
relating  to  any  ship  or  vessel,  and  includes  any 
insurance  of  soods,  merchandise,  or  property  for 
any  transit  which  inclades  not  only  a  sea  risk, 
but  also  any  other  risk  incidental  to  the  transit 
insured  from  the  commencement  of  the  transit  to 
the  ultimate  destination  covered  by  the  insur- 
ance.'*   Then  sect.  93  provides:  *'  (1)  A  contract 
for  sea  insurance  (other  than  such  insurance  as  is 
referred  to  in  the  fifty-fifth  section  of  the  Mer- 
chant Shipping  Act  Amendment  Act  1862)  shall 
not  be  vabd  imless  the  same  is  expressed  in  a 
policy  of  sea  insurance."  .  That  means  to  say  that 
there  must  be  a  writing.    Then  sub-sect.  2  says : 
"  No  policy  of  sea  insurance  made  for  time  snail 
be  maide  for  any  time  exceeding  twelve  months.*' 
Then  sub-sect.  3  of  sect.  93  provides  as  follows : 
"A  policy  of  sea  insurance  shall  not  be  valid 
unless  " — and  I  think  here  the  words  "  if  it  be  a 
time  policy  "  must  be  read  in — '*  unless,  if  it  be  a 
time  policy,  it  is  made  for  a  period  not  exceeding 
tw;elve  months."     Therefore  by  sect.  93  it  is  per- 
fectly clear  that  a  policy  made  for  more  tban 
twelve  months  is  not  valid,  whatever  that  expres- 
sion may  mean.    Then  sect.  95,  sub- sect.  1,  says : 
**  A  policy  of  sea  insurance  may  not  be  stamped  at 
any  time  after  it  is  signed  or  underwritten  by  any 
person,  except  in  the  two  cases  following,  that  is 
to  say,"  the  nrst  refers  to  a  mutual  insurance  and 
need  not  be  here  mentioned ;  then  **  (b)  Any  policy 
made  or  executed  out  of,  but  beins  in  any  manner 
enforceable  within,  the  United  Kingdom,  may  be 
stamped  at  any  time  within  ten  days  after  it  has 
been  first  received  in  the  United  Kingdom  on 
payment  of  the  duty  onl^."    Then  sub-sect.  2  of 
that  section  says :  "  Irrovided  that  a  policy  of  sea 
insurance  shall,  for  the  purpose  of  production  in 
evidence,  be  an  instrument  which  may  legally  be 
stamped  after  the  execution  thereof,  and  the  penalty 
payable  by  law  on  stamping  the  same  shall  be  the 
^mn  of  one  hundred  poun£."  Now  the  first  ques- 
tion is  whether  this  policy  of  reinsurance  now  sued 
on  is  a  policy  for  more  than  twelve  months,  because 
if  it  is,  it  is  invalid.    I  am  of  opinion  that  it  is  a 
policy  for  more  than  twelve  months.    It  is  made 
for  a  time  exceeding  that  period.    It  is  true  that 
the  risk  may  possibly  not  continue  beyond  thn 
period  of  twelve  months,  for  the  vessel  may  be  in 
a  home  port  when  the  twelve  months  expires; 
but  in  my  view  the  mere  fact  that  the  policy  is 
only  to  extend   beyond   the  twelve  months  in 
certain  events  does  not  prevent  it  from  coming 
within  the  enactment.    It  was  suggested  that  I 
might  regard  the  document  as  containing  two 
separate  contracts  of  insurance,  one  for  time, 
namely,  for  twelve  months,  and  another  for  a 
voyage,  under  clause  7  of  the  "  time  clauses,"  and 
then,  upon  payment  of  the  penalty  mentioned  in 
sub-sect.  2  of  sect.  95,  the  document  would  be 
admissible  in  evidence  to  prove  the  insurance  of 
the  voyage — ^in  this  case  the  voyage  from  Quebec 


home — as  distinguished  from  the  time.  I  do  not, 
however,  think  this  contention  is  sound.  I  should, 
be  obliged  to  say  if  it  were  sound,  that  tiiere> 
was  one  contract  of  insurance  to  which  no  irnpHed- 
warranty  of  seaworthiness  attached,  namely,  tke^ 
time  poucy,  and  another  to  which  such  a  wamnfy 
did  attach,  namely,  the  voyage  policy,  and  that 
both  contracts  were  to  be  discovered  in  the  one- 
document.  Moreover,  the  voyage  is  not  in  any 
way  specified ;  the  termini  are  not  named.  There 
is  therefore  no  description  of  the  particular  risk 
insured  within  the  meaning  of  sub-sect.  3  of 
sect.  93  of  the  Act,  which  says :  ''  A  policy  of  eea 
insurance  shall  not  be  valid  unless  it  specifies  the^ 
particular  risk  or  adventure."  It  is  clear  that  a 
voyage  policy  which  does  not  specify  the  termini  of 
the  voyage  is  not  a  viJid  policy  at  all.  The  risk  in 
a  policy  of  insurance  must  be  defined,  and  if  it  is 
a  voyage  policy  the  voyage  must  be  described  by 
its  termini.  It  must  state  where  the  voyaffe 
commence  and  where  it  ends;  it  need  not  do 
more;  it  need  not  specify  what  route  is  to  be 
followed,  or  what  ports  of  call  may  be  put  into 
during  the  voyage  itself,  but  it  must  at  all  events 
specify  the  place  where  the  voyage  is  to  com- 
mence and  the  place  where  it  is  to  end;  and  so 
with  a  time  policy.  A  time  policy  must  specify 
the  date  when  the  risk  is  to  oommenoe,  and  mort- 
also  specify  the  date  when  the  risk  is  to  end.  I 
therefore  am  of  opinion  that  this  document  cannot 
be  regarded  as  constituting  two  policies  of  in- 
surance, one  for  time  and  another  f6r  the  voya^; 
nor  do  I  think  it  can  be  regarded  as  constitatmg 
two  separate  policies  of  insurance  for  time — that 
is  to  say,  one  for  twelve  months  and  another  for 
an  undetermined  time  commencing  at  the  end  of 
the  twelve  months  and  finishing  nobody  knows 
when.  Ther^ore  I  come  to  the  oondusion  that 
it  is  one  contract  for  more  than  twelve  months, 
and  therefore  invalid  within  the  meaning  of  the  - 
statute ;  but  I  do  not  mean  to  decide,  nor  is  it 
necessary  for  me  to  decide,  that  this  policy  is  not 

ferfectly  good  as  a  time  policy  for  twelve  months, 
think  if  the  loss  had  occurred  during  the  twelve- 
months the  policy  could  have  been  given  in  evi- 
dence against  the  defendants,  because  I  think 
it  would  be  competent  for  the  court  to  reject 
the  7th  (or  continuation)  clause  altogether  as 
forming  a  part  of  the  contract  which  was  not 
good  in  law  and  being  a  separate  part  which 
could  be  rejected.  I  may  refer  to  what  was 
said  by  Willes,  J.  in  Pickering  v.  Ilfrtbcomhe 
Baikoay  Company  (17  L.  T.  Rep.  650,  at  p.  652 ; 
L.  Bep.  3  C.  P.  235,  at  p.  250) :  "The  general  rule 
is  that,  where  you  cannot  sever  the  legal  from 
the  illegal  part  of  a  covenant,  the  contract  is 
altogether  void ;  but  where  you  can  sever  them, 
whether  the  illegality  be  created  by  statute  or  by 
the  oommon  law,  you  may  reject  the  bad  part  and 
retain  the  good."  And  tnerefore  I  think,  though 
it  is  unnecessary  to  decide  it  in  this  case,  that  if 
this  loss  had  occurred  during  the  twelve  months 
the  policy  could  have  be  en  put  in  evidence.  It  is- 
in  my  view  a  perfectly  good  policy  for  tw^ve 
months,  but  it  is  not  a  sood  policy  for  anything 
longer,  it  is  an  invalid  p<nicy. 

Bxxt  it  was  said  that  even  if  it  was  invalid 
according  to  English  law,  yet  it  was  admis- 
sible in  evidence  in  our  courts,  because  it  was 
to  be  construed  by  Swedif>h  law.  No  donbtr 
as  a  rule,  the  law  to  be  applied  in  construing 
and  enforcin^f  a   contract   is    the'  law   of    the 
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eoimtry  where  the  oontract  is  made,  hot  this 
is  only  because,  in  the  abbenoe  of  other  oircnm- 
atanoes,  oar  ooorts  assume  that  saoh  was  the 
intention  of  the  parties.     If  it   should  dt-arl^ 
appear  from  other  oircamstanoes  that  the  parties 
intended  that  their  rights  should  be  ascertained 
and  determined  by  some  other  law,  our  conrts 
will    gi^e  effect   to  such    intention.      The  law 
relating  to  the  subject  is  fully  dealt  with  in  the 
comparatively  recent  case  of  Be  Missotiri  Steam' 
8htp  Company  Limited  (61 L.  T.  Rep.  316 ;  6  Asp. 
Mar  Law  Gas.  423 ;  42  Oh.  Div.  321).  It  is  sufficient 
to  say  that,  in  my  opinion,  that  case  is  an  autho. 
ritj  for  the  proposition  that  I  have  just   laid 
down.    In  this  case  the  circumstances  do,  in  my 
opinion,  clearly  show  an  intention  that  the  con- 
tract should  be  gOTeroed  by  English  law,  and  not 
by  Swedish  law.    It  is  a  reinsurance  of  a  reinsur- 
ance of  an  original  insurance  effected  at  Lloyd's. 
The  original  insurance  is  on  the  old  Lloyd's  xorm 
and  is  a  contract  made  in  England  to  which 
English  law  alone  is  applicable.     So  is  the  first 
reinsurance.    Then  comes  the  policy  now  sued  on. 
It  is  no  doubt  executed  by  the  defendimts  in 
Sweden,  but  it  was  in  every  business  sense  made 
in  London.      It   was    nesotiated   here   by  the 
resident  agent  of  the  defendants;  it  is  drawn 
upon     the    common     Lloyd's    form,    as     are 
the  other  policies  from  wnich  it  springs,  and 
it  contains  the  additional  clause   wMch  I  have 
already  read,  whereby  it  is  provided  that  all  claims 
and  losses  shall  be  payable  in  London — ^that  is  to 
say,  th^  place  of  penormance  is  to  be  in  London ; 
that  payment  shall  be  made  on  the  claim  note  of 
the  Boyal  Exchange   Assurance  Corporation — 
that  is  to  say,  upon  a  claim  note  settled  by  the 
Boyal    Exchange     Assurance    Corporation    in 
accordance  with  English  law,  and  that  in  case  of 
anj  dispute  the^  defendants  shaU  be  bound  in  all 
things  by  the  jurisdiction  and  decision  of  the 
Engush  law  courts.     In  face  of  these  &cts  I 
can  have  no  doubt  but  that  both  parties  intended 
that   the   contract   should    be    construed    and 
dealt  with  as  an  English  contract,  and  I  am  con- 
yinced  that  if  at  the  time  the  negotiations  for  the 
contract  were  going  on,  it  had  Men  suggested  to 
the  Royal  Exchange  Assurance  Corporation  that 
they  were  reinsuring  with  reference  to  Swedish 
law  a  risk  which  they  had  undertaken  with  refe- 
rence to  English  law,  they  would  at  once  have 
repudiated  the  suggestion,  and  so  too  would  the 
defendants.    But,  even  assuming  that  the  policy 
is  to  be  interpreted  with  reference  to  Swedish 
law,  I  should  still  be  of  opinion  that  it  could  not 
be  admitted  in  evidence.    The  statute  makes  such 
a  contract  invalid ;  that  means  no  more  than  that 
it  is  a  contract  which  cannot  be  put  in  suit.    It  is 
not   ill^al,  it  is  not  immoral,  and  there  is  no 
reason  why  the  contract  should  not  be  entered 
into ;  hot  it  is  invalid  in  the  sense  that  it  cannot 
be  put  in  suit.    The  case  therefore  falls  within 
the  authority  of  Leroum  v.  Brown  (20  L.  T.  Rep. 
O.  S.  68 ;  12  C.  B.  801).    The  document  is  shut 
out  because  it  would  be  contrary  to  our  procedure 
to  adoiit  it.    For  these  reasons  I  think  that  this 
is  a  policy  which  cannot  be  stamped  at  all  and 
cannot  be  admitted  in  evidence,  and  the  misfortune 
cannot  be  cured  by  the  payment  of  any  penalty. 
I   must  therefore  hold   that   the  plaintiffs  are 
unable  to  make  out  their  case,  and  I  must  give 
judgment  against  them.    It  is  only  right  that  I 
should  Bay  that  this  point  was  not  taken  by  the 


defendants.  It  was  taken  by  me  as  I  thought  I 
was  bound  to  take  it.  The  defendants  did  not 
desire  to,  nor  did  they  attempt  to  argue  the 
point  Their  desire  was  that  tne  case  should  be 
tried  on  the  merits,  as  distinguished  from  the 
point  with  which  I  have  dealt.  In  my  view  the 
case  cannot  be  tried  on  its  merits  in  this  courts 
because  the  case  cannot  be  launched ;  but  if  the 
parties  are  willing  to  go  to  arbitration — which 
can  only  be  done  by  consent — I  see  no  reason 
why  their  differences  cannot  be  settled  without 
reference  to  the  point  which  I  felt  bound  to 
take,  and  which  decides  the  action,  as  perhaps 
the  arbitrator  would  not  feel  himself  bound 
to  take  it,  although  I  must  point  out  that  the 
provisions  of  the  statute  may  in  his  opinion 
oblige  him  to  take  the  same  point. 

Judgment  for  the  defendants. 

Solicitors  for  the  plaintiffs,  HoUame,  Sone^ 
Coward,  and  Hawkeley. 

Solicitors  for  the  ddendants,  Waltons,  Johnson, 
Bubh,  and  WhaHon. 


PROBATE,  DIVORCE,  AND  ADMIRALTY 

DIVISION. 
ADMIBALTY   BUSINESS. 

July  15, 16,  and  29, 1901. 

(Before  Gobbll  Babhbs,  J.) 

Thb  Vbbitas.  (a) 

Priorities  of  liens '^Salvage '^Damage  to  pro- 
perty of  harbour  hoard — jStaritim^  lien — A&tion 
in  rem — Admiralty  Court  Act  1861  (24  Vici. 
c.  10),  s.  7. 

There  is  a  mariti^ne  lien  v/nder  sect  7  of  the 
Admiralty  Court  Act  1861  for  damage  done  by 
a  ship  to  the  works  of  a  harbour  authority,, 
Mhough  they  may  be  vnthin  the  body  of  a, 
county. 

A  lien  for  damage  done  by  a  ship  takes  precedence 
of  a  prior  lien  for  safvage,  and  an  award  for 
salvage  cannot  be  recovered  against  the  res  to 
the  detriment  of  a  claimant  in  respect  of  subse^ 
quent  damage, 

Thbsb  were  motions  by  the  owners  of  the  tuga. 
Prairie  Cock  and  Sea  dock,  the  Mersey  Docks  and 
Harbour  Board,  and  the  owners  of  the  steamship- 
CoZedomon,  respectively,  for  payment  out  <k. 
court  of  the  sum  of  927Z.  9s.  2d.,  tne  proceeds  of 
the  Norwegian  steamship  Veritas. 

The  facts  of  the  case  fully  appear  in  the  judg- 
ment. The  collision  action  iSetween  the  Devonian 
and  the  Veritas  there  r^erred  to  is  reported  in 
84  L.  T.  Rep.  675;  9  Asp.  Mar.  Law  Cas.  158  ;i 
(1901)  P.  221. 

Sect.  11  of  the  Mersey  Docks  Act  1874  (37  &  38 
Vict.  c.  30)  gives  the  dock  board  power  to  raise  and 
remove  any  wreck  which,  in  their  judp;ment,  may 
be  an  obstruction  to  navigation,  and  it  also  gives 
them  power  to  sell  such  wreck  and  retain  the 
expenses  of  raising  it,  **  rendering  the  overplus  (if, 
any)  to  the  person  or  persons  entitled  to  the 


;  same. 


Sect.  94  of  the  Mersey  Docks  Consolidation  Act- 
1858  (21  &  22  Vict  c.  92)  is  as  foUows : 

In  every  case  in  whioh  any  damage  shall  be  done  tO: 
any  look,  g«te,  bridge,  pier,  landing-stage,  jetty,  platform^ 

(«)  Reported  by  Chbibtophkr  Head.  Esq.,  BftiTiBter-ftt>Law. 
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-qxiay,  ...  or  other  work  belonging  to  the  board 
through  the  misoondnot,  negligenoe,  or  default  of  the 
master  cf  any  Tessel,  or  any  o&er  person  on  board  of 
any  ressel  .  .  .  such  vessel  may  be  detained  until 
Buoh  damage  shall  have  been  paid  for  or  a  deposit  shall 
have  been  made  by  the  master  or  owner  of  suoh  vessel 
«qual  in  amount  to  the  claim  or  demand  made  by  the 
board  for  the  estimated  amount  of  the  di^mage  so  done  by 
such  vessel. 

Sect.  6  of  the  Admiralty  Court  Act  1840  (3  &  4 
Yict.  c.  65)  is  as  follows : 

And  be  it  enacted  that  the  High  Court  of  Admiralty 
shall  have  jurisdiction  to  decide  all  claims  and  demands 
whatsoever  in  the  nature  of  salvage  for  services  rendered 
to  or  damage  received  by  any  ship  or  sea-going  vessel, 
or  in  the  nature  of  towage,  or  for  necessaries  supplied 
to  any  foreign  ship  or  sea-going  vessel,  and  to  enforce 
payment  thereof,  whether  such  ship  or  vessel  may  have 
been  within  the  body  of  a  county,  or  upon  the  high  seas, 
at  the  time  when  the  services  were  rendered  or  damage 
received,  or  necessaries  furnished,  and  in  respect  of  which 
such  claim  is  made. 

By  sect.  7  of  the  Admiraltj  Court  Act  1861 
(24  Vict,  c,  10) : 

The  High  Court  of  Admiralty  shall  have  jurisdiction 
over  any  claim  for  damage  done  by  any  ship. 

Carver,  K.C.  and  Batten  for  the  owners,  masters, 
and  crews  of  tbe  tugs  Prairis  Cook  and  Sea  Cock. — 
It  is  contended  by  the  Mersey  Docks  and  Harbour 
Board  that  they  have  a  possessory  lien  under 
sect.  94  of  the  Mersey  Docks  Consolidation  Act 
1858.  A  possessory  lien  does  not  override  a  mari- 
time lien;  therefore  sect.  94  is  of  no  avail  to  them : 

The  QuBtaf,  6  L.  T.  Bep.  660 ;  1  Mar.  Law  Cas. 
O.  S.  230 ;  Lush.  506. 

Nor  have  they  a  maritime  lien  under  sect.  7  of 
the  Admiralty  Court  Act  1861 ;  for  a  maritime 
lien  can  only  be  enforced  by  the  court,  and  here 
they  coald  not  at  the  time  enforce  their  lien,  if 
they  had  any,  because  the  res  had  been  sold 
under  their  statutory  powers,  and  not  by  order  of 
the  court.  A  maritime  lien  is  not  operative 
unless  there  is  a  judgment  in  rem.  Here  there 
is  no  judgment  in  rem.  There  is  nothing  which 
ffives  the  Mersey  Docks  and  Harbour  Board  a 
higher  claim  than  the  salvors.  It  is  true  it  is 
stated  in  Williams  and  Brace's  Admiralty  Practice, 
p.  80,  and  other  text-books,  that  a  damage  lien 
takes  priority  of  the  lien  of  a  salvor  for  services 
rendei^ed  prior  to  a  collision,  but  the  authorities 
-cited  do  not  support  this  proposition : 

The  Cargo  ex  Galam,  9  L.  T.  Bep.  550  ;  1  Mar.  Law 
Cas.  O.  S.  408 ;  Br.  ft  L.  167 ;  2  Moo.  P.  C.  C. 
216; 

Attomey-Oei%eral  v.  Norstedtt  3  Price,  97 ;  17  B.  B. 
554. 

TThej  also  referred  to 

Marsden's  Collisions  at  Sea,  4th  edit.^  p.  91 ; 
Maclaohlan  on  Shipping,  2nd  edit.,  pp.  652,  653,  and 

6th  edit.,  pp.  740,  741 ; 
The  Admiralty  Court  Act  1840,  s.  4. 

Bailhaehe  and  W,  8.  Olynn  for  the  owners, 
master,  and  crew  of  the  steamship  Caledonian, — 
TThe  owners  of  the  tugs  Prairie  Cock  and  Sea  Cock 
have  no  claim  for  salvage.  The  collision  between 
the  Devonian  and  VerUas  was,  at  the  trial,  held 
to  be  partly  caused  by  tlie  n^li^nt  exhibition  of 
improper  lights  by  tne  tug  Frairie  Cock,  and  the 
aubsequent  services  were  rendered  necessary  on 
account  of  the  collision.  The  tug  Sea  Cock 
belongs  to  the  same  owners  as  the  Prairie  Cock, 


and  the  owners  at  any  rate  are  not  entitled  to  profit 
by  the  result  of  their  own  negligence : 

The  Biponj  52  L.  T.  Bep.  438 ;  5  Asp.  Mar.  Law  Cm. 

365  ;  10  P.  Div.  65 ; 
The  Devonian  {%bbi  sup,), 

Aepin^all,  K.G.  and  Maurice  HiU  for  the  Mersey 
Docks  and  BEarbour  Board. — ^Priority  of  dates  ot 
judgment  does  not  give  priority  in  the  absence  of 
laches  on  the  part  of  the  person  seeking  to  take 
advantage  of  his  lien : 

The  Africano,  70  L.  T.  Bep.  250 ;  7  Asp.  Mar.  Law 
Cas.  427  ;  (1894)  P.  141. 

The  Mersey  Docks  Oonsolidation  Act  1858,  s.  94^ 
and  the  Mersey  Docks  Act  1874,  s.  11,  g^ve  the 
harbour  board  a  priority  over  the  other  claimants. 
They  would  at  an  v  rate  have  had  a  maritime  lien 
if  tiie  damage  had  been  done  at  sea : 
The  Sarah  (1862),  Lush.  549. 

See  also 

The  Saray  61  L.  T.  Bep.  at  p.  28 ;  6  Asp.  Mar.  Law 
Cas.,  at  p.  415 ;  14  App.  Cas.,  at  p.  216 ; 

Owrrie  v.  McKnighty  75  L.  T.  Bep.  457 ;  8  Asp.  Mhb. 
Law  Cas.  193  ;  (1897)  A.  C.  97 ; 

The  Zeta,  69  L.  T.  Bep.  630;  7  Asp.  Mar.  Law  Cas. 
369  ;  (1893)  A.  C.  468. 

There  is  a  maritime  Hen  although  the  damage  has 
been  done  in  the  body  of  the  county : 

The  Bold  Bucclettgh,  19  L.  T.  Bep.  O.  S.  235 ;  7  Moow 
P.  C.  C.  267. 

With  regard  to  the  question  of  priorities,  a  ri^ht 
ex  delicto  takes  priority  over  prior  salvage.  Tnis 
is  laid  down  in  ful  the  text  books.     See 

Maude  and  Pollock's  Law  of  Merchant  Shippnig» 

41ih  edit.  vol.  l,p.  619; 
Coote's  Admiralty  Practice,  p.  138 ; 
Kennedy's  Lawc^  Civil  Salvage,  p.  7 ; 
TheAUne  (1839)  1  W.  Bob.  111. 

It  may  be  that  the  cases  cited  are  not  directly  in 
point,  but  it  is  submitted  that  the  proposition  is, 
nevertheless,  a  correct  one.  The  reason  why  a 
lien  arising  ex  delicto  should  take  precedence  of 
a  lien  ex  contractu  is  that  the  person  who  suffers 
damage  has  involuntarily  received  an  injuiy, 
whereas  a  salvor,  or  other  person  who  has  a  lien 
ex  contractu  or  qtuiei  ex  contractu,  voluntarily  does 
the  work  or  renders  the  service  which  gives  rise 
to  the  lien.  He  takes  the  risk  of  the  res  being 
sufficient  to  pay  him.  They  also  referred  to  the 
following  cases : 

27ieMerl6,31L.  T.Bep.  447;  2  Asp.  Mar.  Law  Om. 

402; 
The  Immacolata  Ooncezione,  50  L.  T.  Bep.  539 ;  5 

Asp.  Mar.  Law  Cas.  208 ;  9  P.  Div.  37 ; 
The  Robert  Pow,  9  L.  T.  Bep.  237 ;  1  Mar.  Law. 

Cas.  O.  S.  392 ;  Br.  &  L.  99 ; 
The  Mary  Arm,  13  L.  T.  Bep.  384 ;  2  Mar.  Law 

Cas.  O.  a  294 ;  L.  Bep.  1  A.  ft  E.  8; 
The  Befusres  (1850),  7  No.  of  Cas.  Supp.  538 ; 
The  Two  Ellens,  26  L.  T.  Bep.  1 ;  1  Asp.  Mar.  Law 

208 ;  L.  Bep.  4,  P.  C.  161 ; 
Westru^  V.  Qreat  Yarmouth  8tea/m  Carrying  Com" 

pany,  61  L.  T.  Bep.  714 ;  6  Asp.  Mar.  Law  Gas. 

443 ;  43  Ch.  Div.  241 ; 
The  Heinrich  Bjom,  55  L.  T.  Bep.  66 ;  6  Asp.  Mac 

Law  Cas.  1 ;  11  App.  Cas.  270 ; 
The  Vera  Orue  (No.  2),  52  L.  T.  Bep.  474;  5  Asp. 

Mar.  Law  Cas.  386;    9  P.  Div.  96 ;  10  App.  Cas. 

59; 
The  Madonna  d'Idra  (1811),  1  Bodson,  37; 
The  Selina  (1842),  2  No.  of  Cas.  Supp.  18. 

Carver,  K.C.  in  reply. 
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The  following  cases  were  also  referred  to : 

The  EHn^  49  L.  T.  Bep.  87  ;  5  Asp.  Mar.  Law  Gaa. 

120  ;  8  P.  DiT.  129 ; 
The  Linda  FUyr,  30  L.  T.  Bep.  O.  S.  234 ;    Svra. 

309; 
Barrak<m§h  t.  Brotofit  76  L.  T.  Bep.  797 ;  8  A«p. 

Mar.  Law  Gas.  290 ;  (1897)  A.  C.  615 ; 
Bdllantyne  ▼.  McKinnon^  75  L.  T.  Bep.  95 ;  8  Asp. 

Mar.  Law  Cas.  173  ;  (1896)  2  Q.  B.  455  ; 
Abbott  on  Shippiog,  13th  edit,  p.  871. 

Cv/r,  adv.  vtdt. 


Jvly  29. — ^Babnbs,  J. — ^There  are  three  motions 
in  this  case  for  pajment  out  of  court  of  certain 
sums  out  of  the  proceeds  of  the  Norwegian 
steamshijp  Veritas  which  amount  to  9272.  9«.  2d. 
The  motions  are  made  in  these  circumstances. 
In  October  last  year  the  VeritoB,  laden  with  a 
cargo  of  ice  for  Liverpool,  was  in  distress  outside 
the  Mersey,  and  salvage  services  were  rendered 
to  her  by  the  steamship  CtUedonianf  by  which 
she  was  brought  into  and  anchored  in  the  Mersey. 
The  services  of  the  tug  Prairie  Cock  were  then 
engi^^ed,  and,  while  that  tug  was  being  made  fast 
to  the  Veritas,  a  collision  occurred  Mtween  the 
Veritas  and  the  steamship  Devonian  in  conse- 
quence of  which  the  VerUas  began  to  fill,  and 
Kdvage  services  were  rendered  to  her  by  the  tugs 
Frairie  Cock  and  Sea  Cock,  with  the  result  tlmt 
she  was  brought  to  a  place  alongside  the  dock 
wall  to  the  south  of  the  Liverpool  landing  stage, 
From  this  place  she  drifted  agamst  the  said  stage, 
doing  damage  to  the  boom  and  other  connections 
of  i£e  stajTO,  and  sank,  and  her  cargo  of  ice 
perished.  She  was  removed  by  the  Mersey  Docks 
and  Harbour  Board  under  the  powers  conferred 
unon  them  by  the  11th  section  of  their  Act  of  1874 
Tke  board  had  also  the  right  to  detain  her  in 
respect  of  the  damage  under  the  94th  section  of 
their  Act  of  1858.  On  the  15th  Oct.  an  action  was 
instituted  in  this  court  by  the  owners,  master, 
and  crew  of  the  tugs  against  the  Veritas  in  respect 
of  Uie  salvage  services  rendered  by  them,  and  on 
the  same  day  she  was  arrested  in  the  suit.  The 
board  intervened  in  that  suit,  and  on  the  19th  Oct. 
an  order  was  made,  by  consent,  for  the  release  of 
the  Veritas,  the  interveners  undertaking  to  furnish 
the  plaintiffs  with  an  account  of  receipts  and 
expenditure  in  dealing  with  the  wreck  under 
statutory  powers,  and  to  lodge  the  overplus  in 
court  to  the  credit  of  this  action  to  abide  further 
order,  without  prejudice  to  liens,  rights,  or 
priorities  of  any  claims  on  the  Veritas  or  proceeds 
of  sale.  The  vessel  was  accordingly  released  and 
afterwards  sold  on  the  23rd  Oct.  by  the  board,  and, 
after  deducting  the  expenses  of  the  board,  the 
net  proceeds  amounted  to  the  sum  of  927Z.  5s.  2d,, 
which  was  brought  into  court  to  the  credit  of  the 
action.  On  the  23rd  Nov.  an  action  was  instituted 
in  this  court  against  the  proceeds  of  the  Veritas 
by  the  owners,  master,  and  crew  of  the  Caledonian 
In  respect  of  the  salvage  services  rendered  by 
them,  and  on  the  7th  Dec.  a  caveat  against  the 
payment  out  of  court  of  the  proceeds  was  entered 
m  the  first  action  on  behalf  of  the  last  plaintiffs, 
who  afterwards  intervened  in  the  first  action, 
though  not  until  after  jud^ent  was  obtained  in 
it.  On  the  14th  June  1901  judgment  was  obtained 
by  the  plaintiffs  in  the  action  in  respect  of  the 
salvage  by  the  Prairie  Cock  and  Sea  bock  in  the 
sum  of  320/.  and  costs,  without  prejudice  to  claims 
on  the  funds  in  court,  and  reserving  all  questions  ^ 


of  priorities.  On  the  29th  April  1901  judgment 
was  given  for  the  plaintiffs  in  the  action  in  respect 
of  the  ralvage  by  the  Caledonian  for  4002.  and 
costs,  all  questions  of  prioritiee  being  reserved. 
On  the  8th  Feb.  1901  an  action  was  instituted  in 
this  court  by  the  board  against  the  proceeds  in 
respect  of  the  damage  done  to  the  stage,  in  which 
the  plidntiffs  in  the  two  salvatue  actions  intervened^ 
and  on  the  1st  July  1901  jud^ent  was  given  for 
the  plaintiff  for  6002.  and  costs,  all  questions  of 
priorities  being  reserved.  The  owners  of  the 
Frairie  Cock  and  Sea  Cock  appeared  at  the  hear- 
in|^.  By  their  defence,  as  interveners,  they  had 
raised  (inter  alia)  the  question  of  whetiier  or  not 
the  damage  sustained  by  the  board  was  due  to 
the  negligence  of  tiiose  on  board  the  Veritas,  and 
the  judgment  appears  to  have  proceeded  on  the 
gpx>und  of  such  negligence  being  found  by  the 
court,  and  no  point  was  raised  before  me  that  this 
was  not  so.  [His  Lordship,  having  read  the 
formal  judgment  in  the  action  brought  by  the 
Mersey  Docks  and  Harbour  Board,  proceeded :] 
It  is  to  be  observed  that  all  these  judgments  were 
conditional,  and,  as  the  funds  are  stiQ  in  court, 
the  claims  have  to  be  dealt  vdth  on  their  respec- 
tive rights  to  priority:  (The  Africano,  vbi 
sup.).  A  collision  action  was  also  tried  between 
the  Devonian  and  the  Veritas  in  which  the 
Devonian  was  on  the  7th  Feb.  1901  held  to  blame 
for  a  bad  look-out,  and  the  Veritas  also  to  blame 
on  the  ground  that  the  tug  Prairie  Cock,  while 
alongside  of  her,  was  exhibiting  only  under-way 
lighte,  and  had  not  a  second  masthead  light  for 
towing. 

The  board  claim  to  have  a  maritime  lien  on 
the  said  proceeds  for  their  damao^e,  and  to 
take  priority  over  the  salvors.  This  claim  ia 
disputed  by  both  of  the  salvors.  The  Prairie 
Cock  and  Sea  Cock  claim  to  have  priority  over  the^ 
damage  claim,  and  over  the  claim  of  the  prior 
salvors.  The  first  salvors  claim  to  have  pre- 
cedence over  the  second,  and  dispute  the  right  of 
the  second  to  claim  salvage  in  tne  circumstances. 
These  rival  claims  give  rise  to  some  questions  of 
general  importance  and  considerable  difficulty 
which  were  very  well  argued  by  counsel  before 
me.  The  first  question  to  determine  is  with 
regard  to  the  claim  of  the  board.  It  was  first 
argued  by  the  salvors  that  the  board  had  waived 
any  right  against  the  Veritas  and  the  proceeds  by 
selling  the  Veritas  under  the  powers  conferred  by 
the  said  Acts.  This  point  was  principally  made 
by  the  Prairie  Cock  and  Sea  Cock,  who  were 
parties  to  the  consent  order,  though  the  owners 
of  the  Veritas  and  tiie  Caledonian  were  not.  The 
answer  to  the  point  appears  to  be  that  the  board 
have  recovered  judgment  against  the  proceeds  in 
their  action,  to  which  botii  sets  of  8iBlvc»*s  had 
become  parties  by  intervening,  and  that  the  judg- 
ment is  binding  and  conclusive,  at  any  rate  so  far 
as  it  establishes  a  right  on  the  part  of  the  board  to 
proceed  for  their  £kmage  against  the  proceeds  t 
(Ballantyne  v.  Mackinnon,  ubt  sup.).  Every  pos- 
sible pomt  appears  to  have  be^  raised  m  the 
defence  put  in  on  behalf  of  the  tugs,  but  in  their 
rejoinder  these  interveners  withdrew  their  defence,, 
except  as  to  the  (question  of  priorities,  and  stated 
that  they  were  willing  that  the  board  should  have 
judgment  for  600Z.  against  the  proceeds.  The 
judgment  reserved  the  question  of  priorities^ 
Farther,  as  showing  that  the  board  had  not  waived 
any  right  it  may  have  to  proceed  against  the  f  und» 
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it  is  to  be  obserFod  tbat,  in  selling  under  the 
powers  aforesaid,  the  board  do  not  extinguish  the 
olaamants'  claims  altogether  against  the  proceeds, 
bat  hold  the  same  subject  to  such  rights  as  could 
be  enforced  against  the  res.  By  the  11th  section 
of  the  Act  of  1874  they  are  to  render  the  overplus 
<if  any)  to  the  person,  or  persons,  entitled  to  the 
same.  This  sale  would  not  affect  such  rights  as 
the  salvors  have  against  the  proceeds,  and  there 
-seems  to  me  to  be  nothing  inconsistent  in  the 
board  also  being  allowed  to  enforce,  by  proceed- 
ings against  the  proceeds,  any  rights  which  they 
may  have  in  respect  of  damage  done  by  the 
VerUcu  to  their  property ;  and,  although  they  had 
an  option  to  detain  the  wreck  until  their  damage 
was  paid,  or  a  deposit  made  for  the  same,  that 
appears  to  be  only  an  additional  right,  and,  if  not 
exercised,  that  does  not  prevent  uie  board  from 
enforcing  by  action  any  claim  they  may  have  to 
recover  n>r  the  damage  done  to  the  stage  and  its 
connections.  The  case  of  Barraclough  v.  Broum 
{ubi  sup,)  which  was  cited  does  not  apply  in  my 
opinion.  Tliat  case  was  dealing  with  a  liability 
only  imposed  b^  the  Act  referred  to  in  the  case. 
The  second  point  raised  by  the  salvors  was  that 
the  board  had  not  a  maritime  lien  for  their 
damage.  That  the  board  had  a  right  to  proceed 
in  rem  under  the  7th  section  of  uie  Admii^ty 
Court  Act  1861  is  clear,  and  the  judgment  in 
favour  of  the  board  was  no  doubt  under  this 
section  :  (The  Beta,  20  L.  T.  Bep.  9Q8 ;  L.  Bep. 
2  P.  0.  447;  The  Uhla,  19  L.  T.  Rep.  89;  3  Mar. 
Law  Cas.  O.  S.  148 ;  L.  Bep.  2  A  &  £.  29,  note ; 
The  Sylph,  17  L.  T.  Bep.  519 ;  L.  Bep.  2  A.  &  E. 
24;  The  Malvina  (1862),  Lush.  493 ;  The  Merle, 
vbi  tup.;  The  Zeta,  ubi  sup,).  The  judgment 
in  favour  of  the  board  must^  at  least,  have  pro- 
ceeded on  this  ground,  though  it  would  not  neces- 
sarily proceed  on  the  ground  that  there  was  a 
maritime  lien  for  damage.  It  was  argued  by 
ooimsel  for  the  salvors  thiEit  although  the  board 
might  have  a  right  to  proceed  in  rem,  yet  they 
had  no  maritime  lien  tor  the  damage.  As  the 
dama^  came  last  in  this  case  it  is  very  question- 
able if  it  matters  whether  the  board  had  a 
maritime  lien  or  not,  because,  the  board  having 
a  right  to  proceed  in  rem  for  their  damage,  the 
question  rather  is  whether  the  salvors'  claims  are 
to  have  precedence  of  the  right  of  the  board  to 
•enforce  payment  of  the  damage  done  by  the 
Veritas,  But  1  will  deal  with  the  salvors'  rights 
later  on.  However  that  may  be,  in  my  opinion, 
if  it  be  material  to  decide  the  point  (the  case  was 
argued  as  if  it  were),  as  the  law  now  stands,  the 
board  had  a  maritime  lien  for  the  damage.  The 
question  is  one  upon  which  a  great  deal  of  argu- 
ment may  be  expended,  but  the  ground  is  now 
most^  covered  by  authority.  It  was  decided  in 
the  Bold  BuccUugh  {ubi  su^,)  that  a  maritime 
lien  arises  in  the  case  of  damage  done  by  one 
ship  to  another  in  favour  of  the  injured  party. 
The  important  passage  from  the  judgment  de- 
livered by  Sir  John  Jervis  in  that  case  is  as 
follows:  "Having  its  origin  in  this  rule  of  the 
civil  lawy  a  maritime  lien  is  well  defined  by  Lord 
Tenterden  to  mean  a  claim  or  privilege  upon  a 
thing  to  be  carried  into  effect  hy  legaJ  process ; 
and  Story,  J.  (1  Sumner,  78)  explains  that  process 
to  be  a  proceeding  in  rem,  ana  adds,  that  where- 
over  a  lien  or  daim  is  given  upon  the  thing,  then 
the  Admiralty  enforces  it  by  proceeding  in  rem, 
and  indeed  it  is  the  only  court  competent  to 


enforce  it.  A  maritime  lien  is  the  foundati<m  of 
the  proceeding  m  rem,  a  process  to  make  perfect 
a  right  inchoate  from  the  moment  the  lien 
attaches;  and,  whilst  it  must  be  admitted  that 
where  such  a  lien  exists  a  proceeding  in  rem  may 
be  had,  it  will  be  found  to  be  equally  true  that  in 
all  cases  where  a  proceeding  in  rem  is  the  proper 
course,  there  a  maritime  lien  exists,  which  gives  a 
privilege  or  claim  upon  the  thing  to  be  earned 
into  effect  by  legal  process.  Tms  claim  or  pri- 
vilege travels  with  tne  thing,  into  whosesoever 
possession  it  may  come.  It  is  inchoate  from  the 
moment  the  claim  or  privilege  attaches,  and  when 
carried  into  effect  by  legal  process,  by  a  proceeding 
in  rem,  relates  back  to  the  period  when  it  first 
attached."  That  this  reasoning  is  not  strictiy 
correct  is  shown  by  more  recent  decisions,  where 
it  has  been  held  that  there  may  be  rights  to 
proceed  in  rem  without  a  maritime  lien  (The 
Sevnrich  Bjom,  ubi  sup,),  and  there  is  no  lien  on 
a  foreign  ship  under  sect.  6  of  the  Act  of  1840 
for  necessaries.  In  The  Two  EUens  (ubi  sup,)  it 
was  held  there  was  no  lien  for  necessaries  under 
sect.  5  of  the  Act  of  1861,  and  in  Westrup  v.  Great 
Yarmouth  Steam  Carrying  Compawy  {ubi  sup,) 
that  there  was  no  lien  for  towajro.  In  aU  these 
cases  a  proceeding  in  rem  Ues.  Dr.  Brown,  in  his 
work  on  CivU  Law,  published  in  1802,  at  p.  143, 
has  the  following  passage:  "The  torts  of  the 
master  cannot  to  suppc^ed  to  hypothecate  the 
ship ;  nor,  in  my  humble  judgment*  in  stric^ess 
of  speech,  to  produce  any  lien  on  it."  I  do  not 
know  of  any  English  case  earlier  than  the  B(M 
Bucdeu^h  (ubi  sup,)  in  which  the  doctrine  that 
collision  gives  rise  to  a  lien  is  to  be  found :  (see 
the  notes  collected  by  Mr.  Marsden,  at  p.  187  of 
his  work  on  Collisions  at  Sea,  4th  edit).  The 
growth  of  the  idea  of  maritime  lien  is  also  referred 
to  in  the  President's  judgment  in  The  Didator 
(67  L.  T.  Bep.  563 ;  7  Asp.  Mar.  Law  Cas.  251 ; 
(1892)  P.  304).  The  deoifnon  m  The  Bold  Bucdeugk 
(ubi  sup,)  has,  however,  whether  rightly  founded 
or  not,  been  now  acted  on  for  fifty  years,  and 
in  the  case  of  Currie  v.  McKnight  (ubi  sup.)  Lord 
Watson  made  the  following  remarks :  **  The 
principle  of  that  decision  1:^  been  adopted  in 
the  American  courts;  and  in  the  Admiralty 
Court  of  England  it  has  for  nearly  forty  years 
been  followed  in  a  variety  of  cases  in  which  lien 
for  damage  done  by  the  ship  has  been  preferred 
to  claims  for  salvage,  and  seamen's  wages,  and 
upon  bottomry  bonds."  He  then  proceeds  to 
consider  the  case  of  The  Bold  Buedeugh  (ubi 
suf,),  and,  further,  he  says :  '*  And  in  my  opinioii. 
it  is  a  reasonable  and  statutory  rule  t^t  when  a 
ship  is  so  carelessly  navigated  as  to  oocadon 
injury  to  other  vessels  which  are  free  bom  blame» 
the  owners  of  the  injured  craft  should  have  a 
remedy  against  the  corpus  of  the  offending  ship» 
and  should  not  be  restricted  to  a  personaf  daim 
against  her  owners,  who  may  have  no  substantial 
interest  in  her,  and  may  be  without  the  means  of 
making  due  compensation."  So  hur  theee  observa- 
tions ralate  to  damage  in  collisions  between  ships, 
but  the  principle  seems  to  be  substantiadly  the  same 
so  far  as  regards  damage  done  by  a  ship,  which, 
if  done  on  the  high  seas,  would  formerly  have 
been  within  the  3urisdiction  of  the  Admiraltf 
Court :  (The  Sarah,  vbi  sup.,  and  Lord  Herschell^ 
judgment  in  The  Zeta,  ubi  sup,,  where,  after 
examining  the  cases,  he  came  to  the  conclusion  Uiat 
it  is  impossible  to  maintain  the  proposition  that 
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the  word  '*  damage "  was,  according  to  the  well- 
onderstood  meaning  of  the  phrase  in  the  Admi- 
ralty Conrt,  confined  to  damage  due  to  collision 
between  two  ships).  Under  the  7th  section  of  the 
Act  of  1861  the  court  has  jurisdiction  over  any 
claim  for  damage  done  by  any  ship,  and  therefore 
has  jurisdiction  over  tms  claim  by  the  board. 
Even  if  it  be  said  that  the  damage  in  question 
was  not  done  on  the  high  seas,  some  of  the  cases 
I  haye  already  referred  to  above  are  in  point.  In 
my  opinion  it  follows  from  the  decision  in  The 
Bold  Bucdeugh  that  there  is  a  maritime  lien 
for  this  kind  of  damage  if  it  had  occurred 
on  the  high  seaa,  and  it  seems  to  follow 
that  it  was  intended  the  law  should  be  the 
same  as  to  damage  done  by  a  ship  else- 
where, and  therefore  whether  the  damage  in 
question  was  done  in  the  body  of  a  county  or  not 
is  immaterial,  and  I  need  not  enter  upon  that 
question.  This  is  the  manner  in  which  the  6th 
section  of  the  Act  of  1840  has  been  regarded,  so 
hx  as  damage  received  by  a  ship  in  the  body  of 
a  county  is  concerned :  (see  The  Bold  Buceleugh, 
ubi  sup.,  where  the  collision  occurred  in  the 
river  Humber ;  the  judgment  of  Lord  Bramwell  in 
The  Heinrich  Bjom,  vhi  aup. ;  and  the  judgment 
of  Lord  Halsbury  in  The  Sarah,  vhi  tup.).  It  is 
not,  in  my  opinion,  inconsistent  with  these  views 
that,  while  there  is  a  lien  on  the  ship  for  the 
damage  done  by  her,  there  may  be  no  Hen  in 
favour  of  an  injured  ship  in  cases  like  The  Zeta 
{ubi  sup.),  where  the  reasons  which  have  led 
to  the  recognition  of  a  lien  on  a  ship  are  not 
applicable. 

The  next  and,  in  my  opinion,  the  real  question 
in  the  case  is  whether  the  claim  of  the  board 
has  precedence  over  the  prior  lien  of  the  salvors. 
That  salvors  have  a  Hen  was  not  disputed. 
In  the  cases  for  a  very  long  time  past  where 
a  Hen  for  salvage  is  spoken  of  it  is  always 
treated  as  if  there  was  no  question  but  that  there 
is  a  maritime  Hen  for  salvage.  It  is  probably 
natural  that  the  idea  of  this  lien  should  have 
developed  more  readily  than  that  of  a  lien  for 
damage.  There  is  no  reported  case,  so  far  as  I 
am  aware,  in  which  the  question  has  been  raised 
and  considered  whether  a  Hen  for  damage  takes 
precedence  of  a  prior  Hen  for  salvage  or  not. 
There  is,  however,  the  passage  from  Lord 
Watson's  judgment  in  Currie  v.  McKnight  (vhi 
sup.)  which  I  have  quoted  above.  It  is  possible 
that  Lord  Watson  had  not  fully  considered  this 
point,  but  his  judgments  are  always  so  full  of 
learning  and  care  that  I  do  not  think  he  would 
have  expressed  himself  in  these  terms  if  he  had 
felt  any  doubt  about  the  matter.  AU  the  text- 
writers  to  whose  works  I  have  been  referred  give 
the  precedence  to  the  claim  for  damage:  (see 
Williams  and  Bruce's  Admiralty  Practice,  2nd 
^it.,  p.  80 ;  Maude  and  Pollock's  Merchant  Ship- 
pine;,  4th  edit,  by  PoUock,  B.  and  Bruce,  J  , 
p.  619;  Maclachlan  on  Merchant  Shipping,  6th 
edit.,  pp.  740-741;  Coote's  Admiralty  Practice, 
p.  138;  Abbott  on  Shipping,  13bh  edit.,  by 
6acknill,  J.  and  Mr.  Langley,  p.  871,  and 
Admiralty  Jurisdiction  and  Practice  in  County 
Oonrts,  by  Dr.  Raikes  and  Mr.  Kilbam,  p.  123). 
I  have  referred  to  several  American  text- books, 
but  cannot  find  any  discussion  of  the  point  I 
have  mentioned  in  them.  In  some  of  the  works 
IThave  mentioned  the  foUowing  cases  are  cited: 
The  Aline  (ubi  sup.),  The  Benares  (ubi  sup.),  The 
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Cargo  ex  Ghdam  (ubi  sup.),  AUomep'OeneraZ 
V.  Norstedt  (ubi  sup.),  but  none  of  these  cases 
appear  to  me  to  be  in  point  on  the  proposition  in 
question  for  which  they  are  oitea.  There  is 
therefore  this  consensus  of  EngHsh  text-writers, 
and  no  case  to  be  found  in  which  damage  has  ever 
been  postponed  to  prior  salvage.  It  would  seem 
clear  that  maritime  liens  may  he  divided  into  two 
classes:  first, Hens  arising  ex  delicto;  and, secondly, 
liens  arising  ex  contractu,  or  quasi  ex  contractu. 
It  is  almost  obvious  that  Hens  of  the  latter  class 
must,  in  general,  rank  against  the  fund  in  the 
inverse  order  of  their  attachment  on  the  res. 
They  are  Hens  in  respect  of  claims  for  services 
renoered,  and  it  is  reasonable  that  services  which 
operate  for  the  protection  of  prior  interests  should 
be  privileged  above  those  interests.  Thus  in  the 
present  case  (subject  to  a  point  which  will  be 
dealt  with  hereafter)  the  second  set  of  salvors  are 

E referred  to  the  first  because  the  first  share  in  the 
iter  bcmefit  conferred  on  the  common  subject  of 
the  liens.  It  is  also  clear  that  Hens  arising 
ex  delicto  take  precedence  over  prior  Hens  arising 
ex  contractu.  The  reasons  for  tbis  are  pointed  out 
by  Dr.  Lushington  in  The  Aline,  at  p.  118.  The 
principal  one  appears  to  be  that  the  person  having 
a  right  of  Hen  ex  contractu  becomes,  so  to  speak, 
a  part  owner  in  interests  with  the  owners  of  the 
vessel.  He  has  chosen  to  enter  into  relationship 
with  the  vessel  for  his  own  interests ;  whereas  a 
person  suffering  damage  by  the  negligent  navi- 
gation  of  a  ship  has  no  option.  Iteparation  for 
wrongs  done  should  come  first,  otherwise  the 
injured  party  might  be  unable  to  satisfy  his  ckim 
out  of  the  res  without  paying  off  prior  claims 
which  arise  in  such  circumstances  that  the 
claimants  may  be  considered  to  have  chosen  to 
run  the  risks  of  subsequent  events  affecting  their 
claims.  It  has  even  been  held  that  the  maritime 
Hen  for  damage  takes  precedence  of  the  Hen  of 
seamen  for  wages  earned  by  them  since  a  coUi- 
sion :  (The  Elin,  ubi  sup.).  It  was  argued  before 
me  that  salvage  claims  were  not  on  the  footing  of 
claims  arising  ex  contractu,  and  that,  on  grounds 
of  public  policy,  they  should  have  pr^edence 
over  subsequent  damage  claims.  The  right  to 
salvage  may,  but  does  not  necessarily,  arise  out 
of  contract.  As  the  late  Lord  Hannen  said :  "  It 
is  a  presumption  of  law  arising  out  of  the  fact 
that  property  has  been  saved,  that  the  owner  of 
the  property  who  has  had  the  benefit  of  it  should 
make  remuneration  to  those  who  have  conferred 
the  benefit  upon  him,  notwithstanding  that  he  has 
not  entered  into  any  contract  on  the  subject  *' : 
(The  Five  Steel  Badges,  63  L.  T.  Rep.  at  p.  501; 
6  Asp.  Mar.  Law  Gas.  at  p.  582 ;  15  P.  Div.  at 
p.  146).  Tq  this  may  be  added  that  salvage  is 
not  governed  merely  by  a  regard  to  b^efit 
received,  but  also,  on  grounds  of  pablic  policy,  by 
a  due  regard  to  the  interests  of  cocnmeroe  and 
humanity.  At  the  same  time  the  right  to  pro- 
ceed against  the  res  is  to  obtain  payment  of  the 
reward  given  for  services  rendered,  and  the 
salvors  have  had  the  option  of  rendering  their 
services,  and  in  deciding  to  render  them  are  in 
a  position  to  consider  the  risks  they  may  run  in 
recovering  their  reward,  and  whether  or  not  it 
is  advisable  to  render  the  services.  From  th" 
time  of  rendering  the  services  they  are  practically 
in  the  same  relative  position  as  a  creditor  who 
has  obtained  a  lien  strictly  ex  contractu,  and 
while  taking  precedence  over  prior  claims  ex  con^ 
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iractu  and  prior  salvaee,  in  my  opinion,  the 
coneiderations  I  have  referred  to  show  that  their 
claims  should  be  postponed  to  subsequent  damage 
claims;  and,  in  mj  judgment,  it  is  in  the  b^t 
interests  of  careful  navigation  that  this  should  be 
so.  I  can  see  no  satisfactory  ground  on  which 
the  claims  of  an  injured  party  should  be  post- 
poned to  the  claim  of  one  who  seeks  to  obt^  a 
benefit  for  prior  services  rendered  to  what  is  in 
the  court  commonly  spjoken  of  as  the  "  wrong- 
doing **  vessel.  Such  principles  as  can  be  applied 
and  general  considerations  are,  in  my  judgment, 
the  other  way,  and  even  if  the  damage  in  this 
case  did  not  give  rise  to  a  maritime  lien,  but  only 
to  a  right  to  proceed  in  rem,  it  seems  to  me 
that  the  latter  right  should  be  enforceable  in 
priority  to  the  salvage  claims.  For  all  practical 
purposes  in  a  case  where  the  damage  comes  last 
the  position  of  the  injured  party,  so  far  as  regards 
claims  arising  prior  to  the  damage,  is  much  the 
same,  whether  he  has  a  lien  or  only  a  right  of 

?rooess.  I  may  sum  up  these  remarks  thus: 
'here  is  a  right  to  arrest  a  ship  to  obtain  repara- 
tion for  damage  done  by  her  which  is  not  affected 
by  prior  claims  against  her  arising  from  hypothe- 
cation which  creates  interests  in  her  along  with 
those  of  her  owners.  This  ri^ht  was  no  doubt 
enforced  by  the  High  Court  of  Admiralty  before 
the  doctrine  was  entertained  in  the  case  of  The 
Bold  Buccleugh  that  there  was  a  maritime  lien  for 
damiige,  and,  as  regards  such  prior  claims,  the 
riffht  would  not  seem  to  depend  on  the  existence 
ofa  maritime  lien  for  damage.  A  salvage  claim 
may  be  regarded  as  if  there  had  been  a  hypothe- 
cation to  secure  the  reward  of  the  salvors  for 
services  rendered,  and  that  reward  ought  not  to 
be  recovered  against  the  rea  to  the  detriment  of 
a  claimant  in  respect  of  subsequent  damage.  The 
matter  is  of  importance  when  it  is  not  possible 
or  convenient  to  proceed  against  the  owners  per- 
sonally, and  it  would  be  unreasonable  and  inequit- 
able to  satisfy  out  of  the  res  a  claim  for  a  reward 
for  prior  salvage  services  which  the  salvors  elected 
to  render,  in  preference  to  a  claim  in  respect  of 
damage  done. 

The  last  point  to  deal  with  is  that  relating 
to  the  claims  of  the  salvors  inter  $e.  Unless 
there  is  something  to  prevent  the  principles 
aforesaid  from  applying,  the  claim  of  the  tugs 
is  to  be  preferred  to  that  of  the  Caledonian,  But 
counsel  for  the  latter  vessel  contended  that  in 
consequence  of  the  decision  in  the  case  of  The 
Devonian  {ubi  sup.)  the  claim  of  the  Prairie  Cock 
could  not  have  precedence  over  that  of  the 
Caledonian,  and  uiat,  as  the  Sea  Cock  belongs 
to  the  same  owners  as  the  Prairie  Cock,  the 
claim  of  the  Sea  Cock,  so  far  as  her  owners  are 
concerned,  also  could  not  have  such  precedence. 
To  succeed  in  this  contention  it  was  practically 
admitted  that  it  must  be  shown  that  the  owners 
of  the  Prairie  Cock  and  Sea  Cock  and  the 
master  and  crew  of  the  former  could  not  recover 
salvage  against  the  Veritas.  But  the  tugs  have 
recovered  judgment  for  their  services  in  their 
suit,  the  question  of  priorities  only  being  reserved, 
and  the  owners,  master,  and  crew  of  the  Caledonian 
did  not  raise  any  objection  in  that  suit  to  the 
plaintiffs  therein  recovering  judgment.  They 
did  not  intervene  until  after  judgment,  although 
they  had  previously  entered  a  caveat  against  pay- 
ment out  of  the  proceeds.  The  judgment  appears 
to  conclude  them  now.    The  giound  upon  which  I 


it  was  sought  to  make  out  the  point  for  the 
Caledonian  was  by  applying  the  decision  of  the 
court  in  the  case  of  the  collision  between  the 
Devonian  and  the  Veritas  that  the  Veritas  ms 
to  blame  by  reason  of  the  wronflf  exhibition  of 
lighte  on  her  tug  the  Prairie  Cock.  I  do  not 
consider  it  necessary  to  examine  the  decision 
at  any  length.  It  is  sufficient  to  notice  that 
there  was  no  finding  that  the  absence  of  the 
second  masthead  light  in  fact  contributed  to  the 
collision,  and,  unless  it  did,  the  fact  that  the 
Veritas  was  held  to  blame  under  sect.  419,  snb- 
sect.  4,  of  the  Merchant  Shipping  Act  1894  dooi 
not  appear  in  the  circumstances  to  make  the  tog 
guilty  of  neglieence  which  caused  the  collision  so 
as  to  deprive  die  tug  of  the  right  to  salvage  for 
subsequent  services  when  the  vessel  was  being 
moved  with  the  object  of  beaching  her.  As  the 
control  rested  with  the  pilot  of  the  Veritas,  what- 
ever were  the  strict  statutory  obligations,  it  would 
have  been  rather  hard  in  the  circumstances  to 
hold  the  tug  responsible  to  the  tow  for  negligence 
as  between  the  tug  and  tow.  I  need  not,  howeTer, 
go  into  this  question  uny  further  owing  to  the 
finding  of  the  court  being  as  above  st^^,  and 
the  fact  that  the  judgment  was  recovered  bj 
the  tugs  without  any  objection  by  the  CaledofMau. 
The  result  is  that  in  my  judgment  the  claim  of 
the  Mersey  Docks  and  Hart>our  Board  oomee 
first ;  then  the  claim  of  the  tugs ;  and,  lastly,  thai 
of  the  Caledonian',  and  payment  out  must  be 
made  accordingly. 

Solicitors  for  the  second  salvors,  J.  JET.  Thomppm 
and  McMaster,  LiverpooL 

Solicitors  for  the  first  salvors,  JELiU,  Diekimo*. 
and  Co.,  Liverpool. 

Solicitors  for  the  Mersey  Docks  and  Harboor 
Board,  Rowcliffes,  Bawle,  and  Co ,  agents  for 
W.  C.  Thorn,  Liverpool. 


Feb.  12,  13, 14,  and  15, 1901. 

(Befoi-e  Sir  F.  Jeunb,  President,  and  Tbinht 

Masters.) 

The  OviNaDRAK  Grange,  (a) 

Collision — Contributory  negligence — Thames  Btjt- 

laws  1898,  hye-lavo  47. 
The  steamship  P.,  proceeding  dovon  the  river  Tham^* 
against  the  tide,  committed  a  breach  of  bye-latr 
47  of  the   Thames  Bye-laws  in  neglectwg  to 
wait  at    B.  point  until  the  steamship  0.  G . 
which  was  coming  up  toith  the  tide,  and  which, 
ai  the  time,  was  tummg  in  the  river  preparatory 
to  entering  the   West  India  Dock,  had  passed 
clear.    A  collision  occurred. 
Held,  that  although  the  O.  G  was  to  blame  for  w>l 
keeping  a  proper  look-out  and  c(mductinQ  the 
turning  without  proper  care,  the  F.  was  also  to 
blamsfor  hindering  the  manceuvres  of  the  0.  G. 
by  not  obeying  the  rule,  and  so  contributing  to 
the  collision. 
This  was  a  collision  action  brought  by  the  owners 
of  the  Norwegian  steamship  Forsete  agiunstthe 
owners  of  the  steamship  Ooingdean  Grange. 

The  Forsete  was  a  wooden  steamship  of  526 
tons  gross  register,  and  at  the  time  of  the  colli- 
sion was  on  a  voyage  from  London  to  Grimsby  in 
ballast.    The  Ovingdean  Orange  was  a  steamship 

■» — ' ' 

(n)  Reported  by  Christophib  Hsad,  Esq.,  Barrlt«ar-«fi-Uv. 
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of  2413  tons  gross  register,  and  was  on  a  voyage 
from  Antwerp  to  Baenos  Ayres  via  London  with 
a  general  cargo  and  two  passengers. 

The  collision  ooonned  on  the  22nd  Aug.  1900, 
aboat  8.30  a.m.,  off  BlackwaU  Point,  Blaokwall 
Beach,  river  Thames.  The  weather  at  the  time 
was  clear,  the  wind  a  fresh  breeze  from  the  S.W., 
and  the  tide  one- third  flood  of  the  force  of  about 
two  knots.  The  Forsete  was  coming  down  river, 
keeping  to  the  southward  of  mid-channel,  making 
four  to  five  knots  throagh  the  water ;  the  Oving- 
dean  Orange,  having  previously  sounded  four 
blasts  on  her  whistle  as  a  signal  that  she  was 
about  to  turn  in  the  river  and  men  three  more  as 
her  engines  were  put  astern,  was  swinging  under  a 
port  helm  with  a  tug  towing  on  her  starboard  bow. 

The  movements  of  the  i^orseie  were  hampered 
by  a  sailing  barge  coming  up  river,  which  passed 
close  under  her  stern  and  struck  her,  and  pre- 
vented the  Forsete  from  porting  and  going  under 
the  stem  of  the  Ovingdeian  Orange.  The  Forsete 
strack  the  Ovingdean  Change  on  the  port  side 
about  the  main  rigging. 

The  plaintiffs  chai^d  the  defendants  (inter 
Cilia)  with  turning  improperly  and  at  an  improper 
time  and  place,  and  in  going  astern  and  not 
ahead,  as  she  should  have  done  when  the  Forsete 
approached,  so  as  to  keep  her  stem  well  to  the 
north  of  mid*  channel. 

The  defendants  charged  the  plaintiffs  (inter 
alia)  with  improperly  st^boardiDg  and  neglecting 
to  wait  above  Blackwall  Point  untU  the  Ovingdean 
Grange  had  swung  clear,  in  breach  of  bye-law  47 
of  the  Thames  Bye-laws. 

Bye-law  47  of  tiie  Bye-laws  for  the  Regulation 
of  the  Biver  Thames  1898  is  as  follows : 

Steam  vessels  navigating  against  the  tide  shall  before 
rounding  the  following  points,  viz.  .  .  .  Blaokwall 
Point,  wait  until  any  other  vessels  rounding  the  point 
with  the  tide  have  passed  clear. 

A^pinaUy  K.O.  and  Stubhs  for  the  plaintiffs,  the 
owners  of  the  Forsete, 

Laing^  K.O.  and  Dawson  Miller  for  the  defen- 
dants, the  owners  of  the  Ovingdean  Orange. 

The  ar^ments  of  counsel  sufficiently  appear 
from  the  judgment. 

The  following  cases  were  referred  to : 

Cay»erj  IrtfinSt  and  Co.  v.  Oarron  Company ;  The 
Margaret,  52  L.  T.  Bep.  861;  5  Asp.  Mar.  Law 
Cas.  371;  9  App.  Gas.  873; 

The  Monte  Rosa,  68  L.  T.  Bep.  299 ;  7  Asp.  Mar. 
Law  Cas.  326 ;  (1898)  P.  23. 

The  Pbesidbut  [after  reviewing  the  evidence 
eaid :] — The  conclusion  to  which  1  have  come  is 
tbat  the  story  of  the  Forsete  has  in  it  the  sub- 
stantial element  of  accuracy,  by  which  I  mean 
that,  in  all  probability,  what  happened  was  that 
the  Ovingdean  Orange  in  turning  brought  herself 
to  the  south  side  of  mid-riTer,  and  that  the 
collision  took  place  to  the  south  and  not  to  the 
north  of  mid-channel.  It  is  common  ground  that 
the  Ovingdean  Orange  was  in  about  mid-river 
when  she  commenced  to  turn.  She  had  been 
stopped  tea  minutes,  according  to  the  evidence  of 
the  engibcer,  and  after  that  her  engines  were  put 
full  s^ed  astern.  The  effect  of  that  would  be, 
in  the  opinion  of  the  Elder  Brethren,  with  which 
I  ofpeee,  not  only  to  destroy  any  headway  which 
she  had«  but  to  give  her  stemway.  Then  assuming 
t^at  she  had  l^en  stopped  without  headway  in 
about    mid-channel,    and    given    her    action   of 


reversed  engines,  I  Qonfess  I  see  no  answer  to 
the  statement  that  in  these  circumstances  she 
must  have  come  to  the  south  of  mid-river.  There 
are  other  indications  which  point  in  the  same 
direction.  The  blow  was  a  right-angle  blow.  I 
think  there  is  no  doubt  about  that.  If  that  be 
so,  then  it  is  very  difficalt  indeed  to  understand 
how  the  collision  could  have  taken  place  to  the 
north  of  mid-channel,  because  we  know  where 
the  Forsete  was  when,  if  the  suggestion  is  true, 
she  started  to  come  out.  [The  learned  judge  then 
dealt  with  the  coUision  between  the  Forsete  and 
the  barge,  and  continued:]  On  the  whole,  the 
balance  of  evidence,  taking  the  admitted  facts, 
points  to  the  conclusion  that  the  story  of  the 
Forsete*s  is  the  true  story,  and  that  the  Oving- 
dean Change  eot  across  to  the  south  side  of  the 
river.  How  sue  did  so  is,  I  think,  clear.  She  did 
not  go  ahead  soon  enough  and  kept  her  screw 
workmg  astern  for  too  long,  and  so,  partly  owing 
to  that  and  partly  owing  to  the  action  of  the 
barge  in  preventing  the  Forsete  from  porting  and 
keeping  close  to  the  point,  and  so  passing  close 
unctor  the  stern  of  the  Ovingdean  Orange,  this 
collision  came  about.  Therefore  I  am  unable  to 
absolve  the  Ovingdean  Orange  from  blame.  I  do 
not  say  and  I  do  not  wish  to  say  anything  about 
whether  the  Ovingdean  Orange  was  turning  in 
an  improper  place.  The  Elder  Brethren  tell  me 
it  is  not  an  unusual  or  improper  place  to  turn  in 
for  the  purpose  of  going  into  the  West  India 
Dock,  and  I  confess  1  should  not  have  thought  it 
was  an  improper  place.  But  if  vessels  take  upon 
themselves  to  turn  at  that  point  they  must  do  so 
with  all  due  caution.  It  seems  to  me  as  if  there 
was  want  of  proper  look-out  on  the  Ovingdean 
Orange,  1  do  not  lay  more  stress  upon  that  than 
this,  that  it  explains  why  the  Ovingdean  Orange 
conducted  her  turning,  not  in  an  improper  place, 
but  not  with  that  proper  care  which  should 
have  been  shown. 

Now  I  have  to  d^al  with  the  case  of  the 
Forsete,  and  more '  difficulty  presents  itself.  The 
rule  which  applies  in  this  case — rule  47  of  the 
Thames  Bye-laws  appears  to  me  to  have  been 
broken  by  the  Forsete,  It  is  clear,  accord- 
ing to  tnat  rule,  that  as  she  was  navigated 
against  the  tide  she  should  have  waited  until 
vessels  navigating  with  the  tide  had  jpassed 
clear.  The  evidence  indicates  some  action  on 
her  part  which  might  be  urged  as  some  com- 
pliance with  tbat  nile,  because  she  says  that  at 
a  particular  point  she  stopped  when  she  heard 
three  blasts  from  the  Ovingdean  Orange.  1  think, 
however,  Uiat  the  evidence  of  the  engineer's  log 
shows  that  the  stopping  was  not  a  stopping  in 
compliance  with  that  rule,  but  merely  part  of  the 
order  to  go  full  speed  astern,  as  she  afterwards 
did.  Therefore  she  did  not  comply  in  any  sense 
with  that  rule,  which  compels  her  to  wait.  Now 
comes  the  further  question :  If  that  be  so,  can  it 
be  said  she  ought  to  be  held  liable  for  any  part  of 
this  collision,  or  ought  it  to  be  said  that  although 
she  broke  the  rule  she  did  not  cause  the  collision, 
and  that  the  Ovinadean  Orange,  not^thstanding 
breach  of  the  rule  by  the  Forsete,  by  ordinary 
care  could  have  avoided  the  collision,  and  is 
therefore  solely  liable  P  I  have  considered  that 
with  the  assistance  of  the  Elder  Brethren,  to 
which  I  attribute  considerable  importance, 
because  I  think  every  case  must  turn  upon  its 
particxdar  circumstances.    I  have  been  referred  to 
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the  oase  of  Cayzer,  Irvinef  and  Co.  v.  Carron 
Com/pany  {uhi  n«p.)»  ^  which  the  law  is  elaborately 
laid  down.  The  point  of  the  whole  matter  appears 
to  me  to  be  expressed  in  the  judgment  of  Jjord 
Watson  (52  L.  T.  Rep.  at  p.  364;  5  Asp.  Mar. 
Law  Cas.  at  p.  375 ;  9  App.  Oas.  at  p.  886),  when 
he  says  that  "  a  yeesel  ^ioh  is  proved  to  hare 
disregarded  these  precautions  "—that  is  rule  23 
(now  47) — "  mnst  accept  the  onus  of  showing  that 
the  neglect  of  them  did  not  contribute  to  aoy 
collision  or  damage  which  may  ha^e  occurred  at 
the  time  or  subsequently."  Then  he  savs :  '*  If 
that  conduct  on  the  part  of  the  Clan  Sinclair  had 
been  such  as  to  place  the  Margaret  at  this  dis- 
advantaffe,  to  throw  her  into  difficulties  and 
make  it  doubtful  what  course  she  ought  to  pursue, 
then  I  could  hardly  have  excused  the  Clan 
Sinclair  from  contribution  to  the  collision  in  the 
present  case  But  the  fact  was  not  so  .  .  . 
and  the  ground  of  my  judgment  is  shortly  this, 
that  assuming  there  was  a  breach  of  the  rule  and 
culpable  neglect,  yet  the  consequences  of  that 
neglect  could  have  been  avoided  by  ordintuy  care 
on  the  part  of  the  Margaret*'  The  above  passa|^ 
expresses  the  law,  and  one  has  to  apply  it  to  the 
facte  in  this  case.  In  that  case  some  of  the 
judges  thought  that  ordinary  care  on  the  part  of 
the  Margaret  would  have  prevented  any  collision 
even  though  the  Clan  Sinclair  broke  the  i*ulo 
and  was  therefore  in  a  place  where  she  ought  not 
to  have  beeo.  But  the  facts  in  the  present  case 
appear  to  me  to  be  different.  By  not  obeying 
tnis  rule  the  Forsete  brought  herself  into  a  posi- 
tion where  she  otherwise  would  not  have  l^n ; 
that  is  to  say,  she  got  herself  into  the  place 
where  the  collision  occurred  instead  of  bemg  a 
considerable  distance  above.  That,  however,  is 
not  enoup^h  to  condemn  her.  But  then  comes 
the  question,  by  her  being  there  did  she  hamper 
tbe  course  or  the  mancBuvres  of  the  Ovingdean 
Orange,  or  did  she  not  P  I  think  the  Ovingdean 
Orange  had  a  ri^ht  to  turn  at  the  point  she  did, 
and  the  very  ob3ect  of  rule  47  in  this  case  appears 
to  be  that  the  vessel  coming  up  to  Uie  point 
to  turn  round  shall  have  the  river  clear  from 
the  approach  of  vessels  coming  down.  That 
object  not  having  been  attained  in  this  case, 
circumstances  of  difficulty  arose,  partly  in 
connection  with  the  Ovingdean  Orange  herself 
and  partly  in  connection  with  the  barge,  which 
would  not  have  arisen  if  the  Forsete  had  obeyed 
the  rule.  Under  those  circumstances  it  appears 
to  me  and  to  the  Elder  Brethren  that  the  Forsete 
by  what  she  did  enhanced  the  difficulties  of  the 
situation  in  which  the  Ovingdean  Orange  was 
placed,  and  threw  upon  her  the  difficulty  of  taking 
more  than  ordinaiy  care  in  doing  what  she  did. 
Therefore,  although  the  Ovingdean  Orange  was 
to  blame  for  not  exercising  more  care  than  she 
did,  I  cannot  say  that  there  was  not  placed  upon 
her  a  ereater  difficulty  than  there  should  have 
been  placed  upon  ber,  by  reason  of  the  Forsete 
coming  improperly  into  the  position  she  did.  It 
was  not  due  entirely  to  the  Ovingdean  Orange, 
because  no  doubt  tbe  barge  hampered  the  Forsete, 
but  then  the  Forsete  ought  noc  to  have  been  in 
that  place,  because  by  coming  there  she  found 
herself  hampered  by  the  barg^,  and  the  Ovingdean 
Orange  found  herself  confronted  by  difficulty  to 
which  she  would  not  have  been  exposed  had  not 
the  Forsete  b^en  in  that  place  hampered  by  the 
barge.      For  that  state  of  things  the  Forsete  is 


responsible,  having  broken  the  rule,  and  there- 
fore the  conclusion  to  which  I  have  come  is  that 
the  Forsete  and  the  Ovingdean  Orange  are  both 
to  blame  for  this  collision. 

Solicitors:  for  the  plaintiffs,  Thomcu  Cooper  andt 
Co. ;  for  the  defendants,  WiUiam  A.  Crump  and  Son. 


March  28  and  29, 1901. 

(Before  Sir  F.  Jeune,  President,  and  Tbinitt 

Masters.) 

The  Swift,  (a) 

Jurisdiction — Danube  done  to  oyster  bed  and 
oysters — Admiralty  Court  Act  1861  (24  Vkl. 
c.  10),  M.  7,  35-.fifea  Fisheries  Act  1868  (31  &  32 
Vict.  c.  45),  ss.  51,  53,  54. 

An  action  in  rem  vnU  lie  under  sect.  7  of  the 
Admiralty  Court  Act  1861 /or  damage  done  &y  a 
ship  to  an  oyster  fishery. 

Where  a  vessel  u>as  so  negligently  navigated  (hat 
in  passing  over  an  oyster  bed,  although  due 
notice  had  been  given  of  it,  she  took  the  gromd 
and  damaged  the  bed  and  oysters  onit: 

Held,  that  the  oumers  of  the  fishery  were  eniiUed 
to  recover  damages  for  the  injury  to  the  bed  and 
the  oysters. 

This  was  an  action  in  rem  brought  by  the 
WMtstable  Oyster  Fisheiy  Company  M^ainst 
the  defendants,  who  were  owners  of  the 
Norwegian  brigantine  Swift,  for  damages  for 
injuries  done  to  their  oyster  bed  and  oysters. 

The  material  facts  were  as  follows : — 

About  12.30  p.m.  on  the  30th  Sept.  1900.  the 
Sioift,  while  on  a  voyage  from  Fredrikstad  to 
Faversham  with  a  oarg^  of  boards,  was  making 
for  the  East  Swale,  at  the  mouth  of  the  ri?er 
Thames.  The  weather  was  fine  and  clear,  the 
wind  a  fresh  breeze  from  the  S.W.,  and  the  tide 
about  two  hours  before  high-water  ordinary  neaps, 
and  the  Stoift,  which  was  drawing  12ft.  2in.  aft, 
was  standing  in  on  the  starboard  tack  over  the 
defendants'  oyster  bed  towards  the  Whitstable 
eJiore,  when  she  touched  the  ground  aft  in  I2f t. 
of  water.  She  then  fell  off  slowly  before  the 
wind,  came  round  under  a  starboard  helm,  and 
as  she  filled  on  the  port  tack  dragged  OTer  tbe 
ground.  Finally  she  got  away  to  Uie  northward 
and  anchored  in  deep  water. 

About  the  middle  of  the  north  or  sea  boundarj 
of  the  oyster  beds  a  watch-boat  was  stationed,  and 
the  Swtft  was  boarded  by  the  crew,  who  made  a 
complaint  and  subsequently  reported  that  the 
master  of  the  Sioift  had  neglected  to  keep  away 
when  hailed  by  them  that  there  was  not  sufficient 
water  for  her  at  the  then  state  of  the  tide. 

Evidence  was  called  by  tbe  plaintiffs  that  the 
oyster  beds  had  been  injured  by  the  grounding  of 
the  defendants'  ship,  and  that  large  quantities  of 
oysters  had  been  destroyed. 

The  defendants  did  not  dispute  the  title  of  the 
plaintiffs  to  the  ownership  of  the  oyster  beds  (b), 

<a)  fieported  by  Chbistophib  Uead,  £*q  .  B»rrtat«tr.*t-t^« 
(b)  The  oyster  fishery  and  beds  Ijing  below  low-water 
mark  are  parcel  of  the  Manor  of  Wbitetable.  For  a  foU 
aooonnt  of  the  fishery  and  its  history  see  The  Free 
Fishers  of  Whitstable  v.  Foreman,  16  L.  T.  Rep.  747,  at 
p.  748 ;  1..  Bep.  2  C.  P.  688,  at  pp.  694  to  704.  Tbs 
oompaDj  was  reoonstitated  by  the  Whitstable  Oyster 
Fishery  Act  1896  (59  &  60  Vict  c.  zli.). 
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but  contended  that  the  Svoift  was  InBing  lawfully 
navigated  without  negligence  at  tKe  mouth  of  a 
tidal  river;  that  the  ordmary  user  of  the  river  as 
a  public  highway  involved  the  right  of  grounding ; 
that  the  nuister  of  the  vessel,  being  a  foreigner, 
had  no  knowledge,  or  in  fact  notice,  that  there 
was  property  under  the  water  which  would  be 
injured  by  attemptmg  to  pass  over  Jt  at  that  par- 
ticular state  of  the  tide;  that  there  was  no 
indication  on  the  published  charts  of  the  existence 
of  the  oyster  beos,  nor  were  the  limits  of  the 
fishery  property  marked  by  buoys  and  beacons. 
They  also  alle|^ed  that  the  chief  purpose  of  the 
watch-boat  being  stationed  where  it  was,  was  to 
prevent  the  oysters  being  stolen,  and  only  a  few 
of  the  beacons  which  should  have  indicated  the 
boundary  of  the  beds  were  standing  above  water, 
so  that  there  was  no  proper  indication  of  what  the 
limits  of  the  fishery  were.  It  was  further  con- 
tended by  the  defendants  that  an  action  in  rem  in 
respect  of  the  alleged  damage  to  the  ousters 
would  not  lie,  for,  at  the  time  of  the  passing  of 
the  Admiralty  Court  Act  1861,  there  was  no  pro- 
perty in  oysters  as  they  were  animcUia  ferse 
fuUurse,  so  that  this  could  not  be  such  "  damage 
done  by  a  .ship  *'  as  was  contemplated  by  thac 
statute.  Further,  that  when  the  Sea  Fisheries 
Act  1868  gave  property  in  oysters  by  sect.  51,  it 
provided  a  remedy  in  sect  53,  and  limited  that 
remedy  to  personal  proceedings  against  the 
master  of  the  ship  or  other  person  actually  com- 
mitting an  offence  against  the  Act. 

By  sect  7  of  the  Admiralty  Court  Act  1861  (24 
Viot  c.  10) : 

The  High  Ck>iirt  of  Admiralty  shall  have  jarisdiotion 
ov^r  Any  olaim  for  damage  done  by  any  ship. 

Sect  85  is  as  follows : 

The  jnriediotion  conferred  by  this  Act  on  the  High 
Court  of  Admiralty  may  be  ezeroised  either  by  proceed- 
ings in  rem  or  prooeedings  in  personam. 

Sects.  51,  53,  and  54  of  the  Sea  Fisheries  Act 
1868  (31  &  32  Yict.  c.  45)  are  as  follows : 

Sect  51.  All  oysters  .  .  .  being  in  or  on  any 
private  oyster  bed  whioh  is  owned  by  any  person  inde- 
pendently of  ibis  Act,  and  is  sufficiently  mtttked  out  or 
soffieiendy  known  as  saoh,sh*U  be  the  absolate  property 
of  .  .  .  snch  owner  .  .  .  and  in  all  conrt«  of 
law  and  equity  and  elsewhere,  and  for  all  purposes,  oi?U, 
criminal,  or  other,  shall  be  deemed  to  be  in  the  acin«i 
poeeeesion  of    .     .    .    snch  owner.     .     .     . 

Sect.  53.  It  shall  not  be  lawfnl  for  any  person  other 
than  the  .  .  .  owner  of  any  such  private  oyster  bed. 
his  agents,  servants,  and  workmen,  within  the  limits 
of  snch  bed  .  .  .  except  for  a  lawfnl  parpose  of 
navigatioii  or  anchorage : — To  disturb  or  injure  in  any 
maniier,exoepta8last  aforesaid,  any  oyster  .  .  .  bed, 
or  oysters  ...  or  the  oyster  .  .  .  fishery.  And  if 
any  person  does  any  act  in  contravention  of  this  section 
he  shall  be  Uable  to  the  following  penalty,  nam«ly,  to  a 
penal^  not  exceeding  two  pounds  for  the  first  offence, 
and  not  exceeding  five  pounds  for  the  second  offence ; 
and  not  exceeding  ten  pounds  for  the  third  and  every 
sabsaqnent  offence ;  and  every  such  person  shall  also  be 
liabla  to  make  fall  compensation  to  the  .  .  .  owner 
.  .  .  for  all  damage  sustained  by  .  .  .  him  by 
reaaon  of  his  unlawful  act,  and  in  default  of  payment  the 
may  be  recovered  from  him  by  the  .  .  .  owner 
by  proceedings  in  any  court  of  competent  juris- 
(bnt  not  in  a  summary  manner),  whether  he  has 
been  prosecuted  for  or  convicted  of  an  offence  againbt 
this  section  or  not 

Sect  54.  Provided  always,  that  nothing  in  the  last 
foregoing  section  shall  make  it  unlawful  for  any  person 


to  do  any  of  the  things  therein  mentioned 
(b)  In  the  case  of  a  private  oyster  bed  owned  by  any 
person  independently  of  this  Act,  if  it  is  not  sufficiently 
marked  out  and  known  as  such. 

Aapinall,  K.C.  aud  A,  E,  Nelson  for  the 
plaintiffs. 

Laing,  K.C.  and  E,  Stokee  for  the  defendants, 
the  owners  of  the  Svoifl, 

The  arguments  of  counsel  sufficiently  appear 
above  and  in  the  judgment. 

The  following  Acts  and  cases  were  referred  to : 

The  Admiralty  Court  Act  1861  (24  Yict  c.  10), 

ss.  7,  35 ; 
The  Sea  Fisheries  Act  1868  (31  ft  32  Vict  c.  45), 

ss.  51,  53,  54 ; 
Maywr  of  Colchester  v.  Brooke,  7  Q.  B.  339  ; 
The   Vera  Crux,  52  L.  T    Bep.  474 ;  5  Asp.  M^r. 

Law  Cae.  386  ;  10  App.  Cat.  59  ; 
The  Octavia  Stella,  57  L.  T.  Bep.  632  ;  6  Asp.  Mar. 

Law  Cas.  182. 

The  Pbbsidbnt. — ^This  is  an  action  in  rem 
brought  in  the  Admiralty  Division  for  damage 
done  to  oyster  beds  and  to  oysters,  the  property 
of  the  Whitstable  Oyster  Fishery  Company,  and 
it  is  brouffht  against  the  owners  of  the  brigantine 
Sivift,  The  first  question  is  one  of  law,  namely, 
whether  any  such  action  can  He.  I  am  perfectly 
clear  that  it  can.  Before  the  Fisheries  Act  1868 
I  confess  I  should  have  thought  it  clear  that  an 
action  would  lie,  because,  apart  from  the  authority 
of  the  decided  cases,  ana  the  very  well-known 
case  of  ilfat^ar  of  Colchester  v.  Brooke  {ubi  0tfp.)» 
I  should  have  thought  that  where  a  person 
has  property  in  the  soil  of  a  river  and  has  a  right 
of  n8hei*T,  if  anybody  came  and  disturbed  that 
soil  and  killed  some  of  the  oysters  placed  there 
by  the  owner  of  the  fishery,  an  action  at  common 
law  would  lie  against  him,  certainly  for  disturbing 
the  soil,  which  appears  to  me  to  be  a  case  of 
trespass  with  its  peculiar  damage,  and,  I  should 
have  thought,  also  in  respect  of  the  oysters,  for 
they  had  bec6me  the  subject  of  property  in  the 
ordinary  way,  having  become  raduced  into  pos- 
session. Wnen  we  get  to  the  Fisheries  Act,  the 
matter  is  perfectly  clear.  There  the  law,  beyond 
all  question,  makes  these  things  property,  and 
therefore  under  the  Fisheries  Act  we  have  persons 
owning  property,  whose  property  has,  it  is  alleged, 
been  oauiaged.  The  question  left  for  considera- 
tion is  whether  the  Admiralty  Court  gave  juris- 
diction of  this  particular  kind — namely,  to  arrest 
the  vessel  and  proceed  afterwards  in  the  Admi- 
ralty Court.  It  gave  jurisdiction  in  rem  and  in 
personam,  aod  tne  question  is  whether  this  is 
damage  done  by  a  ship  within  the  meaning  of 
the  Admiralty  Court  Act  Against  that  view 
the  case  of  The  Vera  Cruz  {ubi  sup.)  has  been 
cited;  but  it  appears  to  me  a  wholly  different 
case.  I  can  well  understand  that  in  the  case  of 
the  Vera  Cruz  it  may  have  been  held,  as  it  was 
held,  that  there  was  no  damage  done  by  a  ship 
within  the  meaning  Of  the  Admiralty  Act. 
Lord  Campbell's  Act  gave  an  action,  for  the 
first  time,  to  the  executors  or  representatives  of 
a  person  whose  death  had  been  caused  by  negli- 
gence, in  respect  of  that  negligence — that  being, 
lor  the  first  time,  a  cause  of  action  according  to 
law,  and  the  question  was  whether  afterwards, 
when  the  Admindty  Court  Act  passed,  the 
Admiralty  Court  obtained  jurisdiction  over  such 
matters.    I  can  understand  that  that  would  not 
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be  80,  becaaee  the  claim  was  damage  done  by  a 
ship,  and  the  Honse  of  Lords  clearly  thought 
that  the  damage  in  that  case  wa«i  not  the  sort 
of  damage  which  was  contemplated  bj  the  Admi- 
ralty Court  Act.    Lord  Watson  puts  the  matter 
simply  on  that  very  narrow  basis.    He  said  :  **  I 
entertain  no  doubt  that  a  right  of  action  such  as 
that  giTen  by  Lord  CampbellV  Act    ...    is 
not  damage  done  by  a  ship."     When  the  learned 
judgment  of  Lord  Sel borne  is  read,  it  is  seeu  that 
there  is  good  reason  for  saying  that  altbouj^h 
in  the  broad  sense  it  was  damage  done  by  a  ship, 
it  was   not  damage  done  by  a  ship  within  the 
meaning  of  the  Admiralty  Court  Act.    "  No  one 
can  say,**  Lord  Selbome  says,  "  that  Lord  Camp- 
bell's Act  relates  expressly  to  claims  for  damage 
done  by  ships;  and  this  section  in  the  Act  of 
1861  relates  to  that  and  to  nothing  else — mari- 
time damage  by  ships  is  the  subject  of  that  lei^is- 
lation;  general  injuries  resulting  in  loss  of  life 
by  wrongful  acts,  and  so  forth  are  the  subject  of 
the  other.    It  is  not  very  likely  that  when  the 
legislation  goes  on  such  different  lines  it  should 
be  intended  indirectly  to  affect  by  the  one  legis- 
lation, and  in  u  peculiar  manner,  a  particular  case 
which  may  or  may  not  arise  under  the  other 
legislation.'*      That  by  no  means  exhausts  the 
very  learned  judgmeut  which  he  delivered,  but  it 
appears  to  me  that "  damage  done  by  a  ship  ''  was 
exactly  what  the  damage  in  this  case  was ;  nnd, 
apart  from  the  bpecial  property  ujeated  in  oybters 
by  the  Fisheries  Act,  it  appears  to  mo  clear  that 
the  moment  you  say  that  you  luay  have  an  action, 
either  in  rem  or  in  personanij  for  damage  done 
by  a  ship,  you  do  bring  in  damage  done  not  only 
to  other  ships  but  to  other  property.     No  doubt 
the  fact  that  damage   was  done  to   piers   was 
mainly  had  in   view   wh^n   actions  for  damiigH 
done  by  ships  to  other  kinds  of  property  were 
introduced,  and    in    principle  thei-e   appears   to 
be     no    difference    between    d«mage    done    to 
fiTihery  ground^  belooging  to  persons  or  damage 
done  to  ojsters  upon  thos«  grounds,  belonging 
to  persons,  and  damage  doi^e  to  piers.     Therefore 
I  think  it  is  clear  that  an  action  lie»  in  lei^pect  of 
this  particular  matter. 

Then,  what  is  the  groimd  of  the  action  P  There 
is  no  doubt  that  this  particular  area,  although 
owned  by  the  plaintiffs,  and  although  they  have 
a  right  to  lay  down  oysters  in  it,  is  still  subject 
to  the  ordinary  rights  of  navigation.  That  was 
the  view  expressed  in  Mayor  of  Colchester  v. 
Brooke  (ubi  sup.),  and  it  is  sufficiently  clear  that 
although  you  may  have  a  grant  of  rights  of 
fishery  and  ownership  of  the  soil,  still  such  rights 
are  not  in  derogation  of  the  general  rights  of 
navigation  which  exist  anterior  to  and  indepen- 
dently of  such  special  and  private  rights.  Tbere- 
fore  the  right  to  own  this  soil  in  this  particular 
condition  and  to  keep  oysters  there  is  a  right 
which  is  subject  to  the  ordinary  purposes  of 
navigation,  and  there  is  no  power  to  exclude  ships 
from  passing  over  that*  area  in  the  ordinary 
course  of  navigation.  Indeed,  one  may  go  one 
step  furthrr,  because  if  it  can  be  shown  that  in 
the  ordinary  course  of  navigation  it  was  neces- 
sary or  proper  to  touch  the  soil,  whether  with 
the  vessel  herself  or  by  anchors,  in  that  case 
there  would  be  such  a  right  of  grounding  or 
anchoring,  notwithstanding  the  ownership  in  the 
soil  or  in  the  oysters  upon  it.  That  was  decided 
in  the  Colchester  case,  because  there  what  was 


proved  was  th^kt  in  the  ordinary  course  of  naviga- 
tion it  was  necessary  for  vessels  to  ground  at 
least  once  before  getting  up  to  Colchester,  becaase 
the  distance  could  not  be  done,  as  a  matter  of 
time,  on  a  single  tide.    Therefore  it  was  held  that, 
the  ordinary  rights  of  navigation,  in  spite  of  there 
being  an  oyster  fishery,  gave  a  right  to  ground 
under  proper  circumstances  and  at  a  proper  tinie. 
So.  if  it  coald  be  shown  that  there  was  a  right  of 
grounding  in  the  ordinary  and  proper  course  of 
navigation  that  would  have  been  another  matter, 
but  in  this  case  it  is  clear  that  the  grounding  was 
not — it  is  not  suggested  that  it  was — a  grounding 
in  the  ordinary  course  of  navigation.    The  master 
of  the  Sioift  never  intended  she  should  ground. 
How  far  he  was  negligent  may  be  another  matter, 
but  it  is  clear  that  this  act  cannot  be  justified  as 
ao  exercise  of  the  ordinary  rights  of  navigation. 
Under  those  circumstances  was  there  negugenoe 
on  his  part  P    It  is  said  that  he  had  no  knowledge 
and  no  sufficient  notice,  and  need  not  net-essaiilT 
have  had  any,  that  this  was  an  oyster  fishery.    1 
agree  it  must  be  proved,  not  that  ne  actually  inew, 
but  that  he  ought  to  have  known ;  in  other  words, 
you  could  not  show  there  was  negligence,  for  this 
purpose,  in  his  touching  the  ground  at  any  place 
unless  you  can  show  that  he  kne<v,  or  ought  to  have 
known,  that  that  was  an  area  within  wmch  oysters 
were  or  were  likely  to  be  placed.    In  this  case 
was  there  such  knowledge  r    A  great  deal  has 
been  said  about  the  beacons  and  marks  indicatiiig 
the  area,  and  considerafion  of  the  evidence  leadd 
me  to  think  that  the  beacons — namely  those  fixed, 
standing  beacons — were  at  the  time  when  this 
accident  took  place  undoubtedly  deficient.    Bat 
there  were  also  the  floating  beacons,  though  they 
would  not   serve   the  same  purpose,  because  no 
doubt  they  are  put  there  rather  to  divide  one 
class  of  oyster  from  another,  and  they  would  not 
convey  to  anybody  so  clearly  the  knowledge  that 
this  area  was  fenced  off.     StiU,  they  were  there, 
and  1  am  not  prepared  to  say  that  they  would  not 
be  sufficient  to  convey  information  as  to  their 
purpose  to  a  person  who  was  on  the  alert.    Bnt 
to  my  mind  the  matter  does  not  depend  upon  the 
particular  marks  though  it  is  a  criticism  of  that 
to  say  that  whether  they  were  sufficient  or  not 
they  were  not  seen  by  the  captain  or  th«s  mate  of 
the  Swift,    Apparently,  as  far  as  I  can  make  out, 
no  one  on  the  Sioift  saw  any  beacons  at  all,  and 
that,  to  my  mind,  throws  a  great  deal  of  light 
upon  the  case,  because  it  does  not  show  that  core 
which  a  person  navigating  those  waters  ought  to 
use.  But  the  case  does  not  stop  there  at  all,  because, 
to  my  mind,  those  on  the  Svoift  had,  on  that  par- 
ticular   occasion,    clear    and    distinct    wammg. 
Those  on  the  watch- boat  Betsy  were  there  for  the 
purpose,    amons    other  things,    of  keeping   off 
ships  which  in  their  judgment  might  be  likely  to 
injure  the  ground,  and  their  evidence  is  that  tbey 
waved  and  nailed,  I  need  not  go  into  the  question 
of  whether  they  hailed,  but  Uiey  certainly  have 
►tated  here  that  they  gave  very  dear  indications 
that  the  vessel  approaching  ought  not  to  enter 
that  particular  area.    The  answer  is  a  complete 
denial  that  any  such  waving  or  hailing  was  seeo 
or  heard  on  l)oard  the  ship.     At  any  rate,  those 
in  the  Betsy  were  sufficiently  on  the  alert,  because 
directly  after  the  vessel  came  in  and,  as  they  say, 
had  been  fast  on  the  ground  for  a  little  time, 
they    undoubtedly    boarded    her   and   made   a 
complaint.      The    evidence   of   the   captain  of 
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the  Stoift  is  very  unsatisfactory  on  that  point, 
because  he  would  not  admit  that  anything  of  the 
sort  occurred.  If,  as  I  have  no  douht,  they  did 
board  the  Swift  and  make  a  complaint,  I  think 
one  can  f^  a  step  further  and  say  that  they  were 
keenly  alive  to  their  duties.  I  am  therefore  dis- 
posed to  believe  that  they  saw  the  vessel  entering 
the  area  in  which  she  was  likely  to  ground,  and 
I  cannot  help  thinking  that  in  those  circumstances 
they  did  what  they  say  they  did — namely,  make 
signs  to  her  to  keep  out  of  the  oyster  ground. 
The  captain  of  the  Svnft,  although  he  is  in  the 
habit  ox  going  to  and  from  Faversham,  said  he 
did  not  know  of  the  presence  of  theee  beds.  It 
appears  to  me  difficult  to  believe  that  u  man  in 
seafaring  employment  can  go  to  and  from  Faver- 
sham for  twenty  yeare^-even  allowing  for  the 
fact  of  his  being  a  foreigner — without  knowing 
what  I  should  think  pretty  nearly  everybody 
knows,  namely,  that  there  are  valuable  ouster 
beds  lying  just  off  Whitstable.  I  am  taking  the 
same  view  as  was  taken  by  Lord  Hanueu  in 
reepeot  of  the  conduct  of  the  pilot  in  The  Octavia 
Stetla  {ubi  sup.),  and  I  confess  I  am  quite  unable 
to  accept  the  view  that  the  captain  was  not,  as  a 
mere  matter  of  general  knowledge,  well  awaieof 
the  presence  of  these  oyster  beds.  Therefore  I 
think  that,  both  from  general  knowledge  and 
f>om  siiecial  warning  received  at  the  time,  the 
captain  knew,  or  ousht  to  have  known,  that  in 
entering  that  particumr  part  of  the  water  he  was 
iioing  upon  what  was  an  oyster  bed.  Then  the 
question  is,  notwithstanding  that,  had  he 
i^af on  to  suppose  that  he  could  go  safely 
over  vrithoiit  grounding — was  it  negligence  on 
his  part  to  take  the  sround.^  I  think  that 
it  was  ?  I  think  that  he  should  have  avoided 
going  into  that  shelving  area,  and  the  Elder 
Brethren,  whom  I  have  consulted,  are  of  the 
name  opinion.  I  think  thei'e  is  negligence  proved 
against  the  captain;  that  he  knew  or  ought  to 
have  known  of  the  presence  of  the  oyster  beds, 
and  that  under  the  circumstances  his  grounding 
was  an  act  of  negligence  for  which  his  owners  are 
respon»^ible.  There  must  be  judgment  for  the 
plaintiffs,  with  a  reference  to  assess  the  damages. 

Solictors  for  the  plaintiffs.  Lawless  and  Co. 
Solicitors  for  the  defendants,  Stokes  and  Stokes, 
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April  25,  26,  and  July  22, 1901. 

(Before  the  Lord  Gha.ncbllob  (Halsbury), 
Lfords  Macnaghten,  Shand,  Davet,  Bramp- 
ton, Robertson,  and  Lindlet.) 

Williams  and  others  v.  Canton  Insurance 

Office,  (a) 

ON  APPEAL  from  THE  COURT  OF  APPEAL  IN 

ENGLAND. 

Marine  insurance — Insurance  on  chartered  freight 
— Lien — Cesser  clause — Bill  of  lading  freight — 
Lose  by  perils  of  the  sea. 

A  •hip  was  chartered  for  a  specified  voyage  for  a 
lump  freight^  payable  on  delivery  of  the  cargo. 

The  charter-party  provided  that  the  master  should 
sign  bills  of  lading  at  any  rate  of  freight  which 
the   charterers  might  require^    but  not    under 

(«>  Baporttd  bj  C.  E.  Maldbn,  Esq.,  Barriiter-ftt-Law. 


I  chartered  rates,  or  difference  to  be  settled  in 
ca^h  on  signing  bills  of  lading.  There  was  also 
a  clause  providing  for  the  cesser  of  the  char- 
terers* liability  upon  shipment  of  the  c^rgo  pro- 
vided that  the  cargo  was  worth  freight,  dead 
freight,  and  demurrage  on  arrival  at  the  port  of 
discharge,  the  vessel  to  have  a  lien  thereon  for 
the  recovery  of  all  freight,  dead  freight,  and 
demurrage. 

The  owners  insured  the  lump  freight  **  chartered 
or  as  if  chartered,  as  valued,  on  board  or  not  on 
board.^* 

A  full  cargo  was  shipped,  but,  owing  to  the  loss 
of  part  of  it  on  the  voyage  by  perils  of  the  sea, 
the  bill  of  lading  freight  at  the  port  of  discharge 
woe  not  equal  to  the  chartered  freight,  though 
the  cargo  itself  was  worth  more  than  the  char- 
tered freight.  The  bills  of  lading  preserved  no 
general  lien  on  the  cargo. 

In  an  action  against  the  underwriters  on  the 
policy  to  recover  the  difference  between  the  bill 
of  lading  freight  and  the  chartered  freight : 

Held  (affirming  the  judgment  of  the  court  below), 
that  they  were  not  liable,  as  there  had  been 
no  loss  of  chartered  freight  by  perils  of  the 


sea. 


This  was  an  appeal  from  a  judgment  of  the 
Court  of  Appeal  (Smith,  Williams,  and  Romer,. 
L.JJ.),  who  had  affirmed  a  judgment  of  Bruce,  J. 
at  the  trial  before  him  without  a  jury. 

The  case  is  r»'ported,  under  the  name  of 
Brankelow  Steamship  Company  v.  Canton  Insur- 
ance Office,  81  L.  T.  Rep  6  ;  8  Aep.  Mar.  Law  Cas. 
563 ;  (1899)  2  Q.  B.  178. 

The  action  was  brought  by  the  appellants,  the 
owners  of  the  steamship  Bamleh,  against  the 
underwriters  oi  a  policy  of  iusuranoe  upon  char- 
tered freight. 

The  facts  are  set  out  sufficiently  in  the  head- 
note  above,  and  more  fully  in  the  judgment  of 
Lord  Brampton. 

J.  Walton,  K.C.,  Pickford,  K.C.,  and  Horridge, 
K.C.,  for  the  appellants,  contended  that  the  courts 
below  were  wrong  in  saving  that  only  "  bill  of 
ladW  freight "  had  been  lost  by  the  perils  insured 
aeainst  and  not  *'  chartered  freight,"  and  that  if 
chartered  freight  was  lost  it  was  by  the  act  of 
the  master  in  signing  bills  of  lading  in  the  form 
in  which  they  were  signed.  Where  a  policy  refera 
to  chartered  freight  the  underwriter  must  be 
taken  to  contract  with  reference  to  th^  charter : 

'  (see  The  Alps,  68  L.  T.  Rep.  624;  7  Asp.  Mar. 

I  Law  Cas.  337;  (1893)  P.  109)  which  followed 
Inman  Steamship  Company  v.  Bischoff,  47  L.  T. 
Rep.  581 ;  4  Asp.  Mar.  Law  Cas.  419 ;  5  Asp. 
Mar.  Law  Cas.  6 ;  7  App.  Cas.  670).  There- 
fore the  respondents  must  be  tak«n  to  have 
notice  of  the  clause  as  to  signing  bills  of  lading, 
which  were  in  the  ordinary  form.  If  a  cargo 
was  loaded  under  bills  of  lading  under  which  the 
freight  was  3000Z.  on  arrival  the  charterer  is  not 
liable,  but  the  owner  is  entitled  to  the  bill  of 
lading  freight,  and  has  a  lien.  The  goods  were 
lost  and  he  lost  the  lien,  and  so  lost  the  6001., 
the  difft-rence  between  the  chartered  freight  and 
the  bill  of  lading  freight,  which  he  cannot  recover 
i>ny  other  way.  The  loss  is  really  a  loss  of 
chartered  freight  by  perils  of  the  seas;  but  if  it 
is  only  bill  of  lacung  freight  it  is  covered  by 
the  policy,  which  was  on  freight  *'  chartered  or  as 
if  chartered." 
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Carver,  K.C.  and  /.  A,  Hamilton,  K.C.,  for 
the  respondente,  maintained  that  there  was  in 
fact  no  loss  of  chartered  freight.  The  cesser 
clause  did  not  exonerate  the  charterers  from  the 
payment  of  the  lump  freight  unless  the  correla- 
tive lien  was  effective.  This  was  settled  by  the 
decision  of  the  Court  of  Appeal  in  Hansen  v. 
Harrold  (70  L.  T.  Rep.  475 ;  7  Asp.  Mar.  Law  Cas. 
464;  (1894)  1  Q.  B.  (512).  which  practically  over- 
ruled French  v.  Gerber  (36  L.  T.  Rep.  350 ;  3  Asp. 
Mar.  Law  Cas.  403 ;  2  C.  P.  Div.  247) :  (see  also  the 
Scotch  case  of  Arospe  v.  Barr,  8  R.  602).  The 
i-espondents  are  not  concerned  with  bill  of  lading 
freight.  The  appellants  are  in  this  dilemma  : 
either  the  charterers  are  still  liable  for  the 
freight,  or  the  loss  was  caused  by  the  act  of  their 
Agent,  the  master,  which  is  not  a  peril  insured 
against.  The  following  cases  were  also  referred 
to: 

Bensaude  v.  Thames  and  Mersey  Marine  Insurance 
Company,  77  L.  T.  Bep.  282;  8  Avp  Mar.  L%w 
Can.  315;  (1897)  A.  C.  609  ; 
Turtibull,  Martin,  and  Co.  v.  Hull  Under  writ  ern* 
Association,  S2  L.  T.  Bep.  818;  (1900)  2  Q.  B. 
402; 
The  Bedouin,  69  L.  T.  Bep.  782 ;    7  Asp.  Mar.  Law 

Caa.  391 ;  (1894)  P.  1 ; 
Wilson  V.  Joneit,  15  L.  T.  Bep.   669  ;  2  Mar.  Law 

Cas.  O.  S.  452  ;  L.  Bep.  2  Ex.  139 ; 
Clink  V.  Radford,  64  L.  T.  Bep.  491  ;    7  Aep.  Mar. 

Law  Ci»8.  10;  (1891)  1  Q.  B.  625; 
Dunlop  V.  Balfour  and  Co.,  66   L.  T.  Bep.  455  ; 

7  Aep.  Mar.  Law  Cas.  181  ;  (1892)  1  Q.  B.  507  ; 
Barber  v.  Fleming^  L.  Bep.  5  Q.  B.  69. 

/.  Walton,  K.C.  in  reply. — Hansen  v.  Harrold 
goes  too  far,  and  should  be  overruled.  Gardner  v. 
Trechm,ann  (53  L.  T.  Elep.  518 ;  5  Asp.  Mar.  Law 
Cas.  558 ;  15  Q.  B.  Div.  154)  is  in  the  appellants* 
favour. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships took  time  to  consider  their  judgment. 

July  22. — Their  Lordships  gave  judgment  as 
follows : — 

The  LoBD  Chancbllor  (Halsburyj.  —  My 
Lords :  A  vessel  called  the  Ramleh^  owned  by  the 
Brankelow  Steamship  Company,  was  chartered  at 
a  lamp  sum  freight.  Th»)  charter  was  for  a 
voyage  from  the  River  Plate  to  Liverpool  and  the 
freight  by  the  charter-party  was  a  lump  sum  of 
3000Z.  A  cesser  cUuse  provided  that  the  char- 
terers' liability  was  to  cease  upon  shipment  of 
the  cargo,  "provided  said  cargo  is  worth  the 
freight,  dead  freight,  and  demurrage  on  arrival 
at  the  port  of  discbarge,  but  vessel  to  have  a  lien 
tber*'on  for  recovery  of  all  freight,  dead  freight, 
demurrage,  and  m11  other  charges  whatsoever."  It 
is  not  denied  that  the  vessel  arrived  at  her  port  of 
discharge.  Liverpool,  worth  the  freight  due.  A 
claim  is  now  made  under  a  policy  of  insurance 
which  was  effected  with  the  Canton  Insurance 
Company  against  perils  of  the  sea  upon  freight 
**  chartered  or  as  if  chartered."  These  words 
**  or  as  if  chartered  "  have,  to  my  mind,  no  mean- 
ing where  there  is,  as  in  this  case,  a  chartered 
freight,  and  if  they  have  any  meaning  at  all  in 
other  cases,  of  whicn  I  have  some  doubt,  I  decline 
to  speculate  as  to  what  their  meaning  would  be 
in  a  case  different  from  the  present.  The  char- 
tered freight  was  earned  so  far  as  the  charter 
itself  was  concerned,  and  if  the  whole  charterers' 
freight  has  not  been  realised  it  has  not  been  by 
any  fault  of  the  sea  that  this  has  occurred,  and  I 


am  very  clearly  of  opinion  that  the  judgment  of 
the  Court  of  Appeal  is  right  and  ought  to  be 
affirmed. 

Lnrd  Macnaghtsn. — My  Lords:  I  ag^  I 
think  that  the  judgment  of  Smith,  L.J.  is  per- 
fectly  right.  It  st-ems  to  me  to  be  clear  that  the 
insui-ance  was  upon  the  chartered  freight.  What- 
ever may  be  the  meaning  of  the  expression 
*'  freight  chartered  or  as  if  chartered,"  the  subject 
of  the  insurance  was  the  lump  sum  freight  valued 
at  3000Z. — that  and  nothing  else.  I  also  think  that 
one  of  two  things  has  happened.  Either  this  freight 
has  not  been  lost  and  the  charterers  are  liable 
to  pay  the  full  sum,  or  the  loss  has  occurred  not 
from  peri  J  s  of  the  sea,  but  in  consequence  of  the 
form  in  which  the  bills  of  lading  were  taken.  It 
seems  to  me  that  it  is  not  desirable  to  discuss  the 
question  whether  the  cesser  clause  in  the  charter- 
party  became  operative,  because  that  Question 
may  possibly  have  to  be  determined  betwe^ 
the  shipowners  and  the  charterers.  I  am  of 
opinion  that  the  appeal  must  be  dismissed  with 
costs. 

Lord  Davby. — My  Lorda ;  I  am  of  the  same 
opinion.  I  think  that  the  subject  of  the  insur- 
ance is  what  has  been  called  "  chartered 
freight"  only,  and  that  it  does  not  cover  loss 
of  the  bills  of  Jading  freight.  The  charterer 
therefore  cannot  recover  in  this  action.  In 
the  case  of  The  Bedouin  (69  L.  T.  Rep.  782; 
7  Asp.  Mar.  Law  Cas.  391;  (1894)  P.  1)  Lord 
Esher,  M.R.  held  that  the  words  "  freight  char- 
tered and  (or)  as  if  chartered  on  board  or  not  on 
board,"  which  was  the  description  of  the  risk 
insured  in  that  case,  was  an  elliptical  expression 
for  chartered  freight  or  as  if  chartered  on  goods 
on  board  or  not  on  board.  "  If  there  were  any 
difficulty  at  all,"  he  says,  "in  construing  the 
words  *  and  (or)  as  if  chartered,'  it  seems  to  me 
that  these  words  **  on  board  or  not  on  board ' 
do  conclusively  show  it  must  be  chartered 
freight;  because,  if  there  is  no  charter,  or  no 
contract  equivalent  to  a  charter,  there  cannot  be 
freight  payable  on  goods  not  on  board."  This 
observation  appears  to  me  to  be  well  founded. 
There  are  similar  words  in  the  policy  before  os, 
and  I  am  therefore  of  opinion  that  the  subject  of 
the  insurance  was  chartered  freight,  and  nothing 
else.  But  can  the  owners  recover?  The  18£ 
clause  of  the  chai*ter-party  is  not  very  clearly 
expressed.  But  I  think  that  it  was  intended 
that  the  lien  of  the  vessel  for  the  chartered 
freight  should  extend  to  the  whole  of  the  cargo, 
and  that  an  arrangement  which  conferred  sepa- 
rate liens  on  the  bills  of  lading  freights  payable 
on  the  several  portions  of  the  cargo,  and  there- 
fore indirectly  on  those  several  portions  only,  was 
not  a  compliance  with  the  contract.  Otherwise, 
I  do  not  understand  the  meaning  of  the  proviso 
that  the  "  said  cargo  is  worth  the  freight,  dead 
freight  and  demurrage,  on  arrival  at  port 
of  discharge."  The  proximate  cause  of  the 
loss  to  the  owners  (if  they  have  suffered 
anv)  is  from  their  having  parted  with  the 
liability  of  the  charterers  without  securing  to 
themselves  the  lien  for  which  they  stipulated  in 
the  charter-party.  Whose  fault  was  this  ?  1 
think  that  counsel  for  the  respond-nts  succeeded 
in  placing  his  opponent  in  a  dilemma.  Either 
the  master  of  the  vessel  deliberately  or  otherwise 
signed  bills  of  lading  in  a  form  which  he  was  not 
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houad  to  acoept  and  withoat  reaerring  the  entire 
lien,  in  which  case  the  owners  have  suffered  a 
loBs  from  the  act  of  their  agent,  which  is  not  a 
risk  insured  against;  or  the  master  could  not 
help  himself,  and  was  obliged  to  sign  the  bill  of 
lading  which  the  charterers  i-equiredhim  to  sign, 
in  which  case  the  charterers  remain  liable  if  (as 
counsel  contended)  the  words  "  but  vessel  to  have 
a  lien  thereon,"  <&c.,  are  to  be  read  as  a  condi- 
tion precedent  to  the  cesser  of  liability.  Quite 
apart  from  the  decision  in  Hansen  v.  Harrold 
(70  L.  T.  Rep.  475;  7  Asp.  Mar.  Law  Cas. 
464 ;  (1894)  1  Q.  B.  612),  the  words  of  the  18th 
olaose  rather  favour  this  construction.  For  the 
cesser  of  liability  is  not  to  be  definitive  until 
arrival  of  the  ship  at  the  port  of  discharge,  the 
oargo  being  then  worth  the  freight  and  demur- 
rage. Reading  the  words  in  brackets  with  the 
sabeequent  words,  they  may  mean  provided  that 
the  cai^o  is  sufficient  on  arrival,  and  the  vessel 
has  a  hen  thereon.  Counsel  for  the  appellants 
says  that  the  case  of  Hansen  v.  Harrold  went 
too  far,  and  ought  to  be  overruled.  I  certainly 
have  no  preju<&ce  in  favour  of  a  decision  to 
which  I  was  a  party,  and  I  am  perfectly  prepared 
to  review  it,  and,  if  necessary,  to  say  that  it  is 
wrong.  But  no  such  necessity  exists  in  the 
present  case,  as  I  believe  that  this  House  agrees 
with  the  Court  of  Appeal  in  holding  that 
connsel  for  the  appellants  is  impaled  on  the 
first  horn  of  the  ouemma  put  by  counsel  for 
the  respondents. 

Lord Bbampton. — My  Lords:  This  action  is 
brought  by  the  Brankelow  Steamship  Company, 
the  owners  of  a  vessel  called  the  Bamleh,  and 
Williams  and  Co.,  the  charterers  of  that  vessel, 
to  recover  from  the  respondents  a  sum  of 
614L  Ot.  4d.,  as  representing  an  alleged  loss  by 
perils  of  the  sea  ox  a  part  of  a  lump  freight  of 
dOOOL  insured  aigainst  such  perils  by  a  policy  of 
insnrance  made  by  the  respondent  company.  By 
a  charter-piirty.  dated  the  17rh  Sept.  1896,  the 
appellants,  Williams  and  Co.,  chartered  the 
HamUh  to  load  a  full  and  complete  cargo  at 
Buenos  Ay  res,  to  proceed  to  Liverpool,  and  there 
deliver  the  same,  the  agreed  freight  being  the 
lamp  sum  of  3000Z.,  payable  as  to  a  portion  for 
ship  a  use  at  port  of  loading,  and  the  balance  in 
cash  on  the  delivery  of  the  cargo.  In  the  charter- 
party  there  was  a  clause  stipulating  that  the 
master  should  apply  at  the  offices  of  the  charterers 
or  their  agents  to  sign  bills  of  lading  at  any  rate 
of  freighr.  the  charterers  might  require,  but  not 
under  chartered  rate** :  and  the  charterer's 
liabilibr  was  to  cease  on  shipment  of  the  cargo 
(providdd  the  said  cargo  was  worth  the  freight, 
dead  freight,  and  demurrage  on  arrival  at  the 
port  of  discharge);  but  the  vessel  to  have  a 
lien  thereon  for  recovery  of  all  freight,  d-ad 
freight,  demurratre ,  and  all  other  charges  what- 
soever. On  the  11th  Nov.  1896  a  policy  of  assur- 
anoe  was  effected  with  the  respondent  office 
against  perils  of  the  sea  upon  freight  chartered, 
or  as  if  chartered,  valued  at  3000Z.  on  board  or 
not  on  board.  It  must  be  taken  as  an  admitted 
fact  that  the  brokers,  when  effecting  this  policy, 
were  acting  on  behalf  of  and  were  makmg  an 
insurance  to  cover  the  interests  of  all  the  plain- 
tiffs. But  of  course,  that  is  no  admission  that 
the  charterers  had  in  fact  any  such  interest  as 
would  enable  them  to  sue  on  the  policy,  nor  can  it  I 
extend  the  subject  of  the  insnrance  beyond  the  I 
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languaffeof  the  policy.  The  charterers  availed 
themselves  of  the  bills  of  lading  clause,  and  under 
it  bills  of  lading  were  signed  by  the  master  in 
respect  of  the  whole  of  the  goods  which  were 
shipped  as  the  cargo.  The  aggregate  of  these 
bills  of  lading  freights  amounted  to  a  sum 
exceeding  the  chartered  lump  freight  of  30001, 
The  Bamleh  left  Buenos  Ayres  witn  a  full  cargo 
as  stipulated  and  proceeded  on  her  voyage. 
During  the  voyage  a  portion  of  the  cargo  for 
which  Dills  of  lading  to  the  amount  of  645/.  had 
been  given  was  lost  by  perils  of  the  sea,  but  the 
Bamlefi  continued  on  her  way  and  arrived  at 
Liverpool,  and  there  landed  the  remainder  of  her 
cargo,  which  was  then  still  worth  the  freight, 
dead  freight,  and  demurrage.  Upon  such  freights 
as  might  become  due  on  the  bills  of  lading 
the  vessel  had  no  doubt  a  lien,  but  it  was 
not  a  lien  upon  the  whole  cargo  for  the  lump 
freight  as  stipulated  in  the  charter-party,  but  a  lien 
limited  to  the  amount  due  on  each  separate  bill  of 
lading,  the  aggregate  of  which  then  amounted  to 
only  2885Z.  19«.  8a. ;  that  is  to  say,  in  other  words, 
th-4  cargo  was  worth  over  3000Z.,  amply  sufficient 
to  cover  all  the  lump  freight ;  whereas  the  bills  of 
lading  freights,  upon  which  alone  the  ship  had  a 
lien,  amounted  only  to  2385Z.  19«.  Sd,,  leaving  a 
deficiency  of  6142.  Os.  4d.,  to  recover  which  this 
action  was  brought. 

The  only  question   for   the  consideration  of 
this  House  id  whether  that  deficiency  ought  in 
law  to  be  treated  as   a   loss  by  perils   of   the 
^ea.    In  dealing  with  the  subject  of  the  insurer's 
liability  under  the  policy,  it  must   be  assumed 
that  it  was  made  by  the  respondent  insurance 
office,  having  regard  to  the  terms  of  the  charter- 
party  ;    these  could    not   fail  to  be    important 
m  determining  the  premium  to  be  chained  for 
the  risk  to  be  undertaken.    In  this  case  Uie  sole 
subject-matter  of  insurance  was  the  lump  freight, 
and  the  sole  undertaking  was  to  indemnifv  the 
owner  against  loss  by  perils  of  the  sea  of  any 
portion   of   it.    By    this   policy    there  was   no 
insurance  of  the  ship,  nor  of  any  of  the  goods 
forming  the  cargo,  nor  of  any   bills  of  lading 
freights,  nor  so  far  as  I  can  see  was  it  material 
to  the  insurers  whether  the  cargo  was  shipped  by 
the  charterers  themselves,  for   the  carriajge  of 
which  they  were  to  pay  the  lump  sum  of  SOSOL  to 
the  owners  of  the  ship,  or  whether  it  was  made  up 
of  numerous  shipments  by  various  shippers  under 
bills  of  lading,  so  long  as  the  owners  had  the  per- 
sonal  responsibility  of  the  charterers,  unless  and 
until  the  EanUeh  arrived  at  Liverpool  with  a  cargo 
worth  the  freight  due,  and  on  such  arrival  had  a 
lien  on  all  such  cargo  for  all  freight.    Tbat  the 
vessel  did  arrive  with  a  cargo  fuuy  worth  such 
freight  is  conceded,  and  if  the  stipulation  as  to  the 
vessel's  lien  thereon  as  contained  in  the  charter- 
party  had  remained  available,  her  owners,  the 
appellant  company,  would  have  had  the  satisfac- 
tion   for  the  freight  for  which  it  had  stipulated, 
and  there  would  have  been  no  loss  at  all  of  any 
part  of  it.    To  what,  then,  is  this  deficiency  or 
loss  to  be  attributed  P    And  how  came  it  to  pass 
that  the  lien  as  given  by  the  charter-party  was  so 
limited  as  to  be  unavailable,  except  for  the  &gg>^- 
gate  amount  of  the  bills  of  lading  freights  P    The 
true  answers  to  these  questions  were  given  by 
Bruce,  J.,  by  whom  the  case  was  tried  without  a 
jury,  and  by  the  Court  of  Appeal.    I  adopt  the 
language  of  Smitl^  L.J.  which  very  clearly  states 
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the  positioii  thus :  "  By  whose  act  was  it  that  tbe 
plaintiffs,  the  shipowners,  had  not  a  lien  upon  the 
cargo  which  arrived  for  all  the  lamp  chartered 
freight  (the  cargo  which  arrived  being  ample  to 
secure  this)  P  Surely  that  of  the  shipowners  them- 
selves, by  not  taking  bills  of  lading  with  either 
the  wordis  '  freight  and  all  other  conditions  as  per 
charter-party'  therein,  or  in  some  other  form 
giving  to  themselves  a  lien  over  the  whole  cargo 
which  arrived  for  the  recovery  of  *  all  freight  *  as 
mentioned  in  the  cesser  clause."  Suppose  every 
part  of  the  cargo  actually  shipped  had  been  the 
sole  property  of  the  charterers,  and  had  been 
loaded  by  them  or  their  c^nts  in  strict  accordance 
with  the  terms  of  the  charter-party  and  without 
any  bill  of  lading  at  all,  that  a  loss  to  tbe  same 
amount  of  the  cargo  had  occurred  by  perils  of 
the  sea,  but  that  the  remainder  of  the  cargo  being 
still,  notwithstandinff  that  loss,  worth,  and  amply 
sufficient  to  satisfy,  the  lump  freight,  had  arrived 
safely  at  Liverpool  and  come  to  the  hands  of  the 
owners :  would  it  not  have  been  a  little  against 
good  sense  to  say  that  the  lump  freight,  which, 
according  to  the  intention  of  both  owner  and 
charterers,  had  been  liquidated  by  means  of  the 
lien  on  the  cargo  which  arrived,  had  been  lost  by 
perils  of  the  sea  P  I  am  very  much  disposed  to 
think  that  in  using  in  the  policy  the  words 
"freight  chartered  or  as  if  chartered,"  it  was 
intended  by  the  f  ramers  of  and  the  parties  to  it, 
that,  whatever  the  facts  might  be,  whether  the 
ship  was  wholly  loaded  by  the  charterers  or 
wholly  or  partly  under  bills  of  lading;  by  other 
shippers,  the  whole  was  to  be  treated  for  the  pur- 
poses of  the  policy  as  one  entire  undivided  cargo, 
loaded  by  the  charterers,  to  be  carried  for  that 
one  lump  freight.  No  doubt  there  was  a  loss  of  a 
substantial  portion  of  the  cargo  by  perils  of  the 
sea,  and  this  occasioned  to  the  owners  of  the 
goods  a  loss  to  that  extent,  and  to  the  charterers 
a  loss  of  their  bills  of  lading  freights.  For  these 
losses  there  may  or  there  may  not  have  been 
insurances  by  the  persous  concerned,  but  they 
certainly  were  not  losses  covered  by  this  policy. 
The  omy  contract  made  by  the  respondent 
insurera  with  the  owners  of  the  ship  was  to  pay 
to  them  any  loss  occasioned  by  perils  of  the  sea 
of  the  lump  freight ;  but  such  loss  could  only 
happen  in  case  of  the  arrival  of  the  cargo  so 
reduced  by  perils  of  the  sea  that  its  worth  was  less 
than  that  of  the  freight,  dead  freight,  and 
demurrage.  Such  a  contingency  did  not  happen, 
and  therefore  the  insurers  are  not  liable,  the  loss 
(if  any)  which  the  owners  have  sustained  being 
due  not  to  any  insufficiency  in  the  worth  of  the 
cargo  which  arrived,  but  because  they  and  the 
charterers,  by  the  bills  of  lading  under  which  the 
cargo  was  shipped,  had  deprived  the  owners  of 
the  lien  stipuLited  for  in  the  charter-party,  and 
limited  it  to  the  amount  of  the  freight  due  on  the 
bills  of  lading,  the  aggregate  of  which  was  less, 
by  the  sum  claimed,  than  the  lump  freight  due. 
For  these  reasons  I  think  that  this  appeal  should 
be  dismissed  with  costs. 

Lord  LiNDLBY. — My  Lords :  The  words  in  the 
policy,  "  chartered  or  as  if  chartered  "  have  given 
rise  to  this  liti^tion,  and  your  Lordships  will 
have  to  determine  their  real  meaning  and  their 
effect  when  applied  to  tbe  facts  of  this  case.  The 
policy  does  not  in  terms  refer  to  any  particular 
charter-party,  but  there  is  a  charter-party  to 
which    it    has    to    be    applied,    and    tne    pix>- 


visions  of  which  must  be  regarded :  (see  Inman 
Steamship  Company  v.  Bischoff,  47  L.  T.  Bep. 
581  ;  5  Asp.  Mar.  Law  Gas.  6 ;  7  App.  Gas. 
670).  That  charter-party  is  dated  tbe  17th 
Sept.  1896,  and  had  been  entered  into  before  the 
policy  was  effected.  By  this  charter-party  the 
ship  was  chartered  by  the  plaintiffs,  her  owners, 
to  their  co-plaintiffs,  her  charterers,  for  the  voyage 
mentioned  in  the  policy.  She  was  to  be  loaded 
with  a  full  and  complete  cai^o.  The  freight  was 
to  be  the  lump  sum  of  3000Z.,  payable  on  the 
right  and  true  delivery  of  the  oargo.  Perils  of 
the  sea  and  other  perils  were  excepted,  as  usual 
(clause  8).  There  ^vaa  a  provision  (18)  reqnirine 
the  master  to  sign  bills  of  lading  *'  at  any  rate  en 
freight  the  charterers  or  their  agents  may  require, 
but  not  under  chartered  rates."  It  was  also 
stated  '*  charterers*  liability  to  cease  upon  ship- 
ment of  tbe  cargo  (provided  said  cargo  is  worth 
the  freight,  dead  freight,  and  demurrage  on 
arrival  at  the  port  of  discharge),  but  verael  to 
have  a  lien  thereon  for  reooverr  of  all  freight, 
dead  freight,  demurrage,  and  all  other  charges 
whatsoever."  Your  Lordships  will  observe  that 
under  this  charter-party  two  freights  might  become 
payable.  First  there  is  the  lump  sum  of  3000/., 
expressly  mentioned  in  the  charter-party,  payable 
by  the  charterers  to  the  owners ;  and  for  this  the 
owners  had  a  lien  on  the  whole  and  every  part  of 
the  cargo.  There  can  be  no  doubt  that  the  policj 
covered  this  freight,  and  that  if  it  or  any  of  it 
has  been  lost  by  perils  of  the  sea  the  shipowners 
can  recover  the  loss  from  the  underwriters.  Bot 
your  Lordships  will  also  observe  that  in  this 
lump  sum  chartered  freight  the  charterers  had 
no  beneficial  interest.  They  might  have  insured 
against  their  liability  to  p^  it,  but  it  is  plain 
that  the  policy  was  not  effected  to  cover,  and 
does  not  cover,  any  such  risk  as  that.  Then  there 
might  be  (and,  in  fact,  there  was)  the  freight 
payable  under  bills  of  lading  issued  by  the  master 
pursuant  to  the  18th  clause.  This  freight  was  very 
different  from  the  lump  sum  chartered  freight. 
The  bills  of  lading  freights  were  payable  by  the 
consignees  of  the  cargo ;  their  total  was  not  one 
sum  of  dOOOZ.,  but  was  the  aggregate  of  the 
various  sums  payable  in  respect  of  ike  particular 
goods  for  which  the  bills  of  lading  were  respec- 
tively given ;  and,  what  is  very  important,  there 
would  be  no  lien  on  all  the  goods,  for  all  the 
freight,  whether  chartered  or  bul  of  lading,  unless 
such  lien  was  expressly  given  by  each  bill  of 
lading  signed  by  the  mastir.  This  bill  of  lading 
freigot  further  differed  veiy  materially  from  the 
lump  sum  chartered  freight;  for  if  goods  were 
jettisoned  in  the  course  of  the  voyage  (as,  in  fact, 
some  were),  the  right  to  be  paid  the  oill  of  lading 
freight  in  respect  of  those  goods  would  be  lost  by 
perUs  of  the  sea,  whilst  the  right  to  be  paid  thti 
lump  sum  chartered  freight  in  full  would  still 
remain.  A  lump  sum  freight  is  a  definite  sum 
agreed  to  be  paid  for  the  hire  of  a  ship  for  a 
specified  voyage  ;  and  although  only  payable  on 
the  right  and  true  delivery  of  the  cargo,  those 
words  are  not  taken  literally,  but  are  understood 
to  mean  right  and  true  delivery  having  regard  to 
and  excluding  the  excepted  perils.  In  other 
words,  the  cargo  does  not  mean  the  cargo  shipped 
but  the  cargo  which  the  shipowner  undertakes  to 
deliver.  The  non- delivery  of  some  of  it  affords 
no  defence  to  a  claim  for  tbe  lump  sum  freight, 
although  such  non-delivery,  if  wrongful,  will  give 
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rise  to  a  croes-action.  This  was  settled  bj 
the  Court  of  Exobequer  Chamber  in  Merchant 
Shipping  Company  v.  Armitage  (29  L.  T.  Hep. 
809 ;  2  Asp.  Mar.  Law  Cas.  185 ;  L.  Hep. 
9  Q.  B.  99),  which  followed  a  decision  to 
the  same  effect  br  the  Privy  Council  in  The 
Norway  (3  Moo.  P.  C.  N.  S.  245).  It  follows 
that  if  the  bills  of  lading  signed  by  the  master 
had  not  been  in  such  a  form  as  to  destroy  the 
lien  given  by  the  charter-party  for  the  lamp  sum 
fitught  on  the  whole  cargo,  such  lien  would  have 
extended  to  the  whole  cargo  ultimately  landed ; 
and  if  the  value  of  the  cargo  landed  had  exceeded 
the  lump  sum  freight,  no  part  of  such  freight 
would  have  been  lo^  by  the  shipowner,  and  he 
would  have  had  no  claim  whatever  against  the 
underwriters  io  respect  of  it.  Both  the  ship- 
owners and  the  charterers  were  beneficially 
interested  in  the  bills  of  lading  freights.  They 
were  a  security  to  the  shipowners  for  the  lump 
sum  chartered  freight,  and  the  surplus  of  the  bills 
of  lading  freights  Monged  to  the  charterers.  But 
the  two  freifiSits  cannot  be  regaurded  as  practically 
the  same.  The  risks  run  by  insuring  them  are 
substantially  different.  If  the  chartered  freight 
had  been  a  pro  rata  freight — i.e.,  so  much  a  ton — 
a  partial  loss  of  cargo  would  have  involved  a 
partial  loss  of  freight,  and  it  might  have  been 
indifferent  to  the  underwriters  under  which 
document  the  freight  was  pavable.  But  where, 
as  in  this  case,  the  chartered  freight  is  a  lump 
sum,  and  therefore  payable  in  full,  althougn 
some  cargo  is  lost,  a  partial  loss  of  cargo  may 
not  involve  any  loss  of  freight  whatever.  Indeed, 
as  I  have  already  pointed  out,  if  as  here  there  is 
a  lien  for  the  whole  lump  sum  on  the  whole  cargo, 
a  partial  loss  of  cargo  can  only  afEect  the  under- 
writers of  a  policy  on  the  freight  if  the  cargo 
landed  is  of  let>s  value  than  the  lump  sum.  A 
purtial  loss  of  cargo  will  not  affect  them  even 
then,  if  the  charterer  is  personally  liable  for  the 
difference ;  for  the  underwriters  do  not  insure  his 
solvency.  It  is  clear,  then,  that  the  risk  of 
insuring  a  lump  sum  freiKht  is  very  different 
from  the  risk  of  insuring  freight  of  the  same 
amount,  but  apportioned  by  bills  of  lading,  aud 
accordingly  liable  to  partial  loss  in  the  event 
of  a  partial  loss  of  cargo. 

I  proceed  to  state  the  circumstances  under 
wbicn  the  loss  sought  to  be  recovered  in  this 
action  arose.  A  full  cargo  was  shipped.  The 
master  signed  bills  of  lading  for  goods  mentioned 
in  them,  and  by  these  bills  of  Jading  freight  was 
made  payable  in  respect  of  those  goods  on 
delivery,  but  no  lien  on  those  goods  for  any  other 
freight  was  created  or  preserved.  The  lien  given 
by  the  charter-party  for  the  lump  sum  freight 
could  not  be  exercistd  against  the  holders  of  the 
bills  of  lading ;  it  was  practically  extinguished. 
Some  goods  were  jettisoned  on  the  voyage,  and 
those  goods,  and  the  freights  payable  in  respect 
of  them  under  the  bills  of  lading  given  for  tbem, 
were  lost,  and  were  lo^t  by  perils  of  the  sea.  The 
ship,  however,  arrived  at  her  destinatiou  safely 
witn  the  rest  of  her  cargo.  The  value  of  the 
cargo  which  arrived  exceeded  the  lump  sum 
chartered  freight;  so  that  the  shipowners'  lien 
for  that  freight  could  have  been  asserted  if  such 
lien  had  not  been  lost  by  the  issue  of  bills  of 
lading  which  did  not  refer  to  it.  It  is  plain  from 
this  statement  that  the  lump  sum  chartered 
freight  has  not  been  lost  by  any  of  the  perils 


assuied  against.  If  the  bills  of  lading  had  not 
been  issued  in  such  a  form  as  to  extinguish  the 
lien  for  the  lump  sum  chartered  freight  it  would 
not  have  been  lost  at  all ;  for  even  assuming  that 
the  charterers'  personal  liability  for  the  lump 
sum  freight  had  ceased  under  clause  18  of  the 
charter-party,  still  the  loss  of  some  of  the  cargo 
by  perils  of  the  sea  did  not  occasion  the  loss  of 
the  chartered  freight  or  any  part  of  it.  The 
cargo  which  arrived  was  worth  moi'e  than  the 
amount  of  the  chartered  freight,  and  would  have 
been  an  available  security  for  it.  Unless, 
therefore,  the  policy  covers  the  bills  of  lading 
freights  as  well  as  the  lump  sum  chartered 
freight,  the  phuntiffs'  claim  cannot  be  supported. 
This  brings  me  to  the  last  question,  whicu  is,  Do 
the  words  "  freight  charter^  or  as  if  chartered  " 
cover  or  include  the  bills  of  lading  freights, 
either  together  with  or  in  substitution  for  the 
lump  sum  chartered  freight?  I  cannot  think 
that  they  do.  The  term  "chartered  freight" 
is  free  from  ambiguity,  and  means  the  freight,  if 
any,  made  payable  by  the  terms  of  the  charter- 
party — that  is,  in  this  case  the  lump  sum  of 
30002.  The  phrase  "  chartered  or  as  if  chartered  " 
is  alternative  in  form;  if  there  is  a  chartered 
freight  for  certain  goods  or  for  a  certain  space 
in  uie  ship,  that  is  the  freight  insured,  and  no 
other  freight  for  the  same  goods  or  space  can  be 
added  to  it  or  substituted  for  it  if  the  under- 
writers' risk  is  altered.  The  alternative  "  or  as  if 
chartered  "  applies  to  freight,  or  what  in  business 
is  treated  as  freight  although  not  made  payable 
by  the  express  terms  of  any  charter-party — for 
'  example,  if  the  shipowner  carries  other  people's 

foods  without  a  charter-party,  or  peniaps  if 
e  carries  his  own  goods.  The  phrase  "as  if 
chartered"  would  ako  cover  freight  payable 
under  a  charter-party  entered  into  after  tne  date 
of  the  poHcy,  if  the  policy  without  those  words 
would  not  extend  to  such  freight.  Oounsel  for 
the  appellants  relied  strongly  on  the  fact  that  in 
this  case  the  policy  was  admittedly  entered  into 
on  behalf  of  both  shipowners  and  charterers,  and 
that  the  only  freight  the  charterers  had  a  bene- 
ficial interest  in  was  the  bills  of  lading  freights. 
But  the  interests  of  the  assured  were  not  disclosed 
to  the  underwriters,  who,  so  far  as  appears,  knew 
nothing  of  the  parties  interested,  and  the  fact 
that  the  charterers  had  no  beneficial  interest  in 
the  chartered  freight  to  which  the  policy  plainly 
does  apply  cannot  justify  any  court  in  straining 
the  language  of  tbe  policy  so  as  to  include  a 
different  subject-matter  involving  a  different 
risk.  If  in  this  case  the  words  of  the  policy  do 
not  apply  to  the  bills  of  iadiuff  freights,  if  tuose 
words  must  be  confined  to  the  lump  sum  chartered 
freight,  there  is  an  end  of  this  case ;  for  no  part 
of  that  freight  has  been  lost  by  perUs  of  the  sea, 
although,  undoubtedly,  6ome  of  it  has  been  lost 
for  other  reasons.  It  is  unnecessary  to  consider 
whether,  as  counsel  for  the  respondent  contended, 
the  charterers  are  personally  liable  to  the  ship- 
owners for  this  loss,  on  the  ground  that  the  ship- 
owners had  no  effective  lien  on  the  cargo  landed 
for  the  whole  of  the  chartered  freight;  or  whether, 
as  counsel  for  the  appellant  contended,  tbe 
charterers  are  relieved  from  liability  by  the  18th 
clause  of  the  charter-party  properly  construed, 
notwithstanding  Hansen  v.  Harrold  (ubi  $up.)  on 
which  he  reUed.  I  purposely,  therefore,  pass 
over  that  question.      The  short  but  conclusive 
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answer  to  the  plaintiffs*  claim  is  that  the  freight 
insured  has  not  been  lost  by  any  of  the  perils 
insured  against ;  and  that  the  freight  which  has 
been  lost  by  those  perils  is  not  the  freight  insured. 
This  is  the  view  taken  by  Bruce,  J.  and  by  the 
Court  of  Appea],  and  their  decision  ought  to  be 
affirmed  with  costs.  Lord  Robertson  has  asked 
me  to  say  that  he  concurs  in  the  decision. 

The  LoBD  Chancbllob.  —  My  Lords:  Lord 
Shand  desires  me  to  say  that  he  concurs  in  the 
judgment  proposed. 

Judainent  appealed  from  affirmed^  and  appeal 
dismissea  toUh  coats. 

Solicitors  for  the  appellants,  Pritchard,  Engle- 
field,  and  Co.,  for  8imp$on,  North,  Harley,  and 
Birketi,  Li?erpool. 

Solicitors  for  the  respondents,  Waltons,  Johnson, 
Bubb,  and  Whatton, 


JUDICIAL  COKKirrSE    OF  THE 
FBIVT  COUNCIL. 

July  2  and  27,  1901. 

(Piv^sent :  Lords  Hobhousb,  Dayey,  James  of 
Hrbbfobd,  Robbbtbon,  and  Sir  Richabd 
Couch.) 

Thb  Chittagono  ;  Ownebs  of  the  Steam- 
ship KosTBOMA  V.  Ownbbs  of  thb  Steam- 
ship Chittagono  (a) 

ON  appeal   fbom  his   bbitannic  majesty's 

COUBT  AT  CONSTANTINOPLE. 

Collision — Bospherus — Crossing  ships. 

The  steamship  C,  whilst  turning  at  night  in  the 
Bosphorus  under  a  port  helm,  opened  her  green 
and  m^isthead  lights  on  the  port  bow  of  the 
steamship  K.,  which  was  coming  up  the  Bosphorus 
in  her  proper  water.  About  the  sams  time  the 
C.  sounded  two  short  blasts  and  starboarded  her 
hehn,  to  which  the  K.  replied  with  one  short  bUut 
and  ported  her  helm.     The  vessels  collided. 

Held,  the  C.  was  alone  to  blame. 

This  was  an  appeal  from  a  judgment  of  the 
Supreme  Consular  Court  at  Constantinople, 
sitting  in  vice- Admiralty  in  an  action  for  damages 
by  collision. 

The  collision  took  place  a  little  to  the  north- 
ward of  Leander  Tower  and,  ms  the  feamed  jddse 
found,  on  the  Asiatic  side  of  the  Bosphorus.  The 
Chitiagong  was  a  British  steamship  of  1912  tons 
gross  regibter,  and,  at  the  time  of  the  collision, 
was  on  a  voyage  from  Batoum  to  Singapore  with 
a  cargo  of  petroleum;  the  Kostroma  was  a 
Russian  steamship  belonging  to  the  Russian 
Volunteer  Fleet,  and,  at  the  time,  was  on  a 
voyage  from  Yladivostock  to  Odessa  with  a 
cargo  of  tea  and  copra,  and  had  twenty- seven 
passengers  on  board. 

The  case  of  the  appellants,  the  owners  of  the 
Chittagong,  was  that  at  about  6.30  p.m.  oq  the 
4th  March  1900  she  came  to  an  anchorage  in  the 
course  of  her  voyage  just  below  the  Palace  of 
Dolma  Bagtche  heading  up  the  Bosphorus,  and 
remained  there  until  alK>at  10.30  p.m.  the  same 
evening,  when  she  weighed  anchor.  The  weather 
was  dark  but  clear,  the  wind  a  light  breeze  from  the 
northward,  and  there  was  a  strong  current  setting 

(a)  Beported  by  Cbristopher  Hbad,  Esq.,  Barilster-at-Law. 


down  the  Bosphorus  towards  the  Sea  of  Marmora 
of  the  force  of  about  four  knots  an  hour.  After 
proceeding  slow  ahead  for  a  short  time  to  gather 
sufficient  way,  she  sonnded  her  whistle  and  pro- 
oeeded  to  turn  under  a  hard-a-port  helm.  Whikt 
so  doing  the  masthead  and  red  lights  of  the 
Kostroma  were  seen  about  one  and  a  half  to  t«o 
miles  off.  The  Chittagong  continued  to  turn,  and 
by  the  time  she  had  come  round  on  to  her  course 
the  green  light  of  the  Kostroma  came  into  view 
on  the  starboard  bow,  and  the  red  was  shut  iu. 
The  Chittagong  was  then  in  about  the  middle  of 
the  navigable  ohanoel,  and  her  engines  were  put 
full  speed  ahead,  aud  the  helm  steadied  on  a 
course  of  about  S.S.W.  The  vessels  then  o(»i- 
tinned  to  approach  one  another,  green  to  green, 
for  three  or  four  minutes,  when  the  Kostroma 
suddenly  opened  her  red  light  about  three  points 
on  the  starboard  bow  of  the  Chitiagong,  and 
nearly  half  a  mile  distant.  The  helm  of  the 
Chittagong  was  put  hard-a-starboard  and  two 
short  blasts  sounded  on  her  whistle,  to  which  the 
Kostrom^i  replied  with  one  short  blast,  whereupon 
the  engines  of  the  Chittagong  were  immediately 
stopped  and  reversed,  three  short  blasts  were 
sounded  on  her  whistle,  and  the  helm  steadied, 
but  the  Kostroma  came  on  across  her  bows,  asd 
with  her  port  side  about  amidships  struck  the  stem 
of  the  Chittagong. 

The  appellants  charge  the  Kostroma  with 
entering  the  Bosphorus  on  the  wrong  side  of  the 
channel,  and  with  improperly  porting  her  helm 
when  the  vessels  were  green  to  green. 

The  case  on  behalf  of  the  respondents,  the 
owners  of  the  Kostroma,  was  that  she  was  coming 
up  from  the  Sea  of  Marmora,  making  ten  or  eleven 
knots  an  hour  on  a  course  of  N.  16  degrees  £., 
and  when  abeam  of  Leander^s  Tower,  the  course 
was  altered  to  N.  42  degees  E.  in  order  to  proceed 
up  the  Bosphorus.  Vessels  are  not  ordinariJy 
allowed  to  pass  through  the  Bosphorus  at  nighty 
and  usually  anchor  on  the  European  side,  bat 
vessels  of  the  Russian  Volunteer  Fleet  have  the 
privilege  of  passing  through  at  night.  After 
keeping  on  this  course  for  alx>ut  a  minute,  a  faint 
green  light,  which  proved  to  be  the  green  light  ot 
the  Chittagong,  cauiC  into  sight  two  or  three 
points  on  the  port  bow  of  the  Kostroma,  aud 
about  the  same  time  two  short  blasts  were  heard 
from  the  ChiUagona.  The  Kostroma  thereupon 
sounded  a  single  short  blast,  and  her  helm  was 
put  hard-a-port.  The  Chittagong  then  sounded 
two  more  short  blasts,  which  were  replied  to  by 
those  on  board  the  Kostroma  by  another  short 
blast  signal,  but  the  Chittagong  continned  to  come 
oo  showing  her  green  light,  and  although,  when 
she  was  close  up,  the  helm  of  the  Kostroma  was 
put  hard-a-starboard  to  swing  her  stem  clear  if 
possible,  the  collision  occurred. 

The  respondents  charged  the  appellants  with 
neglecting  to  keep  a  proper  look- out,  with  leaving 
her  anchorage  at  a  wrobg  titbe  and  being  navi. 
gated  on  the  wrong  side  of  the  Bosphorus,  with 
alteii*  g  her  course  to  starboard  after  giving  a 
two- blast  signal,  with  not  keepiui;  out  of  the  way 
of  the  Kostroma,  and  with  not  stopping  and 
reverbiug  her  engines  in  due  time,  if  at  all. 

At  the  trial  of  the  action,  0*Malley,  J.  held 
that  the  Kostroma  was  not  to  blame  for  altering 
her  course  in  the  first  instance,  as,  owing  to  the 
heading  of  the  Chittagong  during  the  greater  part 
of  the  mancDuvre  of  turning,  her  green  light  would 
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not  be  Tiftibleto  those  on  board  the  Ko$iroma  before 
the  helm  was  altered.  He  also  held  that,  although 
the  ChUtagong  at  the  time  the  Kostroma  alt^^ 
her  oonrte  was  on  the  wrong  side  of  the  channel, 
she  was  lawfully  where  she  was,  bat  that  she 
committed  a  breach  of  art  19  of  the  reffulations 
in  not  keeping  out  of  the  way  of  the  Ko%troma, 
which  was  then  a  crossing  ship,  and  farther  failed 
to  comply  with  art.  23  in  not  stopping  and 
reveraing  sooner  than  she  did.  He  therefore  held 
the  ChUtagong  alone  to  blame  for  the  collision. 

From  this  decision  the  defendants,  the  owners 
of  the  ChUtagong,  appealed. 

Art.  19  of  the  Regulations  for  Preventing 
Collisions  at  Sea  is  aa  follows : 

When  two  eteun  veatels  are  oroeiiog  so  as  to  involve 
risk  of  ooUision,  the  vessel  which  has  the  other  or  her  o«vii 
Atarbosrd  side  shall  keep  out  of  the  way  of  the  other. 

Art.  23  is  as  follows : 

Evsry  steam  vessel  wbioh  is  directed  by  theee  rules 
to  keep  out  of  the  way  of  another  veseel  shtJ),  on 
approaching  her,  if  necessary,  slacken  her  i>peed  or 
etop  or  reverse. 

Art.  25  is  as  follows  : 

la  narrow  ebannels  every  steam  vessel  ihall,  when  it 
is  safe  and  practicable,  keep  to  that  side  of  the  fairway 
or  mid-channel  which  he*  on  the  scarboard  side  of  such 

Aspinall,  K.C.  and  Dawson  Miller  for  the 
appellants. — ^The  evidence  shows  that  the  Kos- 
troma was  coming  ap  on  the  wrong  side  of  the 
navigable  channel  in  breach  of  art.  25  of  the 
regalations.  There  was  a  bad  look-oat  on  board 
the  Koroma,  and  she  ought  to  have  seen  the  green 
light  of  the  ChUtagong  before  she  altered  her 
course.  If  she  did  see  the  green  light  of  the  ChUta- 
gong  on  her  port  bow,  it  was  obvious  the  vessels 
were  crossing  vessels,  and  it  was  then  her  duty  to 
keep  her  course  and  speed.  It  is  admitted,  however, 
that  on  hearing  the  two  blasts  from  the  ChUta- 
gimg  she  hard-a-ported  her  helm,  and  afterwards 
it  was  put  hard-a- starboard.  Assuming  art.  19 
did  not  apply,  then  there  was  no  duty  on 
the  part  of  the  ChUtagong  to  keep  out  of  the 
way  of  the  Kostroma,  and  the  Kvuiroma  ought 
not  to  have  ported  to  her  green  light.  All  the 
ovidence  shows  that  the  ChUtagong  stopped  and 
reversed  her  engines  as  soon  as  there  was  danger 
of  coUision. 

Jos€]ph   Walton,  K  C.  and  Dr,  Stubbs,  for  the 
respondents,  were  not  called  upon. 

Jidy  27. — ^The  judgment  of   their   Lordships 
was  delivered  by 

Lord  James  of  Hereford  — This  is  an  appeal 
from  a  jadgmeui  or  order  of  the  Consular  Court 
of  Constantiuople,  dated  the  Ist  Aug.  1901, 
whereby  the  appellants — the  defendants  in  the 
suit — were  declared  to  be  liable  in  consequence  of 
a  collision  between  the  above-named  two  vessels 
having  been  caused  by  the  negligent  navigation 
of  the  appellants*  vessel  the  ChUtagong.  The 
oolli»ion  in  question  occurred  under  the  following 
circumstances :  On  the  4th  March  1900  the  ChUta^ 
gong  was  anchored  in  the  Bosphorus  on  the 
western  or  European  side  below  the  Palace  of 
Dolma  Bagtche.  She  was  lying  at  the  usual 
anchorage  ground  heading  up  the  Bosphorus. 
In  order  to  continue  her  voyage  to  Singapoi*e, 
About  10.30  in  the  evening  of  the  4th  March,  she 
weighed  her  anchor,  and  after  steaming  slowly  ! 


ahead  for  a  short  distance  she  proceeded  to  turn 
short  round.    At  this  time  the    Kostroma  was 
coming   up   the   Bosphorus   from    the   Sea    of 
Marmora,  and  the  ChUtagong  would  whilst  turn- 
ing be  running  across  her  course.    It  seems  to  be 
admitted  that  the  ChUtagong  was  by  her  move- 
ment on  a  wrong  course  or  m  a  wrong  position, 
whilst  the  Kostroma  was  on  a  right  course.    But 
on  the  part  uf  the  ChUtagong  it  was  urged  at  the 
bar  that  although   by  putting  her  helm  a-star- 
board  uhe  was  on  a  wrong  coarse,  the  Kostroma, 
by  observing  the  lights  or  by  giving  heed  to 
*'  the  two  blasts  "  from  the  ChUtagong,  could  have 
ascertained,  without  doubt,  the  course  the  ChUta- 
gong was  taking,  and  could   have  avoided  the 
collision  by  altering  or  deviating  from  the  right 
courbe  on    which   she    was.      It   was,    however, 
answered  that  the  lights  of  the  Kostroma  were 
open  to  the  observation  of  those  on  board  the 
ChUtagong,  and  the  one  short  blast  given  twice 
from  the  former  vessel  was  a  distinct  notice  that 
she  was  continuing  on  her  course.    The  judge  in 
the  court  below    came  to  the  conclusion  that, 
under  the  circumstances,  the  ChUtagong  should 
have  ported  her  helm,  and  that  if  this  had  been 
done  the  collision  might  not  have  occurred.  Their 
Lordships  also   are  of   opinion   that   the    colli- 
sion was  solely  occasioned  by  the  negligence  of 
those  on   board  the    ChUtagong,     "Whilst  it  is 
not  a    decisive  fact,  yet  it  is  most  important 
in  its  effect  that  the  ChUtagong  was  pursuing  a 
wrong  Course  at  the  time  of  the  collision, and  that 
such  wrong  course  ought  not  to  have  been  per- 
sisted in  after  it  was  known  that  the  Kostroma 
had  not  altered  hers.    This  latter  vessel,  being  on 
her  light  course,  was  jubtiiied  in  assuming  that 
the  ChUtagong  would  give  way  and  not  persist, 
sfter  being  warned,  in'  following  a  wrong  course. 
Their  Lordships  are  informed  by  the  nautical 
assessors  who  have  been  present  during  the  hear- 
ing of  the    case  that  the  initial  fault  of  the 
ChUtagong  was  in  having  tried  to  make  too  sharp 
a  turn,  aud  they  also  expressed  a  strong  opinion 
that  there  was  negligence  on  the  part  of  those 
who  had  charge  of  the  ChUtagong  in  not  reversing 
her  engines  and  going  astern  when  they  found 
that  the    Kostroma    was    pursuing  her    coarse. 
Their  Lordships  will   therefore    humbly  advibe 
His   Majesty  that  the  judgment  of  the    court 
below  should  be  confirmed,  and  that  the  appeal 
should  be  dismissed.    The  appellants  must  pay 
the  cobts  of  the  appeal. 

Solicitors  for  appellants,  BottereU  and  Boche, 
Solicitors  for  respondents,  Jull,  Godfrey,  and 
Danvtrs. 
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COURT    OF    APPEAL. 

June  13,  U,  Aug.  3  and  9, 1901. 

(Before  Smith,  M.B.,  Williams  and 
Stirling,  L.J  J.) 

Balmoral  Stbamsuip  Company  v, 
Martsn.  (a) 

APPEAL  FROM  THE  QUEBN's  BENCH  DIVISION. 

Insurance  {marine) — Valued  policy — Ship  valued 
in  policy  at  less  than  real  value  —  General 
average  toes — Salvage — Adjustment  on  basis  of 
real  value — Liability  of  underwriters. 

When  a  ship  is  insttred  for  the  full  agreed  value 
under  a  valued  policy  of  insurance,  and  a  general 
average  loss  is  stLstained,  or  a  salvage  award  is 
paid,  by  the  owners  bcksed  upon  a  value  larger 
than  the  value  in  the  policy,  the  underwriters  are 
not  bound  to  pay  the  whole  loss,  but  are  bound  to 
pay  only  in  the  proportion  which  the  value  in  the 
policy  bears  to  the  value  upon  which  the  general 
average  loss  or  the  salvage  award  has  been  based. 

A  ship  was  insured  for  33,0002.,  and  was  valued  in 
the  policy  at  that  sum.  A  general  average  loss 
was  sustained,  and  a  salvage  award  w(u  paid^  by 
the  owners  upon  the  real  value  of  the  ship,  which 
was  40.000L 

Held  (affirming  the  judgment  of  Bigham,  J.),  that 
the  underwriters  were  liable  to  pay  only  thirty^ 
three-fortieths  of  the  general  average  loss  and  of 
the  salvage  charges. 

This  was  an  appeal  by  the  plaintiffs  from  the 
judgment  of  Bieham,  J.  at  the  trial  of  the  action 
as  a  oommeroialcaase  withoat  a  jury. 

The  plaintiffs  were  the  owners  of  the  steamship 
Balmoral,  and  they  brought  this  action  against 
the  defendant,  an  underwriter,  upon  a  policy  of 
inanrance  upon  the  Balmoral,  which  had  been 
underwritten  by  the  defendant. 

The  Balmoral  was  insured  by  the  policy  for 
t^eUe  months  from  the  5th  Dec.  1898  to  the 
5th  Dec.  1899  for  33  0002.,  and  by  agreement  the 
vessel  was  valued  in  the  policy  at  33,0002. 

In  June  1899,  during  the  currency  of  the  policy, 
while  the  vessel  was  on  a  voyage  from  Philadelphia 
to  London  with  a  general  cargo,  salvage  services 
were  rendered  to  her  by  the  Amroth  Castle. 

On  the  27th  June  an  action  was  commenced  by 
the  owners  of  the  Amroth  Castle,  for  the  recovery 
of  salvage,  against  the  owners  of  the  Balmoral, 
her  cargo  and  freight. 

In  that  action  the  owners  of  the  Balmoral  were 
condemned  to  pay  5002.  for  salvage  servicc^s  to  the 
ship  and  her  cargo,  together  with  costa  and 
interest  amounting  to  about  1362. 

In  that  action  the  value  of  the  Balmoral  was 
stated  by  the  owners  to  be  40,0002.,  and  that  value 
was  agreed  between  the  owners  and  the  salvors  to 
be  the  value  of  the  ship,  by  way  of  compromise  to 
save  the  expense  of  a  valuation. 

Also  during  the  currency  of  the  policy  a 
general  average  loss  was  sustained  and  geueral 
average  expenses  were  incurred. 

In  adjusting  thA  general  average  and  salvage 
charges,  the  contributory  value  of  the  ship  was 
taken  at  40,0002 

(a)  Reported  by  J.  H.  Williams,  Esq..  Bftrriatcr-At-L«w. 


The  plaintiffs  claimed  to  be  reimborsed  by  the 
underwriters  the  whole  of  the  ship's  share  of  the 
salvage  expenses  and  of  the  general  avenge 
expenses.  The  underwriters  raf  used  to  pay  more 
than  thirty-three-fortieths  of  these  amounts,  upon 
the  ground  that  the  salvage  award  and  the  general 
average  contribution  were  based  upon  a  value  of 
40,0002.,  and  the  ship  was  insured  for  33,0002.  only. 

At  the  trial  Mr.  Dawson,  an  average  adjuster 
of  many  years'  experience,  gave  evidence  on 
behalf  of  the  defendant  to  the  effect  that  there 
was  a  well-known  practice  among  English  under- 
writers, extending  over  a  long  time,  that  when  a 
vessel  was  insured  for  a  sum  lees  than  the  con- 
tributorv  value  upon  which  general  averaj^ewaa 
adjusted,  or  less  than  the  amount  at  which  the 
vessel  was  valued  in  a  salvage  action,  the  under- 
writers were  only  liable  to  pay  in  the  proportion 
of  the  insured  value  to  the  contributory  value  or 
salvage  value. 

The  plaintiffs  contended  that  evidenoe  as  to 
this  practice  was  not  admissible,  and  that  the 
alleged  practice  was  wrong  in  law. 

The  action  was  tried  before  Bigham,  J.  withoat 
a  jury,  as  a  commercial  cause,  and  the  learned 
judge  ^ve  judgment  in  favour  of  the  defoidant 
(83  L.  T.  Bep.  283 ;  9  Asp.  Mar.  Law  Gas.  139). 

The  plainttiffft  appealed. 

Joseph  Walton,  K.C.  and  B.  C.  Leek,  for  the 
appellants. — The  judgment  of  the  learned  judge 
was  wrong,  for  the  plaintiffs  are  entitled  to 
recover  from  the  underwriters  the  whole  of  the 
loss  which  they  have  sustained.  The  ship  was 
fully  insured  at  the  agreed  vtdue  of  33,0002.,  and 
the  underwriters  are  bound  to  pay  the  whole  loss 
sustained  by  the  owners  up  to  that  amount  The 
fact  that  the  amount  of  the  loss  sustained  by  the 
owners  has  been  arrived  at  by  valuing  the  ship  at 
a  sum  larger  than  the  value  agreed  m  the  poiicj 
is  immaterial.  If  the  claim  against  the  under- 
writers were  made  under  the  "  suing  and  laboor- 
ing"  clause,  they  could  not  object  that  the 
amount  was  calculated  upon  a  value  different 
from  the  ag^reed  value  : 

BUton  V.  Whiiwwih,  40  L.  T.  B«p.  718 ;  4  Atp.  Mtf. 
Law  Ode.  327  ;  4  C.  P.  Div.  371. 

In  Dickenson  v.  Jardine  (18  L.  T.  Rep.  717 ;  3 
Mar.  Law  Cas.  O.  S.  126 ;  L.  Rep.  3  C.  P.  639) 
it  was  decided  that,  in  a  case  of  jettison  of 
goods  entitling  the  cargo  owner  to  general 
average  contribution,  the  cargo  owner  conld 
recover  from  the  underwi*iters  the  whole  amount 
insured  without  first  collecting  the  contriba- 
tions  to  which  he  was  entitled,  and  that  the 
underwriters  would  be  entitled  to  stand  in  his 
place  with  regard  to  the  general  average  con- 
tributions. If  this  ship  had  been  totally  lost  and 
abandoned  to  the  underwriters,  they  would  have 
been  entitled  to  the  whole  of  the  wreck,  and  not 
merely  to  thirty- three-fortieths : 

North  of  England  Iron  Steamship  Insurance  Auocia- 
tion  V.  Armstrong,  21  L.  T.  Bep.  822 ;  3  Mir. 
Law  Cm.  0.  S.  330  ;  L.  Bep.  5  Q.  B.  244. 

These  losses  in  respect  of  salvage  and  of  general 
average  loss  were  directly  caused  by  the  periU 
insured  against,  and  the  whole  amount  of  thoee 
losses  is  recoverable  upon  the  policy  without  any 
reference  to  the  agreed  value  of  the  ship : 

Pitman  v.   Univerttal  M<irine  Insurance  Company, 

46  L.  T.  Bap.  863 ;    4  Atp.  Mar.  Law  Cac.  544; 

9  Q.  B.  Div.  192. 
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If  dami^  was  caused  to  the  ship  by  perils  of  the 
sea,  the  underwriters  woDld  have  to  pay  the  whole 
cost  of  the  neoessary  repairs,  and  the  same  rule  is 
applicable  to  a  loss  caused  by  the  necessity  of 
receiving  salvage  services.  Salvage  charees  are 
just  as  much  incurred  for  the  general  saiety  of 
the  ship  and  cargo  as  a  loss  arising  from  jettison 
of  a  mast ;  and  Uie  method  by  which  the  amount 
of  the  salvage  charges  is  arrived  at  is  immaterial. 
The  rule  applicable  in  the  case  of  damage  to 
^j^oods  is  not  applicable  in  the  case  of  damage  to 
fillip : 

AiUhison  v.  Lohret  41  L.  T.  Bep.  323  ;  4  Asp.  Mar. 
Law  Cas.  168  ;  4  App.  Cm.  755. 

The  alleged  practice  of  average  adjusters  is  not 
in  accordance  with  the  law,  and  cannot  be 
accepted: 

Attoood  V.  Sellar,  41  L.  T.  Bep.  83 ;  42  L.  T.  Bep. 

644 ;   4  Asp.  Mar.  Law  Cm.  283 ;    4  Q.  B.  Div. 

342  ;  5  Q.  B.  Div.  286 ; 
8vend§en  ▼.  Wallace,  52  L.  T.  Bep.  901 ;    4  Asp. 

Mar.  La<r  Cas.  550  ;  10  App.  Cas.  404. 

That  practice  is  contrary  to  the  practice  followed 
in  the  United  States  of  America : 

Intematumal    Navigation   Company    ▼.    Atlantic 
Inaurance  Company ,  1 00  Fed.  Bep.  304 

Piekford,  K.C.  and  Scrutton,  K.C.  for  the 
reepondent. — The  decision  of  Bigham,  J.  was 
right.  The  agreed  value  in  the  policy  is  con- 
clnsiTe,  and  cannot  be  reopened.  The  loss  for 
which  the  underwriters  are  liable  most  be  ascer- 
t^ned  by  reference  to  that  agreed  value,  but  the 
shipowners  are  eeekiog  to  recover  the  amount  of 
a  loss  calculated  upon  a  larger  value  than  the 
agreed  value.  Takmg  the  agreed  value,  the  loss 
which  the  shipowners  have  sustained  is  only 
thirty- three- fortieths  of  the  amount  claimed : 

Pitman  v.   Univer$al  Marine  Insurance  Company 
{ubi  $up.). 

It  has  been  decided,  in  Aitchison  v.  Lohre  (ubi 
9up.),  that  salvage  charges  are  not  recoverable 
from  the  underwriters  under  the  "suing  and 
labouring"  clause,  and  therefore  the  case  of 
Dixon  V.  Whitworth  (ubi  Bup.)  cannot  now  apply. 
The  shipowners  can  only  sue  for  the  ship's  share 
of  the  aedvage  award,  and  that  is  ascertained  by 
the  real  value  of  the  ship;  therefore  that,  and 
the  general  average  loss,  so  far  as  they  are  re- 
coverable from  the  underwriters,  must  be  ascer- 
tuned  by  reference  to  the  agreed  value  in  the 
policy : 

The  Mary  Thomae,  71  L.  T.  Bep.  104  ;  7  Asp.  Mar. 
Law  Caa.  495  ;  (1894)  P.  108. 

Joseph  Walton,  K.C.  in  reply. — ^The  agreed 
value  in  the  policy  is  only  conclasive  for  the 
purpose  of  ascertaining  the  amoant  of  the 
liability  of  the  underwriters  in  case  of  a  total 
loes: 

Irving  v.  Manning,  1  H.  L.  Cas.  287. 

The  underwriters,  in  the  case  of  any  loss  less  than 
a  total  loss,  must  pay  the  whole  amount  of  the 
loes,  and  it  is  immaterial  how  the  amount  has 
been  compared.  Salvage  charges  are  a  particular 
average  loss  and  a  direct  loss  by  perils  insured 
against,  aud  the  whole  amount  is  recoverable. 

Cur.  ctdv.  vult, 

Aug.  9. — The  following  judgments  were  read: — 

Smith,  M.B. — In  this  case  the  plaintiffd  insured 
their  »>hip  with  the  defeudant  for  the  sum  of 
33»O00L,  the  ship  in  the  policy  being  valued  at  the 


agreed  sum  of  33,000Z.    Daring  the  time  covered 
by  the  policv  an  average  loss  was  sustained  which, 
taking  the  ship  at  its  real  value  of  40,0002.,  and 
not  at  its  agreed  value  of  33,000/.,  amounted  to 
the  sum  of  56/.,  and  a  salvage  award  had  also  to 
be  paid  by  the  plaintiffs,  which  amounted  to  the 
sum  of  472/.,  tafidng  the  ship  at  its  real  value  of 
40,000/.,  and  not  at  ito  agreed  value  of  33.000/. 
The  question  is  whether  the  plaintiffs  can  recover 
from  the  defendant,  upon  this  policy,  the  whole 
of  either  of  these  two  amounts.    Bigham,  J.  has 
held  that  they  cannot,  and  I  tbiok  for  the  reason 
hereafter  given  that  Bigham,  J.  is  rigot.    It  is 
not  denied  that  his  judgment  is  in  accordance 
with  the  practice  in  vogue  in  this  country,  when 
a  ship  is  valued  in  a  policy  by  agreement  of  the 
parties  at  less  than  its  real  value.    I  am  aware 
that,  if  it  be  shown  that  a  practice  is  erroneous,  it 
is  not  binding  upon  me  (see  Atvoood  v.  Sellar,  41 
L.  T.  Rep.  83 ;  42  L.  T.  Rep.  644 ;  4  Asp.  Mar.  Law 
Cas.  283 ;  4  Q.  B.  Div.  342 ;  6  Q.  B.  Div.  286 ;  and 
Svendeen  v.  Wallace,  52  L.  T.  Rep.  901 ;  4  Asp. 
Mar.  Law  Cas.  550 ;  10  App.  Cas.  404) ;  and  I  also 
know  that  the  practice  in  America  is  not  the 
same  as  here,    ^ut  what  is  it  that  the  plaintiffs 
are  seeking  to  do  P    They  are  carrying  in  upon  a 
valued  poUcy  claims  based,  not  upon  the  agreed 
value  between  the  parties  of  the  thing  insured — 
namely,  upon  a  value  of  33,000/. — but  upon  a  value 
of  40,000/.    In  my  iudgment,  the  agreed  value, 
apart  from  fraud,  is  binding  between  the  assured 
and  the  underwriter  whenever  a  claim  is  made  by 
the  one  against  the  other  upon  a  valued  policy, 
aud  it  is  not  competent  for  the  assured,  any  more 
tban  for  the  underwriter,  to  open  the  value  agreed 
to  in  the  policy.   The  underwriter*8  answer  to  the 
claim  now  made  by  the  plaintiffs  is  this.    My 
liability  to  you,  by  agreement  between  you  and 
me,  was  to  he  based  upon  the  ship  insured  being 
of  the  value  of  33,000/.,  no  more  and  no  less,  and 
I  am,  therefore,  not  liable  to  pay  claims  based 
upon  a  value  of  40,000/.,  and  I  think  this  is  a 
good  answer  in  this  case.     For  these  reasons  I 
think  the  practice  in  existence  in  this  country 
is  correct,  and  that  the  judgment  of  Bigham, 
J.  is  right,  and  that  this  apical  should  l>e  dis- 
missed. 

Williams,  L.J. — The  case  is  not  free  from 
difficulty.  The  policy  is  a  valued  policy  on  the 
ship.  Both  sides  are  agreed  tbat,  as  between  the 
underwriters  and  the  shipowners,  the  parties  to 
the  policy,  tbe  policy  value  cannot  be  opened,  but 
each  side  says  tbat  the  other  is  makiug  a  clnim 
inconsistent  with  the  valued  policy.  The  ship- 
owners say  that,  according  to  the  terms  of  ihe 
policy,  the  ship  is  between  themselves  and  the 
underwriters  a  fully- insured  ship,  and  that  the 
underwriters  cannot  consistently  with  the  policy 
maintain  that  the  ship  is  only  insured  to  the 
extent  of  thirty-three-fortieths,  or  that  the  ship- 
owners are  their  own  insurers  to  tbe  extent  of 
seven-fortieths.  On  the  other  hand,  the  uoder- 
writers  say  that  they  insured  the  ship  on  the 
basis  of  the  ship  being  worth  33,000/.,  and  thac 
the  shipowners  have  no  right  to  ask  them  to  pay 
on  the  footing  of  the  ship  being  worth  4*\000L 
Bigham,  J.  decided  in  favour  of  the  contention  of 
the  underwriters,  chiefly  on  the  ground,  I  think, 
of  Mr.  Danson's  evidence,  which  proved  un- 
doubtedly tbat  there  was  a  well-kno<vn  practice 
in  England  amoDg->c  underwriters  and  average 
adjusters  whereby,  if  the  policy  value  of  the  ship 
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is  less  than  her  contribatorj  value  adopted  in  the 
average  adjastcnent,  or  less  than  the  amount  at 
which  the  ship  was  valued  in  a  salvage)  acdou, 
the  same  proportionate  rebate  is  made  upon  the 
average  assessment  against  the  ship  when  indem- 
nity is  sought  azaiust  the  underwriters,  unless 
otherwise  provided  in  the  policy.    In  my  judg- 
ment it  is  necessary,  in  order  to  arrive  at  a  deci- 
sion between   these   respective   contentions,    to 
ascertain  the  nature  of  the  claim  of  the  insured 
owner  in  cases  where  there  has  been  either  a 
general  average  sacrifice  or  payment  of  general 
average  contribution,  or  payment  of  the  whole  or 
a  contributory  share  under  a  salvage  award.    In 
each  of  these  cases  the  claim  of  the  insured  owner 
in  a  claim  for  a  loss  by  perils  of  the  sea ;  either 
something  has  been  sacrificed  to  avert  a  peril  for 
the  benefit  of  all  or  salvage  has  been  paid  for  the 
benefit  of  all.    But  there  is  an  obvious  difference 
in  the  links  of  the  chain   of  cause  and  effect 
between  a  case  where  masts  have  been  saerified  or 
cargo  jettisoned  to  avert  a  peril  of  the  sea,  and  a 
case  where  the  loss  consists  of  the  sum  which  has 
to  be  contributed  so  as  to  distribute  the  burden 
of  the  general  average  sacrifice  or  the  burden  of 
the  salvage  award.    In  the  former  case  a  part  of 
the  ship  or  cargo  has  been  lost  by  voluntary  sacri- 
fice necessitated  by  perils  of  the  sea,  whereas  in 
the  latter  case  it  is  impossible  to  say  what  loss 
there  has  been  until  the  general  average  contribu- 
tion has  been  adjusted  or  until  the  saTvage  award 
has  been  made  and  the  burden  of  it  distributed. 
It  IS  argued  that  this  difference  affe<*.ts  the  nature 
and  measure  of  the  loss  as  between  the  under- 
writera  and  the  insured  owner,  and  also  affects 
the  right  of  the  insured  owner  to  recover  from  the 
underwriters  the  whole  of  the  loss  by  perils  of  the 
sea  without  reference  to  oootribntion  from  other 
owners  who  have  had  the  benefit  of  the  sacrifice, 
leaving  the  underwriters  to  get  a  contribution 
from  such  own*-rs  by  virtue  of  subrogation.    To 
a  certain  exteot  tbis  is,   I  think,   plainly  true. 
Losses  for  which  underwriters  are  liable  without 
any  adjustment  and  losses  for  which  underwriters 
are  liable  only  after  adjustment  differ  in  two 
respects.    The  former  can  be  recovered  a-i  par- 
ticular average  losses,  while  the  latter  generally 
cannot.    The  former  losses  fall  within  the  rule 
in    Dickenson   v.  Jardine  (18  L.  T.   Rep.  717 ; 
3  Mar.  Law  Cas.  C.  S.  126 ;   L.  Rep.  3  0.  P. 
639),  in  which  it  was  decided  that,  in  a  case 
of  jettison  of  goods  entitling  the  cargo-owner 
to  general  average  contribution  from  the  owners 
of  the  ship,  the  insured  cargo-owner  is  entitled 
to    recover    from    the   underwriters   the   whole 
amount  iosured  without  haying  first  collected  the 
contribution  to  which  he  was  entitled  from  the 
ship  and  other  owners  of  cargo,  and  that  the 
uuderwriters,  having  paid  the  cargo-owner,  would 
be  entitled  to  stand  in  his  place  with  respect  to 
general  average  contribution,  whereas  losses  for 
which  the    underwriters  are   only    liable   after 
adjustment  clearly  cannot  be  sued  for  until  after 
adjustment,  and  then  only  to  the  extent  of  the 
insured  owner'tf  share  of  liability  according  to 
the  statement;  of  the  average  adjusters.      The 
decision   of    Barnes,  J.  and    of   the    Court   of 
Appeal  in    The  Mary   Thomas  (71    L.  T.  Rep. 
104 ;    7  Asp.  Mar.  Law  Cas.  495  ;    (1894)  P.  108) 
seems  to  make  it  clear  that  underwriters  are  only 
liable   for    general    average    expenditure    after 
adjustment,  and  to  the  extent  of  the  contribution 


due  according  to  the  average  statement  from  th^ 
insured  owner  of  ship,  cargo,  or  freight,  as  the 
Cdse  may  be,  and  The  Mary  Thomas  seems  also  to 
establish  that  Dickenson  v.  Jardine  {ubi  sup.)  haa 
no  application  to  such  a  case.    The  Mary  Thomat, 
however,    is    not  conclusive  as  to  the  case  of 
salvage  in  the  strict  sense  of  the  word.    It  is  not 
conclusive  as  to  salvage  by  a  volunteer  indepen- 
dent of  agreement,  for  it  will  be  seen  that,  in  Tks 
Mary  Thomas^  the  operations  after  the  strdnding 
were  done  under  the  orders  of  the  master,  just  as 
in  the  present  case  the  work  by  the  Gamecock  was 
done  under  the  master*s  orders.    In  all  these 
cases  the  liability  of  the  underwriters  is  simply  to 
recoup  the  insured  owner  his  share  of  expendi- 
ture incurred  by  the  master  for  the  benefit  of  all 
I  think,  however,  that,  even  in  the  case  of  saWago 
proper,  the  liability  of  the  underwriter  is  onlj 
to  pay  the  share   of  the  salvors*   remunerataon 
awarded  against  the  owner  whom  he  has  insured 
from  loss  by  perils  of  the  sea.    The  outoome  of 
all  this  is  that  neither  in  a  case  of  general  average 
contribution  nor  in  the  case  of  salvage  proper  \s 
the  underwriter  a  guarantor  of  the  oontributioDS 
due  under  the  average  statement,  or  the  salra^ 
award,  from  the  other  owners  interested,  but  still 
the  loss  by  ship,  in  having  to  pay  salvage,  is  not 
a    loss    dependent   on    the    salvage    being  for 
the    benefit  of   owners     other   than   the   ship- 
owner:    (see    Amould    on    Marine    Insurance, 
3rd  edit,  pp.  728-9).    It  is  a  direct  loss  by  the 
peril  of  the  sea,  which  the  salvors  are  entitled  to 
recover  from  each  owner  to  the  extent  that  their 
volunteer    services    have    benefited    him.     The 
liability  does  not  seem  to  me  to  arise  out  of  the 
pquities  of  the  owners  inter  se  or  out  of  ihe 
Rhodian  law.    To  that  extent  the  liability  of  the 
shipowner  or  the  cargo-owner  or  other  owner,  as 
the  case   may  be,  to  pay  his  share  of  salvage 
remuneration  diffei'S  from  his  liability  to  pay  his 
share  of  general  average  loss,  and  resembles  a  loss 
by  jettison.    Salvage,  however,  is  generally  not 
expressly  named  in  marine  policies,  but  it  is  to 
be  remembered  that  the  liability  of  the  unHer- 
writers  does  not  depend  on  the  words  of  the  poUcj, 
but  upon  salvage  being  made  by  the  law  of  the 
land  or  the  general  law  maritime  a  direct  and 
immediate   consequence   of    peiils   of   the   sea. 
Assuming  that  salvage  is  a  partial  loss  of  a  ship 
by  perils  of  the  sea,  which  can  only  be  recovered 
after  the  liability  of  the  ship  has  been  determined 
by  the  award  of  the  court  filing  the  share  of 
liability,  and  that  the  underwriters  can  in  no  case 
be  subrogated  to  th«  rights  of  the  insured  owner, 
and  that  therefore  so  much  of  the  judgment  in 
Dickenson  v.  Jardine  has  no  applioation.  yet  tJiere 
remains  the  question  how  far  the  underwriters 
can  resist  payment  of  the  share  of  salvage  which 
the  ship  has  had  to  pay.    It  is  a  loss  by  the  perils 
of  the  sea.    The  ship  has  had  to  pay  that  amount. 
"Prima  fade  the  underwriters  are  bound  to  indem- 
nify the  shipowner  agiunst  this  loss.    What  is  it 
that  gets  rid  of  this  'prirxafad^  obligation  ?    The 
suggestion  is  that  it  is  got  rid  of  by  the  fact  that 
the  full  value  of  the  ship  has  been  agreed  in  the 
policy  at  33,000^.,  aod  the  salvage  award  has  been 
based  on  a  value  of  40,000^.    It  is  said  that  this 
agreement  estops  the  owner,  as  a  par^y  to  the 
policy,  from  enforcing  against  the  underwriters 
any  indemnity  against  a  loss  based  on  a  value 
inconsistent  with  that  value.    Secondly,  it  is  said 
that  the  rule  in  cases  of  partial  loss  is  to  asoertain 
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the  proportioii  of  the  oontribution  of  the  ship  to 
the  total  salvage  expenditure  acoordiog  to  the 
▼aloes  and  amounts  on  which  the  Uabiliiy  of  the 
ship  has  been  fixed  by  the  court  which  disposed  of 
the  salvage  action,  and  that  then  the  liability  of 
the  underwriters  will  be  the  same  proportion  of 
tiie  policy  value.    It  may  be  that  tnis  is  a  oon- 
▼enieot  nde  of  thumb,  but  it  is  not  the  logical 
outcome  of  holding  the  parties  to  the  policy  to  be 
bound  by  the  figure  of  policy  value ;  and  it  is  to 
be  recollected  that  the  salvage  valuation  is  based 
on  the  value  of  the  damaged  ship  as  salved,  and 
the  policy  value  is  the  value  of  the  sound  ship.   In 
the  oase  of  Irving  v.  Manning  {1  H.  L.  Gas.  ^7)  it 
appears  by  the  opinion  of  the  judges,  delivered  by 
Patteson,  J.,  that  the  meaning  of  a  valued  policy 
is  not  that  as  between  the  parties  to  the  poUcy  the 
policy  value  shall  for  all  purposes  be  taken  to  l>e  the 
value  of  the  ship,  but  only  that  for  the  purpose  of 
ascertuning  the  amount  of  compensation  to  be 
paid  to  the  assured  when  the  loss  has  happened 
the  value  shall  be  taken  to  be  the  sum  fixed.   The 
jndges,  having  arrived  at  that  conclusion,  go  on  to 
^prove  the  doctrine,  established  by  XreiTM  v. 
itueker  (2  Burr.  1167),  that  on  a  valued  polic;^  on 
goods  the  amount  to  which   the   underwriters 
oo^ht  to  be  held  liable  for  a  partial  loss  is  to  be 
aeoertiuned  by  computing  such  a  proportion  of  the 
value  in  the  policy  as  the  difference  between  the 
price  for  which  sound  goods  would  have  sold  at 
the  port  of  delivery  and   that   for  which    the 
damaged  goods  actually  sold  bore  to  the  price  for 
which  sound  goods  would  have  sold,  and  then 
Patteeon,  J.  goes  on  to  say:   "But  the  extent 
and  nature  of  the  loss  \mng  ascertained  bv  this 
comparison,  the  underwriter  was  held  liable  to 
pay  the  proporMon  so  ascertained  of  the  value  in 
the  policy  " :  (see  pp.  305, 306).  This  is  not  the  way 
in  wnich  losses  by  actual  damage  to  the  ship  are 
measured  for  the  purpose  of  ascertaining   the 
quantum  of  the  liability  of  the  underwriter.    The 
underwriter  has  to  pay  the  whole  expense  of 
repairs  whether  the  policy  value  be  high  or  low, 
less  one-third  for  new  work  substitute  for  old, 
provided  only  such  expenses  do  not  exceed  the 
total  snm  insured.    Now,  ought  salvage  expenses 
to  be  measured  against  the  underwriters  on  the 
basiB  of  a  partial  loss  of  g^ds  or  on  the  basis  of 
repairs?     A]mrt  from  the  established  practice 
spoken  to  by  Mr.  Danson,  I  should  have  thought 
that  the  measure  of  the  loss  against  which  the 
underwriters  had  to  indemnify  the  shipowner  was 
tiie  actual  sum  which  the  shipowner  had  to  pay 
for  salvage,  and  that  this  was  so  whether  the 
valuation  in  the  policy  was  above  or  below  the 
actual .  value.    Salvage  expenditure  is  the  sum 
which  the  shipowner  has  had  to  pay  to  save  the 
underwriters  from  a  total  loss.    It  does  not  seem 
to  me  to  matter  how  that  sum  is  arrived  at.    It  is 
not  in  its  origin  a  computation  of  the  quantum  of 
compensation  which  the  underwriters  have  to  pay 
the  shipowner.    It  is  a  computation  of  the  sum 
which  the  shipowner  has  to  pay  to  save  the  under- 
writers from  a  total  loss — i.e.,  of  the  sum  which 
the  shipowner  has  to  pay  to  save  the  ship  from 
perils  of  the  sea — and  this  is  clearly  a  direct 
loss  by  perils  of  the   sea.     But  the  evidence 
seems  to  show  that  in  the  case  of  salvage  claims 
covered  by  a  policy  of  insurance   the  Lewis  v. 
Rueker  {wn  sup.)  measure  has  been  applied  for  a 
very  long  time,  and  with  mudi  hesitation  I  am 
oonooning  in  affirming  the  decision  of  Bigham,  J. 

Vol.  IX.,  N.  S. 


Stirling,  L.J. — There  is  no  dispute  that  the 
plaintiffs  are  entitled  to  recover  on  the  policy  in 
respect  both  of  the  average  loss  and  the  salvage 
award.  Forasmuch,  however,  as  the  ship  was 
insured  at  the  full  amount  of  the  agreed  value, 
the  plaintiffs  urge  that  the  contract  of  the  defen- 
dant is  from  its  nature  one  of  indemnity ;  that 
the  plaintiffs  have  suffered  a  loss  to  the  full 
amount  apportioned  to  the  ship ;  and  that  prima 
facie  they  ought  to  be  indemnified  to  that  extent. 
It  is,  however,  contended  on  behalf  of  the  defen- 
dants that,  inasmuch  as  by  agreement  between 
the  parties  the  ship  has  been  valued  at  33,0007., 
the  plaintiffs  muut  be  taken  to  have  contracted 
that  for  the  purposes  of  the  policy  the  ship  shall 
be  taken  to  be  of  that  value;  that,  when  the 
claim  of  the  plaintiffs  is  investigated,  it  is  found 
to  be  based  on  the  ship  being  of  the  value  of 
40,0002. ;  and  that  under  the  contract  they  are 
only  bound  to  pay  the  sum  which  would  have 
been  payable  if,  in  the  adjustment  of  the  average 
and  in  the  salvage  proceedings,  the  value  of  the 
ship  had  been  33,0007.  Now,  in  the  case  of  Irving 
V.  Manning  (1  H.  L.  Gas.  287),  a  ship  was  insured 
by  a  policy  in  which  the  value  was  stated  at 
17,500£.  l^e  ship  suffered  damage  while  on  the 
voyage,  and  the  amount  necessary  to  repair  her 
was  estimated  at  10,5002.,  while  her  value  if  re- 
paired would  only  have  been  9000Z.  The  assured, 
having  abandoned  her,  claimed  for  a  total  loss ; 
and  this  claim  was  upheld  by  the  House  of  Lords. 
The  opinion  of  the  judges  who  were  consulted 
by  the  House  of  Lords  was  delivered  by  Patteson, 
J.,  who  says :  *'  By  the  terms  of  it  (the  policy)  'the 
ship,  <&c,  for  so  much  as  concerns  the  assurefd,  by 
agreement  between  the  assured  and  assurers,  are 
and  shall  be  rated  and  valued  at  17,500Z.,'  and  the 

iuestion  turns  upon  the  meaning  of  these  words, 
^o  they,  as  contended  for  by  the  plaintiff  in 
error,  amount  to  an  agreement  that  for  all 
purposes  connected  with  the  voyage,  at  least  for 
the  purpose  of  ascertaining  whetner  there  is  a 
total  loss  or  not,  the  ship  should  be  taken  to  be  of 
that  value,  so  that  when  a  question  arises  whether 
it  would  be  worth  while  to  repair,  it  must  be 
assumed  that  the  vessel  would  be  worth  that  sum 
when  repaired  P  Or  do  they  mean  only,  that  for 
the  purpose  of  ascertaining  the  amount  of  com- 
pensation to  be  paid  to  the  assured,  when  the  loss 
has  happened,  the  value  shall  be  taken  to  be  the 
sum  fixed,  in  order  to  avoid  disputes  as  to  the 
quantum  of  the  assured's  interest  P  We  are  all 
of  opinion  that  the  latter  is  the  true  meaning; 
and  this  is  consistent  with  the  language  of  the 
policy,  and  with  every  case  that  has  be^  decided 
upon  valued  policies."  After  referring  to  and 
discussing  the  previous  cases  on  the  subject,  his 
Lordship  continued:  "The  principle  laid  down 
in  these  latter  cases  is  this :  that  the  question  of 
loss,  whether  total  or  not,  is  to  be  determined 
just  as  if  there  was  no  policy  at  all;  and  the 
established  mode  of  putting  the  question,  when  it 
is  alleged  that  there  has  been  what  is  perhaps 
improperly  called  a  constructive  total  loss  of  a 
ship,  is  to  consider  the  policy  altogether  out  of 
the  question,  and  to  inquire  what  a  prudent 
uninsured  owner  would  have  done  in  the  state  in 
which  the  vessel  was  placed  by  the  perils  insured 
against.  If  he  would  not  have  repairod  the  vessel, 
it  is  deemed  to  be  lost.  When  this  test  has 
been  applied,  and  the  nature  of  the  loss  has  becoi 
I  thus  determined,  the  quantum  of  compensation  is 
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then  to  be  fixed.    In  an  open  policy,  the  compen- 
sation must  be  then  ascertained  by  evidence.    In 
a  valued  one,  the  agreed  total  value  is  conclusive ; 
each  party  has  conclusively  admitted  that  this 
fixed  sum  shall  be  that  which  the  assured    is 
entitled  to  receive  in  case  of  a  total  loss.    It  is 
argued  that  this  course  of  proceeding  infringes  on 
the  generally  received  rule,  that  an  insurance  is  a 
mere  contract  of  indemnity,  for  thus  the  assured 
may  obtain  more  than  a  compensation  for  his  loss, 
and  it  is  so.    A  policy  of  assurance  is  not  a 
perfect  contract  of  indemnity.    It  must  be  taken 
with  this  qualification,  that  tJie  parties  may  a^ree 
beforehand  in  estimating  the  value  of  the  subject 
assured,  by  way  of  liquidated  damages,  as  indeed 
they  may  in  any  other  contract  to  indemnify.'* 
This  opinion  was  accepted  by  the  House  of  Lords 
as  a  correct  statement  of  the  law.    Two  points 
were   therefore    decided:   first,   that   the   value 
stated  in  the  policy  is  not   conclusive  for  all 
purposes,    but    is   conclusive    for   the   purpose 
of  ascertaining  the  compensation  to  be  paid  to 
the  assured  when  a  loss    has    happened;    and, 
secondly,  that  a  valued  policy  of  insurance  is  a 
contract  of  indemnity    with    this    qualification, 
that  the  amount  recoverable  is  ascertained  before- 
hand by  way  of  liquidated  damages.    It  is  not  to 
be  inferred  that  the  rule  thus  established  is  to  be 
applied  only  for  the  purpose  of  ascertaining  the 
amount  to  be  paid  to  the  assured,  as  is  shown  by 
Muirhead  v.  jPorih  cmd   North    Sea    Steamboat 
Mutual  Insurance  AsBodaiion  (1894)  A.  C.  72,  79). 
There  a  policy  contained  a  clause  makiog  it  a 
condition  that  the  assured  should  keep  one-fifth 
of  the  value  of  the  ship  uninsured.    The  policy 
value  of  the  ship  was  3750Z. ;  insurances  were 
effected  to  the  amount  of  4000Z.,  and  it  was  con- 
tended that  there  was  no  breach  of  the  condition 
because  the   real   value  was  5000Z. ;   but  Lord 
Herschell  said :  '*  It  is  clear  that,  as  between  the 
parties  to  this  action  (viz.,  the  assured  and  under- 
writers), the  value  of  the  vessel  must  be  taken  as 
3750Z. ;  and,  if  she  was  insured  for  more  than 
four-fifths  of  3750L,  it  appears  to  me  that  the 
condition  was  broken."    This  rule  (as  is  shown 
by  the  opinion  of  the  judges  in  Irving  v.  Manning, 
uhi  ntp.),  extends  to  cases  of  partial,  as  well  as 
total  loss,  but  is  much  less  easy  of  application. 
As  regards  goods  and  freight,  the  rule  appears  to 
be  that  established  in  Lewis  v.  Buoher  (2  Burr. 
1167) — ^viz.,  that  the  assurer  pays  such  proportion 
of  the  value  stated  in  the  poucy  as  the  amount  of 
damage  done  bears  to  the  total  actual  vulue,  such 
damage  amd  actual  value  being  both  ascertained 
with  reference  to  the  same  time  and  place.    It 
was  said  in  argument  on  behalf  of  the  defendants 
that  this  rule  was  introduced  to  avoid  charging 
the  underwriter  with  fluctuation  in  the  market 
value  of  the  g^oods.    This  is  the  reason  for  that 
part  of  the  inle  which  requires  that  the  propor- 
tion between  the  damage  and  actual  value  snail 
be  ascertained  with  reference  to  the  same  time 
and  place;  but,  after  this  proportion  has  been 
sot,  the  rule  requires  (as  in  tne  case  of  a  total 
Joss)  that  the  amount  of  compensation  shall  be 
assessed  with  reference  to  the  value  stated  in  the 
policy,  and  this  is  pointed  out  by  Lord  Mans- 
field in  the  case  cited.    In  commenting  on  the 
same    case    in    Irving   v.    Manning  (ubi  sup.), 
Patteson,  J.  says:  "The  extent  and  nature  of 
the  loss  being  ascertained  by  this  comparison, 
the  underwriter  was  held  liable  to  pay  the  pro- 


portion so  ascertained  of  the  value  in  the  policy; 
and  this  mode  of  treatingpartial  losses  on  goods 
is  always  adhwed  to.''  Where,  however,  a  shq) 
is  damaged  without  becoming  a  total  loss,  then, 
if  the  vessel  is  repaired,  the  rule  is  that  Uie 
damage  is  to  be  taken  as  the  cost  of  repairs  less 
one-third,  and  the  amount  recoverable  under  a 
valued  policy  is  the  same  aliquot  part  of  the  sum 
insured  as  the  amount  of  damage  is  of  the  valua- 
tion in  the  policy ;  so  that,  when  the  sum  insured 
is  the  full  value  stated,  the  assured  recovers  the 
whole  of  the  repairs:  (see  Amould,  6th  edit, 
p.  940,  the  leading  passages  in  which  are  quoted 
with  approval  by  Lord  Esher,  M  B.  in  Pitman  ▼. 
Universal  Marine  Insurance  Company,  46  L.  T. 
Rep.  863 ;  4  Asp.  Mar.  Law  Gas.  544 ;  R  Q.  B.  Div. 
192,  209;  Phillips,  5th  edit,  sect.  1435).  It  is 
contended  that  the  rule  as  to  repairs  ought  to  be 
applied  in  the  present  case.  In  my  opinion, 
however,  this  does  not  follow.  The  cost  of  rep^rs 
has  no  necessary  relation  to  the  value  of  the  ship; 
whereas  the  amount  here  sued  for  is  a  sum  appor- 
doned  by  the  average  adjuster  to  the  ship  by  a 
calculation  in  which  the  value  of  the  ship  directly 
enters  as  an  important  element.  If  indeed  the 
shipowner  were  entitled  to  recover  against  the 
underwriters  the  whole  of  the  average  loss  and 
the  salvage  award,  the  underwriters  beio^  subro- 
gated into  his  righte  of  contribution  against  the 
owners  of  freight  and  cargo,  as  was  held  in 
Dickenson  v.  Jardine  (18  L.  T.  Rep.  717  ;  3  Mar. 
Law  Gas.  O.  S.  126 ;  L.  Rep.  3  G.  P.  639)  with 
respect  to  goods  jettisoned,  there  would  be  what 
seems  at  least  a  phiusible  argument  in  support  of 
the  plaintiffs'  contention;  but  the  judgment  of 
Barnes,  J.  in  The  Mary  Thomas  (71  L.  T.  Rep. 
104;  7  Asp.  Mar.  Law  Gas.  495;  (1894)  P.  108, 
117)  negatives  such  a  right  as  regards  the  average 
loss ;  and  the  learned  counsel  for  the  plainti& 
admitted  in  argument  that  the  shipowner  could 
only  sue  for  the  ship's  share  of  the  salvage  award 
This  being  so,  I  think  that  in  assessing  the 
amount  of  compensation  to  be  paid  by  the  under- 
writers it  must  DO  determined  by  reference  to  the 
policy  value.  The  question  then  arises.  What  sum 
ought  the  plaintiffs  to  recover  P  Theoretically,  I 
think  the  sum  would  be  that  which  would  be 
payable  if  the  value  of  33,0002.  had  been  emjployed 
in  the  average  adjustment  instead  of  40,000L,  or 
possibly,  if  me  adjustment  be  based  on  the  value 
of  the  ship  as  saved,  to  the  proportion  of  33,0001 
which  the  saved  value  bears  to  the  sound  value 
at  the  same  time  and  place.  To  this  there  are 
two  objections :  first,  that  the  ascertainment  of 
this  sum  would,  or  at  all  evente  might,  involve  a 
compntetion  of  greater  or  less  complexity  and 
the  trouble  of  a  reference  back  to  tbe  average 
adjuster ;  and,  secondly,  that  it  is  contrary  to  a 
long-esteblished  practice,  to  which  effect  has  been 
given  by  Bigham,  J.  This  practice  is  not  con- 
trary to  any  rule  of  law,  and  in  the  ciroumstanoes 
ought,  I  think,  to  be  followed.  At  the  same 
time  it  seems  to  me  that,  wheal  the  policy  value 
exceeds  that  adopted  by  the  averape  ludjuster,  the 
like  regard  ought  to  be  paid  to  it;  for  I  think 
that  to  nold  otherwise  would  be  contrary  to  Irmng 
V.  Manning  {uhi  swp.)  and  the  cases  which  have 
followed  it,  according  to  which  the  policy  valoe 
is  to  be  regarded  whether  it  exceeds  or  faUs 
short  of  the  true  value.  I  have  only  to  add,  with 
reference  to  the  decision  in  the  American  courts, 
which  was  referred  to  in  argument,  that  it  was  to 
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» large  extent  based  on  the  praotioe  of  ayerage 
adjusters  in  the  State  of  New  York,  which  is 
different  from  that  which  prevails  in  England. 
So  far  as  this  ratio  decidendi  extends,  that  case 
supports  the  view  taken  by  Bighan,  J.  I  think 
that  the  appeal  ought  to  be  dismissed. 

Appeal  diemiesed. 

Solicitors  for  the  appellants,  Lawless  and  Co, 
Solicitors  for  the  respondent,  Waltons,  Johnson, 
Bvhb,  and  Whatton, 


Nov,  26  and  Dec.  16, 1901. 

(Before  Collins,  M.B.,  Stirling  and 
Mathbw,  L.JJ.) 

Thb  Wincfibld.  (a) 

CoUieion — Limitation  of  liability — Claim  hy  Post- 
mcuteT'Cteneral  for  loss  of  registered  letters  and 
ptMTcels  on  behalf  of  senders — Bight  of  bailee  to 
recover  value  of  goods  lost  where  under  no  liability 
to  bailor. 

In  an  action  against  a  wrongdoer  for  the  loss  of 
goods  caused  by  his  negligence,  a  bailee  inposses^ 
sion  can  recover  the  value  of  the  goods  lost, 
aUkough  he  would  have  had  a  good  defence  to  an 
acHonby  the  bailor  for  damages  for  the  loss  of  the 
goods  bailed, 

A  collision  occurred  between  the  steamships  M, 
and  W,,  in  consequence  of  which  the  M.,  which 
w<u  carrying  passengers  and  mails,  sank,  and 
the  greater  portion  of  the  mmls  were  lost.  The 
W.  limited  her  liabUity  under  the  provisions  of 
sect.  502  of  the  Merchant  Shipping  Act  1894. 

At  the  reference  before  the  registrar  and  merchants, 
ike  Postmaster-bfeneral  claimed  against  the  fund 
in  court,  as  bailee  for  the  senders  of  registered 
letters  and  parcels  lost  by  the  collision,  ihe  esti- 
mated value  of  the  same,  although  he  was  under 
no  liability  to  the  ovmers  of  them. 

Held,  reversing  the  decision  of  the  President  {Sir 
F.  Jeune),  that,  as  bailee  in  possession,  he  could 
recover  damages  for  the  loss  of  the  goods  irre- 
spective of  whetner  or  not  he  was  liable  to  the 
bailors, 

Olaridge  v.  South  Staffordshire  Tramway  Com- 
pany (66  L,  T.  Bep,  655 ;  (1892)  1  Q,  B,  422) 
overruled. 

This  was  an  appeal  from  a  decision  of  the  Pre- 
sident of  the  Probate,  Divorce,  and  Admiralty 
,  Diviaion  (Sir  F.  Jeune),  confirming  a  report  of 
the  registrar,  dated  the  29th  March  1901. 

On  the  5th  April  1900  a  coUision  occurred  about 
eighty-six  miles  from  Cape  Town  between  the 
steamships  Mexican  and  WinMeld  in  a  fog.  The 
Mexican  was  homeward  bound  from  the  Uape  to 
England  with  passengers,  mails,  and  a  general 
carao  on  beard. 

inie  Winhfield  was  at  the  time  engaged  as  a 
transport,  and  was  bringing  out  yeomanry  and 
volunteers  for  service  in  South  Africa,  and  horses 
and  materials  of  war. 

In  consequence  of  the  collision  the  Mexican  was 
BO  badly  damaged  that  she  sank  a  few  hours 
afterwards.  Her  passengers  were  safely  ^t  on 
board  the  Winkfield,  but  the  greater  portion  of 
the  mails  and  postal  parcels  on  board  of  her, 
together  with  her  cargo,  were  lost. 

The  owners  of  the  WinMeld  admitted  their 
vessel  was  partly  to  blame  for  the  collision,  and, 
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finding  that  the  claims  for  loss  or  damage  to 
ship  and  goods  would  exceed  the  amount  of  their 
statutory  liability  under  the  provisions  of  the 
Merchant  Shipping  Act  1894,  they  obtained  on 
the  4th  July  1900  a  decree  limiting  their  liability 
to  SI.  per  ton,  and  paid  into  court  the  sum  of 
32,514/.  17«.  lOd, 

At  the  reference  before  the  registrar  and  mer- 
chants to  assess  the  amounts  of  the  claims  put 
forward  against  the  fund  in  court,  a  large  numoer 
of  claims  were  made,  and  amonest  others  one  by 
the  Postmaster-Gr^ieral  on  behalf  of  himself  and 
the  Postmasters- General  of  Cape  Colony  and 
Natal  in  respect  of  the  loss  of  registered  letters 
and  parcels  on  board  the  Mexican,  and  lost  by 
reason  of  the  collision. 

These  claims  represented  the  amounts  the 
Post-office  had  had  to  pay  for  claims,  actually 
put  forward  by  owners  of  registered  letters  and 
parcels  which  had  been  lost. 

No  question  as  to  the  real  liability  of  the  Post- 
master-General to  pay  these  cliums  was  raised, 
and  they  were  admitted  by  consent  of  the  other 
parties,  and  duly  allowed  in  full  by  the  registrar. 

The  Postmaster-Greneral,  however,  also  claimed 
a  further  sum  representing  the  estimated  value 
of  letters  and  parcels  for  which  no  claim  had  so 
far  been  put  forward.  The  registrar  refused  to 
allow  the  claim  on  the  ground  that  the  Postmaster- 
G^eral  was  not  liable  over  to  the  senders,  and 
therefore  he  could  not  sue  as  a  bailee. 

On  a  motion  by  the  Postmaster- General  in 
objection  to  the  registrar's  report,  the  President 
confirmed  it,  holdii^  that  he  was  bound  by  the 
decision  of  Claridge  v.  South  Staffordshire  Tram- 
way Company  (66  L.  T.  Bep.  655 ;  (1892)  1  Q.  B. 
422),  and  that  in  the  face  of  that  decision  the 
claim  of  the  Postmaster- Coneral  could  not  be 
sustained. 

The  Postmaster-Greneral  appealed. 

The  Attorney-General  (Sir  R.  Finlay.  K.C.) 
and  Adand  for  the  appellant. — The  decision  in 
Claridge  v.  South  Staffordshire  Tramway  Com^ 
pany  (ubi  sup,)  is  wrong.  There  it  was  held  that 
the  baolee  of  a  chattel,  who  was  under  no  liability 
to  the  bailor  for  injury  to  the  chattel  bailed,  could 
not  recover  against  the  person  by  whose  negligence 
the  chattel  was  injured.  The  case  was  commented 
on  by  Smith,  L.J.  in  Meux  v.  Great  Eastern  Bail- 
way  Company  (73  L.  T.  Rep.  247,  at  p.  250; 
(1895)  2  Q.  B.  387,  at  p.  394).  It  is  submitted 
that  as  against  a  wrongdoer  a  person  in  pos- 
session hi^  a  good  title,  not  merely  for  the 
purpose  of  bringing  an  action,  but  also  to 
recover  the  thins  itmlf,  if  it  exists,  or  damages 
for  its  loss  if  it  has  ceased  to  exist.  As  against 
a  wrongdoer  he  can  recover  the  value  of  the 
real  article.  The  doctrine  that  a  bailee  cannot 
recover  unless  he  is  chargeable  over  is  wrong 
in  priociple.  It  is  clear  that  the  bailee  could 
sue  to  recover  the  chattel  itself  if  it  were  in 
existence ;  he  ought,  therefore,  to  be  able  to  recover 
the  value  of  the  chattel  if  it  has  been  lost.  As 
between  bailor  and  bailee  the  party  suing  could 
only  recover  the  value  of  his  interest  in  the  chattel, 
but  as  against  a  stranger  who  was  a  wrongdoer 
the  bailee  could  recover  the  chattel,  or  its  full 
value,  possession  ^vins  him  right  to  sue.  This 
rule  avoided  multiplicity  of  actions,  one  by  the 
bailor  and  one  by  the  bailee.  Under  the  old 
law  it  was  kdd  down  that  the  bailee  alone  could 
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sae  the-  wroiiffdoer,  and  liaving  reoovered  was 
liable  orer  to  ms  bailor. 

Heydon  y.  Smith,  13  Co.  Bep.,  p.  69. 

The  words  "  because  he  was  chargeable  over  "  in 
that  case  mean  that  the  bailee  was  the  only  person 
who  could  sue,  and  that  when  he  recovered  he  was 
liable  over  to  the  bailor.  The  law  is  correctly 
stated  in  Holmes,  0.  J.'s  Lectures  on  Common  Law, 
6th  lecture,  pp.  166, 167, 170, 171, 175. 178,  and  180. 
The  history  of  the  law  of  bailments  is  also  dealt 
with  in  Pollock  and  Maitland's  History  of  English 
Law,  vol.  2,  p.  169.'  A  bailee  could  have  brought 
an  action  for  detinue  supposing  the  wrongdoer 
had  made  away  with  the  chattel.  He  ought, 
therefore,  to  be  able  to  recover  the  value  of  the 
whole  thing.  In  The  Miwna  (L.  Bep.  2  A.  &  E.  97) 
the  bailees  of  a  barge  were  held  to  be  the  proper 
persons  tp  sue  where  a  collision  had  taken  place 
between  the  barse  and  a  steamship.  They  also 
referred  to  the  following  cases : 

Sutton  V.  Buck,  2  Taunton,  302  ; 

Martini  v.  Coles,  1  M  &  S.  140 ; 

LyU  V.  Barker,  5  Binney  (Pennsylvania)  457 ; 

Booth  T.  Witaon,  1  B.  &  A.  59  ; 

Bwrton  v.  Hughes,  2  Bingham,  173 ; 

Moore  v.  Bobinson,  2  B.  &  A.  817 ; 

NicholU  V.  Bastard,  2  Cromp.  M.  &  B.  659; 

White  V.  Webb,  15  Conneotioat  Bep.  302  ; 

Brierly  v.  KendaU,  17  Q.  B.  937  ; 

Jeffries  y.  Qreat   Western  BaHway  Company,  26 

L.  T.  Bep.  O.  S.  214 ;  5  E.  &  B.  802 ; 
Waters  v.  Monarch  Insurance  Compcmy,  26  L.  T. 

Bep.  O.  S.  217;5E.  &B.  870; 
London  and  North  Western  BaiUoay  Company  v. 
.    Qlyn,  33  L.  T.  Bep.  O.  S.  199  ;  1  E.  &  E.  652  ; 
Turner  v.  Hardcastle,  5  L.  T.  Bep.  748 ;  11  0.  B. 

N.  S.  683 ; 
Swire  v.  Leach,  11  L.  T.  Bep.  680 ;  18  0.  B.  N.  S. 

479. 

Pichford,  K.G.,  and  Batien  for  the  respondents, 
eontra, — The  Postmaster  -  General  cannot  sue 
because  he  was  not  in  possession  of  the  letters 
and  parcels.  They  were  in  the  actual  possession 
of  the  owners  of  the  Mexican  at  the  time  they 
were  lost.  If  therefore  the  right  of  action  was  in 
the  bailee  in  possession  they  are  the  proper 
persons  to  bring  the  action,  lout  the  steamship 
company  were  contractors,  not  bailees.  If  the 
Postmaster- General  is  entitled  to  sue,  every  ship- 
owner who  carries  goods  under  a  bill  of  l9.ding  is 
entitled  to  do  so  too.  Secondly,  the  test  of  the 
right  of  the  bailee  to  recover  is  the  liability  of  the 
bailee  to  the  bailor.  The  Postmaster- General  is 
not  bound  in  any  way  to  account  for  the  mone^, 
and  has  absolute  discretion  as  to  claims.  It  is 
the  obligation  to  account  to  the  true  owner  which 
is  the  £>undation  of  the  action.  Pollock  and 
Maitland,  in  their  History  of  the  English  Law, 
vol.  2,  p.  170,  state  the  law  in  a  somewhat 
different  manner  from  Holmes,  G.J.  The  right 
of  recovering  damages  against  the  bailee  is,  as 
the  cases  show,  reduced  in  proportion  to  his 
liability  to  the  bailor  : 

Dockufray  v.  Dickinson,  Skinner,  640 ; 
Mayne  on  Damagee,  6th  edit.,  p.  414. 

There  is  no  contract  that  the  Postmaster-General 
should  represent  the  parties.  In  the  case  cited 
above  it  was  held  that  the  bailee  could  maintain 
the  action,  but  only  for  his  own  share.  Most  of 
the  cases  cited  by  the  Attomey-Gtoeral  are 
cases  of  trover,  and  in  none  of  them  was  the 
point  expressly  raised.    It  might  be  Uiat  in  cases 


of  trover,  where  the  wrongdoer  had  taken  the 
chattel  out  of  the  possession  of  the  bailee,  the 
latter  could  recover  the  full  value  of  the  chattel 
There  were  dicta  to  that  effect.  That,  however, 
did  not  apply  to  the  case  of  an  injury  to  a  chatfcd 
in  the  possession  of  a  bailee.  In  such  a  case 
there  was  no  authority  which  showed  that  a  bailee 
could  recover  damages  which  he  had  not  sus- 
tained. Further,  payment  to  a  bailee  would  be 
no  defence  to  an  action  by  the  bailor  for  the  loss 
of  the  goods. 

They  referred  to  the  following  Year  Books : 

11  Henry  lY.,  pp.  23  and  24 ; 
9  Edward  lY.,  p.  34,  plea  9  ; 
3  Henry  YII.,  p.  4,  plea  16  ; 

20  Henry  VIL,  p.  1,  plea  1 ; 

21  Henry  YH,  p.  14  (b),  plea  23. 

Also  to 

Addison  v.  Overend,  6  T.  B.  766  ; 
Sedgworth  v.  Overend,  7  T.  B.  279. 

Sorutton,  K.C.  for  the  owners  of  the  Mexican. 

Christopher  Head  for  the  owners  of  the  Wink- 
field. 

The  Attoriiey-G^eneral  in  reply. 

Cur,  adiv,  wU, 

Dec.  16. — Collins,  M.H. — This  is  an  appeal 
from  the  order  of  Sir  Francis  Jeune  dismissing  a 
modon  made  on  behalf  of  the  Postmaster-Gtoeral 
in  the  case  of  the  Winkfield,  The  question  ariaes 
out  of  a  collision  which  occurred  on  the  5th  April 
1900,  between  the  steamship  Mexican  and  tlie 
steamship  Winkfield,  and  which  resulted  in  the 
loss  of  the  former,  with  a  portion  of  the  mails 
which  she  was  carrying  at  the  time.  The  owners 
of  the  Winkfield,  xmS&r  a  decree  limiting  their 
liability  to  82,5142.  17s.  10c2.,  paid  that  amount 
into  court,  and  the  claim  in  question  was  one  bj 
the  Postmaster- General,  on  behalf  of  himself  and 
the  Postmaster-General  of  Cape  Colony  and 
Natal,  to  recover  out  of  that  sum  the  value  of 
letters,  parcels,  &c.,  in  his  custody  as  bailee,  and 
lost  on  board  the  Mexican,  The  case  was  dealt 
witJi  by  all  parties  in  the  court  below  as  a  claim 
by  a  bailee  who  was  under  no  liability  to  his 
bailor  for  the  loss  in  question,  as  to  which  it  was 
admitted  thai  the  authority  of  Cla/ridge  v.  Souik 
Staffordshire  Tram/voay  Company  {vbi  sup.)  was 
conclusive,  and  the  President  accordingly,  with- 
out argument  and  in  deference  to  that  authority, 
dismis»dd  the  claim.  The  Postmaster-G^end 
now  appeals.  The  question  for  decision,  there- 
fore, is  whetiier  Claridge's  case  was  well  decided. 
I  emphasise  tliis  because  it  disposes  of  a  point 
which  was  faintly  suggested  by  the  reepondents, 
and  which,  if  good,  could  distinguish  Claridgef 
case — ^namely,  that  the  applicant  was  not  himself 
in  actual  occupation  of  the  things  bailed  at  the 
time  of  the  loss.  This  point  was  not  taken 
below,  and,  having  regard  to  the  course  followed 
by  all  parties  on  the  hearing  of  the  motion,  I 
think  it  is  not  open  to  the  resj^ndents  to  make 
it  now,  and  I  therefore  deal  with  the  case  upon 
the  footing  upon  which  it  was  dealt  on  the 
motion — ^namely,  that  it  is  covered  by  Claridgt^* 
case.  I  assume,  therefore,  that  the  subject- 
matter  of  the  bailment  was  in  the  custody  of  the 
Postmaster-General  as  bailee  at  the  time  of  the 
accident.  For  the  reasons  which  I  am  about  to 
state,  I  am  of  opinion  that  Claaridge's  case  was 
wrongly  decided,  and  that  the  law  is  that  in  an 
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action  against  a  stranger  for  loss  of  goods  caused 
by  his  negligenoe,  the  baUee  in  possession  can 
reooYer  the  ^ne  of  the  goods,  although  he  would 
have  had  a  good  answer  to  an  action  by  the  bailor 
for  damages  for  the  loss  of  the  thing  bailed.    It 
seems  to  me  that  the  position,  that  possession  is 
good  against  a  wrongdoer  and  that  the  latter 
cannot  set  up  the  jus  tertii  unless    he  claims 
under  it,  is  well  established  in  our  law,  and  really 
concludes  this  case  against  the  respondents.    As  I 
shall  show  presently,  a  long  series  of  authorities 
establishes  this  in  actions  of  trover  and  trespass 
at  the  suit  of  a  possessor.    And  the  principle 
being  the  same,  it  follows  that  he  can  equally 
recover  the  whole  value  of  the  goods  in  an  action 
on  the  case  for  their  loss  through  the  tortious 
condnct  of  the  defendant.    I  think  it  involves 
this  also,  that  the*  wrongdoer  who  is  not  dcufendine 
under  the  title  of  the  Mdlor  is  quite  unconcerned 
with  what  the  rights  are  between  the  bailor  and 
bailee,  and  must  treat  the  possessor  as  the  owner 
of  the  goods  for  all  purposes  quite  irrespective  of 
the  rights  and  obligations  as  betweeu  him  and  the 
bailor.    I  think  this  position  is  well  established 
in  our  law,  although  it  may  be  that  reasons  for 
its  existence  have  been  given  in  some  of  the  cases 
which  are  not  quite  satisfactory.    I  think  also 
Uiat  the  obligation  of  the  bailee  to  the  bailor  to 
aoooont  for  what  he  has  received  in  respect  of  the 
deatraction  or  conversion  of  the  thing  buled  has 
bees  admitted  so  often  in  decided  cases  that  ic 
cannot  now  be  questioned,  and,  further,  I  think  it 
can  be  shown  that  the  right  of  the  bailee  to 
recover  cannot  be  rested  on  the  ground  suggested 
in  some  of  the  cases — ^namely,  that  he  was  liable 
over  to  the  bailor  for  the  loss  of  the  goods  con- 
verted or  destroyed.    It  cannot  be  denied  that 
since  the  case  of  Armory  v.  Delamirie  (1  Stra. 
5o4),  not  to  mention  earlier  cases  from  the  Year 
Books  onward,  a  mere  finder  may  recover  against 
a  wrongdoer  the  full  value  of  the  thing  converted. 
That   aecision   involves   the   principle   that   as 
between  possessor  and  wrongdoer  the  presump- 
tion  of  law  is,  in  the  words  of  Lord  Campbell  in 
JeffrieB  v.  Great  Western  Railway  Company  (26 
L.  T.  Bep.  O.  S ,  at  p.  214;  5  E.  &  B.,  at  p.  806), 
*'that  the   person  who  has  possession  has  the 
property.*'    In  the  same  case  he  says  (26  L.  T. 
Kep.  O.  a,  at  p.  214 ;  5  E.  &  B.,  at  p.  805) :  *'  I  am 
of  opinion  that  the  law  is  that  a  person  possessed 
of  goods  as  his  property  has  a  good  title  as  against 
every  stranger,  and  that  one  who  takes  tbem  from 
him,  having  no  title  in  himself,  is  a  wrongdoer, 
and  cannot  defend  himself  by  showing  that  there 
waa   title  in  some  third  person,  for  against  a 
wrongdoer  possession  is  title."    The  law  is  so 
stated  hj  the  very  learned  annotator  in  his  uote 
to  WUbraham  v.  Snow  (2  Wms.  Saund.  47  f.). 
Therefore  it  is  not  open  to  the  defendant,  being  a 
wrongdoer,  to  inquire  into  the  nature  of  limita- 
tion of  the  possessor's  right,  and,  unless  it  is  com- 
petent for  him  to  do  so,  the  question  of  his  rela- 
tiona  to,  or  liability  towards,    the  true   owner 
cannot  come  into  the  discussion  at   all;    and, 
therefore,    as    between    those   two   parties   full 
damages  have  to  be  paid  without  any  further 
inqoiry.    The  extent  of  the  liability  of  the  finder 
to  the  true  owner  not  being  relevant  to  the  dis- 
cussion  between  him  and   the   wrongdoer,  the 
fB/eta  which  would  ascertain  it  would  not  have 
been  admissible  in  evidence,  amd  therefore  the 
right  of  the    finder   to   recover   full    damages 


cannot  be  made  to  depend  upon  the  extent  of 
his  liability  over  to  the  true  owner.  To  hold 
otherwise  would,  it  seems  to  me,  be  in  effect  to 
permit  a  wrongdoer  to  set  up  a  ju$  tertii  under 
which  he  cannot  claim. 

But,  if  this  be  the  fact  in  the  case  of  a 
finder,  why  should  it  not  be  equally  the  fact 
in  the  case  of  a  bailee?  Why,  as  against  a 
wrongdoer,  should  the  nature  of  the  plaintiff's 
interest  in  the  thing  converted  be  any  more 
relevant  to  the  inquiry,  and  therefore  admis- 
sible in  evidence,  thjan  in  the  case  of  a  finder? 
It  seems  to  me  that  neither  in  one  case  nor  the 
other  ought  it  to  be  competent  for  the  defendant 
to  go  into  evidence  on  that  matter.  I  think  this 
view  is  borne  out  by  authority ;  for  instance,  in 
Burton  v.  Hughes  (u&t  sup.)  the  plaintiff,  who  had 
borrowed  furniture,  and  was  therefore  bailee,  was 
held  to  be  entitled  to  sue  in  trover  wrongdoers 
who  had  seized  it,  without  giving  in  evidence  the 
written  agreement  under  which  ne  held  it.  The 
point  msuSd  for  the  defendant  was  that  '*  the  quali- 
fied interest  having  been  obtained  under  a  written 
agreement  could  not  be  proved  except  by  the  pro- 
duction of  that  agreement  duly  stamped."  The 
argument  on  the  other  side  was  '*  that  the  exist- 
ence of  some  kind  of  interest  having  been  estab- 
lished, the  precise  nature  of  it  or  the  terms  upon 
which  it  was  acquired  were  immaterial  to  the  sup- 
port of  this  action."  Best,  O.J.,  in  delivering 
judgment,  says :  "  If  this  had  been  a  case 
between  Kitohen  and  the  plaintiff  the  agreement 
ought  to  have  been  produced,  because  that  alone 
could  decide  the  respective  righto  of  those  two 
parties;  but  it  appears  that  Kitohen  was  to 
supply  the  plaintiff  with  furniture,  and  the  ques- 
tion is  whether,  after  he  had  obtained  it,  he  had 
a  sufficient  interest  to  maintein  this  action.  The 
case  which  has  been  referred  to  {Sutton  v.  Buck, 
ubi  sttp.)  confirms  what  I  had  esteemed  to  be  the 
law  upon  the  subject — namely,  that  a  simple 
bailee  has  a  sufficient  interest  to  sue  in  trover." 
By  holding,  therefore,  that  the  agreement  defining 
the  conditions  of  the  plaintiffs'  interest  was 
immaterial  the  ponrt  in  effect  decided  that  the 
right  of  the  bailee  in  possession  to  sue  could  not 
depend  upon  the  fact  or  extent  of  his  liability 
over  to  the  bailor,  since  the  plaintiff  was  allowed 
to  keep  his  verdict  in  trover,  the  agreement 
defining  his  interest  and  liability  bt-ing  excluded 
from  the  discussion.  In  Sutton  v.  Buck  {uhi  sup,), 
on  the  authority  of  which  this  case  was  decided,  it 
was  held  that  possession  under  a  general  bailment 
is  sufficient  title  for  the  plaintiff  in  trover.  The 
plaintiff  had  taken  possession  of  a  stranded  ship 
under  a  transfer  void  for  noncompliance  with  the 
Register  Acte,  and  he  sued  the  defendant  in 
trover  for  portions  of  the  timber,  wood,  and 
materials  of  which  the  defendant  had  wrongfully 
taken  possession.  Sir  James  Mansfield,  G.J.  had 
nonsuited  the  plaintiff,  on  the  ground  that  the 
transfer  was  detective  without  registration.  On 
motion  the  nonsuit  was  set  aside.  Sir  James 
Mansfield  being  a  member  of  the  court,  and  a  new 
trial  ordered  on  the  ground  that  the  plaintiff  had 
sufficient  possession  to  maintain  the  action  against 
the  wrongdoer.  It  is  true  that  Ohambre,  J. 
re»erved  his  opinion  as  to  the  measure  of  damages, 
but  on  the  new  trial  the  plaintiff  recovered  a 
verdict  apparently  for  the  full  value  of  the  things 
converted,  and  on  further  motion  for  a  new  trial 
the  only  point  argued  was  that  the  defendant  was 
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justified  as  lord  of  the  manor  in  doing  what  he 
aid,  a  contention  which  was  rejected  by  the  court. 
In  Stoire  v.  Leach  (vbi  tup.)  a  pawnbroker,  whose 
landlord  had  wrongfully  taken  in  distress  pledges 
in  the  custody  of  the  pawubroker,  was  held  entitled 
to  recover  in  an  action  against  the  landlord  for 
oonyersion  the  full  value  of  the  pledges.  This 
case  was  decided  by  a  strong  court,  consisting  of 
Erie,  G.J.,  Williams  and  Keating,  JJ.,  and  has 
nerer,  so  far  as  I  know,  been  questioned  since. 
The  duty  of  the  bailee  to  account  to  the  bailor 
was  recognised  as  well  established.  See  also 
Turner  v.  Hardccutle  (ubi  «tip.)«  &  considered  judg- 
ment of  the  Court  of  GommonPleas, which  indud^ 
Willes,  J.,  who  had  not  been  a  party  to  Svrire 
▼.  Lecush  {uhi  8up.),  and  where  the  oaUee's  right  to 
recover  full  damages,  and  his  obligation  to  account 
to  the  bailor  is  again  affirmed. 

The   ground   of   the    decision    in    Claridqe^s 
case  was  that  the  plaintiff  in  that  case,   bemg 
under  no  liability  to  his  bailor,  could  recover 
no   damages,    and    though   for   the   reasons    I 
have  already  given  I  think  the  position  is  un- 
tenable, it  is  necessary  to  follow  it  out  a  little 
further.    There  is  no  doubt  that  the  reason  given 
in  Heydon  and  Smithes  case  {ubi  sup.) — and  itself 
drawn  from  the  Year  Books — has  been  repeated  in 
many  subsequent  cases.    The  words  are  these: 
"  Clearly,  the  bailee,  or  he  who  hath  a  special  pro- 
perty, shall  have  a   general  action  of  trespass 
against   a   stranger,    and    shall  recover   all  in 
damages  because  that  he  is  ohargeable  over.**    It 
is  now  established  that  the  bailee  is  accountable, 
as  stated  in  the  passage  cited  and  repeated  in 
many  subsequent  cases.    But  whether  the  obliga- 
tion to  account  was  a  condition  of  his  right  to 
sue,  or  only  an  incident  arising  upon  his  recovery 
of  damages,  is  a  very  different  question,  thouf^h  it 
was  easy  to  confound  one  view  with  the  other. 
Holmes,  C.J.,  in  his  admirable  lectures  on  the 
Common  Law,  in  the  chapter  devoted  to  bailments, 
traces  the  origin  of  the  oailee's  right  to  sue  and 
recover  the  whole  value  of  chattels  converted,  and 
arrives  at  the  clear  conclusion  that  the  bailee's 
obligation  to  account  arose  from  the  fact  that  he 
was  originally  the  only  person  who  could   sue, 
though  afterwards  by  an  extension,  not  peihaps 
quite  logical,  the  right  to  sue  was  conceded  to  the 
bailor  idso.    He  says  at  p.  167 :   "  At  first  the 
bailee  was  answerable  to  the  owner  because  be  was 
the  only  person  who  could  sue ;  now  it  was  said  he 
could  sue  oecaufe  he  was  answerable  to  the  owner." 
And  again  at  p.  170 :  '*  The  inverted  explanation  of 
Beaumanoir  will  be  remembered,  that  the  bailee 
could  sue  because  he  was  answerable  over,  in  place 
of  the  original  rule  that  he  was  answerable  over 
BO  strictly  because  only  he  could  sue."     This 
ioversion,  as  he  points  out  is  traceable  through 
the  Year  Books,  and  has  survived  into  modem 
times,  though,  as  he  shows,  it  has  not  been  acted 
upon.    Pollock  and  Maitland*s  History  of  English 
Law,  vol.  2,    p.   170,  puts    the    position    thus : 
'*  Perhaps  we  come  nearest  to  historical  truth  if 
we  say  that  between  the  two  old  rules  there  was 
no  logical  priority.    The  bailee  had  the  action 
because  he  was  liable,  and  was  liable  because  he 
had  the  action.*'    It  may  be  that  in  early  times 
the  obligation  of  the  bailee  to  the  bailor  was 
absolute^that  is  to  say,  he  was  an  insurer.    But 
long  after  the  decision  of  Coggs  v.  Bernard  (2  Ld. 
Raym.  909),  which  classified  the  obligations  of 
bailees,  the  bailee  has,  nevertheless,  been  allowed 


to  recover  full  damages  against  a  wrongdoer, 
where  the  facts  woidd  have  afforded  a  complete 
answer  for  him  against  his  bailor.  The  cases 
above  cited  are  instances  of  this.  In  each  of 
them  the  bailee  would  have  had  a  good  answer  to 
an  action  by  his  bailor ;  for  in  none  of  them  was 
it  suggested  that  the  act  of  the  wrongdoer  was 
traceaole  to  negligence  on  the  part  of  uie  bailee. 
I  think,  therefore,  that  the  statement  drawn,  as  I 
have  said,  from  the  Year  Books  may  be  explained, 
as  Holmes,  C.J.  explains  it,  but  whether  that  be 
the  true  view  of  it  or  not,  it  is  clear  that  it  has 
not  been  treated  as  law  in  our  courts.  Upon  this, 
before  the  decision  in  Claridge't  case,  there  was  a 
sta^n^  body  of  opinion  in  text-books,  English  and 
American,  in  favour  of  the  bailee's  unqualified 
right  to  sue  the  wrongdoer :  (see  Mayne  on 
Damans,  6th  edit.,  p.  416,  and  cases  there  cited ; 
Sedgwick  on  Damages,  7th  edit.,  vol.  1»  p.  61, 
note  (a) ;  Story  on  Bailments,  9th  edit,  sect.  352 ; 
Kent's  Commentaries,  12th  edit.,  vol.  2,  p.  568, 
note  (e);  Pollock  on  Torts,  6th  edit,  pp.  354, 
355 ;  Addison  on  Torts,  7th  edit,  p.  523 ;  and  as 
I  have  already  pointed  out  Williams,  J.,  the  editw 
of  Williams  Saunders,  was  a  party  to  the  decision 
of  Swire  v.  Leach),  The  bailee's  right  to  reoovear 
has  been  affirmed  in  several  American  cases 
entirely  without  reference  to  the  extent  of  the 
bailee's  liability  to  the  bailor  for  the  tort,  though 
his  obligation  to  account  is  admitted :  (see  them 
referred  to  in  the  passages  cited,  and  in  particolar 
see  UUman  v.  JBamard,  73  Mass.  Rep.  554; 
Parish  v.  Wheeler,  22  New  York  Eep.  494 ;  and 
White  V.  Webb,  ubi  sup,).  The  case  of  Booth  v. 
WUson  {ubi  su^.)  is  a  dear  authority  that  the 
right  of  the  bailee  in  possession  to  recover  ag^ainat 
a  wrongdoer  is  the  same  in  an  action  on  the  case 
as  in  an  action  of  trover,  if  indeed  authority  were 
required  for  what  seems  obvious  in  point  of 
prmciple.  There  the  gratuitous  bailee  of  a  horse 
was  held  entitled  to  recover  the  full  value  of  the 
horse  in  an  action  on  the  case  against  a  defendant 
by  whose  negligence  the  horse  fell  and  was  killed, 
l^he  case  was  decided  by  Lord  EUenborough,  C.J- 
Bayley,  Abbott,  and  Holroyd,  JJ.  The  three  latter 
seem  to  me  to  put  it  wholly  on  the  ground  that 
the  plaintiff  was  in  possession  and  the  defendant 
a  wrongdoer.  Abbott,  J.  says  shortly :  "  I  think 
that  the  same  possession  which  would  enable  the 
plaintiff  to  maintain  trespass  would  enable  him  to 
maintain  this  action  " ;  and  Bay  lev,  J.  points  out 
ihat  case  is  a  possessory  action.  But  Lord  £Uen, 
borough  undoubtedly  rests  his  judgment  on  the 
view  that  the  plaintiff  would  himself  have  been 
responsible  in  damasks  to  his  bailor  to  a  ooin- 
mensurate  amount.  This,  no  doubt,  was  his  per- 
sonal view,  but  it  was  not  the  decision  of  the  oourt. 
and,  as  I  have  ^inted  out,  it  has  certainly  not 
been  acted  upon  in  subsequent  cases.  Therefore, 
as  I  said  at  the  outset,  and  as  I  think  I  have 
now  shown  by  authority,  the  root  principle  of  the 
whole  discussion  is  that,  as  atrainst  a  wrongdoer, 
possession  is  title.  The  chattel  that  has  been 
converted  or  damaged  is  deemed  to  be  the  chattel 
of  the  possessor  and  of  no  other,  and  therefore  its 
loss  or  deterioration  is  his  loss,  and  to  him,  if  he 
demands  it,  it  must  be  recouped.  His  obligation 
to  account  to  the  bailor  is  really  not  ad  rem  in 
the  discussion.  It  only  comes  in  after  he  has 
carried  his  legal  nosition  to  its  logical  consequence 
against  a  wrongaoer,  and  serves  to  soothe  a  mmd 
I  disconcerted  by  ^e  notion  that  a  person  who  is 
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not  himself  the  oomplete  owner  should  be  en- 
titled to  reoeive  back  the  fall  valae  of  the 
chattel  oonverted  or  destroyed.  There  is  no 
iooonsistenoj  between  the  two  positions;  the 
one  is  the  oomplement  of  the  other.  As  between 
bailee  and  stranger  possession  gives  title — that  is, 
not  a  limited  interest,  but  absolute  and  complete 
ownership,  and  he  is  entitled  to  receive  back  a 
complete  equivaleot  for  the  whole  loss  or  deterio- 
ration of  the  thing  itself.  As  between  bailor  and 
bailee  the  real  intereste  of  each  must  be  ia- 
qnired  into,  and,  as  the  bailee  has  to  account  for 
toe  thing  bailed,  so  he  must  account  for  that  which 
has  beoome  ite  equivalent  and  now  represente  it. 
What  he  has  reoeived  above  his  own  mterest  he 
has  reoeiyed  to  the  use  of  his  bailor.  The  wrong, 
doer,  having  once  paid  full  damacres  to  the 
bailee,  has  an  answer  to  anv  action  by  the  bailor : 
(see  Story  on  Baiimente,  9th  edit,  sect.  352,  and 
the  numerous  authorities  there oi ted).  The  liability 
by  the  bailee  to  account  is  also  well  estebiished 
(see  the  passage  from  Lord  Ooke  and  the  cases 
dted  in  the  earlier  part  of  this  judgment),  and, 
therefore,  it  seems  to  me  that  there  is  no  such 
preponderance  of  convenience  in  favour  of  limiting 
the  right  of  the  bailee  as  to  make  it  desirable, 
much  lees  obligatory,  upon  us  to  modify  the  law 
as  it  rested  upon  the  authorities  antecedent  to 
Claridge's  case.  I  am  aware  that  in  two  able 
text-books.  Seven's  Negligence  in  Law  (2nd  edit., 
at  p.  885),  and  Oierk  and  Linsell  on  Torte  (2nd 
edit.,  at  p  237),  the  decision  in  ClaHdge*$  case  is 
approved,  though  it  is  there  pointed  out  that  the 
authorities  bearing  the  other  way  were  not  fully 
considered.  The  reasons,  however,  which  they 
give  for  their  opinions  seem  to  be  largely  based 
upon  the  supposed  inconvenience  of  the  opposite 
▼lew ;  nor  are  the  argnmente  bv  which  they  dis- 
tinguish the  position  of  bailees  from  that  of  other 
possessors  to  my  mind  satisfactory.  Claridge's 
case  was  treated  as  opon  to  question  by  the  late 
Master  of  the  Bolls  in  Manx  v.  Great  Eastern 
Eailway  Company  (ubi  sup.),  and,  with  the  gpreatest 
deference  to  the  eminent  judges  who  decided  it, 
it  seems  to  me  that  it  cannot  be  supported.  It 
seems  to  have  been  argued  before  them  upon  very 
scanty  materials.  Before  us  the  whole  subject 
has  been  elaborately  discussed,  and  all,  or  nearly 
all,  the  authorities  brought  before  us  in  historical 
sequenoe.    I  think  the  appeal  must  be  allowed 

Stirling,  L.J.  and  Mathsw,  L.J.  concurred. 

Solicitors :  for  the  appellant.  The  Solicitor  for 
the  Poet  Office;  for  the  respondento,  Thomas  Cooper 
and  Co. ;  for  the  owners  of  the  Mexican,  Botten^U 
and  Boehe;  for  the  owners  of  the  Winkfield, 
Thomas  Cooper  and  Co. 


HIGH    COURT   OF   JUSTICE. 

KING'S  BENCH  DIVISION. 

Nov.  26  and  27,  1901. 

(Before  Walton,  J.) 

Blaokbubn  and  anothbb  v.  Liybbpool, 
Bbazil,  and  Biybb  Platb  Stbam  Naviqa* 
TiON  Company  Limited,  (a; 

BiU  of  lading — Exception — Perils  of  the  sea — 
Exception  of  any  peril  of  the  seas,  whether 
arising  from  negligence  of  the  crew  or  other^ 
toise — Opening  of  valve  by  mistake  whereby  sea 
water  was  admitted  to  ship — Damage  to  cargo — 
Liability  of  shipowner. 

A  cargo  of  sugar  was  shipped  under  a  bill  of 
lading  which  contained  an  exception  of  **  any  loss 
or  damage  resulting  from  any  peril  of  the  seas, 
rivers,  or  ruivigation  of  whatever  nature  or  hind 
soever  {whether  arising  from  the  negligence, 
default,  or  error  in  judgment  of  the  pUot, 
master,  mariner,  engineers,  or  others  of  the  crew, 
or  otherwise  howsoever).**  During  the  voyage  the 
engineer,  intending  to  fill  a  ballast  tank  unth 
sea  water  to  be  used  for  the  boilers  in  discharging 
the  cargo,  opened  the  sea-cock,  and  he  then 
intended  to  open  the  valve  of  the  ballast  tank, 
but  by  mistake  he  opened  the  valve  of  a  tank  in 
which  part  of  the  sugar  was  stored,  with  the 
result  that  the  sea  water  flowed  into  the  tank 
where  the  sugar  was  instead  of  into  the  ballast 
tank,  and  the  sugar  was  damaged : 

Held,  that  the  damage  was  caused  by  a  peril  of 
the  seas  within  the  msaning  of  the  exception  in 
the  bill  of  lading,  and  that  the  shipowners  were 
protected  by  the  exception  and  were  not  liable  for 
the  damage, 

CoMMBBCiAL  ACTION  tried  by  Walton,  J.  with- 
out a  jary,  in  which  the  plaintiffs  claimed 
damages  for  breach  of  duty  m  and  about  the 
carriage  and  deliyery  of  sugar  by  sea  by  the 
steamship  Tropic. 
The  agreed  statement  of  facts  was  as  follows  :— 

1.  At  all  material  times  the  steamship  Tropic 
was  on  time  charter  to  the  defendants. 

2.  The  plaintiffs  in  Dec.  1900  and  in  Jan.  1901 
shipped  a  quantity  of  sugar  in  bags  on  board 
the  Tropic  at  Pernambuco,  in  good  order  and 
condition. 

3.  The  plaintiffs  received  from  the  defendante 
five  bills  of  lading  in  respect  of  the  shipment  of 
sugar.  The  bills  of  lading  which  are  all  in  the 
same  form  were  dated  respectiyelv  the  31st  Deo. 
1900,  and  the  4th  and  10th  Jan.  1901. 

4.  One  of  such  bills  of  lading  was  attached 
hereto. 

5.  By  the  terms  of  the  bills  of  lading  the  sugar 
was  to  be  carried  by  the  defendante  to  New  York 
to  be  there  delivered  by  them  to  the  plaintiffs' 
order  in  the  like  good  order  and  condition,  sub- 
ject to  the  exceptions  contained  in  the  bills  of 
lading. 

6.  The  plaintiffs  remained  the  holders  of  the 
bills  of  lading,  and  were  the  receivers  of  the 
cargo. 

7.  The  Tropic  left  Pernambuco  on  the  10th 
Jan.  1901.  She  arrived  at  New  York  on  or  about 
the  31st  Jan.  1901,  and  completed  the  discharge 
of  the  sugar  by  the  9th  Feb.  1901. 

-  — I  II  I  I 

(0)  B«porttKl  by  W.  W.  Obb,  Baq.,  B«rriiter-ft»-Law. 
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8.  The  sagar  so  Bhipped  by  the  plaintiffs  was 
oontained  in  54»d7d  bags.  All  the  bass  were 
delivered  to  the  plaintiffs,  bat  a  considerable 
number  thereof  proved  to  be  damaged. 

9.  The  damaged  bags  had  been  carried  in  the 
Tropic's  deep  tank,  a  water-tight  compartment 
in  the  bottom  of  the  vessel.  This  tank  was  a 
nsaal  and  proper  place  in  which  to  carry  the 
cargo. 

10.  The  damage  was  caneed  by  an  incursion  of 
sea  water  into  toe  deep  tank  under  the  following 
circumstances:  When  the  Tropic  was  outside 
Sandy  Hook  the  chief  engineer,  being  under  the 
mistaken  impression  that  the  Tropic  was  going 
to  Williamsburg  Wharf  to  discharge  her  cargo, 
desired  to  fill  the  No.  4  ballast  tank  with  water 
for  boiler  use  while  discharging  instead  of  taking 
in  water  at  the  WilliamsDurg  Wharf,  where, 
according  to  his  previous  experience,  the  water 
was  contaminated  with  sewage.  He  therefore 
opened  the  sea-cock  and  intended  to  open  the  valve 
of  No.  4  tank,  but  by  mistake  he  opened  the 
valve  of  the  deep  tank,  with  the  result  that  the 
water  ran  into  uie  deep  tank  where  the 'bags  of 
sugar  were,  instead  of  into  No.  4  ballast  tank. 
The  sea-cock  was  open  from  11.30  a.m.  on  the 
morning  of  the  30th  Jan.  1901  until  3  p.m.  of  the 
same  day.  The  mistake  was  not  discovered  until 
six  o'clock  in  the  morning  of  the  31st.  Jan.  1901. 
The  water  was  then  pumped  out. 

11.  By  the  terms  of  the  bills  of  lading  the 
Tropic  was  to  discharge  alongside  Refiners  Wharf 
if  required,  but  until  after  her  arrival  at  New 
York  it  was  not  known  hj  the  defendants  or  any- 
one on  board  the  Tropic,  where  she  would  be 
required  to  discharge.  The  Tropic  was  not 
intended  by  the  plaintiffs  to  go,  and  did  not  in 
fact  go,  to  Williamsburg  Whan. 

12.  The  defendants  admitted,  without  prejudice 
to  the  question  of  liability,  that  the  damage  done 
to  the  sugar  amounted  to  1319Z.  17s.  6d, 

The  bills  of  lading  oontained  an  exception 
(amongst  others)  of 

Loss  or  damage  reraltixig  from  .  .  .  aoy  of  the 
following  perlU  (whether  arisiiig  from  the  negligenoe, 
default,  or  error  in  judgment  of  the  pilot,  master, 
maxiners,  engineers,  or  others  of  the  orew,  or  otherwise 
howsoever),  namely,  ...  or  other  peril  of  the 
BSM,  rivers,  or  navigation  of  whatever  natore  or  kind 
soever  and  howaoever  each  collision  ...  or  other 
peril  may  be  oansed.    .    .    . 

Carver,  K.G,  (BaUhcuihe  with  him)  for  the 
plaintiffs. — The  plaintiffs  are  entitled  to  recover 
for  the  damage  to  the  sugar.  By  their  contract 
the  defendants  were  bound  safely  to  carry  and 
eafely  to  deliver  the  sugar,  which  they  failed  to 
do.  They  are  therefore  clearly  liable,  unless 
the^  come  within  the  exception  in  the  bill  of 
lading ;  but  they  do  not  come  within  the  excep- 
tion. The  damage  was  not  caused  by  a  peril  of 
the  seas.  The  damage  resulted  from  the  opening 
of  the  sea-cock,  and  letting  the  sea  water  into  the 
ship.  That  act  was  not  an  accident ;  it  was  not 
accidental,  but  it  was  intentional,  as  the  engineer 
intended  to  open  the  sea*oock,  and  he  opened  it, 
and  so  he  let  the  sea  water  into  the  ship,  and  he 
intended  to  do  so.  The  opening  of  the  valve  into 
the  deep  tank  was,  no  doubt,  accidentel,  but  that 
was  not  the  real  cause  of  the  damage.  The  act 
being  intentional  was  not  a  peril  of  the  sea ;  nor 
does  it  CPOie  under  the  head  of  negligence  in 


**  navigiLtion  "  within  the  exception.  The  act  of 
the  engineer  in  filling  No.  4  tank  was  not  an  act 
of  navigation,  and  therefore  the  dama^  did  not 
result  m>m  a  peril  of  navigation.  If  it  was  not 
an  act  of  navigation  none  of  the  other  exoeptiom 
in  the  bill  of  lading  exempt  the  defendants : 

The  Accomac,  63  L.  T.  Bep.  737 ;  6  Asp.  Mar.  Lew 
Cas.  579;  15P.  Div.  208; 

Carfniehasl  and  Co.  v.  Liverpool  8a%Ung  8\%p 
Oumer$*  Mutual  Indemnity  Association,  57  L.  T. 
Bep.  550 ;  6  Asp.  Mar.  Law  Cae.  184 ;  19  Q.  E 
Div.  242,  at  p.  247  (per  Lord  Eeher,  M.  EL),  and 
at  p.  250  (per  Fry,  L.  J.) ; 

Canada  Shipping  Company  v.  British  Bhipc^own' 
Mutual  Protection  Association,  61  L.  T.  Bep. 
312  ;  6  Asp.  Mar.  Law  Cae.  422 ;  23  <).  B.  Div. 
342,  at  p.  344  (per  Bowen,  L.J.) ; 

Oood  V.  London  Steamship  Owners*  Mutual  Pro- 
tecting Association,  L.  Bep.  6  0.  P.  563. 

Horridge,  X.C  and  Maurice  Hill  for  the  defen- 
dante. — The  defendante  are  within  the  exception 
in  the  bill  of  lading  of  loss  or  damage  resulting 
from  a  peril  of  the  seas.  When  the  sea-cock  was 
opened  so  as  to  admit  the  sea  water  the  ship  was 
not  tight,  and  was  not  fit  to  carry  the  cargo.  The 
ship  then  was  subjected  to  a  peril  of  the  seas,  in 
the  same  way  as  if  the  sea  had  come  into  the  ship 
by  collision.  It  was  an  accidental  admission  of  sea 
water  at  sea,  and  that  is  a  peril  of  the  seas  within 
the  exception.  Even  if  it  were  not  a  peril  of  the 
seas,  it  was  a  peril  of  **  navigation  "  within  ihe 
exception,  and  it  was  just  the  same  whether  the 
opening  in  the  ship  was  made  before  sailing,  as 
in  the  case  of  Carmichael  and  Co,  v.  Liwrpool 
Sailing  Ship  Owners'  Mutual  Indemnity  Associa- 
tion (uhi  sup.),  or  after  sailing,  as  in  this  case. 
Although  tne  prima  fade  duty  of  the  defoi- 
dante  was  to  carry  the  sugar  safely,  they  are 
exempt  in  this  case  by  the  exception  of  lose  by 
peril  of  the  seas  or  of  navigation  : 

Thames  and  Mersey  Marine  Insurance  Compaay 

Limited  v.  Hamilton,  Fraser,  and  Co.,  57  L.  T. 

Bep.  695 ;   6  Asp.  Bfar.  Law  Cas.  200 ;   12  App. 

Cas.  484 ; 
WHson  and  Co.  v.  Owners  of  the   Cargo  cf  th$ 

Xantho  (or  The  Xantho),  57  L.  T.  Bep.  701 ;  6 

Asp.  Mar.  Law  Cas.  207 ;   12  App.  Gas.  503 ; 
Hamilton,  Eraser,  and  Co,  v.  Pandorf  and  Co.,  57 

L.  T.  Bep.  726;   6  Asp.  Mar.  Law  Cas.  212;  12 

App.  Cas.  518 ; 
The  SouthgaU,  (1893)  P.  329 ; 
The  Cressington,  64  L.  T.  Bep.  329  ;   7  Asp.  Mar. 

Law  Cas.  27 ;  (1891)  P.  152. 

Carver,  X.C.  and  Bailhaehe  in  reply. 

Walton,  J. — I  think  the  law  on  this  subject 
is  clear  and  is  established  by  the  cases  wbicb 
have  been  referred  to  of  The  Xantho  {vbi 
sup.)  and  Hamilton,  Fraser,  and  Co,  v.  Pcm- 
d(yrf  and  Co.  (uhi  swp,),  of  which  I  think  the 
case  of  Hamilton,  Fraser,  ofnd  Co.  v.  Pandoff 
and  Co.  (uhi  sup.),  is  the  example  most 
applicable  to  the  present  case.  It  is  to  be  noted 
that  in  those  two  cases  no  question  arose  with 
regard  to  what  is  called  the  negligence  daose; 
and  in  neither  of  them  was  the  shipowner  exempt 
from  damage  arising  from  the  negligence  of  the 
crew.  As  I  understend  the  law  when  there  is  no 
negligence  clause,  it  is  this :  That  the  shipowner 
is  bound  absolutely  as  an  insurer  to  deliver  safely? 
subject  to  the  exception  of  perils  of  the  seas,  or 
anv  other  exceptions  which  there  may  be  m  the 
bill  of  lading.    If  the  shipowner  faus  to  cany 
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safely,  bat  the  loss  is  oaosed  by  one  of  the 
excepted  perils,  then  prima  facie  he  is  not  liable ; 
but  in  oases  which  came  long  before  HamiUon, 
Fra$er,  ctnd  Co,  y.  Pandarf  and  Co,  {ubi  sup.), 
the  effect  of  which  is  there  reoognised,  and 
in  the  case  of  The  Xaniho  (vhi  svp.),  the 
contract  of  the  shipowner  was  not  merely  as 
an  insurer  to  deliver  safely  subject  to  the 
excepted  perils,  but  there  was  the  farther  con- 
tract— ^namely,  that  he  would  use  due  care  and 
diligence  to  deliver  safely.  The  exceptions,  there- 
fore— and  I  am  assuming  that  the^r  contain  no 
exception  of  n^ligence — relieve  him  from  his 
abeolnte  obligation  as  an  insurer  to  deliver  safely, 
bat  do  not  iBlieve  him  from  his  obligation  to 
exercise  due  care  and  diligence  in  carrying  carffo. 
Therefore,  even  when  the  loss  is  occasioned  by 
one  of  the  exempted  perils — again  assuming  that 
negligence  is  not  an  excepted  peril — if  the  ship- 
owner has  failed  to  use  due  care  and  diligence  in 
carrying  the  car^,  although  he  may  be  exempt 
80  far  as  the  absolute  obligation  to  deliver  safely 
18  conoemed,  he  is  not  exempt  from  the  oon- 
aeqaences  of  the  breach  of  his  contract  to  use  due 
care  and  diligence;  and,  therefore,  if  the  loss, 
although  oooanioned  by  perils  of  the  sea,  has  been 
brought  about  by  want  of  due  care  and  diligence  on 
the  part  of  the  shipowner,  the  shipowner  renders 
himself  liable,  notwithstanding  the  exceptions. 
In  tiie  present  case  there  is  what  is  sometimes 
called  a  negligence  clause,  and  the  shipowner  is 
exempt  by  an  exemption  of  perils  of  the  seas,  even 
though  the  loss  by  such  perils  is  brought  about 
by  the  negligence  of  the  crew.  Therefore  in  this 
case  we  have  not  got  to  consider  the  liability  of 
the  shipowner  arising  from  the  want  of  due  care 
and  duigenoe  on  the  part  of  his  servants,  the 
crew  of  the  vessel.  The  only  Question  is  whether 
the  loss  was  occasioned  by  perils  of  the  seas  or  of 
navigation.  If  it  was  so  occasioned,  the  shipowner 
is  protected  by  the  exemption,  although  the  loss 
was  brought  about  by  the  negligence  of  some  of 
his  servants,  the  crew  of  the  vesseL  It  is  perfectly 
true  that  in  the  first  place  to  bring  the  case 
within  the  exception  there  must  be  an  accident. 
By  that  I  understand  the  loss  must  have  been 
something  which  might  happen,  not  something 
which  must  happen,  as  Lora  Halsbury  said  in 
Hamilton,  Fraeer,  and  Co,  v.  Pandorf  and  Co, 
(ubi  tup.),  as,  for  instance,  wear  and  tear  is  not 
a  casualty  or  accident,  because  a  ship  must 
decay,  and  wear  and  tear  must  take  place.  He 
says :  '*  I  think  the  idea  of  something  fortuitous 
and  unexpected  is  involved  in  both  words 
"  peril "  or  "  accident  '* ;  you  could  not  speak  of 
thid  danger  of  a  ship's  decay;  yon  woula  know 
that  it  must  decay,  and  the  destruction  of  the 
ship's  bottom  by  vermin  is  assumed  to  be  one  of 
the  natural  and  certain  effects  of  an  unprotected 
wooden  vessel  sailing  through  certain  seas."  In 
the  next  plaoe,  the  accident  must  not  only  be 
an  accident  that  is  something  in  the  nature 
of  a  casualty,  somethioff  fortuitous,  but  it 
must  be  an  accident  of  the  seas,  and  a  peril 
of  the  seas.  That  is  pointed  out  by  liord 
Herschell  in  his  judgment  in  the  case  of  The 
Xaniho  {ubi  eup,).  But  it  appears  to  me  to  be 
entirely  a  fallacy  to  say  that  because  the  loss  has 
been  occasioned  by  mistake  or  neglect— mistake 
if  yoa  like  on  the  part  of  the  crew — it  is  not  an 
Accident.  ^  It  is  obviously  not  a  thing  which  must 
happen;  it  is  a  thing  which  may  happen,  and  in 
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the  ordinary  popular  sense,  which  is  the  sense 
in  which  one  must  interpret  the  words  of  a 
bill  of  lading,  and  in  the  sense  in  which  I 
am  now  using  the  word,  whether  arising  from 
some  negligence  of  a  servant  or  not,  it  is  an 
accident.  It  is  a  casualty,  something  fortuitous, 
and  it  seems  to  me  that  this  loss  now  in  ques- 
tion did  arise  from  an  accident — ^that  it  was 
fortuitous. 

Then,  was  it  an  accident  of  the  seas?  As  I 
understand  the  judgments  in  Hamilton,  Fraser, 
and  Co,  v.  Pandorf  and  Co,  (ubi  sup,)  and  in  The 
Xantho  (ubi  sup,),  one  of  the  perils  of  the  seas  is 
this,  that  if  the  ship  is  not  xept  tight  the  sea 
water  will  come  in.  It  may  damage  the  cargo,  or 
sink  the  ship,  and  if  by  some  accident  the  ship 
is  not  kept  tight,  and  the  water  does  come  in 
and  sink  the  ship,  we  say  that  is  a  loss  of  the 
ship  by  perils  of  the  seas.  Those  considera- 
tions afford  a  very  simple  answer  to  the  question 
which  arises  in  this  case.  The  engineer,  inten- 
tionally, it  is  true,  opened  the  sea-cock.  After  he 
had  done  that  the  ship  rem  dined  perfectly  tight. 
Opening  the  sea-cock  no  doubt  allowed  sea  water 
to  flow  into  what  we  may  call  certain  parts  of 
the  ship,  but  the  ship  was  perfectly  tight.  The 
sea  water  could  not  come  into  the  carrying  part 
of  the  ship,  and  could  never  sink  the  ship,  or  do 
any  dsunage  to  anybody  or  to  anything.  It  was 
exactly  as  if  the  water  had  been  admitt^  into  the 
bidlast  tank ;  then  the  ship  would  have  remained 
perfectly  tight,  although  the  sea  water  was  flowing 
in  from  the  sea-cock,  so  that  those  parts  of  the. 
vessel  into  which  the  sea  is  flowing  are  no  doubt 
open  to  ibte  sea.  That  being  the  position  of  things, 
the  engineer,  not  doing  in  the  least  what  he  intended 
to  do,  out  entirely  by  mistake,  which  probably  was 
an  act  of  negligence — which  makes  no  difference  in 
the  present  case— opened  a  valve  or  cock  by  which 
he  let  the  water  into  the  carrviiu)^  part  of  the 
ship.  He  let  the  sea  into  the  shdp,  and  when 
this  cock  was  opened  the  ship  was  no  longer 
tight,  and  if  it  hsMi  been  left  open  the  ship  would 
have  gone  to  the  bottom  of  die  sea  if  the  deep 
tank  was  not  tight.  As  it  was,  it  only  damaged 
the  cargo  in  that  carrying  space  in  which  uus 
sugar  was  stowed.  I  cannot  distinguish  that 
from  the  case  in  which  one  of  the  crew  acci- 
dentally and  by  mistake  opens  or  leaves  open  a 
porthole.  That  is  an  act  of  one  of  the  crew,  and 
in  that  sense  it  is  an  act  of  one  of  those  under  the 
shipowner's  controL  It  is  an  act  of  negligence. 
He  opens  the  port,  or  leaves  the  port  open,  and 
the  ship  is  no  lon^r  tight,  and  therefore  tne  water 
comes  in.  In  either  case  an  opening  is  acci- 
dentally made  by  mistake,  the  effect  of  which  is 
that  the  ship  ceases  to  be  tight,  and  consequently 
begins  to  leak,  and  damage  follows.  It  seems  to 
me  that  in  either  case  the  ship,  by .  negligence — 
by  an  accident — is  exposed  to  tne  peril  that  everpr 
ship  while  afloat  is  exposed  to— namely,  that  if 
she  is  not  kept  tight  the  water  will  come  in. 
That  seems  to  me  to  be  one  of  the  essential 
perils  of  the  seas,  and  a  peril  to  which  every  ship 
is  necessarily  exposed  while  she  is  afloat,  because 
she  is  afloal  Damage  arising  from  that  peril 
appears  to  me  to  be  within  this  exception,  and 
thei^ore  I  think  the  shipowners  bring  the  case 
within  the  exception  and  are  exempt  from  liability. 
Therefore  there  must  be  judgment  for  the  defen- 
dants wiUi  costs. 

Judgment  for  the  defendanis. 

2  M 
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Solicitors  for  the  plaintiffs,  Walker,  Son,  and 
Field,  for  Weighiman,  Pedder,  and  Weightman, 
Liverpool. 

Solicitors  for  the  defendants,  Field,  Boscoe,  and 
Co,,  for  Thomely  and  Cameron,  Liverpool. 


Dee.  13  and  16, 1901. 

(Before  Walton,  J.) 

Manchbstbb  Linbbs  Limited  i;.  Bbitibh  and 

FOBBIGN      MaBINB      INBUBANCB       COMPANY 

Limited,  (a). 

Marine  ineuranee — Policy  on  "chartered  or  hire 
money  "  to  cover  **  loea  of  hire  money  " — Loss  of 
hire  through  vessel  becoming  inefficient — Govern- 
ment charter-paHy — Option  to  discharge  vessel 
— Loss  by  discharge  of  vessel^Right  of  assured 
to  recover  on  policy. 

By  a  charter-party  in  the  Chvemm>ent  form  the 
Admiralty  chartered  a  vessel  for  transport  ser- 
vice for  three  months  certain,  and  thenceforward 
untu  they  should  give  notice  to  the  owners  that 
the  vessel  was  discharged  from  their  service,  such 
notice  to  be  given  when  tne  vessel  was  in  port  in 
the  United  Kingdom;  and  the  charter-party 
provided  that  if  the  ship  becarne  incapable  from 
any  defect,  or  from  any  cause  whatsoever,  to  per- 
form trie  service  efficiently,  the  Admiralty  might 
make  abatement  by  way  of  mulct  out  of  the 
freight.  The  shipowners  effected  a  time  policy 
upon  "  chartered  or  hire  m^mey  "  to  "  cover  tKs 
loss  of  hire  money  calculated  at  '*  so  much  per 
day  caused  by  (am^ongst  other  things)  want  of 
repairs  or  breakdown  of  machinery,  rendering 
the  vessel  inefficient  for  the  service.  Under  the 
charter-party  the  vessel  had  made  a  voyage  and 
had  returned  to  England,  and,  the  three  m^mths 
having  previously  expired,  the  Admiralty  had 
continued  the  employm^ent,  and  had  given 
instrtictions  that  the  vessel  was  to  proceed  on 
another  voyage  on  a  certain  day.  While  the 
vessel  was  in  dry  dock  it  was  cUscovered  that 
soms  of  the  blades  of  her  propeller  were  cracked 
and  that  it  would  take  some  time  to  repair  the 
dam^e.  In  consequence  of  this  the  Admiralty, 
under  their  option  in  the  cnarter-party,  gave  tne 
owners  notice  discharging  the  vessel,  and  the 
vessel  was  discharged  from  the  Government  ser- 
vice as  from  that  daie.  The  vessel  then  under- 
went repairs,  which  took  fifteen  days  from  the 
date  of  Ker  discharge  by  trie  AdmiraUy,  In  an 
action  on  t%^  policy  by  the  owners  of  tne  ship  to 
recover  from,  the  insurers  the  loss  of  hire  money 
for  the  fifteen  days  : 

Held,  that  the  *'  chartered  or  hire  money  **  in  the 
policy  meant  "  hire  money  "  in  the  nature  of 
freight  payable  under  a  contract ;  that  the  loss 
of  such  riire  to  the  shipowners  for  the  fifteen  days 
was  caused  by  the  exercise  of  the  option  which 
the  AdmiraUy  had  under  tne  charter-party  to 
discharge  the  vessel  from  their  service,  and  not 
by  the  want  of  repair,  breakdown  of  machinery, 
or  other  perils  insured  cigainst  under  the  policy, 
and  that  there  was  therefore  no  loss  under  the 
policy,  for  which  the  shipowners  were  entitled 
to  recover, 

Commbboial  ACTION  tried  by  Walton,  J.  with- 
out a  jnrj,  the  plamtiffs'  claim  bein^  for  a  partial 

(a)  Beportad  bj  W.  W.  OBft,  Etq.,  Bftrrister-ftVlAw. 


loss  npon  a  policj  of  marine  insurance  under- 
written by  the  defendants.  The  plaintiffs,  tiie 
Manchester  Liners  Limited,  were  the  owners  of  a 
steamship  called  the  Manchester  Corporation  of 
5473  tons,  and  the  policy  upon  which  they  now 
sued  was  a  policy  efrectea  with  the  defendants,  an 
insurance  company,  on  the  9th  March  1900. 

The  Manchester  Corporation  was  chartered  by 
the  Government  for  transport  service  by  a  charter- 
party  dated  the  14th  Dec.  1899.  Tbe  charter- 
party  was  in  the  Grovemment  form,  and  was  made 
between  the  Commissioners  for  Executing  the 
Office  of  Lord  High  Admiral  of  the  United  King- 
dom of  the  one  part,  and  the  agent  on  behalf  of 
the  owners  of  the  vessel  of  the  other  part,  and 
after  redtine  that  a  copy  of  the  regulations  for 
Her  Majesty^  transport  service  had  fc^n  delivered 
to  the  owners  and  the  master  of  the  ship,  providt^d 
that  the  Manchester  Corporation 

Shall  on  and  from  the  25th  Nov.  1899  be  at  the  serrioe 
of  the  said  commiMioners  to  the  extent  hereinafter  men- 
tioned for  the  apaoe  of  three  calendar  months  oertaia 
and  thenceforward  until  the  Ck>mmisBionerr  for  Exeooting 
the  Office  of  Lord  High  Admiral  aforesaid  for  the  time 
being  shall  oaoae  notice  to  be  given  to  the  second  party 
named  [that  ia,  to  the  agent  of  the  otmers  of  the  afaip], 
hia  executors  or  administrators,  or  to  the  master  or  other 
person  having  charge  of  the  said  ship,  that  she  ia  dis- 
charged from  Her  Majeety'a  serfice,  such  notioe  to  be 
given  when  the  said  ship  is  in  port  in  the  United  Kiof- 
dom. 

Then,  as  to  the  rate  of  payment,  the  owners 

Shall  be  allowed  and  paid  for  the  freight  of  the  ship  at 
the  rate  of  twenty-fonr  shillings  per  ton  per  caleiniir 
month  for  the  nnmber  of  tons  above-mentioned  dnziBg 
such  time  as  the  said  ship  shall  be  continued  in  Her 
Majeaty'a  employ,  and  ahall  dnly  and  effidentlj  perform 
the  service  for  which  she  is  hereby  engaged. 

The  charter-party  contained  the  following 
clause: 

Provided  alwaya  and  it  ia  hereby  agreed  and  dedartd 
that  if  at  any  time  or  times  hereafter  it  ahall  be  made  to 
appear  to  the  said  commiasioners  that  any  delay  has 
been  caosed  or  has  aoomed  by  breach  of  ordm  or 
neglect  of  duty,  or  that  the  said  ship  became  inoapabto 
from  any  defect,  deficiency,  breach  of  orders,  or  from 
any  cause  whatsoever,  to  perform  efficiently  the  service 
contracted  for,  then  and  in  every  auch  case  it  shall  and 
may  be  lawful  to  and  for  the  said  oommisaieners  to 
retain  in  arrear  the  pay  of  the  ship  for  two  months  as 
aforesaid,  and  to  put  the  aaid  ship  out  of  pay,  or  to  make 
such  abatement  by  way  of  mulct  out  of  the  freight  of 
the  said  ahip  as  they  shall  adjudge  fit  and  reasonable. 

Und^  this  charter-party  the  vessel  had  made 
a  voyage  to  South  Africa,  and  she  was  on  her 
homeward  v<^age  on  the  9th  March  1900  when 
the  policy  of  insurance  sued  upon  viras  effected 
with  the  defendants.  She  arrived  in  England  on 
the  31st  March,  and  the  Commissioners  of  the 
Admiralty  gave  orders  that  she  should  proceed 
on  another  voya^  to  South  Africa,  the  date 
fixed  for  the  saiUnir  from  London  being  the 
13th  April. 

By  the  permission  of  the  Admiralty  the  plain- 
tiffs  put  the  vessel  in  dry  dock  for  the  purpoee  of 
being  cleaned  and  repainted,  and  while  the  vessel 
was  in  dry  dock  it  was  discovered  that  three  of 
the  blades  of  her  propeller  were  cracked ;  and,  in 
consequence  of  that,  on  the  5th  April  1900  notioe 
was  given  by  the  Admiralty  to  the  master  of  the 
ship  ''thai;  the  hired  transport  Mwnckesier  Corpora- 
tion was  that  day  dischain^dd  from  Her  Majes^'i 
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serrioe,"  and  on  the  7th  April  the  Director  of 
TransDorts  on  behalf  of  the  Admiral^  wrote  to 
the  plaintiffs'  agents  that  *'the  jaanchetter 
CorportUion  was  discharged  from  Her  Majesty's 
sendee  on  the  5th  inst." 

In  answer  to  a  letter  from  the  plaintiffs'  agents 
the  Director  of  Transports  on  the  9th  Jolj  1900 
WTO^: 

That  it  was  intended  that  this  vessel  should  make 
another  voyage,  and  she  was  being  prepared  to  that  end 
when  it  was  discovered  on  the  ship  going  into  dry  dock 
that  three  of  her  propeller  blades  were  cracked,  and  the 
Divisional  Transport  Officer,  Boyal  Albert  Docks,  re- 
ported that  they  would  probably  take  about  eighteen 
days  to  replace.  As  she  has  lost  blades  of  her  pro- 
peller on  the  way  ont,  and  had  to  put  into  CKbraltar  to 
replace  them,  and  as  she  lost  farther  blades  between 
Gibraltar  and  the  Cape,  it  was  decided  to  discharge  her 
from  the  service  and  appropriate  another  transport  in  her 
plaoe. 

And  subsequently,  on  the  16th  Nov.  1901,  in 
answer  to  a  letter  written  by  the  defendants' 
solicitors,  the  Director  of  Transports  wrote 
admitting  that  the  reason  of  their  decision  was : 

That  the  Admiralty  were  unwilling  to  run  the  risk  of 
further  trouble  similar  to  that  which  had  been  previously 
experienced. 

The  material  terms  of  the  policy  of  insurance, 
dated  the  9th  March  1900  (being  for  a  sum  of 
30002.  at  a  premium  of  32.  per  cent.)  were  as 
foUows : 

And  it  is  hereby  agreed  and  declared  that  the  said 
ntsunuice  shall  be  and  is  an  insurance  (lost  or  not  lost) 
at  and  from  and  for  and  daring  the  space  of  three  calendar 
months  from  8th  March  1900  to  7th  June  1900,  both 
days  inclusive,  Greenwich  mean  time.  If  required  by  the 
assured  it  is  agreed  to  return  pro  ratd  daily  premiums 
on  cancelling  this  insurance  and  arrival.  And  it  is  also 
agreed  and  declared  that  the  subject-matter  of  this 
policy  as  between  the  insured  and  the  said  company,  so 
far  as  concerns  this  policy,  shall  be  and  is  as  follows, 
upon  chartered  or  Ydn  money  valued  at  19,5001.  To 
cover  and  pay  the  loss  of  hire  money  calculated  at 
2161.  ISs,  4d.  per  day  as  per  dauae  attached.  In  the 
event  of  total  or  constructive  total  loss  of  steamer,  no 
daim  to  be  made  for  the  unexpired  time  in  the  ship  or 
vessel  called  the  Manchester  Corporation. 

The  clause  attached,  which  was  contained  in  a 
printed  slip,  was  as  follows : 

The  amount  to  be  paid  on  this  policy  in  the  event  of 
Ices  of  time  as  mentioned  in  tiiis  clause  shall  be 
2161.  13<.  4d.  daily  on  19,5001.  In  the  event  of  loss  of  time 
from  deficiency  or  inefficiency  of  men  or  stores,  collisions, 
strandiiig,  want  of  repairs,  breakdown  of  machinery,  or 
any  oaases  appertaining  to  the  duties  of  the  owners  pre- 
venting the  workiog  of  the  vessel  for  more  than  twenty- 
four  hours,  or  rendering  her  inefficient  for  the  service, 
the  payment  of  hire  shidl  cease  from  the  hour  when  the 
detention  or  inefficiency  begins  until  she  be  again  ready 
and  in  a  fully  efficient  state  to  resume  her  service. 
.  .  .  Being  for  and  during  the  space  of  three  calendar 
months  (beginning  and  ending  with  Greenwich  mean 
time)  as  employment  may  offer. 

The  plaintiffs  in  their  points  of  claim  alleged 
that  the  policy  sued  on  was  a  policy  executed  by 
the  plaintiffs  in  continuation  of  a  policy  with  the 
defendants  on  the  8th  Dec.  1899,  while  tbe 
Manchester  C&rporation  was  employed  in  Her 
Majesty's  tiunsport  service  under  a  contract 
with  the  Director  of  Transports  of  the  25th  Nov. 
1899 ;  that  on  the  5th  April  1900,  while  still 
employed  under  tlus  contract,  the  vessel  became 


inefficient  for  service  under  the  contract,  by  reason 
of  damage  to  or  defect  in  the  propeller,  and  was 
not  ready  and  efficient  to  resume  the  service 
until  5.30  p.m.  on  the  20th  April  1900,  a  period 
of  fourteen  days  and  seventeen  and  a  half  Lours ; 
and  the  plaintiffs  claimed  4912. 158. 7(2.,  defendants' 
proportion  of  loss  of  hire  on  fourteen  days  and 
seventeen  and  a  half  hours. 

The  defendants,  in  their  points  of  defence, 
alleged  that  notice  that  the  vessel  was  discharged 
from  Her  Majesty's  service  was  ^ven  on  the 
5th  April  1900 ;  that  the  plaintiffs  had  not  between 
the  5th  and  the  20th  April  any  chartered  or  hire 
money  at  risk,  and  had  between  those  dates  no 
insurable  interest  within  the  terms  of  the  policy ; 
and  that  if  there  was  any  loss  of  chartered  or 
hire  money  the  proximate  cause  of  the  loss  was 
the  notice  of  the  commissioners  discharging  the 
vessel,  and  not  the  alleged  inefficiency,  and  that 
the  defendants  were  under  no  liability  to  the 
plaintiffs. 

Ccirver,  K.O.  (L.  Noad  with  him)  for  the  plain- 
tiffs.— ^The  defendants  contend  that  there  was  no 
loss  within  the  meaning  of  the  policy.  The  plain- 
tiffs' contention  is  that  there  was  a  loss,  and  that 
what  was  lost  was  the  use  of  the  ship  for  the 
period  from  the  5th  April  to  the  20th  April, 
when  she  was  again  fit  for  service.  What  was 
at  risk  was  the  loss  of  hire  which  would  accrue 
under  a  clause  in  this  form.  The  Government 
charter-party  does  not  contain  a  cesser  clause,  or 
a  cesser  of  hire  at  all ;  it  contains  a  clause  which 
enables  the  Admiralty  to  deprive  the  shipowner 
of  hire;  but  it  does  not  make  the  hire  cease  on 
certain  events,  and  under  tbe  clause  it  would  be 
a  matter  of  discretion  for  the  commissioners  to 
make  the  pay  cease.  The  firot  question  is.  What 
was  the  subject-matter  insured  by  this  poUcyP 
The  policy,  which  was  a  time  policy,  does  not 
refer  to  the  charter-party,  and  the  charter-party 
does  not  contain  a  cesser  clause,  so  that  the 
insurance  effected  by  the  policy  is  not  a  limited 
insurance  merely  against  the  loss  of  hire  arising 
under  this  form  of  a  Government  charter-party, 
bc^t  is  a  general  insurance  against  the  loss  oi  hire 
which  would  take  place  assuming  that  the  vessel 
were  working  under  a  charter-party  with  the 
cesser  of  hire  clause  in  it.  Therefore  the  risk  in- 
sured against  accrues  if  the  vessel  becomes  unable 
to  work  within  the  meaning  of  that  clause  for 
twenty-four  hours.  Our  first  argument,  therefore, 
is  on  the  assumption  that  this  was  an  insurance 
on  tbe  actual  employment  of  the  ship  and  against 
the  loss  of  the  use  of  the  ship,  and,  arguing  on  that 
assumption,  there  must  be  a  loss  uncter  the  policy 
caused  by  something  done  under  the  charter- 
party.  The  loss  of  the  hire  by  the  canceliation  of 
the  agreement  is  a  loss  within  the  policy ;  it  was  a 
loss  by  the  action  of  the  Admiralty  in  giving 
notice  under  the  charter-party.  Secondly,  even  u 
the  plaintiffs  are  wrons  in  their  first  contention, 
and  if  the  policy  b  limited  to  freight  under 
the  charter-party,  the  plaintiffs  are  still  entitled 
to  recover.  There  was  a  want  of  repair  or  break- 
down of  machinery  within  the  meaning  of  the 
marginal  clause  in  the  policy.  The  plaintiffs  had 
an  interest  in  the  **  hire  money  "  payable  under  the 
charter-party,  and  there  was  a  loss  of  this  hire 
money  by  perils  of  the  seas  insured  ag^ainst. 
There  was  a  defect  within  the  meaning  of  the 
marginal  clause,  and  also  within  the  meaning  of 
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the  charter-party,  which  entitled  the  commis- 
sioners to  pat  the  ship  oat  of  pay.  The  loss  arising 
therefrom  was  a  loss  from  perils  of  the  seas; 
and  this  loss  arose,  not  from  the  act  of  the  com- 
missioners, bat  from  the  defect  which  brought 
about  that  act.  Inman  Steamship  Company  r. 
Bischoff  (47  L.  T.  Bep.  581 ;  5  Asp.  Mar.  Law 
Oas.  6 ;  7  App.  Gas.  670)  appears  at  first  sight 
to  be  SiSteAnBt  the  plaintiffs'  contention,  bat  when 
oarefully  looked  at  it  is  really  in  their  favour. 
In  that  case,  which  also  tamed  on  the  Admiralty 
charter-party,  the  Admiralty  simply  took  under 
their  power  of  mulct  any  freight  that  had  been 
earned.  No  doabt  Lord  Selbome  there  says 
that  he  came  to  the  conclasion,  though  with 
reluctance,  that  the  loss  was  not  so  proximately 
resulting  from  the  perils  of  the  seas  insured 
against  as  to  make  it  payable  ander  the  policy ; 
but  he  pats  a  hypotheticid  case  which  precisely 
applies  to  this  case.  He  says:  "If,  in  the 
present  case,  the  other  terms  of  the  charter- 
party  being  the  same,  a  power  had  been  reseryed 
to  the  charterers  or  their  agents  to  determine 
the  contract,  and  their  liability  to  further  freight, 
on  the  occurrence  of  any  snch  damage  to  the 
ship  by  perils  of  the  sea  as  might  render  her 
inefficient  for  the  serrice  which  she  had  under- 
taken, and  if  such  power  had  been  exercised 
before  any  farther  freight  was  earned,  I  should 
have  been  of  opinion  that  tins  was  a  loss  of 
freight  bv  perils  of  the  sea,  for  which  the  insurers 
were  liable.  Here  there  were  two  causes  opera- 
ting :  the  first  was  a  defect  in  the  ship,  which  was  the 
proximate  cause  of  the  loss,  and  that  was  a  peril 
msured  against,  and  that  defect,  coupled  with  the 
decision  of  the  Admiralty,  caused  the  loss  which 
was  a  loss  of  the  chart^^  or  hire  money.  In 
such  cases  the  proximate  cause  of  the  loss  is 
considered  by  Gleasby,  B.  and  BramweU,  B.  in 
Jackson  V.  Union  Marine  Insurance  Company 
Limited  (31  L.  T.  ftep.  789,  at  pp.  793-4;  2  Asp. 
Mar.  Law  Gas.  435;  L.  Bep.  10  G.  P.  125,  at 
pp.  127,  148).  The  plaintiffs  are  entitled  to 
recover  on  the  two  grounds,  that  there  was  by 
perils  insured  against  a  loss  of  the  Government 
employment,  and  that,  apart  from  Government 
employment,  there  was  a  loss  of  expectant 
hire  which  they  were  prevented  from  earning. 
[He  also  referred  to  Phillips  on  Insurance, 
sect.  1208.J 

Sorutton,  K.G.  and  Loehnis  for  the  defendants. 
—It  is  said  for  the  plainti&  that  there  was  a  loss 
of  the  Government  employment,  but  the  answer 
to  that  is  that  there  was  not  a  loss  by  perils 
insured  against.     The  insurance  was  not  such  a 

reral  insurance  as  the  plaintiffs  contend  it  was. 
was  not  an  insurance  against  the  loss  of 
expected  employment,  but  was  only  against  loss 
under  a  contract.  The  subject-matter  of  the 
policy  is  said  to  be  chartered  or  hire  money  ;  but 
it  is  perfectly  clear  on  the  authorities  that 
chartei^  or  hire  money  means  money  accruing 
due  for  the  use  of  the  ship  under  a  contract : 
(per  Blackburn,  J.  in  Barber  v.  Fleming,  L.  Bep. 
5  Q.  B.  59,  at  pp.  70,  71;  per  Lord  Selbome, 
L.G.  in  Inman  ateamship  Company  v.  Bischoff, 
47  L.  T.  Bep.  at  p.  582  ;  5  Asp.  Mar.  Law  Gas. 
at  p.  9 ;  7  App.  Gas.  at  p  672 ;  per  Lord  Ellen- 
borough  in  Forbes  v.  AspinaU,  13  East,  323; 
Patrick  v.  Eames,  3  Gamp.  441 ;  Be  Jamieson  and 
Newcastle  Steamship  Friight  Insurance  .^«80(»a- 
et^n,  72  L.  T.  Bep.  648 ;  7  Asp.  Mar.  Law  Gas.  593 ;  1 


(1895)  2  Q.  B.  90).  To  come  within  the  policy  the 
hire  money  must  be  due  under  a  contract,  as  the 
insurance  is  an  insurance  of  hire  money  arisints 
under  a  contract.  The  first  thing  to  aetermine 
is  the  subject-matter  of  the  insurance.  In  this 
case  that  subject-matter  is   ''chartered  or  hire 

money  valued  at **;  that  is,  hire  money  to  be 

earned  under  a  contract  in  the  nature  of  a 
charter-party.  Then,  when  the  subject-matter  U 
ascertained,  the  next  thing  to  be  considered  it, 
^ndnst  what  perils  the  subject-matter  is  insured. 
Tne  perils  insured  against  are  set  out  in  the 
clause  attached  to  the  policy,  as  the  policy  states 
that  the  insurance  is  **  to  cover  and  pay  the  loss 
of  hire  money  as  per  clause  attached."  What 
was  at  risk  immediatelv  before  the  5th  April  was 
the  freight  payable  under  the  charter-party ;  after 
the  5th  April  there  was  no  freight  payable  as 
the  service  had  been  determined.  There  was 
therefore  no  hire  money  at  risk  from  the  5th  to 
the  20th  April,  and  therefore  there  was  no  loss  of 
such  hire  money  by  any  perils  insured  a^^ainst 
The  freight  or  hire  money  was  lost,  not  oy  any 
of  the  perils  insured  against,  but  by  the  exercise 
of  the  option  to  cancel  in  the  charter-party,  and 
the  exercise  of  that  option  was  the  proximate 
cause  of  the  loss  :  (Mercantile  Steamship  Companii 
LimiUd  v.  Tyser,  7  Q.  B.  Div.  73 ;  per  Lord 
Watson  in  Inman  Steamship  Company  v.  Bischoff, 
4tl  L.  T.  Bep.  at  p.  587 ;  5  Asp.  Mar.  Law  Gas. 
at  p.  12 ;  7  App.  Gas.  at  p.  690).  Therefore  the 
defendants'  answer  is  twofold:  first,  that  the 
subject-matter  of  the  policy  was  chartered  or 
hire  money  arising  under  an  existing  contract 
(namely,  the  charter-party)  which  was  determined 
by  the  option  given  to  the  hirers  by  that  contract, 
and  that  at  the  time  when  this  money  sued  for 
was  alleged  to  have  accrued  there  was  no  exist- 
ing contract  under  which  any  hire  money  was 
payable,  and  therefore  there  was  no  hire  money 
at  risk ;  and,  secondly,  there  was  no  loss  by  any 
perils  insured  against,  but  the  loss  arose  merely 
from  the  exercise  by  the  Admiralty  of  the  option 
to  determine  the  contract  given  to  them  in  that 
contract.  For  these  two  reasons  the  defendants 
are  entitled  to  succeed. 

Carver,  K.G.,  in  reply,  referred  to  Joyce  v. 
Kennard  (25  L.  T.  Bep.  932  ;  1  Asp.  Mar.  Law 
Gas.  194 ;  L.  Bep.  7  Q.  B.  78)  and  Crowley  v. 
Cohen  (3  B.  &  Ad.  478). 

Cwr,  adv.  vuU. 

Dec,  16. — Walton,  J.— In  this  case  the  plain- 
tiffs  are  the  Manchester  Liners  Limited,  and  the 
action  is  brought  against  the  British  and  Forugn 
Insurance  Gompany  npon  a  marine  policy  of 
insurance.  The  plaintifiPs  were  the  owners  of  a 
steamer  called  the  Manchester  Corporation,  which 
was  chartered  by  them  to  the  Admiralty  by  a 
charter-party  made  on  the  14th  Dec.  1899,  and  by 
that  charter-party  she  was  placed  at  the  service  of 
the  commissioners  for  the  space  of  three  months 
certain,  and  "thenceforward  until  the  commis- 
sioners shall  cause  notice  to  be  siven  to  the  aaid 
second-named  party  " — ^that  is  the  shipowners— 
"  that  she  is  discharged  from  Her  Majesty's  asr- 
vice,  such  notice  to  be  given  when  the  said  ship 
is  in  port  in  the  United  Kingdom."  Therefore 
the  service  was  for  three  months  certain,  to  be 
continued  until  notice  was  given  that  the  service 
was  at  an  end,  and  that  notice  might  be  gi^en  at 
any  time  when  she  was  in  a  port  in  the  United 
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Kin^om.    Then  the  rate  of  payment  was  pro- 
Tided  for  and   a   clause  inserted  that  the  ship 
might  under  certain  conditions  be  pnt  out  of  pay. 
[His  Lordship  read  these  clauses  of  the  charter- 
party.]    The  service  therefore  under  that  charter- 
party  commenced  as  from  the  25th  Nov.  1899, 
and  was   upon  the  terms   stated.      On  the  9th 
March  1900   the   shipowners  effected  with   the 
defendants  a  policy  of  insurance  for  the  space  of 
three  calendar  months,  from  the  8th  March  1900 
to  the  7th  June  1900,  both  days  inclusive,  and  it 
was    on   "  chartered    or    hire   money  valued  at 
19,500Z.  to  cover  and  pay  the  loss  of  hire  money 
calculated  at  216Z.  13«.  id.  per  day,  as  per  clause 
attached.  In  the  event  of  total  or  constructive  total 
loss  of  steamer,  no  claim  to  be  made  for  the  unex- 
pired time."    [His  Lordship  then  read  the  clause 
attached.]     On  the  3rd  April  1900  the  vessel  was 
in  a  port  in   the  United  Kingdom — namely,  in 
London.    She  had  made  a  voyage  to  the  Gape 
and  had  returned.    In  the  course  of  that  voyage 
to  the  Gupe  there  had  been  some  trouble  with 
the  blades  of  her  propeller,  and   she   had  been 
repaired  at  Gibraltar,  and    again  at  the  Gape. 
On     the    3rd   April    she    was    back    again    ia 
London    and    was    preparing,    under    the    in- 
structions   of    the    Admiralty,    to    proceed    on 
another  voyage,  and  I  think  there  is  no  doubt 
that  but  for   what  happened  she    would    have 
proceeded  on  another  voyage,  and  her  services 
under  the  charter-party  would  have  been  con- 
tinued.    She  was  put  into  dry  dock,  no  doubt  for 
the  purpose  of  the  voyage,  and  when  there  it  was 
discovered  that  some  of  the  blades  of  the  pro- 
peller were  cracked,  and  in  consequence  of  that 
the  Admiralty  gave  the  shipowners  notice  that 
the  ship  was  from  that  date  discharged  from  Her 
Majesty's  service.    A  further  notice  was  given  on 
the  7th  April,  but  there  is  no  doubt  that  from  the 
5th  April  the  service  was  put  an  end  to  and  the 
vessel  discharged  as  from  that  date  from  Her 
Majesty's  service,  that  is,  from  the  service  under 
the  charter-party.      As  to  the  reason  why   the 
Admiralty  exercised  their  right  which  they  had 
cinder  the  charter-party  so  to  put  an  end  to  the 
service,  two  letters  from  the  Admiralty  were  put 
in  and  admitted  as  evidence.    [His  Lordship  read 
these  letters,  and  proceeded :]  Therefore  the  posi- 
tion, so  far  as  the  undoubted  facts  are  concerned, 
was    this:    The  three   months   certain  in    the 
charter-party  had  expired,  and  the  service  was 
being  continued  on  the  terms  of  the  charter* 
party,  which  provided  that  at  any  time  when  the 
vessel  was  in  a  port  in  the  United  Kingdom,  the 
Admiralty  could,  with  or  without  reason,  pnt  an 
end  to  the  service,    and  they  did    so    on  the 
5th  April  for  the  reason  stated  in  their  letters. 
The  blades  of  the  propeller  were  repaired,  and 
the  repairs  occupied  from  the  5th  Apru,  when  the 
vessel    was  discharged    from    the    service,    till 
5.30  p.m.  of  the  20Qi  April,    so  that  from   the 
5th  to  the  20th  April  the  vessel  was  undergoing 
repair  and  was  not  fit  to  be  used.     Under  the 
oiroumstances  which  I  have  stated,  the  plaintiffs 
claim  payment,  under  the  policy,  by  the  defen- 
dants of  their  proportion  of  21 6Z.  \3a.  4d,  a  day 
from  the  5th  April  to  5  30  p.m.  on  the  20th  April 
1900.    The  defendants  contend  that  the  subject- 
matter  of  the  insurance  was  hire  money  to  be 
earned  under  a  contract  in  the  nature  of  a  time 
charter ;  that  the  only  hire  money  at  risk  on  the 
5th  April  was  the   freight  payable   under   the 


charter-party  of  the  14th  Dec. ;  and  that  there  was 
no  loss  of  such  freight  by  the  perils  insured 
against.  On  the  other  hand,  counsel  on  behalf 
of  the  plaintiffs  contended  that  the  subject- 
matter  of  the  insurance  was  not  limited  to 
freight  or  hire  money  payable  under  a  contract, 
but  included  or  covered  tde  interest  of  the  ship- 
owner in  the  use  of  his  ship,  entirely  indepen- 
dent of  any  particular  contract  for  the  payment 
of  freight  or  hire. 

It  seems  to  me  clear  that  a  shipowner   has 
an  interest   in  the  use  of    his  ship,  and   that 
he    may  insure   himself  against  the  loss  which 
he  may  undoubtedly  suffer  from  being  deprived 
of    its    use    by  perils    of    the    seas    or   other 
causes.      But  in  cases  of   this   kind  it  is  not 
enough  to  consider  what  interest  the  shipowner 
had,  and  against  what    losses    he    might   law- 
fully have  insured  himself;    the  true  Question 
must  be  whether  the  interest  in  respect  of  which 
he  claims  to   be  insured,  and  the  loss  against 
which  he  claims  to  be  indemnified,  were  in  fact 
covered   by  the  terms  of    the  policy  which  he 
effected,  and  upon  which  he  sues.    In  the  present 
case  the  subject-matter  of  the  policy  is  "  chartered 
or  hire  money,"  and,  in  my  judgment,  this  means 
hire  money  in  the  nature  of  freight  payable  under 
a  contract     I  do  not  think  that  it  is  enough  for 
the  plaintiffs,  in  order  to  entitle  them  to  succeed 
in  this  action,  to  show  that  they  were  interested 
in   the  use  of  their  ship,  and  that  they  were 
deprived  of  such  use  for  fourteen  or  fifteen  days 
by  a  peril  insui*ed  against.      Gounsel,  however, 
contended  on  behalf  of  the  plaintiffs  that  they 
had  an  interest,  as  undoubtedly  they  had,  in  the 
**  hire  money "  payable  under  the  charter-party 
of  the  14th  Dec.  1899 ;  and  that  they  lost  this 
hire  money  from  the  5th  April  to  the  20th  April 
by   perils    insured    against    under   the    pobcy. 
Ileadiiig  the  policy  and  slip  together,  it  seems 
sufficiently  plam  that  the  insurance  was  against 
the  loss  of  hire  money  by  reason  of  the  payment 
of  the  hire  ceasing  in  conseqaence,  amongst  other 
things,    of    want   of    repairs   or    breakdown    of 
machinery  preventing  the  working  of  the  vessel 
for  more  than  twenty-four  hours  or  rendering  her 
inefficient  for  the  service,  which  must  mean  for 
service  under  the  contract  upon  which  she  is  at 
the  time  employed.    It  is  said  that  in  the  present 
case  there  was  a  waot  of  repair  or  breakdown  of 
machinery  which  prevented  the  working  of  the 
vessel  for  more  than  twenty-four  hours,  and  which 
rendered   her  inefficient  lor   servicd   under  the 
charter-party  of  the  14th  Dec.  1899,  and  that,  in 
the  language  of  the  slip,  it  was  on  this  event, 
and  in  consequence  of  this,  that  the  payment  of 
hire  ceased  from  the  5th  April  until  the  20th 
April.    Is  this  a  correct  statement  of  the  facts  P 
It  appears  to  me  that  this  is  the  question  which 
I   have  to    decide  in   this   case.    The   fact   is 
that    the   hire   ceased  on    the   5th    April    (not 
merely  till  the  20th  April,  but  altogether),  because 
on  the  5th  April  the  charter-party  came  to  an 
end;  and  it   came  to  an  end  on  the  5th  April 
because  the  Admiralty  had  on  that  day,  the  vessel 
being  then  in  a  port  in  the  United  kingdom,  an 
absolute  right  at  their  discretioo,  whether  with  or 
without  reason,  to  discharge  the  vessel  from  the 
service,    and    they    exercised    this    right.      The 
motive  upon  which  the  Admiralty  acted,  and  their 
reason  for  acting,  vrere  undoubtedly  that  they 
ascertained,  when   the   vessel  was  pnt  into  drj 
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dock,  that  the  propeller  blades  were  cracked  and 
would  require  repair,  and  they  were  afraid  that 
they  might  give  trouble  again  in  the  future.  It 
is  clear,  however,  that  as  between  the  plaintiffs 
and  the  Admiralty,  the  motive  upon  which,  or 
reasons  for  which,  they  acted  were  altogether 
irrelevant;  and,  as  against  underwriters  on  the 
policy  in  question,  I  do  not  think  that  it  was  com- 
petent to  the  plaintiffs  to  search  into  the  reasons 
which  induced  the  Admiralt-y  to  act,  and  to  say 
that,  because  their  reason  for  putting  an  end  to 
the  contract,  as  they  were  entitled  to  do  with  or 
without  reason,  was  the  want  of  repair  or  break- 
down of  machinery,  there  was  therefore  a  claim 
under  the  policy.  If  the  service  had  continued 
and  the  Admiralty  had  put  the  vessel  out  of  pay 
from  tiie  5th  April  to  the  20th  April,  the  casf 
would  have  been  different.  It  is  to  be  observed 
that  in  the  event  of  a  total  or  constructive  total 
loss  of  the  vesst»l,  the  underwriters  were  not  to  be 
liable  for  the  loss  of  hire  for  the  unexpired  time ; 
and  still  less,  in  my  opinion,  was  it  the  intention 
of  the  parties,  as  expressed  in  this  policy,  that  the 
underwriters  should  take  the  risk  of  the  employ- 
ment of  the  vessel  ceasing  by  the  exercise  by  the 
hirers  of  the  absolute  right  given  to  them  by  the 
contract  to  put  an  end  to  the  service,  whatever  the 
motive  or  reason  influencing  them  in  so  acting 
may  have  been.  (  have  carefully  considered  the 
authorities  cited  by  counsel  for  the  plaintiffs,  and 
his  very  clear  and,  if  I  may  say  so,  very  useful 
argument. 

I^erhaps  I  ought  to  say  a  word  as  to  the 
instances  to  which  he  referred  of  the  loss  of 
freight  by  damage  to,  or  loss  of,  the  ship  by 
perus  of  the  seas.  He  suggested  that  in  sucl 
cases,  or  some  of  them,  an  argument  similai 
to  that  relied  upon  by  the  defendants  in  the 
present  case  might  be  used,  to  the  effect  that 
the  freight  was  lost  not  by  the  perils  of  the  seas, 
but  by  the  act  of  the  shipowner  in  electing  either 
not  to  repair  his  ship  or  not  to  forward  the  cargo 

S  another  vessel.  If  the  cases  are  considered. 
By  will  be  found,  I  think,  to  be  very  different 
from  the  present  case.  In  such  cases  the  freight 
may  be  lost  because  the  necessary  repairs  will 
cause  so  much  delay  that  it  frustrates  the  voyage. 
In  that  case  the  freight-eaming  voyage  being 
destroyed  by  perils  of  the  seas,  there  is  a  clear 
loss  of  the  freight  by  the  same  perils.  Or  again, 
the  cost  of  repair  may  be  so  great,  as  compared 
with  the  value  of  the  ship  when  repaired,  that  a 
reasonable  uninsured  shipowner  would  not  repair 
the  ship  at  all,  aud  in  that  case  the  ship  is  prac- 
tically lost,  and  the  freight  also,  by  perils  of  the 
seas ;  at  all  events,  unless  there  is  another  vessel 
available  by  which  the  cargo  can  be  carried  to  its 
destination.  If  there  is  another  such  vessel  avail- 
able, the  shipowner  may — but  he  is  not  bound  as 
between  himself  and  the  cargo  owner  to — forward 
the  cargo  and  earn  his  freight  It  is  said  by 
counsel  for  the  plaintiffs  that,  if  under  such  circum- 
stances the  shipowner  elects  not  to  forward  the 
cargo,  the  freight  may  be  said  to  be  lost  by  his 
act,  and  that  it  is  notwithstanding  a  loss  by 
perils  of  the  seas  and  recoverable  against  under- 
writers. In  the  first  place  I  desire  to  avoid 
expressing  an  opinion  whether  in  such  a  case  the 
loss  would  be  a  loss  by  perils  of  the  seas,  if  the 
cargo  could  be  forwarded  at  an  expense  to  the 
shipowner  less  than  the  freight  to  be  earned  by 
forwarding  it.    But,  if  in  such  a  case  the  loss  is  to 


be  treated  as  a  loss  by  sea  perils,  it  must,  I  think, 
be  on  the  ground  that  the  freight  insured  was  the 
freight  arising  from  the  carriage  of  the  cargo  by 
the  ship  named  in  the  policy,  that  this  was  lost 
by  the  loss  of  the  ship,  and  therefore  by  perils  of 
the  seas,  and  that  tne  right  remaining  in  the 
shipowner  to  save  as  much  as  possible  of  the 
money  lost  by  forwMrding  the  cargo  in  another 
vessel  is  in  the  nature  of  salvage,  to  the  benefit  of 
which  the  underwriter  is  entitled  on  payment  of  a 
total  loss ;  and  on  this  basis,  therefore,  it  is  plain, 
as  in  the  other  cases,  that  the  freight  insm^d  is 
lost  by  perils  of  the  seas,  I  think,  therefore,  there 
is  no  true  analogy  between  any  of  these  cases  aod 
the  present  case.  But,  after  all,  every  case  of  this 
kind  must  depend  upon  the  terms  of  the  particular 
contract  and  their  application  to  the  particolv 
facts  of  the  case ;  and  I  have  come  to  the  con- 
clusion that  the  loss  in  respect  of  which  this 
action  is  brought  was  not  a  loss  covered  by  the 
policy  underwritten  by  the  defendante.  There- 
fore, there  must  be  judgment  for  the  defendants, 

with  coste.  Judgment  for  the  de/endonfe. 

Solicitors  for  the  plaintiffs,  WiUiam  A.  Crump 
and  San. 

Solicitors  for  the  defendants,  Walians,  Johiuon, 
Bubb,  and  Whatton, 


PROBATE,  DIVORCE,  AND   ADMIRALTT 

DIVISION. 

ADMIRALTY    BUSINESS. 

Aug.  7  and  8, 1901. 

(Before  Babnbs,  J.  and  Tbinity  Ma^tebs.) 

Thb  Minnbapolis.  (a) 

Salvage — Apportionment — Special  awards — Non- 
navigaling  portion  of  crew — Horsemen. 

A  larae  steamer  carrying  passengers,  cargo,  honu^ 
ana  cattle,  fell  in  during  had  weather  tnih  a 
dismasted  barque  in  the  Atlantic,  and,  after 
taking  off  her  crew  and  cutting  away  the  wreck* 
age  of  her  masts,  towed  her  to  the  Atores,  The 
ovmers  of  the  barque  in  settlement  of  (he 
salvage  claim  paid  8250L  to  the  owners  of  the 
steamer. 

In  an  action  for  apportionment : 

Held,  that  the  owners  were  entitled  to  61751 
and  the  master  to  5002. ;  that  as  special  awards 
and  according  to  their  rating  those  of  the 
crew  who  had  taken  off  the  crew  of  the  barque 
should  receive  IbOl.,  those  who  had  ciU  away  the 
wreckage  3002.,  the  boafs  crew  employe '  during 
that  service  252.,  and  the  boat*s  crew  engagw 
in  passing  ropes  752.  ,*  and  that  the  remaining 
sum  of  10252.  was  to  be  divided  rateably  amongst 
the  whole  crew,  the  non-navigating  portion,  con- 
sisting  of  the  surgeon,  purser,  cooks,  stewards^ 
and  stewardesses,  to  share  as  if  rated  at  one- 
third  of  their  actual  raiing,  and  the  horsemen 
and  forem,an,  who  were  in  the  employment 
of  the  ovmers  and  liable  to  be  callea  upon  to 
perform  duties,  at  one-third  of  the  rating  of  an 
A.B. 

The  Goriolanus  (62  L,  T.  Eep.  844;  6  Asp.  Mar. 
La«v  Gas.  514 ;  15  P.  Div.  103)  disHnguished. 

This  was  an  action  for  apportionment  of  salvage 
brought  by  certain  members  of  the  crew  of  the 

(a)  Reported  by  Ohiubtophir  Hbab,  Esq.,  Barritter-ftl-Law. 
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sieamBhip  Minneapolis,    The  defendants  were  the 
owners  of  the  vessel. 
The  facts  are  stated  in  the  judgment. 

Laing,  K.G.  and  Nelson  for  the  plaintiffs. 

AspinaUf  K.G.  and  A,  PrUchard  for  the  defen- 
dants. 

The  arguments  of  counsel  were  directed  to  the 
special  claims  of  the  boats'  crews  which  took  off 
the  crew  of  the  salved  vessel,  cut  away  the  wreck- 
age, passed  the  ropes  and  made  connection,  and 
to  the  share,  if  any,  of  the  saWage  reward  to  which 
the  non- navigating  portion  of  the  crew  and  the 
horsemen  and  horse  foreman  were  entitled.  The 
following  cases  were  referred  to : 

The  Coriolanug^  62  L.  T.  Bep.  844;  6  Asp.  Mar. 

Law  Cfas.  514 ;  15  P.  Div.  103  ; 
The  Spree,  69  L.  T.  Rep.  628 ;  7  Asp.  Mar.  Law  Cas. 

397  ;  (1893)  P.  147. 

Aug.  8. — Babnbs,  J. — This  is  a  suit  by  some  of 
the  crew  of  the  steamship  Minneapolis  against  the 
owners  of  that  vessel,  and  practically,  by  reason  of 
the  statement  of  counsel  for  the  plaintiffs  that  they 
appeared  for  the  master  and  all  the  crew  besides 
those  who  are  on  the  record  as  plaintiffs,  it  is  a 
suit  between  all  those  who  are  interested  in  the 
salvage  action,  which  has  been  settled,  to  obtain  an 
apportionment  of  the  reward.  It  appears  that  on 
the  21st  March  1901  the  Minneapolis  when  home- 
ward bound  from  New  York  to  London  with  a 
general  cargo  and  passengers,  and  in  latitude 
44  d'-^rees  43  minutes  N.  and  longitude  35  degrees 
47  mmutes  W.,  fell  in  with  the  Comet  a  four- 
masted  barque,  bound  in  ballast  from  Greeuock 
to  Philadelphia  to  load  a  cargo  «>f  oil  for  Japan. 
The  Minneapolis  is  a  vessel  of  13,401  tons  gross 
register,  belonging  to  the  Atlantic  Transport 
Line,  and  she  had  a  crew  of  148  persons.  There 
were  some  sixty-two  passengers  and  a  number  of 
horses  and  cattle.  It  is  not  necessary  to  go  in 
great  detail  into  the  services  that  were  ren^red. 
Substantially  they  appear  to  be  these :  First  of  all 
a  lifeboat,  with  an  officer  and  crew,  was  sent  to  take 
off  the  crew  of  the  Comet — I  presume  that  at  that 
time  it  was  not  certain  whether  the  vessel  could  be 
saved  or  not — and  they,  in  the  course  of  three  trips, 
succeeded  in  bringing  the  whole  of  the  crew  of 
the  Comet,  and  the  master  and  his  wife,  on  board 
the  Minneapolis.  Then,  later  on,  the  Minneapolis 
sent  a  boat,  with  the  second  officer  in  charge  and 
others  of  th^'  crew,  for  the  purpose  of  cutting 
away  the  wreckage  of  the  masts,  or  some  of  the 
masts — I  think  uie  foremast  and  mizzenmast— of 
the  Comet,  with  a  view,  if  possible,  of  taking  the 
barque  lu  tow,  if  the  ri»k  of  her  being  lost  by  the 
punctui'iPg  of  the  hull  by  tbe  masts  was  done 
away  with.  Some  of  those  men  seem  to  have  gone 
on  board,  and  at  very  considerable  risk  succeeded 
in  catting  away  the  wreckage.  That  all,  I  think, 
took  place  on  the  22nd  March.  On  the  23rd 
March,  the  weather  having  somewhat  moderated, 
the  Minneapolis  was  able  to  take  the  Comet  in 
tow,  and  on  the  following  day  the  Com>et  was 
safely  brought  to  Ponta  Delgada  in  the  Azores. 
Now,  the  result  of  the  litigation  and  settlement 
between  the  salvors  and  the  owners  of  the  Comet 
is  that  a  sum  of  40,000  dollars  was  agreed  to  be 
paid  by  the  owners  of  the  Comet  to  tbe  salvors  as 
a  whole,  and  that,  I  am  told,  represents  8250^  in 
English  money.  The  question  before  the  court  is. 
How  is  that  sum  to  be  apportioned  between  the 
owners,  master,  and  crew  <a  the  Minneapolis  ?    It 


is  quite  obvious  at  the  outset  that  a  very  lar^e 
portion  must  go  to  the  owners  of  the  Minneapolis. 
in  the  first  place,  tbis  is  a  very  large  vessel, 
belonging  to  the  line  I  have  referred  to,  and  her 
value,  with  cargo,  is  stated  to  be  300,0002.  at 
least,  and  there  is  some  freight  amounting  to 
8000L  odd.  The  owners  were  put  to  expense 
which,  in  round  figures,  is  stated  to  be  somewhere 
about  2000Z.,  partly  from  the  consumption  of  coal, 
stores,  and  for  extra  victualling,  and  partly  the 
various  expenses  which  were  consequent  upon  the 
disorganisation  of  their  service  through  their 
vessel  being  late  in  her  arrival  and  oUierwise, 
details  of  which  were  furnished.  The  real  instru- 
ment of  salvage  was  this  large,  powerful  steamer, 
because  it  was  by  means  of  her  being  treated  as  a 
tug  on  the  occasion  that  this  vessel  was  rapidly 
taken  into  the  Azores. 

The  apportionment  which  I  propose  to  make 
is  as  follows :  To  the  owners,  1  think,  the  sum 
of  6175^,  having  regard  to  their  interests  and 
so  forth,  should  be  awarded.  Next  comes  the 
consideration  of  the  master's  claim.  The  master 
had  a  very  serious  responsibility  in  determin- 
ing to  deal  with  such  a  salvage  as  this.  He 
was  in  charge  of  a  very  large  steamer,  with  a 
numerous  crew  and  a  number  of  passengers,  and 
also  live  stock  on  board,  and  it  is  easy  to  see  that 
his  responsibility  is  great  in  determining  what  to 
do  on  such  an  occasion.  I  think,  having  regard  to 
those  considerations,  ihat  he  should  receive  the 
sum  of  500Z  Now  I  come  to  deal  with  some 
matters  which  are  of  importance.  They  are 
matters  which  arise  in  this  way.  It  is  obvious 
from  what  I  have  said  that  a  number  of  those  who 
are  the  deck  and  engine-room  and  stoke-hole  part 
of  the  crew  did  a  great  deal  of  extra  work  in  con- 
nection with  the  actual  salvage  services,  because 
they  did  not  remain  simply  on  board  their  own 
steamer,  but  did  outside  work,  some  of  it  of  a  sub- 
stantial and  important  character.  In  the  first 
place,  there  was  the  transfer  of  the  crew  and 
master  and  the  master's  wife  from  the  Comet  to 
the  Minneapolis,  which  was  a  most  desirable 
thing  to  do  in  order  to  save  their  lives  if  it 
had  not  been  possible  to  take  the  Comet  in 
tow.  To  do  that  the  boat  made  three  trips. 
Particulars  have  been  furnished  me  of  those 
who  were  on  board  the  boat.  The  names  are: 
Paul,  chief  officer ;  Pollard,  second  officer ;  Pearce, 
quartermaster  ;  Morton,  Griffiths,  Ferguson, 
Mowat,  and  Elt,  A.B.'s.  Apart  altogether  from 
the  part  which  they  take  in  the  general  award  to 
the  crew,  I  think  their  services  ought  to  be 
recognised  by  an  award  of  1502.,  to  be  divided 
amongst  them  in  proportion  to  their  ratings. 
Then  there  comes  a  still  more  important  matter. 
It  appears  that  the  boat,  as  I  have  said,  was  sent 
in  charge  of  the  second  officer,  Mr.  Lazalle,  with 
certain  of  the  crew,  to  cut  away  the  masts,  and 
we  are  told  that  that  was  a  risky  and  difficult 
matter  to  do.  They  had  to  go  on  board  the  ship 
which  had  no  one  on  board  and  was  rolling  about, 
and  somehow  to  hold  on  whilst  two  masts  were 
cut  away.  Those  who  did  this  work  appear  to 
have  been  Mr.  Lazalle ;  Mr.  Berkeley,  the  second 
engineer ;  P.  Kircaldy,  the  senior  third  engineer ; 
J.  M*Queggin,  leading  fireman;  H.  Porter,  fire- 
man ;  W.  Trim,  carpenter.  I  think  those  men  did 
a  very  useful  service,  because  by  that  means  the 
Com^et  was  enabled  to  be  towed,  and,  as  I  have 
said,  there  was  risk  in  going  on  board  to  do  this 
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work.  Amongst  those  men  I  consider  that  the 
sum  of  300Z.  shonld  be  distribnted  according  to 
their  ratings.  Now,  I  have  looked  through  the 
details  of  the  evidence,  but  I  cannot  find  who 
were  the  persons  who  wei*e  left  in  the  boat 
whilst  those  whom  I  have  mentioned  went  on 
board  and  cut  away  the  masts.  I  assume  that 
some  sailors  must  have  assisted  in  rowine  the 
boat  whilst  those  men  went  on  board,  and,  Test  I 
should  leave  anybody  out  who  assisted  in  that 
matter,  I  think  that  they  should  get  252.  in  recog- 
nition of  their  assistance.  In  addition  to  that, 
there  was  a  suggestion  made  of  the  merits  of 
those  who  remained  on  board  the  Comet  whilst 
she  was  in  tow  to  St.  Michaels;  but  I  find,  on 
looking  through  the  list,  that  I  have  really 
rewarded  all  those  persons  in  dealing  with  the 
crew  of  the  boat  which  transferred  the  crew  of 
the  Comet  and  those  who  went  to  cut  away  the 
masts,  and  I  do  not  think  it  necessary,  therefore, 
to  deal  in  any  way  specifically  with  those  who 
remained  on  board  the  Cornet.  I  do  not  suppose 
their  danger  was  a  very  material  matter  to  con- 
sider outside  the  general  award  to  the  officers 
and  crew.  But  there  remains  Mr.  Brown,  the 
third  officer  who  was  in  charge  of  the  boat  which 
went  later  on,  on  the  2drd,  to  pass  ropes  and  make 
connection.  That  appears  to  have  been  a  duty  of 
some  danger  and  difficulty,  and  I  have  had  no 
particulars  given  me  exactly  as  to  who  were  the 
persons  doing  that.  The  names,  however,  can 
easily  be  ascertained.  I  think  there  should  be 
divided  amongst  Mr.  Brown  and  the  peamen  who 
did  that  work,  according  to  their  ratings,  a  sum 
of  75Z.  The  result  of  these  deductions  is  to  leave 
the  sum  of  1025Z.  to  be  divided  amongst  the  rest 
of  the  crew,  and  that  crew,  as  I  have  said, 
numbered,  without  the  master,  147  persons.  That 
sum  should  be  divided  amongst  the  crew  accord- 
ing to  their  ratings  subject  to  these  qualifications. 
I  have  considered  the  way  in  which  what  I  may 
call  the  navigating  and  non-navigating  members 
of  the  crew  may  oe  treated  in  the  case  of  The 
Spree,  (1893)  P.  147,  and  it  is  not  necessary  that 
I  should  go  over  the  jud^meut  which  I  gave  in 
that  case,  because  it  would  be  only  repeating  a 
number  of  reasons  which  have  been  there  pointed 
out  for  differentiating  between  those  who  are  the 
real  workers  of  the  ship  both  on  the  deck  and 
down  in  the  engine  room  department,  and  those 
who  are  merely  members  of  the  crew  attending, 
not  to  working  the  ship  at  all,  but  to  working 
such  parts  of  her  as  are  concerned  with  the  pas- 
sengers and  otherwise,  like  the  hot  semen. 

Dealing  first  with  the  navigating  members  of  the 
crew,  it  will  be  seen  from  what  I  have  already  said 
that  a  good  number  of  the  deck  hands  and  officers 
are  specially  remunerated  for  what  they  did  outside 
Uie  snip,  and  as  regards  what  was  done  on  board 
the  ship  I  see  no  particular  reason  for  drawing 
any  particular  distinction  between  the  various 
navigating  members  of  the  crew — that  is  to  say, 
the  officers,  seamen,  engineers,  firemen,  donkey- 
men,  greasersi  and  trimmers,  and  so  forth — and 
they,  I  think,  should  therefore  take  their  ohare  of 
the  10252.  according  to  their  ratings.  Then  there 
remain  a  number  of  persons  who  were  not  in  the 
navigating  and  working  part  of  the  ship  as  a 
navigating  machine,  such  as  the  surgeon,  cook, 
steward,  stewardess,  purser,  and  so  form.  It  was 
not  contended  before  me  that  any  of  these  persons 
whom  I  am  now  considering  were  to  be  excluded 


from  the  salvage  award,  and  I  think  that  is  tbe 
right  view  to  take,  for  the  reasons  which  I  gave  in 
the  course  of  my  judgment  in  The  Spree.    It  is 
quite  true  that  some  of  these,  if  not  all  of  them, 
do  not  in  one  sense  perform  any  active  service  in 
the  rendering  of  the  salvage  service,  but  it  must 
not  be  forgotten  that  they  are  all  on  the  artiolee, 
that  tJiey  are  all  liable  to  take  their  stations,  that 
they  are    all    persons    who  run   some    risk  in 
so    far    as    the    ship   salving    is  at  any   extra 
risk,   and   that  if  any    of  those    persons  who 
went  away   and    assisted  had  been    lost,  extra 
duties    would    necessarily    be    required   to  be 
performed    by    those     who    are    left      So    I 
think  it  would  not  be  wise  that  these  persons 
should  be  excluded  from  the  salvage  award  alto- 
gether.   I  think  it  would  be  bad  policy  and  lead 
to  difficulties  if  they  were  not  recogniseid.    There- 
fore, I  think  the  parties  are  right   in  not  sag- 
gesting  they  should   be  excluded;  but,  at  the 
same  time,  whatever  their  merits  are,  they  do  not 
bear  a  high  proportion  of  the  work  of  those  who 
are  actua&y  engaged  in  performing   services  on 
the  deck  or  in  the  engine  room  and  so  forth,  and, 
having  regard  to  the  large  size  of  this  steamer, 
practically  they  were  not  in  any  serious  risk. 
As  I  said  before  in  the  case  of  The  Spree,  withoat 
laying  down  a  rule,  as  each  case  must  be  governed 
by  its  merits,  because  in  some  cases  joa  might 
find  the  steward  of  the  vessel  hauling  on  the 
ropes,  as  happened  in  the  case  of  The  NoordUmd, 
referred  to   in  the   case  of   The  Spree,  I  think 
the  proper  thing  to  do  is  to  treat  all  those  with 
whom  I  am  deiding  as  if  they  were  rated  at  one- 
third  of  their  ratings ;  that  is  to  say,  they  will  take 
a  share- as  if  their  rating  was  a  third  of  what 
it  really  is.    It  is  less,  I  agree,  than  what  I  men- 
tioned in  the  case  of   The  Spree,  but  there  are 
reasons  for  differentiating.     Then  there  are  the 
horsemen  and  the  horse  foreman.     Again,  it  is 
not  now  suggested  that  they  should  be  excluded. 
Their  case    is    nob    the   same    as    that   of  the 
cattlemen    in    The    Coriolanus    (62  L.  T.  Rep. 
844;    6  Asp.  Mar.  Law  Cas.   514;   15  P.  Dif. 
103j,  who  were  not  really  servants  of  tbe  ship- 
owners.   These  men  are  really  the  servants  of 
the  shipowners.     They  are    paid   so    much  for 
the    tnp,    and     I    was    informed    that    these 
men  have  their  stations  at  the  boats,  and  are 
liable,  therefore,  to  be  called  upon   to  perform 
duties,   so  far  as  they  can,  very   much  in  the 
same  way  as  stewards.    1  think  that  persons  in 
that  position  ought  to  be  just  as  much  induded 
in  a  salvage  award  as  those  who  are  in  the  cabin 
department.    In  order  to  recognise  their  position, 
and  yet  not  reward  them  as  if  they  had  done 
a  great  deal,  I  think   the  proper  thing  to  do, 
and  the  Elder  Brethren,  with  whom  I  have  had 
a  long  consultation,  agree,  is  to  treat  them  as 
rated  at  one-third  of  the  rating  of  an  A.B.,  and 
let  them  take  a  proportion  on  that  basis.    The 
costs  will  be  borne  by  the  parties  in  proportion  to 
their  awards. 

Solicitors  for  plaintiffs,  Lotolees  and  Co. 
Solicitors  for  defendants,  Pritchard  and  Som. 
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Monday f  Nov,  4, 1901. 

(Before  Sir  F.  Jbijkb,  President.) 

Thb  Mebbby.  (a) 

Collision  —  Prcuitiee  —  Transfer  of  action  from 
Counitf  Court — Cross-action  in  High  Court — 
Priority  of  time  in  commencement  of  action — 
Conduct  of  action. 

Where  an  action  is  commenced  in  the  County 
Court  and  a  cross-action  is  broitght  in  the  High 
Court  in  respect  of  the  same  matter,  and  an 
order  is  made  transferring  the  County  Court 
acHon  and  consoUdaHng  the  two  actions,  the 
original  plaintiffs  in  the  High  Court  action 
wiU  have  the  conduct  of  the  consolidated  action, 
unless  it  appears  that  there  was  a  clear  wriority 
of  time  in  commencing  the  County  Court  acHon, 

Where  proceedings  are  commenced  practically 
simultaneously  the  High  Court  action  wiU  oe 
treated  as  the  principal  cause. 

This  was  a  motion  by  the  Mersey  Dooks  and 
Harbonr  Board,  the  owners  of  the  steamship 
Miles  K.  Burton,  praying  that  an  action  for 
damage  by  collision  brought  against  them  in 
the  Liverpool  Comity  Court  by  the  Birkenhead 
Crorporation,  the  owners  of  the  steam  ferry 
Mersey,  might  be  transferred  to  the  Probate, 
Divorce,  and  Admiralty  Division  of  the  High 
Court,  and  consolidated  with  an  action  com- 
menced by  them  in  the  High  Court  in  respect  of 
the  same  collision.  They  also  asked  that  their 
action  might  be  made  the  principal  cause. 

On  the  27th  Sept  1901  a  collision  occurred  in 
the  river  Mersey  between  the  steam  hopper  dredger 
Miles  K.  Burton,  belonging  to  the  Mersey  Docks 
and  Harbour  Board,  and  &e  steam  ferry  Mersey, 
which  is  the  property  of  the  corporation  of 
Birkenhead,  in  consequence  of  which  ooth  vessels 
were  damaged. 

It  was  agreed  between  the  legal  representa- 
tives of  the  parties  that  neither  of  them  would 
take  proceedmg^  without  giving  notice  to  the 
other. 

On  the  20th  Oct.  the  corporation  of  Birkenhead 
^ve  notice  that  they  were  commencing  proceed- 
ings, and  at  3.15  p.m.  they  instituted  an  action 
under  the  Admiralty  jurisdiction  of  the  County 
Court  of  Liverpool  claiming  300Z.  damages. 

On  the  fame  *day,  at  3.50  p.m.,  th«  Mersey 
Docks  and  Harbour  Board  issued  a  writ  in  rem 
in  the  Liverpool  District  Registry  of  the  High 
Court  claiming  damages  against  the  owners  of 
ihe  Mersey  in  respect  of  the  coUision. 

Service  of  the  summons  in  the  County  Court 
proceedings  was  accepted,  and  an  UDdertaking 
was  given  to  appear  in  the  High  Court  action  at 
about  the  same  time. 

It  was  estimated  by  the  Mersey  Docks  and 
Harbour  Board  that  the  damage  their  vessel  had 
sustained  by  the  collision  amounted  to  about 
500Z. 

There  was  no  opposition  on  the  part  of  the 
Birkenhead  Corporation  to  the  transfer  of  their 
action  to  the  High  Court ;  but  each  party  claimed 
to  be  treated  as  plaintiffs  and  to  have  the  conduct 
of  the  action. 

AspinaU,  K.C.  {Bateson  with  him),  for  the 
Mersey  Docks  and  Harbour  Board,  in  support  of 
the  motion. — The  harbour  board  are  plaintiffs  in 
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the  High  Court  action,  and  therefore  ouffht  to  be 
plaintiffs  in  the  consolidated  action.  The  plaint 
in  the  County  Court  and  the  writ  in  the  High 
Court  were  issued  practically  simultaneously. 

E.  0.  Hemmerde  (F,  E.  Smith  with  him)  for  the 
Birkenhead  Corporation,  contra, — The  party  that 
first  institutes  proceeding^  ought  to  be  treated  as 
plaintiffs : 

The  Never  Despair,  50  L.  T.  Bep.  369  ;  5  Asp.  Msr. 
Law  Cm.  211 ;  9  P.  Div.  34. 

The  practice  was  settled  by  that  case.  Here, 
although,  it  may  be.  there  is  not  much  difference 
in  time,  yet  the  Birkenhead  Corporation  were 
dearly  the  first  to  institute  proceedings.  If  the 
question  of  the  amount  chumed  were  to  influ- 
ence the  court,  parties  would  claim  an  amount 
exceeding  the  jurisdiction  of  the  County  Court, 
so  as  to  obtain  the  conduct  of  the  action. 

AspinaU,  X.C.,  in  reply. — It  cannot  be  properly 
urgea  in  this  case  that  the  Birkenhead  Corpora- 
tion were  the  first  to  institute  proceedings,  as 
there  was  an  arrangement  between  the  legal 
representatives  of  the  parties  that  neither  should 
commence  proceedings  without  giving  notice  to 
the  other. 

The  Pbbsidbnt.  —  In  this  case  two  actions 
of  damage  have  been  commenced  in  reiq»ect 
of  the  same  collision,  one  at  3.15  p.m.  on  t^e 
21st  Oct.  in  the  Liverpool  County  Court,  and 
the  other  at  3.50  p.m.  on  the  same  d^  in  the 
High  Court.  The  motion  by  the  plaintiffs  in  the 
High  Court  for  the  transfer  and  consolidation  of 
the  County  Court  action  is  not  op{>osed  except  on 
oiie  point— namely,  that  the  plaintiffs  in  theHigh 
Court  ask  as  part  of  the  oraer  that  their  action 
shall  be  treated  as  the  principal  cause.  I  must 
decide  this  matter  upon  principle,  although  I  do 
not  think  that  my  decision,  in  the  circumstances, 
will  in  any  way  affect  the  real  interests  of  t^ 
parties  concerned.  In  The  Never  Despair  (iM 
sup,)  Sir  James  Hannen  took  in  chambers  what, 
with  all  respect  to  Sir  Robert  Phillimore,  I  think 
was  the  wiser  course.  He  held  that  the  action 
which  was  already  in  the  High  Court,  where  the 
order  of  transfer  was  made,  must  be  deemed  to  be 
the  principal  cause,  and  that  the  plaintiffs  in  that 
suit  should,  therefore,  have  the  conduct  of  the 
consolidated  actions,  but  he  found  that  Sir  Robert 
Phillimore  had,  in  previous  cases,  gone  on  tiie 
principle  of  priority  of  time,  and  on  the  matter 
being  adjourned  into  court  he  varied  his  first 
decision.  If,  therefore,  there  is  clear  priority  of 
time.  I  ought  to  follow  Sir  Robert  Phillimore  as 
did  Sir  James  Hannen.  In  the  present  case,  no 
doubt,  if  I  had  to  decide  the  matter  absolutelv,  as 
a  jury  and  anything  depended  upon  it,  tnere 
would  be  some  evidence  to  show  that  the  County 
Court  plaint  was  issued  at  3.15  p.m.,  and  the  wnt 
in  the  Hi^h  Court  action  not  till  3.50  p.m. ;  but^ 
for  practical  purposes,  I  cannot  regard  the  case 
as  one  in  which  either  party  commenced  proceed- 
ings before  the  other — ^that  is  to  say,  I  cannot 
attach  sufficient  importance  to  the  times  of 
3.15  p.m.  for  the  plaintand  3.50  p.m.  for  the  writ 
to  enable  me  to  say  that  there  is  a  clear  priority 
of  iime  which  would  or  should  give  the  advantage 
to  one  party  or  the  other.  I  think  that  the  proper 
way  to  look  at  the  matter  is  to  treat  the  proceed- 
ings as  if  they  had  been  taken  simultaneously, 
which  was  evidently  the  intention  of  the  i>artie8, 
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with  the  resnlt  that  I  am  entitled  to  regard  the 
matter  as  Sir  James  Hannen  looked  at  it — 
namely,  as  a  case  in  which  one  party  is  in  the 
court  flklready,  and  being  so  is  entitled  to  the 
advantage,  whaterer  it  is,  of  having  their  action 
treated  as  the  prinoi^  cause.  I  agree  that  it 
would  not  be  a  safe  principle  to  act  npon  in  every 
case  to  give  the  advanta^  to  the  party  making 
the  larger  claim ;  still  it  is  the  fact  uiat  the  claim 
of  the  Mersey  Docks  and  Harbour  Board  is  larger 
than  the  claim  of  the  Birkenhead  Corporation, 
and  I  think  the  Dock  Board  should  have  the 
conduct  of  the  consolidated  actions.  The  costs 
of  the  motion  will  be  costs  in  the  cause. 

Solicitors  for  the  Mersey  Docks  and  Harbour 
Board,  Bowcliffes,  Bawle,  and  Co.,  agents  for 
W.  C.  Thome,  Liverpool. 

Solicitors  for  the  Birkenhead  Corporation, 
F,  Verm  and  Co.i  agents  for  Alfred  OiU,  Birken- 
head. 


Nov.  20,  21,  cmd  22, 1901. 

(Before  Sir  F.  Jbunb,  President^  and  Trinity 

Mabtbbs.) 

Thb  Bbistol  Citt.  (a) 

CoUieion  in  river  Avon — Fault  ofpUol — Master 
holder  of  pilotage  eertifieate — Wrong  descrip' 
tion  of  owners  in  certificate — Sects.  599  and 
633  of  Merchant  Shipping  Act  1894— JIfeantTujr 
of  words  **  same  oumerr 

Sect,  599  of  the  Merchant  Shipping  Act  1894  gives 
a  pilotage  authority  power  to  grant  a  pilotage 
certificate  to  a  master  of  a  ship,  allowing  him  to 
pilot  the  ship  to  which  he  belongs,  or  any  one  or 
more  ships  belonging  to  the  same  owner,  within 
the  distnct  over  which  they  have  authority .  It 
also  gives  them  power  to  renew  certifi^iates  from 
year  to  year. 

A  collision  occurred  in  the  river  Avon  between  the 
steamtug  P.  a/nd  the  steamship  B.  C,  partly 
through  the  fault  of  the  pilot  xn  charge  of  the 
B.  C.  The  master  of  the  B.  C.  had  been  granted 
a  certificate  by  the  ptlotage  authority,  which  had 
been  renewedfrom  year  to  year,  authorising  him 
to  pilot  the  steamship  J.  C.  The  B.  C.  was 
managed  by  the  same  firm,  but  did  not,  in  fact, 
belong  to  the  same  oumers  as  the  J.  C,  but  no 
alteration  had  been  made  in  the  certificate  on  the 
transfer  of  the  master  to  the  B.  C,  or  on  the 
renewal  of  the  certificate. 

Held,  that  the  certificate  was  bad,  and  the  B.  C. 
was,  at  the  time  of  the  collision,  in  charge  of  a 
pUot  by  compulsion  of  law. 

Semble,  if  the  certificate  had  been  in  order,  she 
would  have  been  exempted  from  compulsory 
pilotage. 

This  was  an  action  for  damage  by  collision 
brought  by  the  owners  of  the  tuff  Feri  against 
the  owners  of  the  steamship  Bristol  City, 

The  collision  occurred  about  10  a.m  on  the  26th 
March  1901  in  the  river  Avon,  off  Lamb  and  Flag 
Point  in  Hung  Boad. 

The  Feri  at  the  time  was  coming  up  the  river 
on  a  voya^  from  Portishead  to  Bristol,  and  the 
Bristol  City  was  coming  down  the  river  on  a 
voya^  from  Bristol  to  Cardiff  in  ballast.  She 
was  in  charge  of  a  duly  qualified  pilot,  but  her 
master  also  neld  a  pilotage  certificate  which  had 
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been  granted  under  the  provisions  of  sect.  599  of 
the  Merchant  Shipping  Act  1894,  and  which 
authorised  him  to  pilot  the  Jersey  City,  or  any 
other  vessel  belonging  to  the  same  owners,  within 
the  district. 

In  consequence  of  the  collision  the  Pert  wis 
badly  damaged,  and  had  to  be  beached  on  the 
G-loucestersmre  side  of  the  river  to  prevent  her 
sinking. 

The  defendants,  in  their  defence,  while  deojim; 
that  the  collision  was  caused  by  the  negligence  of 
those  on  board  the  Bristol  City,  pleaded  that  the 
fault,  if  any,  was  that  of  the  pilot,  who,  thej 
alleged,  was  solely  in  charge  at  the  time  of  the 
collision. 

At  the  trial  of  the  action  before  the  President 
(Sir  F.  Jeuue)  he  found  both  vessels  to  blame  for 
the  collision,  but  held  that,  so  far  as  the  Bristol 
City  was  concerned,  it  was  caused  solely  by  the 
negligence  of  the  pilot  who  was  in  charge.  He 
reserved  the  question  whether  the  Bristol  City 
was  at  the  time  compulsorily  in  charge  of  the  pilot 
for  further  consideration. 

It  is  on  this  question  that  the  case  is  reported. 

Sects.  599  and  633  of  the  Merchant  Shipping 
Act  1894  are  as  follows : 

Sect  599  (1).  A  pilot^ra  aathority  may,  if  thty 
think  fit,  on  the  appli'Mition  of  the  mMter  or  mate  of  any 
ship,  and  on  payment  by  him  of  the  nsnal  ezpeosfi, 
examine  him  as  to  his  oapadty  to  pilot  the  ehip  of  whieh 
he  is  master  or  mate,  or  any  one  or  more  shipe  bolonging 
to  the  same  owner  as  that  ship,  within  any  part  of  the 
district  of  the  pilotage  authority.  (2)  A  pilotage  antho* 
rity,  if  on  examination  they  find  that  any  master  or  mate 
is  competent,  shall  grant  him  a  owtificate  .  .  . 
■peoifying  (a)  the  name  of  the  person  to  whom  it  ii 
granted ;  (b)  the  ship  or  shipi  in  respoOt  of  which  it 
is  granted;  (c)  the  limits  within  which  the  matter  or 
mate  is  entitled  to  pilot  the  ship  or  ships ;  and  (d)  the 
date  on  which  it  ia  granted.  (8)  The  person  to  whom  a 
pilotage  certificate  is  granted  shall,  while  he  is  acting  m 
master  or  mate  of  any  of  the  ships  specified  in  the 
certificate,  be  entitled  to  pilot  that  ship  within  the  limiti 
specified  in  the  certificate  without  incurring  any  penalty 
for  not  employing  a  qualified  pilot.  (4)  A  pilotage  certifi* 
cate  so  granted  shall  not  be  in  force  for  more  than  the 
period  of  one  year  from  its  date,  but  may  be  renewed  from 
year  to  year  by  an  indorsement  under  the  hand  of  the 
secretary  or  other  proper  officer  of  the  pilotage  autho- 
rity who  have  granted  the  certificate. 

Sect.  633.  An  owner  or  master  of  •a  ship  shall  not  be 
answerable  to  any  person  whatever  for  any  lou  or 
damage  occasioned  by  the  fault  or  incapacity  of  any 
qualified  pilot  acting  in  charge  of  that  ship  within  any 
district  where  the  employment  of  a  qualified  pilot  is 
compulsory  by  law. 

The  certificate  granted  to  the  master  of  the 
Bristol  City  was  in  the  following  terms : 

Whereas  Alfred  Sendall,  master  of  the  steamship  Jenff 
City,  registered  at  the  port  of  Bristol,  whereof  Ohariet 
EUll  and  Sons  are  the  owners,  has  applied  to  the  mayor, 
aldermen,  and  burgesses  of  the  city  of  Bristol,  being  a 
pilotage  authority  within  the  meaning  of  the  Merohast 
Shipping  Act  1854,  to  be  examined  as  to  his  capacity  to 
pilot  the  said  ship,  or  any  one  or  more  ships  bekmgiof 
to  the  same  owners  within  the  district  over  which  the 
said  pilotage  authority  has  jurisdiction.  And  whereai 
the  said  iJfred  Sendall  has  thereupon  been  examined, 
and  having  been  found  competent,  the  said  pilotage 
authority  do  by  virtue  and  in  pursuance  of  the  protiiioBi 
of  the  said  Aet  and  of  all  other  powers  thereunto  them 
enabling,  grant  the  said  Alfred  Sendall  this  pflotage 
certificate  to  enable  him  to  pilot  the  said  ship  or  any 
other  i^p  or  ships  belonging  to  the  same  owners,  of 
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which  hm  tball  be  aotiog  as  maater  or  mate  at  the  time, 
within  the  distriot  over  which  the  said  pilotage  aathority 
has  jariediotion,  without  incurring  any  penalties  for  the 
non-employment  of  a  qualified  pilot. — ^In  witness,  &o. 

The  oertifioate  was  dated  the  8th  Dec.  1891,  and 
it  had  been  renewed  from  year  to  year,  but  no 
alteration  had  been  made,  either  in  the  name  of 
the  Teesel,  on  the  master  beins  transferred  to  the 
BrtBtol  Cityt  or  in  the  name  of  the  firm  described 
as  owners. 

It  was  admitted  by  the  plaintiffs,  the  owners  of 
the  Pert,  that  the  Bristol  City  was  at  the  time  of 
the  collision  withip  waters  in  which  pilotage  was 
compulsory  by  law. 

Evidence  was  called  to  prove  that  at  the  time 
the  certificate  was  granted  Charles  Hill  and  Sons 
were  not  the  owners  of  the  Jersey  City  according 
to  the  register,  bat  that  she  was  owned  in  sixty- 
fonrth  shares,  and  that  althongh  certain  shares 
were  owned  by  individual  members  of  the  firm, 
there  were  a  number  of  other  shareholders  who 
were  not  members  of  it. 

The  Bristol  City  was  also  owned  in  sixty-fourth 
shares,  and  was  registered  in  the  sole  name  of 
Charles  Gathome  mil,  as  the  owner  of  sixty-four 
sixty-fourths.  As  a  matter  of  fact,  although  he 
was  described  as  sole  owner,  he  held  these  shares 
partly  for  himself,  and  partly  as  trustee  for 
members  of  his  family. 

Since  Dec.  1891,  the  date  of  the  certificate,  there 
bad  been  several  changes  in  the  firm  through 
death,  and  Charles  Gathome  Hill  himself  had 
since  died. 

Laing,  K.C.  and  Letois  Noad  for  the  defendants. 
— ^The  master's  certificate  is  bad.  When  the 
certificate  was  granted  Charles  Hill  and  Sons 
were  not  the  sole  owners.  Even  assamins  the 
certificate  was  not  invalid  and  capable  of  being 
renewed  from  year  to  year,  the  Bristol  Ciiy 
is  not  a  vessel  owned  by  the  same  owners  as 
the  Jersey  City;  for  whether  the  date  of  the 
certificate  is  taken,  or  that  of  its  renewal  or  the 
date  of  the  collision,  Charles  Hill  and  Sons  were 
at  no  time  the  owners  of  the  Jersey  City  or  the 
BrUtol  City,  Since  1891  Charles  Gathome  Hill 
and  other  members  of  the  firm  have  died  so  that 
a  vessel  owned  by  the  firm  in  1891  would  if  owned 
by  the  firm  in  1901  be  really  owned  by  a  different 
firm  carrying  on  business  under  the  old  name : 

The  Earl  of  Atukland,  Lush.  165. 

Although  the  master  may  have  a  certificate,  and 
assuming  it  was  a  good  one,  the  owners  of  the 
Bristol  City  cannot  he  liable,  for  it  has  been  held 
that  the  fault  was  solely  that  of  the  duly  qualified 
pilot  who  was  in  charge  at  the  time  of  the  collision 
witiiin  a  district  in  which  pilotage  was  compul- 
sory by  law.  Therefore  under  sect.  633  the 
derandants  are  relieved  from  liability.  Sect.  599 
does  not  remove  the  compulsion  to  take  a  pilot ; 
it  merely  extends  the  class  of  qualified  pilots, 
and  owners  are  bound  either  to  take  a  pilot  or 
a  man  who  has  a  certificate. 

AspinaU,  X.C.  and  Dawson  MiUer  for  the  plain- 
tiff, eorUrd. — There  was  no  compulsion  in  this 
case  to  take  a  pilot.  The  Ea/rl  of  Auckland  (ubi 
sup.)  is  not  an  authority  in  point,  because  in  that 
case  the  certificate  entiitlea  the  master  to  pilot 
any  ships  belonging  to  one  Carey,  who  was 
deeoribea  as  owner,  and  as  a  matter  of  fact 
Caarej  was  only  the  broker  and  manager,  and  in 


no  sense  the  owner.  What  one  should  really 
look  to  is  who  are  the  actual  owners,  who,  in 
fact,  not  merely  in  name,  are  the  owners  of  the 
vessel.  As  the  vessels  are  held  in  sixty- fourth 
shares  the  owners  must  be  expected  from  time 
to  time  to  change,  and  it  would  be  absurd  to 
suppose  that  the  fact  of  a  share  changing 
hajids  during  the  life  of  the  certificate  should 
invalidate  it. 

The  Pbb8IDBNT.-*I  think  there  can  be  no 
doubt  that  if  this  certificate  had  been  a  good  one 
it  would  have  had  the  effect  of  exempting  the 
Bristol  City,  so  that  the  pilot  on  board  would  not 
be  a  pilot  t^ken  by  compulsion  of  law,  and  there- 
fore her  owners  would  not  be  able  to  plead  com- 
pulsory pilotage;  but,  after  hearing  the  argu- 
ments and  having  the  facts  now  before  me,  I 
have  come  to  the  conclusion  that  this  certificate 
cannot  be  considered  a  g[ood  certificate  for  that 
purpose.  The  first  objection  taken  was  that  thera 
18  a  misstatement  on  the  face  of  the  certificate  as 
to  the  ownership,  at  the  time  of  the  original  issue 
of  the  certificate,  of  the  Jersey  City,  That  occurs 
in  the  preliminary  statement.  It  is  stated  there 
that  "  Alfred  Sendall,  master  of  the  ship  Jersey 
City,  whereof  Charles  Hill  and  Sons  are  the 
owners."  Now  Charles  Hill  and  Sons  were  not 
the  owners,  and  the  (question  is  what  effect  did 
that  have  on  the  certificate.  The  case  of  the 
Earl  of  Auckland  {ubi  sup,)  does  not  appear  to 
me  to  be  conclusive  on  that  matter,  because,  as 
was  pointed  out  by  counsel  for  the  plaintiffs  in 
that  case,  the  misstatement  occurred  in  the  actual 
material  body  of  the  certificate.  The  certificate 
there  was  a  certificate  given  to  a  man  as  master 
of  a  ship  of  which  somebody  was  stated  to  be  the 
owner,  and  that  was  a  misstatement,  and  there 
was  an  obvious  misstatement  in  the  material  part 
of  the  certificate.  This  case  is  not  exactly  the 
same  case.  In  this  case  there  is  a  misstatement 
merely  in  the  preliminary  statement  of  the  owner- 
ship of  the  Jersey  City  at  that  time.  But  when 
the  future  effect  of  the  certificate  is  considered 
I  am  inclined  to  think  that  a  matter  arises  on 
that  misstatement  which  may  well  be  considered 
to  render  the  certificate  bad,  because  it  is  not  a 
certificate  only  in  favour  of  Sendall  whilst  master 
of  the  Jersey  City,  but  it  is  in  his  favour  while  he 
commands  any  snip  of  the  same  owners  as  the 
Jersey  City,  The  words  are :  "To enable  him  to 
pilot  the  said  ship  or  any  other  ship  or  ships 
belonging  to  the  same  owners.'*  As  I  read  the 
certificate  I  can  read  it  only  in  one  way,  and  that 
is  tiiat  it  is  a  certificate  in  favour  of  him  while  he 
commands  the  Jersey  City  or  any  other  ship 
belong  to  the  same  owners — that  is  to  say,  Messrs. 
Charles  Hill  and  Sons.  I  do  not  think  it  is 
possible  to  read  the  certificate  without  under- 
standing that  '*  same  owners  "  means  the  osmers 
mentioned  above,  and  nobody  else.  Therefore  it 
is  a  certificate  enabling  him  to  pilot  the  Jersey 
City,  owned  by  Messrs.  Charles  Hill  ani  Sons, 
ana  any  other  vessel  owned  by  Charles  Hill  and 
Sons ;  and  if  Charles  Hill  and  Sons  were  not  the 
owners  of  the  Jersey  City,  then  it  follows  that 
supposing  Mr.  Soidail  was  transferred  to  another 
vessel,  if  that  other  vessel  was  not  owned  by 
Messrs.  Charles  Hill  and  Sons,  then  it  could 
not  be  in  accordance  with  the  terms  of  the 
certificate;  but,  on  the  other  hand^  if  it  was 
owned  by  them,  then  it  would  be  in  violation 
of   tiie  Act  of   Parliament,   because    it   would 
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not  be  owned  bj  the  same  persons  as  owned 
the  Jersey  City,  Therefore  I  think  it  is 
impossible  to  sustain  the  certificate. 

Bnt  there  is  a  further  ^ound,  which  to  mj 
niind  is  absolutely  condusive,  and  that  is,  that 
in  point  of  fact  the  Bristol  City  was  not  owned 
by  the  same  owners  as  the  Jersey  City  at  any 
material  time.  The  question  may  well  be  raised 
which  is  the  material  time  as  to  the  owner- 
ship of  the  Jersey  City,  Is  it  the  time  of  the 
original  issue  of  tne  certificate,  or  the  time  of  the 
last  renewal,  or  the  time  of  the  collision  P  One 
of  those  three  times  must  be  taken  ;  counsel  for 
the  plaintiffs  contended,  and  with  considerable 
force,  that  what  you  have  to  look  at  is  the  time 
of  the  last  renewal  of  the  certificate,  because  the 
certificate  expires  at  the  end  of  the  year  unless 
renewed,  and,  if  renewed,  it  is  not  a  new  certificate 
but  a  renewal  of  the  old.  I  think  perhaps  I  ought 
to  look  at  the  ownership  of  the  Jersey  City  at  the 
time  of  the  renewal ;  if  not,  then  at  the  time  of 
the  original  gramting  of  the  certificate.  But,  put 
either  way,  this  certificate  cannot  be  consid^^ 
good,  because  the  owners  of  the  Bristol  City  were 
not,  either  on  the  8th  Dec.  1891,  or  at  the  time  of 
the  last  renewal,  owners  of  the  Jersey  City,  I 
maj  add  that  it  appears  to  me  there  are  great 
dimculties  connected  with  these  certificates, 
because,  as  ressels  are  owned  in  sixty-fourths, 
and  some  of  the  owners  of  these  shares  may,  nay 
must,  continually  change,  it  is  very  difficult  to 
suppose  it  could  nave  been  intended  that  a  single 
change  in  the  ownership  of  one  sixty-fourth 
shouM  render  the  renewal  of  the  certificate  prac- 
tically useless.  With  that,  however,  I  nave 
nothing  to  do.  When  the  Act  of  Parliament  was 
passed,  I  have  no  doubt  it  was  contemplated  that 
ships  would  be  owned  by  companies  or  partner- 
ships of  a  comparatively  small  number  of  persons, 
and  it  may  bave  been  supposed  that  a  fleet  of 
ships  would  go  on  being  owned  by  the  same 
persons ;  but  the  law  does  not  leave  me  any  option 
for  I  am  bound  to  say  that  if  the  Act  of  Parlia- 
ment talks  of  owners  one  must  take  that  in  the 
ordinary  sense  of  tde  word ;  so  that  there  cannot 
be  the  same  owners  unless  all  the  sixty- fourths 
belong  to  the  same  persons,  and  that  the  change 
of  the  ownership  of  one  sixty-fourth  is  a  change 
of  ownership  of  the  ship.  The  result  is  that  I 
hold  the  certificate  bad ;  and  therefore  the 
Bristol  City  was,  at  the  time  of  the  collision,  by 
compulsion  of  law  in  charge  of  a  qualified  pilot. 
I  have  already  found  that,  so  far  as  that  vessel 
is  concerned,  the  pilot  is  alone  to  blame ;  but,  as 
the  defence  of  compulsory  pilotage  was  only  an 
alternative  plea,  I  follow  the  usual  course,  and 
dismiss  the  plaintiff's  suit  without  costs. 

Solicitors  for  the  plaintiffs,  the  owners  of  the 
Peri,  Downing,  Bolan,  and  Co, 

Solicitors  for  the  defendants,  the  owners  of  the 
Bristol  City,  Ince,  Colt,  and  Ince,  agents  for 
Ward,  VassaU,  and  Co,,  Bristol. 


M<mday,  Dec,  9, 1901. 

(Before  Sir  F.  Jbunb,  President.) 

Thb  Acanthus,  (a) 

Collision — Reference — Bilge  heels  fitted  by  owners 
whilst  vessel  undergoing  repairs — Liahility  for 
dock  charges  and  demurrage. 

There  is  no  legal  obligation  on  a  person  to  eon- 
tribiUe  toumrds  an  expenditure  incurred  by 
another  merely  because  he  hoe  derived  a  benefi 
from  it, 
A  collision  occurred  between  two  vessels  in  eon- 
sequence  of  which  one  of  them  had  to  be  put  irUo 
dry  dock  xn  order  to  be  repaired. 
The  owners  of  the  other  vessel  admitted  UahHiiy 

for  the  collision  and  damages. 
While  in  dry  dock  her  owners  took  the  opportuMtij 
of  fitting  bilge  keels,  and  the  work  was  done 
simtUtaneousty  vjith  the  collision  repairs,  bnt 
ufithout  interfering  with  them  or  causing  the 
vessel  to  be  detained  in  the  dode  for  any  time 
beyond  what  was  necessary  for  completing  the 
repairs. 
Held,  that  the  owners,  being  under  no  obligation 
to  put  their  vessel  into  dry  dock,  were  not  liabU 
for  any  portion  of  the  expenses  of  so  doing,  and 
the  owners  of  the  wrongdoing  vessel  were  liable  for 
the  whole  of  the  demurrage  while  she  was  under- 
going repairs, 
Bruabon  ^amship  Company  v.  London  Assur- 
ance (81   L,   T.  Bep,  585 ;  9  Asp.  Mar,  Law 
Cas,  2 ;  (1900)  A.  C.  6)  followed. 
This  was  a  motion  in  objection  to  a  report  of  the 
Registrar  of  the  Admiralty  Division  dated  the 
4th  Nov.  1901. 

A  collision  occurred  on  the  30th  April  1901  in 
the  river  Mersey  between  the  steamship  Bohemiany 
which  was  on  a  voyage  from  Boston  to  Liverpool 
at  the  time,  and  the  steamship  Acanthus,  in  con- 
sequence of  which  the  Bohemian  was  damaged, 
and  in  order  that  repairs  should  be  effected  it 
became  necessary  to  put  the  Bohemian  into  dry 
dock. 

The  owners  of  the  Acanthus  admitted  liabilil^ 
for  the  collision  subject  to  a  reference  to  the 
registrar  and  merchants  to  assess  the  amount  of 
the  damages. 

Previous  to  the  date  of  the  collision  the  own^ 
of  the  Bohemian,  which  was  a  nearly  new  ship, 
had  contemplated  fitting  her  with  bilge  keels,  and 
tenders  for  the  work  had  been  obtained  and  a 
deposit  of  bl.  paid  to  secure  the  option  of  using  a 
dry  dock,  but  no  contract  had  becoi  entered  into. 
After  the  collision  they  decided  to  avail  them- 
selves of  the  vessel  being  in  dry  dock  to  fit  on  the 
keels.  She  went  into  dock  on  the  7th  May,  and 
remained  there  until  the  16th  May,  when  the 
repairs  wera  completed  and  the  bilge  keels  fitted 
on. 

At  the  reference  the  bill  for  repairing  the 
collision  damage  was  not  disputed,  and  it  was  not 
suggested  that  the  fitting  of  the  bilge  keels  in 
any  way  interfered  with  or  caused  delay  in  the 
completion  of  the  repairs.  Objection,  howeyer, 
was  taken  to  the  dock  dues  and  other  chaigea 
connected  with  dry  docking  on  the  ground  wt 
the  vessel  would  have  been  put  into  dry  doc^  in 
any  event  to  have  the  bilge  keels  fitted,  and  the 
owners  of  the  Acanthus  disputed  the  amount  of 
the  demurrage  claim  on  the  same  ground. 

(a)  Beportad  by  Ohbistophbb  Hbad,  Bsq.,  Barrialflr  *t4*w. 
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The  regiBtrar  oame  to  the  oonclusion  that  **  the 
plaintiffa  had  not  before  the  collision  been  abso- 
lately  committed  to  doing  the  bilge  keel  work  at 
that  time,  and  that  jnstice  woidd  be  done  by 
i^yportioning  the  expenses  conseqaent  on  dry- 
dockinff  the  Tetwl  as  well  as  tiie  loss  sustained 
throoffh  her  detention  between  the  bilge  keel  work 
and  the  collision  repairs.''  Oat  of  19602.  6«.  Hd., 
the  total  amount  daimed,  he  therefore  allowed 
14t>lL  Ss.  2d, 

The  owners  of  the  Bohemian  objected  to  the 
report  on  the  ground  that  all  the  expenses  of 
dock  dues  and  dry  docking  ought  to  be  oome  by 
the  owners  of  the  wrong  doing  Tessel,  and  that 
they  were  also  liable  for  the  whole  of  the  demur- 
rage claimed. 

AtpimaU,  K.C.  (Olunn  with  him)  for  the  owners 
of  the  Bohemian, — No  doubt  the  owners  of  the 
Bohemian  hare  taken  advantage  of  her  being  in 
dock  to  carry  out  the  alterations,  but  it  is  not 
suggested  that  the  work  has  in  any  way  interfered 
with  or  delaved  the  completion  of  the  repairs  of 
the  damaji^  due  to  the  collision.  The  case  is  within 
the  Drinciples  of  law  laid  down  by  the  House  of 
Ixxros  in  Muabon  8ieam$hip  Company  t.  London 
Aeturanee  (81  L.  T.  Bep.  585 ;  9  Asp.  Mar.  Law 
Gas.  2 ;  (1900)  A.  0.  6).  It  was  diere  decided 
that  where  a  shipowner  took  advantage  of  his 
vessel  being  placed  in  dry  dock  to  do  work  on  his 
own  account,  he  was  not  required  to  give  credit  to 
the  wrongdoer  for  the  benefit  he  had  thus  derived. 
He  also  referred  to 

The  Alfred,  8  W.  Bob.  282 ; 

The  Rieher,  died  in  Pritohazd's  Admindl^  DigMt, 
voL  2,  p.  1746,  note  158. 

BcruHon,  X.O.  and  Bateeon  for  the  owners  of 
the  Aeanihue,  contra. — ^Neither  party  is  entitled 
to  take  advantage  of  the  vessel  being  in  dock,  and 
therefore  the  expenses  ought  to  be  borne  by  each 
of  them  in  proper  proportion.  Lord  Brampton 
(whose  judgment  is  approved  of  by  Lord  Davey) 
in  Bwtbon  Steamahip  Company  v.  London  Aseur- 
once  (%Un  eup,)  la^s  down  that  '*  such  contribution 
can  only  be  insisted  upon  in  those  cases  where 
work  is  done  to  the  vessel  itself,  by  two  or 
mors  persons,  each  separately  and  simultaneously 
engaged  under  different  obligations  in  doing 
portions  of  it,  dry-docking  being  necessary  lor 
each."  The  facts  in  this  case  are  analogous  with 
the  facts  in  the  case  of  The  Vancouver  {Marine 
Ineurance  Company  v.  China  Transpadfie  Steam- 
ship Company,  55  L.  T.  Bep  491;  6  Asp.  Mar. 
Law  Gas.  68 ;  11  App.  Oas.  573).  That  decision 
was  distinguished  in  Buabon  Steamship  Com- 
pany  v.  London  Assurance  (ubi  sup,),  but  not 
disapproved  of,  and  counsel  for  the  appellants,  the 
shipowners,  ai^^ued  that  in  The  Vancouver  case 
thttre  were  two  sets  of  repairs,  owners'  repairs 
as  well  as  underwriters'  repairs,  which  distin- 
goished  it  from  The  Ruabon  case.  It  is  sub- 
mitted that  here  there  were  also  two  separate 
•ete  of  repairs,  and  therefore  the  case  comes 
within  the  principles  laid  down  in  The  Van- 
eeuver  (vhi  sup.).  In  The  Normandy  (Shaping 
OasetU,  the  8th  Aug.  1901)  Barnes,  J.  held  that 
where  owners  took  advantage  of  painting  a 
vessel  while  in  dock  for  repairs  rendered  neces- 
Miy  bv  a  collision,  and  where  they  would  in  anv 
tiffmi  have  had  to  do  the  painting  within  a  month 
or  two,  the  defendants  were  entiued  tobe  <»redited 
with  something  on  that  account. 


Aspinall,  K.O.  in  reply. — ^Bil^  keels  are,  in  a 
sense,  a  luxury  and  not  a  necessity,  and  there  was 
at  no  time  any  obligation  on  the  owners  to  dry 
dock  their  veeseL 

The  Pbbsidbnt. — The  question  in  this  case 
raises  a  point  which,  to  my  mind,  has  been  decided 
in  other  cases.    There  is  no  doubt  that  it  became 
necessary  to  repair  the  vessel  in  consequence  of 
the  colliuon,  and  that  the  owner  was  justified  in 
putting  the  ship  into  dock  and  repairing  her  at 
the  expense  of  the  owners  of  the  Acanthus,    While 
she  was  in  dry  dock  he  took  advantage  of  the 
occasion  to  add  what  is  called  a  luxury — no  doubt 
a  correct  enough  expression,  in  the  sense  that  it 
was  not  necessary  for  the  repair  of  the  vessel.  He 
took  occasion  to  add  bilge  keels,  which  could  not 
be  done  witiiont  putting  the  vessel  into  dry  dock. 
He  had  thought  before  the  collision  of  putting  on 
the  bilge   keels  when  occasion  occurrod,  but  1 
think  the  result  of  the  evidence  is  that  he  was 
under  no  contract  to  do  so,  and  had  not  retained 
the  dock  for  that  purpose.    Therefore  the  state 
of  things  was  that  he  had  it  in  his  mind  to  put 
them  on  when  occasion  arose,  but  he  was  under 
no  obligation  to  do  so,  either  as  regards  a  contract 
towards   anyone  else,  or   as   regards   his  duty 
towards  the  ship.    It  therefore  comes  to  be  a- 
simple  case  of  the  owner  taking  advantage  of  the 
vessel  being  in  dry  dock  to  add  bilge  keds.    That 
appears  to  me  to  bring  the  case  within  the  prin- 
ciples laid  down  by  the  Lord  Chancellor  in  the 
Ruahon  Steamship  Company  v.  London  Assurance 
{ubi  sup,).    The  judgment  of  the  Lord  Chancellor 
puts  the  matter  in  the  broadest  possible  way.    It 
comes  to  this,  that  a  person  is  not  bound  to  con- 
tribute unless  there  is  some  legal  obligation  on 
him  to  do  so.    The  mere  fact  that  he  gets  an 
advantage  from  the  opportunity  which  he   has 
taken,  although  it  may  give  rise  in  some  person's 
mind  to  a  general  idea  of  general  justice  or  good 
seose,  or  one  of  those  vague  propositions,  which  are 
sometimes  invoked — alSiough  it  may  be  said  on 
those  grounds  that  a  man  who   gets  a  benefit 
ought  to  pay  for  it,  the  Lord  Ohuicellor  points 
out  that  that  is  not  sufficient  to  impose  a  legal 
obligation.    The  Lord  Chancellor  in  puttiog  it  in 
these  words,  appears  to  me  to  lay  down  the  prin- 
ciple in  the  broadest  possible  way.    He  says  (81 
L.  T.  Bep.  at  p.  587 ;  9  Asp.  Max.  Law  das.  at 
p.  5;  (1900)  A.  C.  at  p.  12):  "Thb  is  the  first 
time  in  which  it  has  been  sought  to  advance  that 
principle  where  there  is  nothing  in  common  be* 
tween  the  two  persons  except  that  one  person  has 
taken  advantage  of  sometfaiog  that  another  person 
has  done,  there  being  no  contract  between  them, 
there  being  no  obligation  by  which  each  of  them 
is  bound  and  the  duty  to  contribute  is  allej^  to 
arise  only  on  some  general  principle  of  justice 
that  a  man  ought  not  to  get  an  advanta|;e  unless 
he  pays  for  it.      The  Lorn  Chancellor  gives  illus- 
trations to  show  that  that  is  not  founded  upon 
any  principle  recog^nised    by  the  English  law. 
Comment  has  been  made  upon  the  judgments  of 
Lord  Davey,  and  especially  Lord  Brampton,  in 
that  particular  case.    The  case  of  The  Va/ncouver 

Suhi  sup,)  has  no  bearing  upon  this  case,  beoause 
'.  think  the  question  there  was  whether  a  particular 
average  loss  sustained  by  the  respondents  exceeded 
3  per  cent,  within  the  meaning  of  the  warranty 
contained  in  a  policy  of  assurance.  That  was  the 
only  question  to  be  decided,  and  it  was  auite  pos- 
sible to  hold  in  that  case  what  was  held.    There 
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was  no  qneBtion  there  of  a  man  taking  advantage 
of  an  opportunity  afforded  by  somebody  else  to 
benefit  himself.  It  was  really  a  different  qaestion 
altogether,  but  I  quite  asree  that  there  are  expres- 
sions in  Lord  Brampto^s  judgment  (with  which 
Lord  Davey  agrees)  which  seem  to  go  a  little 
farther.  But  perhaps  it  only  comes  to  this,  that 
where  there  is  an  ooligation,  or  where  the  case 
arises  that  the  vessel  has  to  be  repaired— or  to  nee 
Lord  Brampton's  phrase,  where  there  are  two 
things  necessary  to  be  done,  one  by  one  person 
and  one  by  another — ^if  they  are  done  at  the  same 
time  then  the  cost,  so  far  as  it  is  common  to  both, 
may  well  be  shared  by  th^m.  Bnt  the  point- 
is  that  the  two  things  are  obligatory  by 
reason  of  contract  or  daty.  I  can  easily 
understand  if  it  had  been  shown  in  this  case  that 
the  bilge  keels  were  a  necessity,  and  the  vessel 
conld  not  go  to  sea  without  them,  it  might 
be  said  that  the  owner  was  under  an  obliga- 
tion to  fit  them,  and  if  he  had  been  under  an 
obligation,  and  if  at  that  time  he  had  put  the 
vessel  into  dry  dock,  it  might  be  said  it  was  as 
much  on  his  own  behalf  as  on  behalf  of  the  owners 
of  the  Acanthus,  But  this  case  is  precisely  the 
opposite.  As  I  have  said,  there  was  no  obligation 
on  the  shipowner  at  all,  and  the  learned  registrar 
and  merchants  have  found  in  terms  that  he  was 
under  no  obligation — ^that  "  he  had  not  absolutely 
committed  himself  to  do  the  bilge  keel  work  at 
that  time,"  which  means,  I  suppose,  that  he  had 
not  made  any  contract  which  compelled  him  to 
do  it.  Therefore  it  seems  to  me  to  be,  in  these 
circumstances,  the  simple  case  of  a  man  who 
when  he  is  under  no  obligation  to  do  a  thing 
takes  advantage  of  the  opportunity.  That  appears 
to  me  to  be  practically  the  case  decided  on  the 
principle  laia  down  by  Lord  Halsbury  in  the 
Suabon  8team$hip  Comjf>any  v.  London  Assuranee 
{vhi  9up,),  and  quite  a  different  case  from  The 
Vancouver  {tthi  sup,),  nor  does  it  come  within  the 
principle  hud  down  by  Lord  Brampton  and  Lord 
Macnaghten  of  common  obligation.  Therefore 
I  see  no  reason  why  the  principle  of  the  case  of 
the  Rucbbon  Steamship  Oompany  v.  London 
Assunrance  {ubi  sup.)  should  not  be  applied,  and 
why  the  owner  of  the  Bohemian  was  not  entitled 
to  take  advantage  of  the  opportunity  afforded  by 
the  ship  bein^  in  dry  dock,  to  make  the  improve- 
ment 01  puttmg  on  bilge  keels.  The  best  course, 
perhaps,  will  be  to  allow  the  matter  to  go  back 
to  the  registrar,  to  make  an  alteration  of  the 
fieures  so  far  as  it  is  necessary  to  alter  them. 
The  appeal  must  be  allowed  with  costs. 

Solicitors  for  the  owners  of  the  Bohemian, 
Bowdiffes,  Bawle,  and  Co.,  agents  for  Hill, 
Dickinson,  and  Co.,  Liverpool. 

Solicitors  for  the  owners  of  the  Acanthus, 
Thom<u  Cooper  and  Co, 


Friday,  Feb,  21, 1902. 

(Before  Babnes,  J.  and  Tbinity  Mabtbks.) 

The  Ehein.  (a) 

Collision — Oravesend    Beach,    Biver    Thames — 
Vessel  at  anchor  in  fairway — ByC'laws  8  and 
38  of  Thames  Bye-laws — Proper  application  of 
Bye-law^dS, 

Semble,  that  the  obligation  on  steamers  and  sailing 

(a)  Bepoited  by  Ohbistophbb  Hbad,  Esq.,  Barristor-at-lAw. 


vessels  under  the  SSih  Thamss  Bye-law,  when  va 
the  fairwoty  and  not  under  way,  to  ring  a  Ml, 
does  not  apply  in  clear  v>eather. 

This  was  a  collision  action  brought  by  the  ownen 
of  the  steamship  Sitona  against  the  owners  of  the 
steamship  Bhetn. 

The  case  is  reported  on  the  question  of  the 
proper  application  of  bye-law  38  of  the  Thames 
Bye-laws,  and  the  facts  so  far  as  material  are  as 
follows : — 

The  Sitona  was  a  screw  steamship  of  1010  tons 
gross  register,  and  was  on  a  voyage  from  Skien, 
Norway,  tc  Surrey  Oommeroial  Docks.  The 
collision  occurred  about  8.30  p.m.  on  the  1st  Jan. 
1902,  in  Gravesend  Reach,  river  Thames.  The 
Sitona  was  at  anchor  at  the  time,  in  the  anchorage- 
ground,  it  was  alleged,  heading  up  river»  and 
exhibiting  the  regulation  anchor  lights. 

The  Bhein  was  a  screw  steamship  of  1024  tons 
gross  register,  and  was  proceeding  down  the  river 
on  a  voyage  from  London  to  the  Tyne.  The 
defendants  case  was  that  her  helm  was  ported  for 
an  upcoming  steamer,  and  almost  at  the  same 
time  two  white  lights  were  seen  nearly  right 
ahead,  which  were  taken  to  be  the  stem-lights  of 
two  vessels  going  down  river.  Owing  to  tb^ 
strong  wind  blowing,  she  was  slow  in  oomini; 
round,  and,  whilst  sml  under  a  port  helm,  it  was 
seen  that  the  lights  ahead  were  the  lights  of  a 
vessel  at  anchor,  and  althou^  every  effort  was 
made  to  avoid  a  collision,  the  Bhein  collided  with 
the  Sitona. 

The  defendants  charged  the  plaintiffs  (inter 
alia)  with  improi>erly  anchoring  in  the  fairway 
and  with  neglecting  to  ring  their  belL  It  was 
admitted  by  the  plaintiffs  that  the  bell  of  the 
Sitona  was  not  being  rung. 

Bye-laws  8  and  38  of  the  Thames  Bye-laws  are 
as  follow8 : 

All  vessels  navigating  Oravesend  Beach  are  to  keep  to 
the  northward  of  a  line  defined  by  a  skeleton  beacon 
ereoted  npon  the  India  Arms  Wharf  or  with  the  high 
chimney  at  the  Cement  Works  at  Northfleet,  and  »U 
vessels  intending  to  anchor  in  the  Beach  are  to  bring  up 
to  the  southward  of  that  line. 

Bye-law  38.  All  steam  and  Bailing  vessels,  when  in  the 
fairway  of  the  river  and  not  nnder  way,  shall  at  inter- 
vals of  abont  one  minute  ring  the  bell  rapidly  for  about 
five  seconds. 

AspinaU,  K.O.,  Christopher  He<xd,  and  Dunlop 
for  the  plaintiffs. 

Laing,  K.O.  and  Nelson  for  the  defendants. 

In  the  course  of  the  arguments  the  foUowing 
cases  were  referred  to 

The  CarUtta,  80  L.  T.  Bep.  664  ;  8  Asp.  Mar.  Law 

Cas  544;  (1899)  P.  223; 
The  Blue  Bell,  72  L.  T.  Bep.  540 ;  7  Asp.  Mar.  Law 

Oas.  601 ;  (1895)  P.  242 ; 
The  Warunck,  68  L.  T.  Bep.  561 ;  6  Asp.  Mar.  Law 

Cas.  545;  15  P.  Div.  189. 

Barnes,  J.,  after  dealing  with  the  facts  and 
finding  that  the  Sitona  was  anchored  a  little  out- 
side of  the  anchorage  ground,  proceeded  as 
follows  : — The  defendants  contended  that  their 
vessel  cannot  be  held  to  blame  because  the  persoiiB 
navigating  her  would,  having  regard  to  the  ruk 
requiring  vessels  at  anchor  to  keep  in  the  anohor- 
&go  ground,  be  entitled  to  assume  that  the  lights 
they  saw  were  not  the  lights  of  a  ship  at  an<uior, 
or,  at  all  events,  that  the^  would  not  be  negligent  in 
not  thinking  them  the  fights  of  a  ship  at  andior, 
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uid  that  they  might  be  the  liehts  of  a  vessel  or 
Tessels  moving  on  the  tide.  That  appears  to  me 
to  be  very  much  a  matter  for  the  opinion  of  the 
Elder  Biethren.  The  question  is,  whether  a  com- 
petent person  in  charge  of  the  downooming 
steamer,  when  two  an^or  lights  are  properly 
exhibited  and  showing  properly  in  weather  in 
which  they  can  be  seen  for  an  adequate  and 
proper  distance,  is  entitled  to  assume  or  is  negli- 
gent in  thinking  that  they  are  not  the  lights  of  a 
vessel  at  anchor,  but  tiie  lights  of  something 
moving.  The  Elder  Brethren  are  strongly  of 
opinion  that  a  person  navigating  with  care  and 
keeping  a  proper  look-out  ought,  without  any 
difficulty,  to  have  been  able  to  know  that  they 
were  the  lights  of  a  vessel  at  anchor.  It  ought 
not  to  m^e  any  material  difference  that  the 
person  navigatine  has  the  rule  about  the  anchor- 
age ground  in  his  mind,  and  would  naturally 
suppose  chat  vessels  woidd  be  at  anchor  there 
and  not  in  the  fairway.  The  Elder  Brethren  say 
that  for  many  reasons  nobody  navigating  down 
Gravesend  Beach  can  assume  that  no  vessels  will 
be  at  anchor  in  the  fairway.  They  point  out,  for 
instance,  that  it  may  not,  always  be  possible  to 
enter  the  anchorage  ground  owing  to  the  crowd 
of  vessels  there  already,  and  there  are  many  other 
circumstances  in  which  a  vessel  may  be  forced  to 
bring  up  in  the  f Mrway.  The  view  of  the  Elder 
Bie&ren  is  that  it  is  improper  to  assume  that 
because  there  are  white  bghts  ahead  they  are 
not  the  lights  of  a  vessel  at  anchor  because 
they  happen  to  be  in  the  fairway.  That  being  so, 
and  finding  that  the  lights  exhibited  would 
adequately  warn  approaching  vessels  that  they 
wer^  the  lights  of  a  ship  at  anchor  and  therefore 
a  ship  to  be  avoided,  then  they  ought  to  avoid 
it,  and  the  mere  fact  that  the  vessel  is  at  anchor 
in  the  fairnray  does  not  affect  the  question.  This 
depends  on  the  well-known  principle  that  if  there 
is  an  object  which,  even  though  it  is  not  in  a 
proper  place,  you  can  avoid  by  the  exercise  of 
reasonable  care  and  skill,  then  you  must  avoid  it. 
The  conclusion  of  fact,  therefore,  to  which  I  come 
is  that  the  collision  was  really  due  to  bad  lookout 
on  board  the  Ehein,  and  to  not  appreciating  that 
the  lights  they  saw  were  the  lights  of  a  vessel  at 
anchor.  With  regard  to  the  point  raised  that  the 
SiUma  was  not  ringing  her  bell,  Mr.  Laing  referred 
to  rule  38.  I  do  not  suppose  that  if  she  had  been 
ringing  her  bell  it  would  have  made  any  diffemce, 
but,  as  at  present  advified,  I  cannot  hold  that 
this  role  applies  except  in  special  circumstances 
where  there  is  proper  necessity  for  the  applica- 
tion of  it.  If  I  were  to  hold  otherwise  1  should 
be  holding  that  every  ship  at  anchor  in  the 
Thames,  because  it  is  practically  all  fairway, 
would  have  to  ring  her  bell  on  the  finest  summer 
day,  and  there  would  be  the  clang  of  bells  all  the 
way  down  the  river.  I  should  not  hold  that  view 
until  I  were  forced  to  do  so.  It  seems  to  me  un- 
reasonable to  so  hold,  especiallv  when  I  find  that 
rule  38  is  in  the  class  headed  "  fog  and  steam- 
whistle  signals,"  which  would  go  to  show  that 
rule  3d  only  applies  in  cases  of  fog,  mist,  falling 
snow,  and  the  like.  The  conclusion  I  have  come 
to  is  that  the  defendants  must  be  held  alone  to 
blame  fox  this  collision. 

Judgment  for  the  plaintiffB. 

Solicitors:  for  the  plaintiffs,  T.  Cooper  and  Co,; 
for  the  defendimts,  Eehder$  and  Higge. 


Friday,  Feb.  28, 1902. 

(Before  Babnbs,  J.) 

Thb  AuauBTE  Legbmbbb.  (a) 

Salvage — Lifeboat  aervicea — Servicee  rendered  by 
tug  against  wish  of  master  of  salved  vessel, 

A  steamship  having  fouled  her  propeller  and  beeome 
disabled  was  towea  into  port  by  the  steam  lifeboat 
H.  P.  and  iu>o  tugs,  the  Y,  and  the  D.  ,*  and  the 
lifeboat  E.  H.,  which  was  required  by  the  rules  of 
the  National  Lifeboat  Institution  to  accompany 
the  H.  P.,  remained  fast  astern  of  the  steamship 
during  the  towage,  bui  otherwise  rendered  no 
service.  The  D.  assisted  in  the  towage  at  the 
request  of  the  master  of  the  Y.,  but  against  the 
WMh  of  the  master  of  the  steamship.  The 
employment  of  a  third  tug  was,  in  the  cvreum- 
stances,  reasonable  and  prudent,  but  turned  out 
to  be  unnecessary. 

Held,  that  the  lifeboatmen  in  the  E.  H.  and  the 
tug  D.  were  entitled  to  salvage  remuneration. 

Where  a  salvor  at  the  request  of  a  co- salvor,  btU 
against  the  wish  of  the  master  of  the  sahed 
vess^,  renders  salvage  services  in  such  oiroitm- 
stances  that  they  ought  to  have  been  accepted,  he 
is  entitled  to  salvage  remuneration. 

This  was  an  action  to  recover  salvM^  remunera- 
tion for  services  rendered  by  the  lifeboats  Helen 
Peele  and  Edmund  Harvey,  and  the  steam-tugs 
Victor  and  Dragon,  to  the  steamship  Augusts 
Legembre  in  Dec.  1001. 

The  facts  were  as  follows:  On  the  12th  Dec. 
1901  the  Auquste  Legembre,  a  French  screw  steam- 
ship  of  2603  tons  gross  register,  whilst  bound 
from  Barrew-in-Fumess  to  Port  Talbot  in  water 
ballast,  got  her  propeller  entangled  in  a  manilla 
warp  washed  overboard  in  a  gale  of  wind  off 
Cardigan  Bav,  and  could  not  work  her  engines. 
She  then  drifted  before  the  gale,  and  touched 
on  the  Barrell's  Bocks  off  the  Pembroke  coast, 
where  she  sustained  some  damage,  so  that  No.  2 
hold  filled  with  water  up  to  the  level  of  the  sea 
outside,  and  some  water  got  into  the  engine- 
room  ;  but,  owing  to  the  watertight  doora  beine 
shut  down  and  the  bulkheads  between  No.  2  hold 
and  the  engine-room  beins  watertight,  the  pumps 
were  able  to  keep  down  the  water  in  the  en^ina- 
room.  Sht)  then  drifted  across  the  mouth  of  the 
Bristol  Channel,  and  eventually  on  the  night  of 
the  13th  Dec.  was  brought  up  with  both  anchors 
in  twenty-six  fathoms  of  water  about  fifteen 
miles  to  the  westward  of  Tre^ose  Head.  There 
she  lay  until  the  morning  of  the  15th  Dec.,  and, 
though  the  wind  threaghout  continued  to  blow 
a  strong  gale  from  the  N.E.  with  a  very  heavy 
sea,  she  held  safely  to  her  anchors.  Signals  of 
distress  were  not  exhibited,  but  she  was  seen 
from  the  shore  to  be  in  difficulties,  and  shortly 
before  midnight  on  the  14th  Dec.  the  Helen 
Peele,  a  twin-screw  steam  lifeboat  belonging 
to  the  National  Lifeboat  Institution  and  sta- 
tioned at  Padstow,  manned  by  a  crew  of 
eleven  hands,  and  of  the  value  of  10,500Z.,  came 
out  to  the  steamer  with  the  Padstow  lifeboat  in 
tow,  which  was  manned  by  a  crew  of  fifteen  men. 
The  master  of  the  steamer  told  them  he  did  not 
want  assistance,  but  asked  them  to  wait  until  the 
morning  to  see  about  takins  her  in  tow. 

On  the  morning  of  the  I5th  Dec.,  the  weather 
having  greatly  moderated,  the  steamer -got  up  her 
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anchors  with  the  objeot  of  being  taken  in  tow  by 
the  Helen  PeeU.  The  steam-tugs  Victor  and 
Dragon,  which  had  heard  of  the  steamer's  posi- 
tion and  come  round  from  Falmouth  in  Terr  bad 
weather,  then  came  up  and  offered  their  assistance. 
The  Victor,  which  was  the  leading  tug,  was  at  once 
asked  to  assist  in  the  towage,  and  she  accordingly 
made  fast  ahead  and  began  towing  alongside  the 
Helen  FeeU  towards  Cardiff,  and  the  lifeboat 
Ed/mund  Harvey  made  fast  astern  of  the  steamer. 
The  Dragon  also  offered  her  services,  which  the 
master  of  the  steamer  declined,  as  he  considered 
he  had  enough  assistance  without  her.  The 
Dragon,  however,  kept  alongside  for  about  an 
hour,  and  from  time  to  time  offered  her  senrices, 
which  were  as  often  refused.  The  weather  was 
moderate  but  threatening,  and  the  sea,  though 
high,  was  going  down  as  the  wind  fell.  The 
stumer  was  sheering  and  difficult  to  tow  and  was 
making  some  water,  and,  thinking  it  was  important 
that  she  should  be  towed  into  a  place  of  safety  as 
quickly  as  possible,  the  master  of  the  Victor 
shouted  to  the  steamer  through  the  megaphone 
that  he  would  not  continue  to  tow  without  a  third 
tug,  and,  not  getting  any  audible  answer  from 
the  steamer,  he  asked  the  Dragon  to  make  fast 
ahead  of  the  Victor.  The  Dragon  accordingly 
made  fast  against  the  wish  of  the  master  of  the 
steamer,  and  assisted  to  tow  her  until  midnight. 

On  the  morning  of  the  I6th  Dec.  the  steamer 
was  safely  hroaght  to  anchor  in  Cardiff  Roads, 
having  been  towed  a  distance  of  nearly  one 
hundred  miles. 

The  value  of  the  Auguete  Legemhre  was  ll,400Z. 

It  appeared  that  by  the  rules  of  the  National 
Lifeboat  Institution  the  crews  of  the  Helen  Peele 
and  EdmiMfid  Harvey  were  liable  to  make  good 
any  damage  done  to  the  lifeboats  while  rendering 
salvage  services,  and  to  pay  for  all  stores  con- 
sumed while  employed  for  salvage  purposes,  and 
that  the  expenses  to  which  they  were  liable 
amounted  to  about  60Z.  It  was  also  proved  that 
the  steam  lifeboat  was  not  allowed  to  go  out 
unless  accompanied  by  the  lifeboat 

Aspinall,  K.O.  and  Stokes  for  the  plaintiffs. 

Laing,  K.O.  and  MiUer  for  the  defendants. 

Babnbs,  J.  (after  stating  the  facts,  proceeded) : 
— The  real  contest  in  this  case  is  as  to  the  amounts 
that  ought  to  be  awarded  to  the  Victor  and  to 
the  HeUn  Peele,  and  as  to  whether  anything 
oaght  to  be  awarded  to  the  men  in  the  lifeboat 
Edmund  Harvey  and  to  the  Dragon.  The  French 
steamer  was  undoubtedly  placed  in  safety  by  the 
efforts  of  the  salvors,  and,  though  she  had  ridden 
out  tiie  severe  weather  and  had  never  moved  from 
her  anchon,  she  could  not  get  away  from  the 
place  where  she  was  at  anchor  without  assistance, 
and  it  was  absolutely  necessary  that  she  should 
be  towed  by  someone.  The  tugs  did  it  satisfac- 
torily, and  a  reasonable  and  proper  award  must 
be  given  for  that  service.  I  need  say  nothing 
about  the  Victor,  except  to  state  later  on  the 
amount  which  I  think  is  the  proper  sum  to  award 
to  her.  With  regard  to  the  Helen  Peele,  I  do  not 
think  the  case  can  be  treated  exactly  as  if  the 
eleven  men  in  the  Helen  Peele  owned  her.  We 
are  told  that  these  men  are  to  be  treated  in  the 
same  way  as  an  ordinary  lifeboat  service  is  treated 
— that  is  to  say,  they  take  the  salvage,  and  run 
the  risk  of  paying  for  any  damage  to  the  tug  or 
the  lifeboat.    I  can  understand  an  ordinary  life- 


boat service  being  dealt  with  on  that  footing; 
but  I  confess  that  it  seems  to  me  hardly  applicable 
to  the  case  of  a  tug  of  this  character,  and  that  I 
must  deal  with  this  case  on  the  footing  of  men 
who  had  rendered  a  service  and  were  liable  for 
any  repairs  that  had  to  be  done.    In  this  case  the 
liability  was  not  very  ereat,  because,  althou^ 
they  went  out  in  very  bad  weather,  the  tug  is 
built  for  the  purpose,  and  after  she  got  to  the 
steamer  there  does  not  seem  to  have  been  any 
unusual  risk  in  the  towage,  which  did  not  com- 
mence until  the  weather  had  mod^^rated.    With 
regard  to  the  lifeboat  men,  I  think  they  are  en- 
dued to  be  considered  in  the  salvage  award  becaose 
of  the  peculiar  circumstances  under  which  they 
had  to  render  their  services.   We  are  told  that  tiM 
tug  would  not  be  allowed  to  go  out  without  the 
lifeboat,  as  she  is  built  eipresuy  for  that  service, 
and  the  rule  is  that  she  nas  to  tow  out  the  life- 
boat.   Practically,  therefore,  the  lifeboat  men  had 
to  keep  with  her,  and  she  had  to  keep  with  the 
lifeboat.    It  seems  to  me  that  this  case  ought  to 
be  treated  as  if  the  lifeboat  men  formed  ptart  of 
the  crew  of  the  tug,  for,  though  not  reaUy  part  of 
the  nrew,  their  posii»on  is  analogous  to  that    I 
cannot,  therefore,  come  to  the  conclusion  that 
they    are  not  to  be   treated  as   in  any  sense 
instrumental  in  salving  the  properir. 

With  regard  to  the  Dragon,  the  qnestdon  ia 
one  partly  of  law  and  partly  of  nautical  skill 
Although  the  tugj's  services  were  not  directly 
accepted,  but  were  in  fact  refused  by  the  master  A 
the  steamer,  the  tug  did  at  the  request  of  the 
master  of  the  Victor  make  fast  ahead,  not  that  it 
was  in  fact  absolutely  necessary  at  that  time  to 
have  m^re  than  two  tugs  towing,  but  because  he 
at  least  wished  to  have  a  third  t^g  in  case  it  was 
wanted  afterwards,  and  the  Dragon  rendered  a 
towage  service  of  a  valuable  character.  It  is  a 
legal  question  in  this  sense,  that  if  those  services 
were  rendered  in  such  cireumstances  that  they 
ought  to  have  been  accepted,  then,  although  Ui« 
master  of  the  steamship,  according  to  his  evidenoA, 
did  not  wish  to  have  tkem,  an  award  of  some 
amount  should,  as  a  matter  of  law,  be  made.  It  is 
also  a  nautical  question,  therefore,  whether,  having 
regard  to  the  ctrcumstanc«>8  of  the  case,  and  what 
kind  of  weather  might  be  anticipated  at  that 
time  of  year  and  in  that  locality,  it  was  reasonably 
prudent  and  necessary  to  have  a  third  tug.  The 
Elder  Brethren  think  it  was,  because,  although 
the  weather  had  moderated,  it  was  in  the  middle 
of  December,  when  the  wind  seems  to  have  been 
flying  about  from  quarter  to  quarter,  and  no  one 
could  be  certain  as  to  what  would  take  place 
before  they  got  to  Cardiff.  That  is  the  reason  why 
the  Victor  twyk  this  third  tug  ahead,  and,  alUiough 
I  think  in  fact  it  did  not  turn  out  to  be  necet- 
sary,  it  was  a  reasonable  thing  to  do.  For  these 
reasons  the  Dragon  must  not  be  excluded,  although 
her  award  should  be  of  a  moderate  character. 
The  award  whicV  I  make  to  the  various  salvors  is 
the  sum  of  lOOOZ.,  which  I  propose  to  divide  in 
this  way :  ^o  the  ownera,  master,  and  crew  of  the 
Victor,  5002. ;  to  the  crew  of  the  Helen  Peele^ 
3252.;  to  the  ownera,  master,  and  crew  of  the 
Dragon,  1001, ;  and  to  the  lifeboat  men«  75Z. 

Judgment  accordingly, 

Solicitora:  for  the  plaintiffs,  Thomas  Cooper 
and  Co.,  agente  for  TFUliam  Jenkins;  for  the 
defendante,  BotteriU  and  Boehe. 
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Tuesday,  March  4, 1902. 
(Before  Sir  F.  Jbunb,  Preddent,  and  Babnbs,  J.) 

Thb  Mybtbby.  (a) 

CoUiaion   in   dock  —  Dock    company '^Foreman*  a 
orders — Negligence — Cosh, 

The  ownere  of  a  vessel  are  not  liable  for  a  collision 
solely  due  to  the  irnproper  orders  of  a  dock 
foreman  which  those  in  charge  of  her  are  bownd 
by  statute  to  obey  and  do  properly  obey. 

The  owners  of  a  steamship  damaaed  by  collision 
with  a  barge  instituted  an  actum  in  the  City 
of  London  Cowrt  against  the  owntrs  of  the 
bargCt  and  afterwards  joined  as  defenda/nts  the 
dock  company  to  whose  improper  orders  the 
owners  of  the  barge  alleged  the  coUision  was  due. 
The  dock  company  aUeaed  the  collision  wtu  due 
io  the  negligence  of  the  barge.  Judgment  was 
oiven  aaainst  both  defendants,  but,  on  appeal  by 
both,  the  judgment  against  the  owners  of  the 
barge  wa^  set  aside.  The  court,  foUouring  The 
River  Lagan  (58  L.  T.  Be^.  773 ;  6  Asp.  Mar. 
Law  Gas.  281),  ordered  the  iock  company  to  pay 
the  costs  of  the  plaintiffs  and  of  tne  successful 
defendants  both  in  the  court  below  and  of  the 
appeal. 

This  was  an  appeal  from  the  jadffe  of  the  Oity  of 
London  Oonrt  in  an  action  which  arose  oat  of  a 
colliBion  between  the  plaintiffs'  steamship  William 
Adamson  and  the  defendants'  sailing  barge 
Myst*^ry  at  the  entrance  of  the  Victoria  Docks, 
London,  aboat  2  p.m.  on  the  28th  Oct.  1901. 

The  facta  of  the  case  were  shortly  as  follows : 
The  Mystery,  which  was  bound  into  the  Victoria 
Docks  and  was  waiting  for  the  dock  gates  to  be 
opened,  had  made  fast,  by  orders  of  a  dock  official, 
with  a  rope  forward  and  aft  to  the   outermost 
barge  of  four  which  were  moored  in  tiers  close  to 
the  dock  wall.    When  the  dock  gates  were  opened 
the  stem  rope  was,  by  orders  of  the  lock  foreman, 
taken  to  the  pierhead,  and  the  Mystery's  head  was 
allowed  to  swing  round  with  the  flood  tide  to  get 
her  into  position  to  enter  the  dock.    The  barge  to 
which  the  head  rope  was  fast  was  also  allow^  to 
swing,  with  the  result  that  the  rope  ceased  to 
act  as  a  check  rope,  and   the  Mystery,  while 
swin^ng  round,  staick  with  her  bowsprit  the 
stem  of  the  William  Adamson,  which  was  ebter- 
ing  the  dock.     No  charge   of   negligence  was 
made  against  the  WUliam  Adamson,  but  the  case 
for  the  Mystery  was  that  she  was  swinging  as 
directed  by  the  lock  foreman,  and  that  the  stem 
rope  was  let  go  and  the  barges  were  allowed  to 
swing  by  his  orders,  and  that  the  collision  was 
solely  due  to  the  canring  out  of  these  orders. 
The  London  and  In<ua   Docks  Company  were 
then  added  as  d^endants  in  the  action,  and  they, 
both  in  their  answers  to  interrogatories  and  at 
the  trial,  alleged  that  the  collision  was  solely  due 
to  the  negligence  of  those  in  charge  of  the  Mystery, 
The    learned   judge  found  as  a  fact   that   the 
collision  was  due  to  the  improper  orders  of  the 
lock  foreman,  which  the  Mystery  properly  carried 
out,  bat  held  that  although  those  in  charge  of  the 
Mystery  had  not  been  guilty  of  negligence,  her 
owners  were  not  relieved  from  liability  for  the 
conseauences  of  obedience  to  the  orders  of  the 
lock  foreman^  and   accordingly  gaye  judgment 
against  both  defendants,  with  costo. 
Both  defendants  appealed. 

'«)  Baportod  by  OBnusTOPHiB  Hud,  Biq.,  B«rrifltir-*t-Lftw. 
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The  following  are  extracts  from  the  bye-laws  of 
the  dock  company,  made  under  the  London  and 
St.  Katharine  Docks  Act  1864  (27  &  28  Vict, 
c.  clxxyiii.),  the  dock  company's  private  Act : — 

Bye-law  2 : 

The  order  in  whioh  yessels  are  to  enter  any  dook  is 
in  the  absolute  discretion  of  the  dookmaater,  his  asais- 
iante  or  deputies ;  and  all  persons  in  charge  of  veaaela 
mnat  oaiiae  their  yeaaela  to  paaa  into  ihe  dock  ma 
directed  by  the  dookmaater,  hia  aaaiatanta  or  depntiea. 

Bye-law  10 : 

All  yeaaela  mnat  be  transported  to  and  from  the  riyer 
or  any  part  of  the  dock  premiaea  by  the  peraona  in 
charge  and  their  orewa  nnder  the  direction  of  the  dook- 
maater, hia  aaaiatanta  or  depntiea. 


Bye-law  17 : 

The  dookmaater,  hia  aaaiatanta  or  depntiea,  may  at  any 
time  giye  in  anch  manner  aa  he  or  they  may  think  fit 
to  the  maater  or  other  peraon  in  charge  ot  any  yeaaelany 
other  directiona. 

Bye-law  2  of  the  bye-laws  of  1893  : 

The  ezpreaaion  "  dookmaater  "  ahall  indiids  his  duly 
anthoriaed  depntiea  and  aasiatenta. 

The  following  sections  of  the  Harbours,  Docks, 
and  Piers  Clauses  Act  1847  (10  Vict.  c.  27),  which 
is  incorporated  in  the  London  and  St.  Katharine 
Docks  Act,  were  referred  to : 

Sect.  51.  The  undertakers  may  appoint  anch  harbonr- 
maatera  aa  they  think  necessary  (indnding  in  such 
ezpreaaion  dockmaatera  and  piramaatora),  aa  hereinbefore 
defined. 

Sect.  52.  The  harbonr-master  may  giye  directiona  for 
(inter  alia)  regnlating  the  time  at  which  and  the 
manner  in  which  any  yeaael  ahall  enter  into,  go  ont  of, 
or  lie  in  or  at  the  harbonr,  dock,  or  pier ;  and  ita  poai- 
tion  mooring  or  nnmooring,  placing  and  remoying  whilst 
therein. 

Sect.  53.  The  maater  of  eyery  yeaael  within  the  harbour 
or  dock  or  at  or  near  the  pier  ahall  regulate  aucb 
yeaeel  according  to  the  directiona  of  the  harbour-maater, 
made  in  conformity  with  thia  and  the  apecial  Act ;  and 
any  maater  of  a  yeaael,  who  after  notice  of  any  auch 
direction  by  the  harbour-master  aenred  upon  him,  shall 
not  forthwith  regulate  auch  yeaael  according  to  auch 
directiona  shall  be  liable  to  a  penalty  not  exceeding 
twenty  pounds. 

Serutton,  K.O.  (with  him  Miller)  for  the  owners 
of  the  Mystery, — On  the  facte  found  by  the 
learned  judge,  the  Mystery  was  not  guil^  of  any 
negligence,  and  the  action  against  her  ought  to 
haye  been  dismissed : 
The  Bilbao,  Lush.  149. 

Pickford,  K.C.  (with  him  BucknUl)  for  the  dock 
company. — The  order  to  pass  the  Mystery's  stem 
rope  ashore  was  in  the  circumstances  a  proper 
order.  The  alleged  order  to  the  barges  to  swing  was 
not  giyen  by  the  lock  foreman,  but,  eyen  if  it  was 
giyen,  the  Mystery  could  haye  checked  her  swing 
and  ayoided  the  collision  by  dropping  an  anchor, 
and  was  negligent  in  not  doing  so.  If  the  collision 
was  due  to  the  improper  orders  of  the  dock  fore- 
man, the  dock  company  are  not  liable,  as  the  lock 
foreman  had  no  authority  to  giye  such  orders. 
The  dockmaster  was  the  only  person  who  had 
power  to  regulate  how  yessels  should  come  into 
the  dock,  and  he  was  present  directing  the  moye- 
ments  of  the  William  Adamson,  The  duty  of 
the  lock  foreman  was  merely  to  assist  yesseb 
with  their  ropes,  and  he  was  not  a  person  whose 
orders  the  Mystery  was  bound  by  law  to  obey. 
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AspwaUt  K.C.  and  BaUoeh  for  the  owners  of 
the  WiUiam  Adamaon, — The  learned  jndffe  was 
right  in  finding  ihat  the  orders  were  given  oy  the 
lock  foreman,  and  were  in  the  circumstances 
improper ;  bnt  the  Mystery  conld  have  carried  ont 
his  orders  without  accident  if  she  had  let  go  an 
anchor,  as  she  ought  to  have  done  in  the  circum- 
stances, on  her  own  initiative. 

Scrutton,  K.O.  in  reply. — The  lock  foreman  was 
an  official  of  the  dock  company.  He  was  acting 
as  assistant  of  the  dockmaster,  and  as  such  was  a 
person  who  was  authorised  by  the  dock  company's 
bye-laws  to  gnve  orders,  and  whose  orders  the 
Mystery  was  hound  by  the  Harbours,  Docks,  and 
Piers  Clauses  Act  1847  under  a  penalty  to  obey. 

The  Pbbsident. — I  think  that  the  findings 
of  the  learned  judge  in  the  court  below  cover 
the  whole  ground  in  this  case,  with  the  excep- 
tion possibly  of  one  point.  With  these  findings 
I  am  not  disposed  to  differ,  and,  after  having 
heard  the  observations  made  in  argument  on 
the  judgment  of  the  learned  judge,  it  appears 
to  me  nis  findings  of  fact  are  correct.  On 
these  facts  it  is  quite  dear  that  the  dock 
company  alone  are  liable,  because  he  has  found 
that  the  orders  given  by  the  lock  foreman 
were  wrong  and  mistaken,  and  that  in  carrying 
them  out  the  Mystery  did  nothing  wrong.  If 
the  Mystery  only  acted  in  obedience  to  the 
orders  of  the  dockmaster  or  his  assistant  and 
obeyed  them  properly,  then,  assuming  these 
orders  were  lawful,  I  am  quito  at  a  loss  to 
see  on  what  grounds  the  Mystery  could  be  held 
to  blame.  The  only  point  which  has  been  raised 
and  is  not  covered  in  terms  by  the  judgment  of 
the  learned  judge  is  the  question  of  the  authority 
of  the  lock  foreman  who  actually  gave  the  orders 
in  question.  On  the  evidence  it  appears  to  me 
that  the  learned  judge  must  have  held,  and  I  think 
rightly,  that  the  lock  foreman  was  a  person 
whose  orders  could  bind  the  dock  company.  It 
is  clear  he  was  an  official  of  the  dock  company 
and  was  there  for  the  purpose  of  looking  after  the 
barges,  and  it  appears  to  me  to  be  quite  clear  that 
in  uie  circumstances  he  was  a  person  authorised 
to  give  the  necessary  orders  to  the  barges  going 
into  the  docks.  By  some  mistake  he  eave  a 
wrong  order.  It  is  impossible  to  say  he  was 
acting  in  these  circumstances  outside  the  scope  of 
his  authority.  It  is  expressly  provided  by  the 
dock  companv's  bye-laws  that  not  onlv  are  the 
regulations  with  regard  to  going  into  dock  to  be 
ot^yed,  but  also  any  other  order  which  is  thought 
fit  to  be  given  by  the  dockmaster,  or  his  assis- 
tants or  deputies.  In  this  case  a  deputy  or 
assistant  of  the  dockmaster  gave  such  orders, 
and,  that  being  so,  it  appears  to  me  they  were 
orders  given  by  a  person  who  was  the  assistant 
ot  the  dockmaster  within  the  meaning  of  the 
EEarbours,  Docks,  and  Piers  Glauses  Act  1847. 
For  these  reasons  the  judgment  of  the  court  below 
should  stand  as  against  the  dock  company,  but 
ought  to  be  reversed  as  regards  the  Mystery. 

Babnes,  J. — I  have  nothing  to  add  so  far  as 
the  judgment  of  the  learned  jud^  against  the  dock 
company  is  concerned.  But  with  regrard  to  the 
judgment  which  he  has  given  against  ^e  Mystery, 
it  seems  to  be  founded  on  a  misapprehension 
that  her  owners  were  responsible  because  there 
was  no  stetutory  enactment  relieving  them  from 
liabili^,  as  there  is  in  the  case  of  the  compulsory 


employment  of  pilote.  The  decision  of  Dr.  Losh- 
ington  in  The  Bilbao  (Lush.  149)  deals  with  this 
point,  and  lays  down  the  principle  that  the  ship- 
owner is  not  to  be  held  responsible  for  obeying 
under  compulsion  of  a  statute  any  order  of  a 
harbour-master  who  is  a  stranger  to  him.  The 
stetute  in  this  case  is  the  Harbours,  Docks,  and 
Piers  Clauses  Act  1847,  incorporated  in  the  defen- 
dant company's  Act,  which  imposes  the  obliga- 
tion of  obeying  the  orders  of  the  dockmaster  or 
his  assistant.  The  learned  President  has  dealt 
with  the  question  of  the  lock  foreman's  authority 
to  give  the  orders  he  did.  The  dock  officials  were 
not  in  any  sense  the  servante  of  the  owners  of  the 
Mystery,  and  the  owners  cannot,  according  to  tiie 
well- established  principles  of  the  common  law,  be 
held  responsible  for  the  acte  of  such  persons.  I 
Hamk  the  principles  upon  which  The  HaUey  (18 
T.  L.  Rep.  879 ;  L.  Re^.  2  P.  0. 193  ;  3  Mar.  Law 
Gas.  O.  S.  131)  was  decided  are  exactly  analogooB 
and  applicable  to  the  present  case,  and,  aooording 
to  those  principles,  the  owners  of  the  Mystery  are 
not  Imble  for  the  collision. 

AspinaU,  K.O.,  for  the  plaintiffs  (respondents), 
asked  on  the  authority  or  The  River  Laaan  [5S 
L.  T.  Rep.  773 ;  6  Asp.  Mar.  Law  Oas.  281)  that 
the  dock  company  should  be  ordered  to  pay  the 
whole  of  the  coste  both  of  the  plaintiffs  and  of  the 
owners  of  the  Mystery  in  the  court  below  and  of 
the  appeal. 

Piekford,  K.O.  (con^d).— There  is  no  hard-and- 
fast  rule  regarding  coste  in  cases  of  this  kind, 
and  the  question  is  always  one  for  the  discretion 
of  the  court  in  each  case.  The  facte  in  The  Biver 
Lagan  are  different  from  those  in  this  case,  as  tiie 
plaintiffs  in  this  case  commenced  their  action 
against  the  successful  defendants,  got  judgment 
against  them  in  the  court  below,  and  sought  to 
uphold  that  judgment  here.  In  any  case  the 
dock  company  ought  not  to  be  made  to  bear  the 
plsdntiffs'  costs  01  the  appeal. 

The  Pbesident.-7-I  think  the  plaintiffs  acted 
reasonably  in  joining  both  parties  as  defendants, 
and,  following  the  ^e^^sion  of  Sir  James  Hiinnen 
in  The  River  Lagm^  the  whole  burden  of  costs 
should  fall  on  tiie  unsuccessful  defendant.  I  do 
not  see  any  reason  for  dividing  the  coste  in  the 
court  below  and  the  coste  here,  and  I  shall 
therefore  order  the  dock  company  to  pay  botii 
sete  of  coste,  here  and  in  the  court  below. 

Judgment  accordingly* 

Solicitors:  for  the  owners  of  the  Mystery 
(appellante),  Clarhson,  Oreenwell,  and  Co,;  for 
the  London  and  India  Docks  Company  (appel- 
lajite),  Turner,  Son,  and  Foley ;  for  the  owners  of 
the  WiUiam  Adamson  (respondente),  C.  E, 
Harvey, 


Wedm^sday,  March  5, 1902. 

(Before  Sir  P.  Jbune,  President,  and  Babnss,  J.) 

Wastwatbb  Steamship  Company  Limited 

V.  T.  B.  Nbalb  and  Co.  (a) 

Charter-party — Sub-charter-party — Bight  of  sk^ 
oumer  to  sue  indorsee  of  hiu  of  lading  for  freight 
on  cargo  shipped  under  sub-eharter-party. 

The  owners  of  the  W.  chartered  her  to  0.  under  a 
charter-party,  which  provided  that  the  master 

\      (a)  Baportod  by  Ohbistophir  Hiao,  Bsq..  Bwri^ter-M-LAW. 
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should  ngn  bills  of  lading  aa  presented,  and 
thai  the  choHerers*  liability  should  cease  on 
shi'pment  of  the  ca/rgOt  and  gave  the  shipowners 
a  lien  for  freight,  dectd  freight,  and  demurrage, 

G.  reehartered  the  vessel  to  m.  L.  under  a  charter^ 
party  which  contained  provisions  similar  to  the 
original  charter-party, 

M,  L.,  who  had  no  notice  of  the  original  charter^ 
party,  shipped  a  cargo  in  pursuance  of  the  second 
charter-party,  and  biUs  of  ladim  were  signed  by 
ihe  master  as  presented  by  which  the  cargo  was 
to  be  deliverea  to  the  order  or  assigns  of  the 
shippers  on  payment  of  freight  without  recourse 
to  shippers  as  per  the  second  charter-party, 

Held,  that  the  biUs  of  lading  were  signed  by  ihe 
maeter  as  agent  of  the  shipoumers,  and  that  in 
the  circumstances  the  shipowners  were  entitled 
to  sue  the  indorsees  of  the  biUs  of  lading  for  the 
freight  due  thereon  and  demurrage. 

Appeal  of  the  plaintiffs  from  a  deoidon  of  the 
judge  of  the  Oounty  Court  of  Lancashire. 

Action  to  recover  a  sum  of  SQL  lis,  6d.,  being 
a  balance  of  freight,  and  611,  Ss,  9d,,  being  a 
balance  of  demurrage  alleged  to  be  due  from  the 
defendants  under  the  following  circumstances : — 

By  a  charter-party  dated  the  13th  July  1899 
the  plaintiffs  as  owners  chartered  their  steamship 
Wasiuxxter  to  Goddard  and  Gilliland,  of  Sabine 
Pass,  for  three  consecutive  voyages  ht>m  Sabine 
Pass,  G^alveston,  or  New  Orleans  to  certain  named 
ports  in  the  United  Kingdom  and  Continent  at  a 
freight  of  16s,  per  ton  on  her  dead- weight  cargo 
capacity. 

The  charter-party  contained  the  following 
amongst  other  clauses : 

The  freight  to  be  paid  in  oaah  on  unloading  and  right 
delivery  of  the  oargo. 

Owners  shall  pay  at  port  of  loading  2i  per  oent.  com- 
miaaicm  and  also  ooet  of  insnranoe  on  the  amount  to  be 
advanced  by  oharterem  or  their  agents  for  diBbursementB 
and  charges  at  port  of  loading,  and  master  shall  give  his 
draft  on  owners  or  consignees  as  required  to  cover  said 
advances  (which,  together  with  drafts  for  difference  of 
freight,  shall  be  payable  within  three  days  after  arrival 
or  oat  of  the  first  freight  collected),  or,  if  required,  a 
bank  credit  to  be  furnished  by  the  owners  for  amount  of 
said  disbursements. 

CAiarterers  have  the  option  of  loading  lawful  merchan- 
dise, paying  freight  on  steamers  d.w.  capacity  as 
above.  All  spaces  to  be  placed  at  charterers'  disposal 
which  would  be  used  for  cargo  if  loading  for  owners' 
account. 

TIm  captain  shall  sign  bill  of  lading  as  presented 
without  prejudice  to  this  charter-party,  any  difference 
between  the  amount  of  freight  by  t^e  bills  of  lading  and 
this  charter-party  to  be  settled  at  port  of  loading  before 


Eighteen  running  days  (Simdays  and  holidays 
exoepted)  shall  be  allowed  charterers  for  loading  and 
disohaiging,  and  her  days  on  demurrage  over  and  above 
th«  said  lay-days  at  the  rate  of  4d.  per  net  register  ton 
per  day. 

Charterers'  liability  to  cease  when  the  cargo  is  shipped, 
the  owner  or  master  having  an  absolute  lien  upon  cargo 
for  the  recovery  and  payment  of  all  freight,  dead  freight, 
and  demurrage. 

Subsequently  Mr.  Gilliland,  of  the  firm  of 
Gk>ddard  and  Gilliland,  by  a  charter-party 
dated  the  18th  Jan.  1900,  pru*porting  to  act 
as  agent  of  the  steamer  but  without  informing 
the  plaintiffs,  chartered  her  to  the  Morgan  Lumber 
Company,  who  were  ignorant  of  Sie  original 
charter-party,  for  the  carriage  of  a  cargo  of 


timber  from  Sabine  Pass  to  Liveipool  at  a  freight 
of  10*75  doUai^  per  1000  feet,  payable  on  delivery 
of  the  cargo.  This  charter-party  contained 
clauses  simi£ur  to  those  set  out  aoove,  except  that 
it  provided  for  a  higher  rate  of  demurrage  than 
the  charter-party  of  the  13th  July,  and  it  was 
doubtful  whether  it  gave  a  Hen  for  damages  for 
detention  at  the  port  of  loading. 

A  cargo  of  timber  was  shipped  in  April  on  board 
the  Wastwater  at  Sabine  Jrass  by  the  Morgan 
Lumber  Company  for  which  bills  of  lading  were 
signed  by  the  master  as  presented,  by  the  terms 
01  which  the  cargo  was  to  be  delivered  at  Liver- 
pool to  their  order  or  assigns  on  payment  of 
ireight^  without  recourse  to  shippers,  at  the  rate 
of  1075  dollars  per  1000  feet  as  per  charter-party 
dated  the  18th  .Jan.  1900. 

Gilliland  appointed  Thin,  a  shipbroker,  to  act 
for  the  steamer  in  Liverpool  as  nis  agent,  and 
Thin  was  also  appointed  by  the  plaintiffs  to  act 
as  their  agent. 

The  de&ndants  were  the  indorsees  of  the  bills 
of  lading. 

The  wnole  of  the  time  allowed  for  loading  and 
discharging  was  used  at  the  port  of  loading,  and 
the  vessel  came  on  demurrage  on  her  arrival  at 
LiverpooL 

The  defendants  took  delivery  of  the  cargo  and 
paid  part  of  the  frdght,  withholding  payment  of 

Sart  of  the  freight  against  a  claim  for  short 
elivery. 

They  disputed  the  claim  for  demurrage 
altogether. 

The  master  threatened  to  exercise  a  lien  on  the 
cargo  for  freight  and  the  demurrage  at  the  higher 
rate  under  the  second  charter-party,  and  {Ster 
some  negotiations  the  defendants  agreed  to  pay 
Thin  whatever  freight  was  due  under  the  bills  of 
lading,  and  by  a  letter  dated  the  22nd  May  and 
addressed  to  Thin,  agreed  to  pay  "whatever 
df^murrage  may  be  due  this  steamer  on  final  dis- 
charge under  our  charter-party.** 

The  plaintiffs  claimed  the  balance  of  freight 
under  the  bills  of  lading  and  the  demurrage 
under  the  letter  of  the  22nd  May  and  the 
charter-pfurty  of  the  18th  Jan.  therein  referred  to. 

The  defendants  resisted  the  claim  on  the 
grounds  that  they  were  only  liable  to  Gilliland 
under  the  charter-party  of  the  18th  Jan. ;  that 
the  bills  of  lading  were  signed  by  the  master 
as  agent  of  Gillilsuid,  and  not  of  the  ^aintiff s ; 
that  the  agreement  in  the  letter  of  the  ^2nd  May 
was  made  with  Thin  as  agent  of  Gilliland,  and  that, 
therefore,  the  plaintiffs  had  no  title  to  sue  on  the 
bills  of  lading  or  on  the  agreement  with  Thin 
for  the  freight  or  demurrage. 

The  County  Court  judge  held  that  Thin  could 
not  equitably  act  as  the  agent  of  both  the  plaintiffs 
and  Gilliland  at  the  same  time,  and  on  the  grounds 
relied  on  by  the  defendants  nonsuited  the  plaintiffs. 

The  plaintiffs  appealed. 


lants  (pi 

sue  the  defendants  for  the  freight  as  indorsees  of 
the  bills  of  lading.  The  July  charter-party  did 
not  operate  as  a  demise  of  the  ship  to  Qoddard 
and  Gilliland.  The  ship  remained  in  the  pos- 
session of  the  owners,  and  the  master  signed  the 
bills  of  lading  as  their  agent,  and  not  as  the 
agent  of  Gilliland.  Owing  to  the  operation  of 
^  the  cesser  clause  in  the  July  eharter-party  the 
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coiiBignees  were  the  only  persons  to  whom  the 
owners  conld  look  for  payment  of  the  freight. 
The  charter-party  gave  an  absolute  Hen  for 
freight  and  demnrraffe.  Even  if  the  January 
oharter-narty  gave  no  lien  for  damages  for  deten- 
tion at  tke  poFb  of  loading  it  was  contemplated 
by  all  the  parties  that  the  master  would  exercise 
a  lien  if  the  claims  were  not  settled.  The  defen- 
dants agreed  with  Thin  to  pay  the  demurrage  to 
prevent  delay  in  getting  delivery.  The  master 
was  acting  as  the  owners'  agent  throughout. 
Thin  was  authorised  by  the  owners  and  by  the 
master  to  coUeot  the  freight  and  demurrage  for 
them,  and  the  fact  that  ne  was  also  Gilmand's 
agent  did  not  prevent  his  acting  as  the  owners* 
agent  at  the  same  time.  The  interests  of  both 
principals  were  identical,  as  both  wanted  to  get 
the  freiffhtand  demurrage  paid  by  the  consignees. 
The  defendants  knew  that  Thin  was  the  owners' 
aeent  when  they  wrote  the  letter  of  the  22nd 

Hamilton,  K.O.  and  Keogh  for  the  respondents 
(defendants).  —  The  January  charter-party  was 
entered  into  by  Gilliland  without  the  owners' 
authoriiy.  The  freight  due  under  that  charter 
was  due  to  Gilliland  and  not  to  the  plaintiffs.  It 
was  under  this  charter  that  the  cargo  was  shipped 
and  the  bills  of  lading  were  signed  by  the  master 
as  agent  of  Gilliland.  The  Morgan  Lumber 
Oompany  had  no  notice  of  the  July  charter-party, 
and  were  not  bound  by  its  terms.  The  buls  of 
lading  in  the  hands  of  the  Morgan  Lumber 
Company  and  of  the  defendants,  who  were  their 
agents  to  receive  the  cargo  at  Liverpool,  were 
merely  receipts  for  the  goods,  and  the  only  con- 
tract to  which  the  Morgan  Lumber  Oompany  and 
the  defendants  were  parties  was  the  charter-party 
of  January  to  which  the  plaintiffs  were  no  parties. 
There  was  no  privity  of  contract  between  the 
plaintiffs  and  tne  defendants.  [Babnbs,  J. — ^If 
the  Morgan  Lumber  Oompany's  goods  were  on 
board  the  ship  without  the  plaintiffs  knowing 
anything  of  the  second  charter-party  they  were 
taken  on  board  by  the  plaintiffs  on  the  terms  of 
the  first  charter-party  .J  Neither  the  Morgan 
Lumber  Oompany  nor  the  defendants  were  bound 
by  the  terms  of  the  July  charter  of  which  they 
had  no  notice : 

Marquand  v.  Banner,  25  L.  J.  813,  Q.  B. 

This  decision  was  approved  by  Lord  Oampbell  in 
8chu8ter  v.  McKeUer  (26  L.  J.  281,  Q.  B.  at  p.  288), 
and,  though  doubted  in  OiUciaon  v.  Middleion  (26 
L.  J.  209,  0.  P.),  that  case  is  not  the  present 
case: 

Carver's  Carriage  by  Sea,  3rd  edit.,  s.  155. 

The  owners  in  the  peculiar  ciroupstances  of  this 
case,  could  only  look  for  the  freight  and  demur- 
rage to  G^dard  and  Gilliland,  who  are  only 
reueved  by  the  cesser  clause  to  the  extent  to 
which  it  gives  an  effective  lien.  The  owners 
could  not  exercise  their  lien,  as  it  was  not  pre- 
served by  the  second  charter-party.  A  lien  for 
freight  can  only  be  exercised  in  favour  of  the 
person  to  whom  the  freight  is  due,  and  here  the 
freight  claimed  was  due  to  Gilliland.  As  regards 
the  arrangement  made  by  the  defendanto  with 
Thin,  that  was  merely  an  undertaking  by  the 
def endante,  as  representing  the  Morgan  Lumber 
Oompany,  to  pay  to  Goddard  and  Co.  whatever 
freight  and  demurrage  was  due  to  them  under 
the  bills  of  lading,  and  the   January  charter- 


party.  The  only  lien  the  master  could  exerdae 
was  the  lien  under  the  January  charter-partj  aa 
a^ent  of  Gilliland  and  not  of  the  owners. 
PBabnbs,  J. — The  owners  had  a  lien  uuder  the 
first  charter-party  against  Gilliland;  Gilliland 
had  a  lien  under  the  second  charter  against  the 
Morgan  Lumber  Oompany.  The  master  had  a 
right  against  Gilliland  which  he  could  exerciae 
against  the  Morgan  Lumber  Oompany,  and  the 
consignees  as  representing  them  ]  The  plaintiifB' 
claim  for  demurrage  is  based  as  to  time  on 
the  first  charter,  and  as  to  rate  on  the  second.  It 
was  for  the  plaintiffs  to  show  that  there  was  an 
agreement  by  the  defendante  to  pay  the  freight 
and  demurrage  to  Thin  as  agent  of  the  plaintOb, 
and  the  learned  judge  in  the  court  below  came 
to  a  conclusion  of  fact  which  was  warranted  by 
the  evidence,  and  his  judgment  ought  not  to  te 
disturbed. 

Horridge,  K.O.,  in  reply,  referred  to 

Baumtooll  v.  Fumeta,  68  L.  T.  Bep.  1 ;  7  Asp.  Har. 
Law  Cas.  262 ;  (1893)  A.  C.  8. 

The    Pbbsident. — In  this  case   the   leanied 

t'udge  of  the  court  below  nonsuited  the  plaintiifa, 
»ut  I  think  this  nonsuit  must  be  set  aside  both 
with  regard  to  the  claim  for  freight  and  with 
regard  to  the  claim  for  demurrage.  Those  claiou 
stand  on  rather  different  grounds.  The  learned 
judge  appears  to  me  to  have  decided  the  whole  of 
the  matter  upon  the  ground  that  Thin  was  the 
agent  only  for  Gilliland,  and  was  not,  and  ooold 
not  be,  tne  agent  for  the  plaintiffs  as  well.  His 
view  appears  to  have  been  that  there  was  a  con- 
flict between  the  intereste  of  the  plaintiffs  uid 
those  of  Gilliland,  and  under  these  ciroumstanoee 
he  could  not  act  as  agent  for  both  without  the 
consent  of  both.  I  am  clearly  of  opinion  that  on 
the  evidence  Thin  was  appointed  to  act  and 
did  act  as  agent  for  the  plaintiffs  as  well  as 
agent  for  GiBiland.  That  point  is  not  of  first 
importance,  because  the  plaintiffs'  chdm  to  freight 
reste  on  the  broad  ground  of  the  defendants' 
liability  under  the  bills  of  lading.  No  donbt 
there  are  cases  where  the  master  ceases  to  he 
agent  for  the  shipowner  and  becomes  the  agent 
of  the  charterer,  but  I  see  no  reason  for  saying 
that  that  was  so  in  the  present  case.  The 
master  all  through  appears  to  have  acted  in 
the  ordinary  way  as  agent  for  the  shipowners, 
and  there  is  no  reason  why  the  shippers  should 
not  be  liable  to  pay  the  freight  to  the  ship- 
owners under  and  according  to  the  bills  of 
lading,  and  apart  from  that  the  defendants  are 
liable  for  freight^  upon  the  ordinary  law,  on  tiie 
bills  of  lading,  the  master  having  alien  which  he 
was  entitled  to  enforce. 

With  regard  to  the  demurrage,  the  matter 
stands  upon  cUfferent  grounds.  The  liability  rests 
upon  the  agreement  expressed  in  the  letter  of  the 
22nd  May,  and  that  agreement  is  quite  dear  in  its 
terms.  That  agreement  shows  that  Thin  was  ihm 
acting  as  the  agent  for  the  plaintiffs,  and  it  shows 
that  he  was  agent  for  the  ship.  It  may  be  said 
with  a  good  deal  of  force  that  Thin  may  have 
been  agent  for  both  the  plaintiffs  and  Gilliland, 
and  that  tiie  arrangement  made  by  the  defon- 
dante  in  their  letter  was  that  the  demurrage 
should  be  paid  to  him  as  ag^i^t  of  Gilliland,  and 
not  as  agent  for  the  plaintims.  But  that  does  not 
appear  to  be  the  reasonable  or  businesslike 
way  of  looking  at  it.    The  result  of  the  arrange- 
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ment  Repressed  in  that  letter  appears  to  be 
that  Thin  was  represented  as  the  plaintiffs'  agent 
to  collect  the  whole  of  the  demurrage,  leaving 
him  to  arrange,  as  between  Qilliland  and  the 
plaintiffs,  how  the  demurrage  was  to  be  divided, 
and  the  fact  that  the  master  was  pressing  for  the 
demurrage  at  that  time,  and  considered  himself 
entitled  to  enforce  his  claim  for  it,  is  sufficient 
explanation  of  such  arrangement  having  been 
made.^  Under  those  circumstances  I  think  the 
nonsuit  of  the  learned  judge  of  Uie  court  below 
cannot  be  maintained,  and  the  case  must  sto  back 
to  him  in  order  that,  if  so  advised,  the  phdntiffs 
may  have  an  opportunity  of  calling  any  evidence 
they  may  desire. 

Bajelnbs,  J. — ^There  are  two  claims  in  this  case, 
one  being  for  freight  and  the  other  for  demurrage. 
As  to  both  these  claims  the  defendants  say  tl^t 
the  plaintiffs  have  no  right  of  action  against 
them,  because  there  was  no  obligation  on  their 
part  to  pay  either  freight  or  demurrage  to  the 
plaintiffs.  Dealing  with  the  duestion  of  freight 
nrst,  it  appears  to  me  that  the  position  taken 
up  by  the  defendants  is  erroneous,  both  in 
law  and  In  fact.  First  of  all  because,  having 
regard  to  the  form  of  the  charter-parties,  and  the 
course  of  business  which  it  is  necessary  to  follow 
in  order  to  put  those  charter-parties  into  proper 
(^ration,  I  feel  no  doubt  t^at  the  buls  of 
lading  were  signed  by  the  master  as  asent  for 
the  shipowners,  and  that  they  gave  the  ship- 
owners a  right  to  sue  those  who  are  responsiMe 
on  the  bills  of  ladine.  If  the  defendants  are 
liable  as  holders  ox  the  bills  of  lading  at 
all,  they  are  liable  to  the  plaintiffs  in  accord- 
ance with  the  view  which  I  think  is  correctly 
stated  in  Carver  on  Oarriage  by  Sea,  3rd 
edit.,  at  s.  157,  where  it  says  tha^  when  the 
bill  of  lading  is  in  the  hands  of  a  shipper  or 
indorsee,  who  is  a  stranger  to  the  charter-party, 
the  contract  shown  by  it  b  one  between  him  and 
the  shipowner,  and  may  be  enforced  by  and 
against  the  shipowner  accordingly,  whether  the 
shipper  or  indorsee  had  notice  of  the  charter, 
part^  or  not  But  the  case  as  regards  the  freight 
does  not  rest  there,  because  there  was,  accordms 
to  the  evidence,  an  express  contract,  which 
was  made  afterwiurds,  with  the  defendants,  to  pay 
the  freight  to  Thin  accordii^  to  the  bills  of  ladmg. 
The  only  question  on  that  is  whecher  Thin  was 
acting  as  agent  for  the  plaintiffs.  There  is  not 
the  slightest  doubt  that  that  was  so,  because 
G^illiland  was  no  longer  interested  in  the  case  at 
alL  By  the  way  in  which  this  class  of  business 
works  out,  GiUiland  •  havinff  to  pay  so  much 
freight  to  the  shipowners,  and  having  to  get  part 
of  it  out  of  his  recharter,  a  draft  is  given  at  the 
port  of  loading  for  the  difference  of  freight,  and 
the  shipowner  remains  the  only  person  practically 
concerned  in  enforcing  the  claim  for  freight 
against  the  consignees.  That  being  so,  I  have  no 
doubt  whatever  that  the  contract  so  far  as  it 
went,  was  made  with  Thin  as  an  agent  for  the 
sh^wner. 

With  rmrd  to  the  demurrage,  it  seems  to 
me  that  the  only  point  that  can  be  taken  in 
favour  of  the  defendants  is  that  the  contract 
oontiuned  in  the  letter  of  the  22nd  May  was 
in  fact  made  with  Thin  as  the  agent  for  Gilli- 
laiid  only,  or  as  joint  agent  for  Gilliland  and 
the  plaintiffs.    From  the  negotiations  that  took 


place  beforehand,  in  which  the  position  of  the 
plaintiffs,  who  were  interested  in  the  demurrage, 
whatever  rate  or  amount  was  to  be  paid,  was 
known  to  the  defendants,  it  is  quite  obvious  that 
the  contract  with  Thin  was  not  made  in  the 
interest  of  Gilliland  alone.  [The  learned  judge 
referred  to  the  evidence,  and  continued :]  I  do  not 
thmk  there  is  the  least  doubt  on  the  evidence  that 
the  contract  was  in  fact  made  by  the  defendants 
with  Thin  on  behalf  of  the  shipowners,  and  that 
they  are  entitled  to  the  benefit  of  any  contracts 
made  by  Thin  on  their  behalf.  The  result  is 
that,  in  my  opinion,  the  judgment  in  the  court 
below  was  wrong,  and  the  nonsuit  must  be  set 
aside,  and  the  case  go  back  to  the  learned  judge. 

Judgment  accordingly. 

Solicitors  for  the  appellants,  Bowclijfe  and  Co., 
agents  for  KiU,  Dickinson,  and  Co.,  Liverpool. 

Solicitors  for  the  respondents,  Trinder,  Vapron, 
and  Co, 


COURT   OF   APPEAL. 

March  12  and  13, 1902. 

(Before   Oollins,   M.R.,  Rombb  and 
Mathew,  L.JJ.) 

HULTHBN  1?.  StKWAJIT  AND  Oo.  (a) 
APPEAL  FROM  THE  KINO'S  BENCH  DIVISION. 

Charter-party — Discharge  of  cargo^Demurrage 
— "Customary  steamship  dispatch" — *' As  fast 
as  steamsr  can  deliver  " — "  According  to  ctMtom 
of  port  **-^Delay  through  unavoidable  causes — 
ObtigoHon  of  receiver  of  cargo. 

By  a  charter-party  it  was  provided  that  a  steamer 
should  proceed  to  London  and  there  deliver  a 
cargo  of  timber,  the  cargo  to  be  discharged  with 
customary  steamship  dispatch,  *'  as  fast  as  the 
steamer  cam  deliver  .  .  .  according  to  the 
custom  of  the  port '' ;  and  there  was  an  empress 
exception  in  respect  of  delay  in  discharging  the 
cargo  caused  by  a  strike  or  lock-out. 
The  vessel  arrived  at  London  and  was  ready  to 
deliver  the  cargo,  but  the  dock  to  which  the 
defendamts,  the  receivers  of  the  cargo,  directed 
her  to  proceed  was  so  crowded  that  she  could  not 
enter  the  dock  for  some  days,  and  further  delay 
arose  in  obtaining  a  berth  for  discharging.  The 
vessel  could  not  have  been  more  quickly  dis- 
charged elsewhere  in  the  port,  arA  the  defen- 
dants  used  aU  reasonable  m^ans  to  procure  the 
discbarge  of  the  cargo,  which  cotdd  not  in  the 
circumstances  have  been  discharaed  more  quickly. 
Held  (affirming  the  judqment  of  PhiUimore,  J), 
that  the  obligation  of  the  defendants  was  only  to 
use  all  reasonable  m^ans  to  procure  the  discharge 
of  the  cargo  as  quickly  as  was  possible  in  the 
drcumstamces,  and  that,  as  they  had  performed 
that  obligation,  they  were  not  liable  for  demur* 
rage. 
This  was  an  appeal  by  the  plaintiff  from  the 
judgment  of  PhUlimore,  J.  at  the  trial  of  the 
action  as  a  commercial  cause,  without  a  jury. 
The  plaintiff  in  this  action  claimed  demurrage 

(•)  Beported  by  J.  H.  Wiuuams,  Eiq.,  B»rriittr-at-I*w. 
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in  respect  of  his  steamer  Anton,  and  the  defen- 
dants were  sued  as  indorsees  of  bills  of  lading 
which  incorporated  the  provisions  of  a  charter- 
party,  and  as  receivers  ot  the  cargo  loider  those 
bills  of  lading. 

The  charter-party  was  made  on  the  22nd  Ang. 
1900  and  provided  that  the  Anton  should  proceed 
to  Heret,  in  the  White  Sea,  and  there  load  from 
the  agents  of  the  charterers  a  fall  and  complete 
cai^o  of  battens,  and  therewith  proceed  to  London 
and  deliver  the  same  always  afloat,  on  being  paid 
freight  as  provided. 

The  charter-party  provided,  in  clause  3,  as 
follows : 

The  oargo  to  be  loaded  and  diaoharged  with  onstomary 
steanmhip  dispatob,  as  fast  as  the  steamer  oan  receive 
and  deliver  during  the  ordinary  working  hours  of  the 
reepeotive  ports,  bnt  according  to  the  onstom  of  the 
respective  ports,  Sondays,  general  or  local  holidays 
(nnless  used),  in  both  loading  and  discharging,  excepted. 
Should  the  steamer  be  detained  beyond  the  time 
stipnlated  as  above  for  loading  or  discharging, 
demurrage  shall  be  paid  at  301.  per  day,  and  pro  raid 
for  any  part  thereof.  The  cargo  to  be  brought  to  and 
taken  &om  alongside  the  steamer  at  charterers*  risk  and 
expense  as  customary. 

And  clause  5  was  as  follows : 

If  the  oargo  cannot  be  loaded  or  discharged  by  reason 
of  a  strike  or  lock-out  of  any  class  of  workmen  essential 
to  the  loading  or  discharge  by  reason  of  epidemics  (a 
strike  or  lock-out  of  the  shippers'  or  receivers'  men  only 
shall  not  exonerate  them  from  any  demurrage  for  which 
they  may  be  liable  under  this  charter  if  by  the  use  of 
reasonable  diligence  they  could  have  obtained  other 
suitable  labour),  and  in  case  of  any  delay  by  reason  of 
the  before-mentioned  causes,  no  claim  for  damages  shall 
be  made  by  the  shippers,  the  receivers  of  the  cargo,  the 
owners  of  the  ship,  or  by  any  other  party  under  this 
charter. 

A  cargo  was  duly  loaded  under  the  charter- 
party,  and  the  Anton  arrived  at  Gravesend  on  the 
l2th  Oct.  On  that  day  the  captain  received  a 
notice  from  the  defendants  directing  him  to 
discharge  the  cargo  in  the  Surrey  Commercial 
Dock. 

Owing  to  the  crowded  state  of  the  dock  at  that 
time  it  was  impossible  to  get  the  vessel  into  the 
dock  immediately,  and  ^e  therefore  remained  at 
Gravesend. 

On  the  18th  Oct.  the  vessel  was  able  to  get  into 
the  dock,  and  did  enter  the  dock  on  that  day ; 
but,  the  dock  being  stiU  crowded,  she  was  unable 
to  obtain  a  berth  for  discharging  alongside  the 
quay  nutil  the  20th  Oct.,  which  was  a  Saturday. 

The  discharge  of  the  cargo  commenced  on  the 
22nd  Oct,  and,  some  further  deJay  being  caused 
by  the  crowded  state  of  the  dock,  the  discharge 
was  completed  on  the  29th  Oct. 

The  plaintiff  alleged  that  the  vessel  arrived  and 
was  ready  to  disonarffe  on  the  12th  Oct,  and 
that  the  discharge  of  uie  cargo  according  to  the 
terms  of  the  charter-party  ought  to  have  been 
completed  on  the  18th  Oct. 

At  the  trial  evidence  was  ffiven  on  behalf  of 
the  plaintiff  that,  if  it  was  impossible  to  com- 
mence the  discharge  of  the  cargo  in  the  Surrey 
Commercial  Dock  on  the  12th  Oct.,  the  vessel 
might  have  been  discharged  at  that  date  either  in 
the  Milwall  Dock,  or  at  a  tier  in  the  river. 
Evidence  was,  however,  adduced  on  behalf  of  the 
defendants  that  the  Millwall  Dock  was  at  that 
time  as  much  crowded  as  the  Surrey  Commercial 


Dock;  that  the  vessel  could  have  entaned  the 
West  India  Dock,  but  that  it  was  imposdble  to 
discharge  in  that  dock  at  that  time  owing  to  a 
strike  of  lightermen ;  and  that  it  was  impossible 
for  a  vessel  of  the  size  of  the  Anton  to  discharge 
at  a  tier  in  the  river. 

The  action  was  tried  before  Phillimore,  J. 
without  a  jury  as  a  commercial  cause  The 
learned  judge  £>und  as  a  fact  that  the  defendants 
had  used  all  reasonable  means  to  procure  for  the 
vessel  an  opportunity  to  discharge  as  quickly  as 
she  could;  ^at  they  were  not  liable  for  the 
short  delay  which  took  place  after  the  vessel 
was  alongside  the  quay;  and  that,  with  the 
appliances  which  were  available  at  the  time,  the 
vessel  could  not  have  been  discharged  more 
quickly  than  she  was  in  fact  dischamd;  and 
judgment  was  given  in  favour  of  the  ddendants. 

The  plaintiff  appealed. 

/.  A,  Hamilton^  K.C.  and  D,  C.  Leek  for  the 
appellant — The  judgment  of  the  learned  judge 
was  wrong,  and  ouffht  to  be  reversed.  Upon  the 
true  construction  (3  clause  3  of  the  charter-party 
the  time  allowed  for  the  discharge  of  the  cargo 
ought  to  be  calculated  from  the  time  when  the 
vessel  arrived  and  was  ready  to  discharge,  that  is, 
from  the  12th  Oct.  The  construction  of  this 
charter-party  is  not  eovemed  by  the  series  of 
cases  which  decide  that  the  ouigation  of  the 
receiver  of  the  cargo  is  to  discharge  as  quickly 
as  he  can  with  the  appliances  which  are  available, 
and  to  use  all  means  to  procure  for  the  vessel  an 
opportunity  to  discharge  as  quickly  as  oan  be 
done: 

Postlethwaite  v.    Freeland,  42  L.    T.  Bep.  845; 

4  Anp.  Mar.  Law  Cas.  302 ;  5  App.  Gas.  599 ; 
Lyle  Shipping  Company  v.   Cardiff  Corporottoii, 
83  L.  T.  Bep.  329  ;  9  Aep.  Mar.  Law  Cas.  1S8; 
(1900)  2  Q.  B.  638 ; 
€hod  V.  Isaaci,  67  L.  T.  Bep.  450 ;  7  Asp.  Mar.  Law 

Cas.  212;  (1892)2  Q.  B.  555  ; 
Pyman  ▼.  Dreyfus^  61  L.  T.  Bep.  724 ;  6  Asp.  Mar. 

Law  Cas.  444  ;  24  Q.  6  Div.  152 ; 
Tharais  Sulphur  and  Copper  Company  v.  Mor^ 
65  L.  T.  Bep.  659 ;  7  Aep.  Mar.  Law  Cas.  106; 
(1891)  2  Q.  B.  647  ; 
Hick  V.  Raymond,  68  L.  T.  Bep.  175 ;  7  Asp.  Mar. 
Law  Cas.  233 ;  (1893)  A.  C.  22. 

In  those  cases  the  charter-party  was  either 
entirely  silent  as  to  the  time  for  discharge,  or  the 
obligation  was  to  discharge  as  fast  as  possible 
under  the  circumstances  with  the  special  appli- 
ances available  at  the  port.  In  the  present  case 
the  obligation  is  to  discharge  as  fast  as  the  vessel 
is  able  U>  discharge  without  any  reference  to  her 
ability  to  find  a  discharging  berth,  or  to  procure 
the  use  of  special  appliances : 

Maelay  and  others  v.  BpiUers  and  Baker  LimiUd, 
6  Com.  Cas.  217. 

This  vessel  was  an  arrived  ship  as  soon  as  she 
got  to  Gravesend  and  was  ready  to  go  into  dock : 

Pyman  v.  Dr^tyfus,  61  L.  T.  Bep.  724 ;  6  Asp.  Mar. 
Law  Cas.  444 ;  24  Q.  B.  Div.  152. 

She  was  then  ready  to  go  to  a  dischamng  berth, 
and  the  obligation  of  the  receivers  oi  the  cargo 
was  to  find  then  a  clear  quay  berth  for  her  to 
dischajrge  at,  and  their  inability  to  do  so  does  not 
absolve  them  from  that  obligation  and  from 
liability  for  the  delay.  Upon  the  proper  con- 
struction of  clause  3  of  the  charter-partr  the  tuns 
for  discharge  is  to  be  measured  solely  by  the 
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ship's  oapaoity  to  deliyer  the  cargo,  independently 
ci  the  state  ox  the  dooks  or  quays.  This  is  not  in 
any  sense  a  case  in  which  the  discharge  is  to  be 
effected  by  special  port  appliances  of  limited 
qnanti^.  In  this  charter-party  there  is,  in 
olanse  5,  an  express  excepbon  of  liability  for 
delay  cansed  by  strikes  or  lock-outs,  and  that 
shows  that  there  are  not  any  other  exceptions  in 
respect  of  other  matters  which  may  prevent  the 
leoeiTor  of  cargo  from  taking  the  cargo  as  fast  as 
the  yeasel  is  able  to  deliver.  The  receiver  of 
cargo  takes  the  risk  of  every  matter,  except  that 
expressly  specified,  which  may  prevent  him  taking 
delivery  of  the  cargo  as  fast  as  the  vessel  can 
deliver. 

Bobton,  K.C.  and  LoehniSf  for  the  respondents. 
— ^The  judgment  of  Phillimore,  J.,  was  right  and 
in  aocx>rdance  with  all  the  authorities.  The  con- 
tention of  the  appellant  is  that  the  respondents 
by  this  contract  undertook  the  obligation  to 
procure  the  discharge  of  the  cargo  as  fast  as  the 
ship  oould  deliver,  whatever  obstacles  there  might 
be  to  prevent  that  being  done,  strikes  and  lock- 
outs only  excepted.  That  is  not  the  proper 
business  view  of  this  contract.  This  particular 
charter-party  has  alr^bdy  been  construed  in 
several  cases,  besides  the  present  case,  by 
Barnes,  J.,  Mathew,  J.,  Bigham,  J.,  and 
Kennedy,  J. 

ThB  Jaederen^  68  L.  T.  Bep.  266 ;  7  Asp.  Mar.  Law 

Cm.  260  ;  (1892)  P.  351 ; 
Bodanacker  v.  May  and  HombII,  6  Com.  Cm.  37  ; 
WaUenberg  v.  Payne,  noreported  ; 
Beid  ▼.  Lee,  17  Times  L.Bep.  771. 

And  in  all  those  cases  the  learned  judges  have 
construed  this  charter-party  in  the  same  way  as 
Phillimore,  J.  has  construed  it  in  the  present 
case.  Ever  since  the  case  of  Postlethwaite  v. 
Freeland  (ttbi  sup,)  was  decided  in  1888  the  con- 
stroction  of  the  clause  in  a  charter-party  that 
the  car^o  shall  be  discharged  *'  as  fast  as  steamer 
can  deliver  "  has  alway  hSsn  that,  looking  at  the 
circamstances  of  the  port  at  the  time,  the  dis- 
charge must  be  made  as  fast  as  it  can  reasonably 
be  mada  The  appellant,  however,  is  now  con- 
tendine  that  this  provision  means  that  the  cargo 
most  be  discharged  as  fast  as  the  steamer  can 
deliver  under  the  most  favourable  ordinary  con- 
ditions of  the  port.  It  is  now  too  late  to  contend 
for  that  constniction,  for  the  proper  construction 
of  this  clause  is  now  settled  by  a  series  of  autho- 
rities and  a  continuous  practice.  The  express 
exception  in  this  charter-party  in  respect  of 
strikes  cannot  alter  the  well  settled  constraction 
of  tbe  previous  clause ;  it  was  merely  introduced 
ex  majare  cauteld,  and  was  not  really  necessary. 
This  vessel  had  not  performed  the  obligation  to 
carry  the  cargo  to  the  port  of  London  until  she 
had  reached  a  place  where,  in  the  ordinary  course 
and  with  the  ordinary  appliances  which  were 
available,  she  was  ready  to  discharge,  and  could 
discharge,  the  cargo : 

NieUen  v.  Wait,  James,  arid  Co.,  54  L.  T.  Bep.  344 ; 
5  Asp.  Mar.  Law  Cas.  553 ;  16  Q.  B.  Div.  67. 

The  learned  judffe  has  properly  construed  the 
chmrter-party,  and  has  come  to  a  right  conclusion 
npon  the  facts. 

Leek  in  reply. 

OoLLiiTS,  M.B. — ^This  is  an  appeal  from  the 
judgment  of  Phillimore,  J.  at  the  trial  of  the 
aettoi  upon  a  claim  by  a  shipowner  for  demurrage. 


The  question  in  this  case  really  turns  upon  the 
construction  of  the  charter-party,  the  material 
clause  of  which    (clause  3)  is  in    these  terms: 
**The  cargo  to  be  loaded  and  discharged  with 
customary   steamship  dispatch,  as    fast  as  the 
steamer  can  receive  and  deliver  during  the  ordi- 
nary working  hours  of  the  respective  ports,  but 
according  to  the  custom  of  the  respective  ports, 
Sundays,  general,  or  local  holidays  (unless  used) 
in  both  lolling  and  discharging  excepted.  Should 
the  steamer  be  detained  beyond  the  time  stipu- 
lated as  above  for  loading  or  discharging,  demur- 
rage shall  be  paid  at  302.  per  day,  and  pro  rcUd  for 
any  part  thereof.    The  cargo  to  be  brought  to  and 
taken  from  alongside  the  steamer  at  charterers' 
risk  and  expense  as  customary."    It  was  also 
provided,  in  clause  5  of   the  charter-party,  as 
follows :  "  If  the  careo  cannot  be  loaded  or  dis- 
charged by  reason  oi  a  strike  or  lock-out  of  any 
class  of  workmen  essential  to  the  loading  or  dis- 
charge of  the  cargo,  or  by  reason  of  epi&mics  (a 
strike  or  lock-out  of  the  shippers'  or  receivers' 
men  only  shall  not  exonerate  them  from  any 
demurrage  for  which  they  may  be  liable  under 
this  charter,  if  by  the  use  of  reasonable  diligence 
they  could  have  obtained  other  suitable  labour), 
and  in  case  of  any  delay  by  reason  of  the  before- 
mentioned  causes,  no  claim  for  damages  shall  be 
made  by  the  shippers,  the  receivers  ot  the  cargo, 
the  owners  of  the  ship,  or  by  any  other  party 
under  this  charter."    The  vessel  arrived  at  the 
port  of  Lfondon  and  came,  in  effect,  to  the  gates 
of  the  dock  indicated  by  the  defendants  as  the 
place  of  discharge.    The  state  of  that  dock  was 
buch  that  it  was  impossible  for  the  vessel  to  get 
into  the  dock  for  some  time.     Eventually  the 
vessel  did  get  into  the  dock,  but  there  was  then  a 
further  delay  in  getting  a  berth  for  discharging 
the  cargo,  owing  to  the  crowded  state  of  the  dock. 
Tbe  same  difficulty  existed  in  the  case  of  the 
other  dock  at  which  the  vessel  might  have  been 
unloaded,  the  West  India  Dock,  because  it  was 
impossible  to  get  lighters  in  that  dock.     The 
learned  judge  dbs  found  as  a  fact  that  when  the 
vessel  arriv^  at  Gravesend  there  was  no  place  to 
which  she  could  have  been  ordered  so  as  to  be 
discharged  without  any  delay;  thatMillwall  Dock 
was  full ;   that  there  was  no  tier  at  which  this 
vessel  could  have  safely  discharged ;  and  that  the 
discharge  could  not  have  been  carried  out  any 
more  quickly  at  the  West  India  Dock.    He  has 
also  found  that  the  defendants  used  all  reason- 
able means  to  procure  for  the  vessel  an  oppor- 
tunity to  discharge  as  quickly  as  she  could ;  and 
that,    with    the    appliances    available    at    the 
time,  the  ship  could  not  have  discharged  her 
cargo    more    quickly   than    she    in    fact    did. 
Upon  those  findings  the  charterers  did  all  they 
could  reasonably  be  expected  to  do  in  order  to 
get  the  cargo  discharged  as  quickly  as  possible. 

Then  the  question  arises  whetner  the  defen- 
dants are  liable  for  demurrage  under  the  terms  of 
the  charter-party,  although  they  have  done  all  that 
it  was  reasonably  possible  for  them  to  do.  The 
only  point  made  by  the  appellants  is  that,  on  the 
terms  of  clause  3,  inasmuch  as  the  cargo  is  to  be 
discharged  *'  as  fast  as  the  steamer  can  deliver,^' 
the  proper  time  for  the  ^scharge  of  cargo  can 
be  ascertained  in  all  ordinary  cases,  and  that  the 
proper  time  in  this  case  would  be  six  days.  If 
the  appellants  can  fix  the  time  in  that  way,  then 
there  was  an  absolute  burden  upon  the  charterers 
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to  discharge  within  that  time,  and  to  pay  demur- 
rage if  they  did  not  unload  within  that  time. 
Therefore  the  question  is  whether  that  dause  in 
the  charter-party  is  equivalent  to  a  clause  which 
expressly  fixes  the  time  for  discharging  the  car^. 
It  is  clear  that  it  is  not,  and  there  is  a  clear  line 
of  authorities  which  show  that  it  is  not.    It  does 
not    impose    the   same   absolute   unconditional 
obligation  on  the  charterers  as  is  imposed  where 
a  fixed  number  of  days  is  allowed  for  discharging 
the  cargo.    There  is,  as  I  have  said,  a  long  line 
of  authorities  to  that  effect.      The  first  is  the 
case  in  the  House  of  Lords,  Hieh  v.  Baymond 
(68  L.  T.  Bep.  175 ;  7  Asp.  Mar.  Law  Gas.  233 ; 
(1893)  A.  0.  22),  in  which  it  was  decided  that, 
where  a  bill  of  lading  is  silent  as  to  the  time  within 
which  the  consignee  is  to  discharge  the  ship's 
cargo,  his  obligation   is  to  discharge  within  a 
reasonable   time ;   and  that  obligation   is  ]^r- 
formed  if  he  discharges  the  cargo  within  a  time 
which  is  reasonable  under  the  existing  circum- 
stances, assuming  that  those  circumstances,  in  so 
far  as  they  involye  delay,  are  not  caused  or  con- 
tributed to  b^  him.  That  case  really  only  followed 
the  decision  in  Postlethwaite  ▼.  Freeland  (42  L.  T. 
Rep.  845 ;  4  Asp.  Mar.  Law  Oas.  302 ;  5  App.  Gas. 
599),  in  which  the  words  of  the  chart<'r-partj  were, 
*'  the  cargo  is  to  be  discharged  with  all  dispatch 
according  to  the  custom  of  the  port,''  and  those 
words  were  held  not  to  be  equivalent  to  a  provision 
for  discharge  within  a  fixea  number  of  aays,  and 
evidence  of  the  circumstances  of  the  case  was 
admitted  in  order  to  show  what  was  a  reasonable 
time.    It  appears  to  me  that  the  special  diffi- 
culties which  existed  in  those  cases  are  not  really 
material  to  the  question.    It  seems  to  me  that 
there  was  not  anything    particular   aboat    the 
actual  difficulties  in  discharging  the  cargo   in 
those  cases.    When  once  it   appears   that  the 
receivf r  of  the  cargo  is  outside  of  the  absolute 
obligation  to  discharge  within  a  fixed  number  of 
days,  the  question  then  is  whether  he  did  all  that 
he  reasonably  could  do  to  procure  the  discharge  of 
the  carffo.    The  particular  facts  of  the  case  are 
not  re^y  material     With  respect  to  the  words 
which  were  used  in  the  different  cases,  the  words 
in  Postleihwaite  v.  Freeland  {uhi  sup )  were  "  with 
all  dispatch,"  and    stronger   words    than  those 
oouldnot  be  used.     In  the  case  of  IMe  Shipping 
Company  v.  Cardiff  Corporation  (83  L.  T.  feep. 
329;  9  Asp.  Mar.  Law  Gas.  128;   (1900)  2  Q.  B. 
638),  the  words  were,  **  the  ship  to  be  dischturged 
with  all  dispatch  as  customary  " ;  in  the  Scotch 
case  of  Wytlie  v.  Harrison  (13  Gourt  Sess.  Gas. 
4th  series,  92)  the  words  were,  *'as  fast  as  the 
steamer  can  deliver  after  having  been  berthed, 
as  customary  " ;  and  in  Good  v.  Isaa>es  (67  L.  T. 
Bep.  450;    7  Asp.  Mar.  Law  Gas.  212;   (1892) 
2  Q.  B.  555)  the  words  were,  "  to  be  discharged 
at  usual  fruit  berth  as  fast  as  the  steamer  can 
deliver,  as  customary,  and  where  ordered  by  the 
charterers."    The  only  way  in  which  the  appel- 
lant in  the  present  case  tried  to  distinguish  this 
case  from  those  cases  was  by  showing  that  the 
particular  conditions  existing  in  those  cases  were 
not  the  same  as  those  in  the  present  case.    But 
in  the  present  case  the  learned  judge  has  found 
that   the   defendants   exercised    bS.    reasonable 
means  to  procure  for  the  vessel  an  opportunity 
to   discharge  as  quickly  as   she  coulo,  and  the 
evidence  clearly  justifies  that  finding.    There  is, 
therefore,  authority  that  this  evid^oe  can  be 


admitted  in  case?  where  it  is  stipulated  that  the 
cargo  is  to  be  discharged  "  as  fast  as  the  steamer 
can  deliver."  That  concludes  the  whole  case. 
This  vessel  got  to  the  dock  gates  and,  if  the 
cargo  had  to  be  discluu^ged  withm  a  fixed  number 
of  days,  she  was  then  an  arrived  ship,  and  the 
lay  days  would  have  begun,  from  that  time.  But 
as  the  number  of  days  was  not  fixed,  assuming 
that  she  was  an  arrived  ship,  the  question  has 
to  be  considered  whether  she  was  detamed  beyond 
a  reasonable  time.  Upon  the  finding  or  the 
learned  judge  she  was  not  so  detained,  becauBe  it 
was  impossible  for  the  consignees  to  dischar^  the 
cargo  more  quickly  than  they  did.  It  remains  to 
observe  that  a  cnarter-party  in  this  form  has 
come  under  the  oonsideration  of  Bamee,  J.  in 
The  Jaederen  (68  L.  T.  Bep.  266;  7  Asp.  Mar. 
Law  Gas.  260;  (1892)  P.  351),  of  Mathew,  J.  in 
Bodenacker  v.  May  and  HasseU  (6  Gom.  Oas.  37), 
of  Bigham,  J.  in  Wallenherg  v.  Payne  (un- 
reported), and  of  Kennedy,  «f.  in  Beid  t.  Lee 
(17  Times  L.  Bep.  771),  and  that  all  of  those 
learned  judges  have  taken  the  same  view  of  the 
question. 

1  think  that  I  ought  to  refer  to  the  argnment  of 
the  appellant  based  upon  the  existence  of  the 
strike  clause  in  this  charter-party,  for  I  thiDk 
that  it  does  found  some  argument  for  the  impel- 
lent. According  to  the  argument  of  the  respon- 
dents  that  clause  was  rc^ly  unnecessary.  In 
some  of  the  cases  to  which  I  have  referred  there 
was  a  strike  clause,  but  the  existence  of  that  clause 
did  not  alter  the  construction  of  the  clause  as  to 
the  discharge  of  the  cargo.  The  words  of  this 
clause  as  to  the  discharge  of  cargo  are  dear  of 
themselves,  and  it  would  not  be  fair  to  use  the 
fact  that  the  common  strike  clause  has  bees 
inserted  so  as  to  alter  the  meaning  of  ttie  dear 
words  as  to  the  discharge  of  cargo  and  prevent 
the  application  of  the  series  of  authorities  as  to 
its  meaning.  I  think,  therefore,  that  t^e  judg- 
ment of  the  learned  judge  was  rights  and  that  this 
appeal  must  be  dismiss^. 

BoMEB,  L.  J. — I  am  of  the  same  opinion.  Upon 
the  question  of  the  construction  of  clause  3  of  the 
charter-party,  in  my  opinion  it  cannot  be  distin- 
guished from  the  clause  in  the  charter-party  in 
the  case  of  Lyle  Shipping  Company  v.  Cairdiff 
Corporation  [uhi  sup.).  In  that  case  all  the 
authorities  were  considered,  and  they  have  all 
been  referred  to  again  to-day,  and  I  adhere  to 
what  I  said  in  that  case  as  to  the  settled  result 
of  the  authorities.  This  case,  therefore,  is  really 
governed  by  the  decision  in  Lyle  Shipping  Cow^ 
pany  v.  Cardiff  Corporation  {ubi  sup,),  except  only 
as  to  the  argument  founded  upon  the  strike 
clause.  No  doubt  that  clause  was  unnecessary, 
considering  the  construction  which  has  he&k 
placed  upon  the  other  clause  as  to  discharge  of 
cargo.  It  would,  in  my  opinion,  be  wrong  to  say 
that  the  strike  clause  was  a  necessary  clause  so  as 
to  give  a  different  effect  to  the  well  settled  con- 
struction of  the  earlier  clause  which  has  been 
established  by  the  authorities.  Such  a  oonstruo- 
tion  ought  to  be  avoided  in  the  case  of  ohuier- 
parties ;  additions  to  and  alterations  in  a  charter 
party  are  made  from  time  to  time  without  duly 
considering  what  effect  they  may  have  upon  other 
clauses  in  the  charter-party,  and  it  would  be  rash 
to  say,  in  the  case  of  a  charter-party,  that  every 
dause  must  be  taken  to  be  necessary  and  upon 
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that  hjpotiiesis  to  hold  that  they  affeot  other 
cloases  which  have  a  well-settled  oonstraction  and 
meuainf^.  The  oonstruotion  of  this  clause  is  well 
settled,  and  therefore  this  appeal  mast  fail 
because  it  is  impossible  to  differ  from  tiie 
judgment  of  Phillimore,  J.,  who  came  to  the 
conclusion  that  the  discharge  of  the  cargo  had 
been  taken  with  with  all  reasonable  dispatch.  I 
agree,  therefore,  that  this  appeal  must  be  dis- 
missed. 

Mathew,  L.  J. — I  am  of  the  same  opinion.  I 
should  have  thought  that  by  this  time  the 
meaning  of  this  common  clause  in  charter-party 
was  well  known  and  settled.  We  have,  however, 
been  once  more  brought  to  the  consideration  of 
this  clause  and  of  all  the  authorities.  The  clause 
in  this  char  er- party  b  as  follows :  "  The  cargo 
to  be  loaded  and  discharged  with  customary 
steamship  dispatch,  as  fast  as  the  steamer  can 
receive  and  deliver  during  the  ordinary  working 
hours  of  the  respective  po^s,  but  according  to  the 
customs  of  the  respective  ports.  .  .  .  The 
cargo  to  be  brought  to  and  taken  from 
alongside  the  steamer  at  charterer's  risk  and 
expense  as  customary."  It  is  contended  that 
"customary  steamship  dispatch"  in  this  case 
means  five  days  because  the  cargo  could  be 
discharged  from  this  steamer  within  five  days. 
I  cannot  so  construe  this  clause.  The  vessel  had 
arrived  at  the  dock  gates.  What  then  is  the 
meaning  of  "the  cargo  to  be  discharged  with 
customary  steamship  dispatch  as  fast  as  the 
steamer  can  deliver?"  In  Postlethwaiie  v. 
Freeland  {ubi  8up.)  light  was  thrown  upon  the 
meaning  of  this  provision,  and  in  the  numerous 
cases  which  followed — Good  v.  Iboocb  {uH  Bwp,), 
Lyle  Shipping  Company  v.  Cardiff  Corporation 
(ttW  sup,).  The  Ja^deren  {ubi  sup.),  Wallenberg  v. 
Payne  (ubi  sup,),  and  Reid  v.  Lee  {vhi  sup,) — the 
same  principle  was  adopted,  and  it  was  held  that 
the  shortest  time  withm  which  the  cargo  could 
be  discharged  applied  in  ordinary  circumstances 
but  not  in  extraordinary  circumstances.  In  my 
opinion  we  must  put  the  same  construction  upon 
this  clause  as  was  put  upon  similar  clauses  in  the 
numerous  decided  cases.  80  much  for  the  con- 
struction of  the  clause.  A  further  argument  was 
urged  that,  because  of  the  existence  of  the  strike 
clause,  the  charterers  were  made  liable  for  any- 
thing else  which  might  prevent  the  discharge  of 
the  cargo.  That  would,  I  think,  be  an  utterly 
unreasonable  construction.  This  strike  clause 
was  not  intended  to  deprive  the  charterer  of  the 
protection  to  which  he  is  entitled  upon  the  ordi- 
nary meaning  of  the  well-known  clause  as  to 
discharge  of   cargo.     I  agree  that  this  appeal 

fails,  and  must  be  dismissed,    a        1  j-     *     j 

Appeal  ddsmissed. 

Solicitors  for  the  appellant,  Stokes  and  Stokes, 
Solicitors  for  the  respondents,  Trinder,  Capron, 
and  Co. 


Vol.  IX,  N.  S, 


March  13,  14,  and  25,  1902. 

(Before  Williams,  Stirling,  and  Cozens- 

Hardy,  L.JJ.) 

montgomert  and  co.  v,  indemnity  mutual 
Marine  Assurance  Company  Limited,  (a) 

APPEAL  FROM  THE  KING*S   BENCH   DIVISION. 

Marine  insurance  —  General  average  —  Assured 
owner  of  both  ship  and  cargo — Insurance  on 
cargo — Sacrifice  of  mast — Bipht  of  assured  to 
recover  under  policy^-^Liabihty  of  underwriter 
on  cargo. 

The  fact  that  the  assured  under  a  policy  of  marine 
insurance  on  cargo  is  owner  of  the  ship  as  well 
as  owner  of  the  cargo  does  not  prevent  him  from 
recovering  under  the  policy  from  the  under- 
writers on  the  cargo  in  respect  of  a  general 
average  loss,  as  a  general  average  act  does  not 
depend  on  the  consideration  whether  there  can  be 
any  contribution  or  not  as  between  the  respective 
tntereiis 

The  Brigella  (69  L.  T,  Rep,  834 ;  7  Asp,  Mar, 
Law  Cos,  403 ;  (1893)  P.  189)  disapproved. 

A  loss  caused  by  the  cutting  away  of  the  mast  of  a 
ship,  which  by  the  master^s  orders  is  cut  away 
for  the  safety  of  the  whole  adventwre,  but  which, 
at  the  time  it  is  cut  away  is  not  hopelessly  lost 
and  might  be  saved,  is  a  general  average  sacri- 
fice for  which  underwriters  of  a  policy  on  tite 
cargo  against  perils  of  the  seas  are  liable  to 
contribute,  and  they  a/re  none  the  less  liable 
because  the  assured  a/re  owners  of  both  ship  and, 
cargo. 

Decision  of  Mathew,  J,  (84  L,  T.  Bep,  67 ;  9  Asp, 
Mar.  Law  Cos,  141 ;  (1901)  1  K.  B,  147)  affirmed. 

This  action  was  brought  by  the  plaintiffs,  the 
owners  of  the  ship  Airlie  and  her  cargo,  to 
recover  from  the  defendants  a  general  average 
loss  under  a  policy  of  marine  insurance  on  cargo 
effected  by  the  d^endants ;  alternatively,  to 
recover  the  defendants'  proportion  of  suing  and 
labouring  expenses  to  avert  a  total  loss  of  the 
insured  cargo. 

The  insurance  was  against  perils  of  the  seas 
and  other  losses  of  the  same  character,  and  the 
policy  contained  the  ordinary  sue  and  labour 
clause,  and  a  provision  that  general  average 
was  payable  as  per  foreign  statement  or  York 
and  Antwerp  rules,  if  so  made  up. 

Duriog  tue  voyage  the  ship  encountered  very 
bad  weather,  and  the  main  mast^  which  was  of  iron 
and  hollow,  settled  down.  The  mast,  however, 
was  secured  and  remained  in  its  position. 

As  the  ship  continued  to  roll,  the  manter, 
fearing  that  the  mast  would  break  and  so  cause 
the  loss  of  the  vessel,  ordered  ib  to  be  cut  away, 
and  it  was  cut  away  and  fell  over  the  side. 

The  plaintiffs  sought  to  recover,  under  their 
policy  on  the  cargo,  a  general  average  loss 
mcurred  by  the  cutting  away  of  the  mast,  as  they 
contended  that  the  cutting  away  of  the  mast  was 
under  the  circumstances,  a  general  average  sacri- 
fice, rendered  necessary  by  the  perils  of  the  seas 
insured  against. 

The  de^ndants  said  that  the  cutting  away  of 
the  mast  was  not  a  general  avera^  sacrifice,  and 
gave  rise  to  no  general  average  daim ;  that,  as  the 
plaintiffs  were  owners  of  both  ship  and  cargo 
there  could  be  no  contribution  to  general  average 
as  between  ship  and  cargo,  and   therefore  the 

(a)  Reported  by  W.  O.  Bibs,  Esq,,  B»rrUt«r-»t-T*»v. 
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plaintiffs  oonld  not  claim  under  the  policy  on  the 
cargo,  and  that  the  sue  and  labour  clause  did 
not  apply. 

The  case  was  heard  by  Mathew,  J.,  who  held 
(84  L.  T.  Rep.  57 ;  9  Asp.  Mar.  Law  Cas.  141 ; 
(1901)  1 K.  B.  147)  that  the  plaintiffs  were  entitled 
to  recover  a  general  average  loss,  thus  differing 
from  the  opinion  of  Barnes,  J.  in  The  Brigella 
(69  L.  T.  Rep.  834 ;  7  Asp.  Mar.  Law  Cas.  403 ; 
(1893)  P.  189). 

The  defendants  appealed. 

Scrutton,  K.C.  and  Loehnis  for  the  appellants. 
— When  the  master  ordered  the  mast  tio  be  cut 
away  he  believed  it  to  be  a  wreck,  and  it  was  cut 
away  to  avoid  iJie  loss  of  the  ship.  There  was, 
therefore,  no  general  sacrifice  in  this  case.  The 
plaintiffs  have  no  claim  for  general  average  loss 
against  the  underwriters  on  the  cargo.  They 
are  the  owners  of  both  ship  and  cargo,  and  have 
not  as  cargo  owners  paid,  and  are  not  liable  to 
pay,  contribution  to  general  average.  The  right 
to  ffeneral  average  depends  on  the  right  of  con- 
tribution as  between  ship  and  carffo.  Where  the 
same  person  is  the  owner  of  both,  there  can  be 
no  claim  for  general  average.  General  average 
assumes  separate  persons  whose  property  is  at 
stake  sharing  the  loss  of  one  whose  property  was 
sacrificed  for  the  benefit  of  the  others,  and  that 
gives  him  a  right  of  contribution  from  the  other 
persons.  Where  there  is  no  right  of  contribution 
the  loss  is  not  a  general  average  loss,  but  a  par- 
ticular average  loss.  This  case  is  within  the 
judgment  of  Barnes,  J  in  The  BrigeUa  (69  L.  T. 
Rep.  834;  7  Asp.  Mar.  Law  Cas.  403;  (1893)  P. 
189).  The  decision  of  Morcm  v.  Jones  (7  Ell.  &  B. 
503)  was  considered  in  WcUtheu)  v.  Mavrojani 
(22  L.  T.  Rep.  310 ;  3  Mar.  Law  Cas.  C.|S.  382;  L. 
Rep.  5  Ex.  116),  and  Bovill,  C.J.  says  it  was 
decided  on  the  special  facts  of  that  case.  A 
general  averaee  loss  cannot  be  recovered  under 
the  sue  and  labour  clause : 

Aitchison  v.  Lohre,  41  L.  T.  Bep.  323 ;  4  Asp.  Mar. 
Law  Cab.  168;  4  App.  Cm.  755. 

They  also  referred  to 

Dickenson  v.  Jardine,  18  L.  T.  Rep.  717 ;  3  Mar. 

Law  Cas.  O.  S.  126 ;  L.  Bep.  3  0.  P.  639  ; 
Simpson  v.  Thompson^  38  L.  T.  Bep.  1 ;   8  Asp. 

Mar.  Law  Cas.  567  ;  3  App.  Cas.  279  ; 
AUwood  V.  Sellar  and  Co ,  42  L.  T.   Bep.   644 ; 

4  Asp.  Mar.  Law  Cas.  288 ;  5  Q.  B.  Div.  286  ; 
Wright  v.  Marwood^  45  L.   T.  Bep.  297 ;  4  Asp. 

Mar.  Law  Cas.  451 ;  7  Q.  B.  Div.  62  ; 
Anderson^  Tritton,   and  Co.  v.    Ocean  Steamship 

Company t  52  L.  T.  Bep.  441 ;  5  Asp.  Mar.  Law 

Cas.  401 ;  10  App.  Cas.  107  ; 
Svensden  v.  Wallace^  52  L.  T.  Bep.  901;  5  Asp. 

Mar.  Law  Cas.  453  ;  10  App.  Cas.  404 ; 
Kidston  v.   Empire  Marine   Insurance  Company, 

15  L.  T.  Bep.   12  ;  2  Mar.  Law  Cas.  O.  S.  468 1 

L.  Bep.  2  C.  P.  357 ; 
Xenos  V.  Fox,  19  L.  T.  Bep.  84 ;  8  Mar.  Law  Cas. 

O.  S.  146 ;  L.  Bep.  4  C.  P.  665  ; 
Balmoral  Steamship  Company  v.  Marten,  85  L.  T. 

Bep.  389  ;  (1901)  2  E.  B.  896,  902  ; 
Lowndes  on  the  L%w  of  General  A^era^,  4th  edit., 

pp.  22,  23 ; 
Career's  Carriage  by  Sea,  seot  374  c.  note  (n) ; 
Phillips  on  Insaranoe,  seot.  1374 ; 
Beneoke  on  Marine  Insorance,  pp.  232,  260 ; 
Holt's  Law  of  Navigation  (1824),  p.  482  : 
Parson's  Law  of  Maritime  Insnranoe,  vol.  2,  p.  208) 

^dit.  of  1869). 


Ca/rver,  K.O.  and  /.  A,  Hamilton,  K.C.  for  tiie 
respondents. — This  is  not  a  question^  of  general 
average  pure  and  simple.  The  question  is  what 
is  the  bearing  of  the  doctrine  of  general  average 
on  this  policy,  what  risk  does  the  underwriter 
take  P  The  cutting  away  of  the  mast  was  an  act 
done  for  the  safety  of  the  whole  adventure,  the 
crew,  cargo,  and  ship,  and  was  therefore  a  general 
average  sacrifice.  A  right  of  contribution  is  not 
essential  to  a  claim  to  general  average.  The 
decision  of  Barnes,  J.  in  The  Brigella  (vbi  sup.)  is 
wrong.  The  right  to  general  avera^  does  not 
depend  upon  the  right  to  contribution,  and  the 
right  to  recover  here  is  not  under  the  sue  and 
labour  clause.  The  obligation  of  the  under- 
writers to  contribute  to  general  average  is  not 
under  that  clause  but  unaer  the  law  maritime : 
(per  Lord  Blackburn  in  Aitchieon  v.  Lohre,  41 
L.  T.  Rep.  323,  326;  4  Asp.  Mar.  Law  Cas.  168; 
4  App.  Cfas.  755,  764 ;  and  Chpenheim  v.  Fry,  8 
L.  T.  Rep.  385,  387;  3  B.  &  S.  873,  *4). 
The  same  principle  is  laid  down  in  two  American 
cases,  PoUer  v.  Ocean  Ineuraviee  Company 
(3  Sumner,  27)  and  Qreely  v.  TrenunU  fnimr- 
ance  Company  (9  Gushing,  415),  and  also  in  the 
text-books,  Emerigon  (Meredith's  edition),  c.  12, 
9.  39;  Phillips  on  Insurance,  sects.  1274,  1412; 
Benecke  on  Marine  Insurance,  p.  473.  The 
practice  of  avern^  staters  has  always  been  to 
adjust  general  average  irrespective  of  whether  or 
not  the  different  interests  are  owned  bv  the  same 
person.  The  dictum  of  Lord  Campbell  in  Moran 
V.  Jonee  (7  Ell.  &  B.  523,  533)  is  in  favour  of  the 
respondents.    They  also  referred  to 

Price  V.  **  Al"  Ships'  Small  Damage  Insurants 
Asiodation  Limited,  61  L.  T.  Bep.  278 ;  6  Aip. 
Mar.  Law  Cas.  435  ;  22  Q.  B.  Div.  580 ; 

Mouse's  case,  12  Co.  Bep.  63. 


Serutton  in  reply. 


Cur,  adv.  vult 


March  25. — The  written  judgment  of  the  court 
was  delivered  by 

Williams,  L.J. — ^This  case  raises  a  question  of 
great  importance.  The  circumstances  of  the 
case  are  such  as,  it  is  admitted,  would  give  rise  to 
a  general  average  claim  if  the  ship  and  car^ 
belonged  to  different  owners ;  but  it  is  said  that 
there  can  be  no  general  average  claim,  because 
the  ship  and  cargo  both  belong^  to  the  plaintiffs, 
and  as  there  could  be  no  contribution  there  was 
no  general  average  loss.  Mathew,  J.  has  held 
that  a  general  average  act  is  not  affected  by  the 
consideration  whether  there  will  be  a  contribntion 
or  not.  This  holding  is  contrary  to  the  opinion 
expressed  by  Barnes,  J.  in  The  Brigella  {nln 
8up.) ;  and  we  have  now  to  consider  which  view 
is  the  right  view.  We  agree  with  the  view  of 
Mathew,  J.  (now  Mathew,  L.J.),  and,  moreover, 
agree  so  entirely  with  the  reasons  he  has  given 
for  the  conclusion  at  which  he  has  arrived  that  we 
should  not  feel  it  necessary  to  add  a  word  to  those 
reasons  if  it  were  not  that  we  think  we  ought 
to  deal  particularly  with  the  reasons  expreraed 
by  Barnes,  J.  in  his  iudgment  in  The  BrigeUa, 
and  ought  to  state  the  principles  upon  which 
we  think  the  law  of  geneiul  average  loss  shoold 
be  based.  As  we  understand  the  judgment  of 
Barnes,  J.,  he  is  of  opinion,  first,  that  there  cannot 
be  a  general  average  act,  or  a  general  average  loss, 
unless  there  are  separate  interests  in  the  maritime 
adventure,  because  contribution  is  of  the  essence 
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of  the  maritime  law  of  general  average;  and 
there  cannot  be  oonMbntion  nnless  there  is 
diversity  of  interests ;  and  we  understand  him  to 
go  further  and  say  that  even  if  there  be  a  general 
average  act  in  a  case  where  ship,  cargo,  and 
freight  belong  to  one  adventurer  only,  vet  the 
law  of  contribution  cannot  be  applied,  for  the 
right  of  contribution  only  belongs  to  the  adven- 
turer who  had  an  interest  at  risk  against  an 
adventurer  whose  goods  have  been  saved  bv  the 
general  average  act,  and  that  it  is  impossible  for 
an  adventurer  to  enforce  by  legal  proceedings 
a  claim  against  himself  in  respect  of  the  salvage 
of  one  p^rt  of  his  property  by  the  sacrifice  of 
another.  It  is  said  that  such  a  right,  if  it  existed, 
could  only  be  enforced  by  the  s^venturer  suing 
himself,  which  is  impossible.  It  is  said,  furi/her, 
that  the  fact  that  the  ship,  freight,  and  cargo 
have  been  insured  with  different  underwriters 
can  make  no  difference,  because  the  only  interest 
which  the  underwriters  have  is  a  subrogated 
right  which  they  must  enforce,  if  at  aiu,  in 
the  name  of  the  assured,  as  the  owner  of  the 
property  sacrificed,  by  the  general  average  act 
against  the  same  persoo,  as  the  owner  of  the 
property  saved  by  that  sacrifice.  It  is  said  that 
the  obligation  to  contribute  in  general  average 
exists  Mtween  the  parties  to  the  adventure, 
whether  they  are  insured  or  not,  and  that  the 
circumstance  of  a  party  being  insured  had  no 
influence  apon  the  adjustment  of  the  general 
average.  It  seems  to  us  that  the  question  whether 
oontnbution  is  of  the  essence  of  a  general  average 
loss  or  a  mere  incident  of  it  must  depend  upon 
the  occasion  which  is  a  condition  of  such  an  act. 
It  is  not,  we  think,  true  to  say  that  it  is  only  the 
danger  to  the  ship,  freight  or  cargo,  which  neces- 
sitates and  justifies  sacrifice  by  the  master  of 
either  aportion  of  the  cargo  or  a  portion  of  the 
ship.  Tnis  may  be  done  in  fear  of  death,  and  if 
it  is  done  upon  a  proper  occasion  all  must  con- 
tribute to  tbe  loss.  If  there  be  one  owner  of 
ship,  freight,  and  cargo  h6  will  bear  it  all.  If 
there  be  several,  each  will  contribute  according  to 
the  value  of  his  interest.  The  object  of  this 
maritime  law  seems  to  be  to  give  the  master  of 
the  ship  absolute  freedom  to  make  what  sacrifice 
he  thinks  best  to  avert  the  perils  of  the  sea,  with- 
out any  regard  whatsoever  to  the  ownership  of 
the  propel^  sacrificed;  and  in  our  judgment 
such  a  sacrifice  is  a  general  average  act  anite 
independently  of  unity  or  diversity  of  ownership. 
Assuming  that  the  general  average  act  and  the 
general  average  loss  can  occur  independently  of 
oontribution,  there  still  remains  the  question 
whether  the  underwriters  on  a  policy  on  cargo 
can  be  held  liable  to  pay  to  an  owner  of  ship  and 
car^,  by  reason  of  his  insurance  of  cargo,  the 
contribution  which  the  cargo  owner,  if  he  had 
been  another  person  than  the  shipowner,  would 
have  had  to  pay  the  shipowner  in  respect  of  the 
general  average  loss  incurred  by  cutting  awav  the 
mast.  It  is  said  that  the  shipowner  could  not 
have  recovered  against  himself  as  cargo  owner 
this  contribution,  and  that,  as  the  only  liability 
of  the  underwriter  on  cargo  is  to  pay  as  a  general 
average  loss  a  contribution  which  the  cargo 
owner  could  be  compelled  to  pay,  he  has  no 
obligation  to  recoup  the  cargo  owner  a  contribu- 
tion which  he  has  not  paid  and  could  not  be  com- 
peUed  to  pay.  In  other  words,  it  is  said  that,  as 
the  cargo  owner  has  suffered  no  loss  he  can  there- 


fore claim  no  indemnity.  If  this  is  the  trae  view, 
the  converse  view  would  also  seem  to  be  true — 
viz.,  that  the  underwriter  on  a  policy  on  the  ship 
must  pay  the  whole  of  the  ship's  loss  by  the 
general  average  sacrifice  without  getting  the 
benefit  of  any  contribution  from  cargo  belonging 
to  the  shipowner  which  had  the  benefit  of  the 
sacrifice,  but  we  do  not  think  that  this  is  the 
true  view.  We  will  take  first  the  case  of  the  ship- 
owner who  has  insured  his  ship,  and  there  has 
been  a  general  average  sacrifice  and  loss  by  cut- 
ting away  the  masts  to  avert  the  instant  perils  of 
the  sea.  We  will  assume  there  is  cargo  on  board 
belonging  to  the  shipowner.  What  is  the  liability 
of  the  underwriter  on  the  policy  on  the  ship  P  It 
seems  to  us  that  his  liability  is  to  pay  the  loss 
incurred  by  cutting  away  the  masts  less  the  con- 
tribution by  the  shipowner  on  account  of  the 
cargo.  I  see  nothing  in  Dickensan  v.  Jardine  (ubi 
supJ)  to  prevent  this,  because  the  shipowner  hus 
already  in  his  pocket  his  own  contribution  as  cargo 
owner,  and  his  loss  is  ascertained  to  be  the  costs 
of  replacing  the  masts  less  his  own  contribution 
as  cargo  owner.  It  will  be  observed  that  in 
Dickenson  v.  Jardine  -jettison  was  expressly  covered 
by  the  policy,  and  the  assured  had  not  received 
the  con^ibutions  of  the  other  owners,  and  that 
therefore  the  underwriters  could,  upon  indemni- 
fying the  assured,  recover  the  contributions  in  his 
name,  whereas  in  a  case  like  the  present  the 
asHured  has  in  his  pocket  his  own  contribution,  so 
that  there  is  no  contribution  to  be  recovered,  and 
the  assured's  loss  has  heen pro  tanto  reduced  before 
he  makes  any  claim  on  the  underwriters.  Bat 
suppose  he  has  effected  a  policy  on  cargo.  What 
is  the  liiibility  of  the  underwriters  of  the  policy 
on  cargo  P  burelv  they  are  liable  to  pay  the  loss 
of  the  shipowner  by  reason  of  the  deduction  made 
by  the  underwriters  of  the  policy  on  the  ship  in 
respect  of  the  shipowner's  contribution  as  the 
owner  of  the  car^o;  and  mutatis  mutandis  a 
similar  result  is  arrived  at  if  the  general  average 
sacrifice  is  by  jettison  of  cargo,  and  ship  and  carso 
have  a  common  owner.  With  regard  to  the  right 
of  the  underwriter,  when  the  assured  is  owner  of 
ship  and  cargo,  to  deduct  the  contribution  due 
from  the  ship  or  cargo,  as  the  case  may  be, 
we  will  quote  the  words  of  Shaw,  O.J.  in  Qreeley 
V.  Tremoni  Insurance  Company  (9  Oushing,  419), 
who,  after  stating  that  the  underwriter  is  liable 
directly  to  the  assured  for  a  loss  in  its  nature  a 
general  avera^  loss,  that  is,  resulting  from  a 
voluntary  sacrifice,  without  waiting  to  collect  the 
contributory  shares  from  other  persons,  says: 
'*  But  the  rule  does  not  apply  where  the  assured 
is  owner  of  the  vessel  and  cargo.  Then,  as  owner 
of  the  carffo,  being  bound  to  contribute,  he  is 
deemed  to  have  the  contribution  in  his  own  hands, 
and  therefore  is  clearly  pro  tanto  indemnified,  and 
cannot  collect  of  the  underwriters  a  sum  of  monev 
to  be  recovered  back  by  the  underwriter  himself. 
It  seems  to  us  that  uiis  passap^  is  quite  right 
and  a  working  out  of  the  principle  on  which  the 
law  of  the  general  average  is  based.  This  view 
seems  to  us  to  obviate  any  difficulty  arising  from 
the  fact  that  a  man  cannot  sue  himself  and  from 
the  legal  proposition  that  the  only  rieht  of  the 
underwriters  in  respect  of  collection  of  contribu- 
tions is  to  sue  in  the  name  of  the  assured.  There 
is  nothing  in  this  conclusion  contrary  to  any 
English  autiiority.  It  is  true  that  no  English  case 
expressly  decides  the  point.  But  there  is  a  dictum 
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of  Lord  Campbell  in  Moran  ▼.  Jones  {ubi  sup.), 
and  an  opinion  of  Blackbam,  J.  in  Oppenheim  y. 
Fry  {uhi  sup,).  In  the  former  case  Lord  Camp- 
bell said  (7  El.  &  B.  533) :  "  And,  where  there  are 
separate  insurances  on  ship  and  freight,  the 
calculation  mast  be  made  as  to  the  amount  of 
the  contribution  by  each,  although  the  whole 
freight  which  was  in  peril  is  to  be  received  by  the 
owner  of  the  ship,  and  without  insurance  the  whole 
of  the  loss  wotud  fall  upon  him.*'  And  in  the 
latter  case  Blackburn,  J.  said  (8  L.  T.  Rep.  387  ; 
3  B.  &  S.  884) :  **  I  think  it  is  not  necessary  for  the 
decision  of  this  case  to  say  whether  the  extra- 
ordinary expenditure  was  general  ayerage  or  not, 
though  I  have  a  strong  impression  that,  where  a 
voluntary  sacrifice  is  made  for  the  benefit  of  the 
whole  adventure,  it  is  general  average;  whether 
the  ship  and  cargo  and  freight  belons  to  one  only 
or  to  dmerent  adventurers."  Agaiiist  this  there  is 
the  opinion  of  Barnes,  J.  expressed  in  The  BrigeUa 
{ubi  sup.).  American  authority,  as  we  have  already 
said,  is  strongly  in  favour  of  the  view  expressed 
hj  Mathew,  J.,  and  the  whole  question  is  well 
discussed  by  Story,  C.J.  in  his  judgment  in 
Potter  v.  Ocean  Insurance  Company,  He  says 
(3  Sumner,  39) :  **  But  the  argument  is  that  here 
there  was  no  cargo  on  board,  and  that  there  can 
be  no  contribution  by  freight  or  carffo ;  but  the 
whole  is  to  be  borne  by  the  ship ;  and  that  there- 
fore it  is  a  particular  average  on  the  ship  and  not 
a  general  average.  The  argument  proceeds  upon 
the  ground  that  what  is  and  what  is  not  a  general 
average,  does  not  depend  upon  the  nature  and 
object  of  the  thing  done,  or  sacrifice  made,  for 
the  general  good;  but  solely  upon  the  point 
whether  there  are  in  fact  different  contributory 
subjects.  I  do  not  so  understand  the  law.  As  1 
understand  it,  the  rule  as  to  what  constitutes  a 
general  average  or  not,  is  founded  upon  the  con- 
sideration whether  it  is  for  the  benefit  of  all  who 
are  or  may  be  interested  in  the  accomplishment 
of  the  voyage ;  or  only  for  the  benefit  of  a  parti- 
cular party.  Suppose  a  person  to  be  owner  of 
the  ship  and  cargo,  and,  of  course,  ultimately  of 
the  freight  also,  and  he  should  insure  the  ship, 
cargo,  and  freight  in  three  different  policies  by 
different  offices,  if  a  jettison  should  be  made  or 
a  mast  be  cut  away,  or  any  other  sacrifice  be 
made  for  the  common  benefit  of  all  concerned  in 
the  voyage,  there  can  be  no  doubt  that  this 
would  DC  a  case  of  general  average,  and  the 
underwriters  on  ship,  cargo,  and  freight  must  all 
contribute  as  for  a  general  average.  What 
possible  difference  in  such  a  case  could  it  make 
that  the  same  underwriters  were  underwriters  in 
one  policy  on  the  ship,  cargo,  and  freight;  or 
that  the  owner  singly  had  no  insurance  at  all,  or 
an  insurance  upon  one  only  of  the  subjects  put 
at  hazard  P  Must  not  the  loss  still  be  treated  in 
the  contemplation  of  the  law  as  a  general 
average  or  in  the  nature  of  a  general  average  P 
As  I  understand  it,  the  phrase  *  general  average,' 
as  found  in  our  policies  of  insurance,  is  used  in 
contradistinction  to  particular  average.  It  means 
a  voluntary  sacrifice  for  the  benefit  of  the  voyage, 
and  not  merely  en  involuntary  encounter  of  a  loss 
without  action  or  design.  It  looks  to  the  efficient 
cause  of  the  loss,  and  not  to  the  effects  of  it.  It 
looks  to  the  consideration,  whether  the  act  is 
intended  for  the  benefit  of  idl  concerned  in  the 
voyage,  and  not  in  particular  to  the  consideration 
who  are  to  contribute  towards  the  indemnity. 


To  be  sure,  if  the  owner  stands  as  his  own  insurer 
throughout,  the  question  degenerates  into  a  mere 
distinction,  for  it  is  a  pure  speculative  inquiry 
Not  so  when  there  is  an  insurance ;  for  in  such  a 
case  the  underwriters  are  pro  tanto  benefited  by 
the  sacrifice  or  other  act  done,  and  they  are  in  a 

i'ust  sense  bound  to  contribute  towards  it.**  We 
lave  only  to  add  generally  that,  in  our  judgment, 
the  underwriters  have  throughout  the  adventure 
such  inchoate  property  and  fiabilitjr  to  loss  as  to 
make  it  right,  wiUiin  the  true  principle  of  the 
law  of  ^neral  average,  that  upon  the  adjustment 
their  ri^ht  to  contribution  and  their  loss  as 
underwriters,  as  the  case  may  be,  should  be  taken 
into  consideration  in  the  nnal  account  More- 
over, it  is  further  worthy  of  observation  that  the 
view  of  the  law  which  we  have  taken  agrees  with 
the  practice  of  average-staters  and  underwriten, 
both  before  and  since  the  decision  in  The  BrigeUa 
and  this  practice  is,  in  my  opinion,  really  essential 
if  the  spirit  of  the  law  of  general  average  is  to 
be  applied  to  the  conditions  of  navigation  of 
the  present  day.  The  appeal  must  be  dismissed 
with  costs. 

Solicitors  for  the  plaintiffs,  W,  A,  Crump  and 
Son, 

Solicitors  for  the  defendants,  WaUons,  Johnson, 
Buhh,  and  Whatton, 


Wednesday,  May  7,  1902. 

(Before  Williams,   Rombb,   and 
Mathbw,  L. JJ.) 

Be  AN  Arbitration  bbtwrbn  Ttrbr  and 
Go.  AND  Hbsslbr  and  Co.  (a) 

APPBAL  FROM  THB  KINO'S  BBNCH  DIVISION. 

Charter-party — Time  charter  at  periodical  pay- 
ments in  advance — Power  reserved  to  owners  o% 
default  of  payment  to  withdraw  vesselr^WaPfer 
— Estoppel— 'Evidence, 

By  a  charter-party  a  ship  was  let  f&r  nine  monXht, 
the  charterers  to  pay  for  the  hire  of  the  ship  at 
an  agreed  rate,  fortnightly  in  advance,  anain 
default  of  such  payment  the  owners  to  have  ike 
faculty  of  witJidrawing  the  ship  from  the  service 
of  the  charterers.  The  owners  were  to  pay  the 
wages  of  captain  and  crew^  hut  the  cKarieren 
were  to  pay  for  coals ,  port-charges,  &c.,  and  <A« 
captain  was  to  he  under  their  orders  and  direc- 
tions as  regarded  employmeni.  After  the 
charterers  had  had  the  use  of  the  ship  for  two 
m^mths  they  m^de  default  in  making  the  fort- 
nightly payment  due  on  the  2l8^  June,  The  ship 
was  thm  on  a  voyage  to  8,  where  she  arrived  on 
the  26th,  and  while  there  the  cavtain  telegraphed 
to  H.  to  order  the  cargo  to  he  ready.  After 
lying  two  days  at  8,  the  ship  started  on  the 
27th  for  H,  On  the  2Sth  the  ovmers  gave  notice 
to  the  charterers  of  their  withdrawal  of  the  ship 
by  recuon  of  the  charterers*  default  in  the  pay- 
ment due  on  the  21st, 

Held,  reversing  the  judgment  of  the  King's  Bench 
Division  (84  L.  T,  Eep,  653 ;  9  Asp.  Mar.  Law 
Gas.  186),  that  upon  these  facts  there  voas  no 
evidence  of  any  waiver  by  the  shipowners  of  their 
right  to  withdraw  the  vessel,  nor  of  any  cimdud 
on  their  part  estopping  them  from  insisting  ou 
their  right, 

(a)  Reported  by  £.  Manlbt  Smith,  Eiq.,  Barrlsler-M-lAW. 
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This  was  an  app^  by  Hesaler  and  Go.  from  a 
judgment  of  the  King's  Bench  Division  (Kennedy 
and  PhiUimore,  JJ.)  upon  an  award  in  the  form 
of  a  special  oaue  stated  by  arbitrators  for  the 
opinion  of  the  court. 

By  a  charter-party  dated  the  13th  Feb.  1900 
and  made  between  Hessler  and  Go.,  as  owners, 
and  Tyrer  and  Go.,  as  charterers,  the  steamship 
Lagom  was  let  by  the  owners  to  the  charterers 
"  for  the  term  of  about  nine  calendar  months." 

The  chuier-party  provided  that  the  owners 
should  pay  the  wages  of  the  captain  and  crew, 
and  that  the  charterers  should  pay  for  the  hire 
of  the  vessel  at  the  rate  of  4252.  per  calendar 
month,  commencing  on  the  day  of  delivery,  and 
at  the  same  rate  for  any  part  of  a  month,  "  pay- 
ment to  be  made  in  cash  fortnightly  in  advance 
to  owners  in  West  Hartlepool,  and  in  default  of 
soch  payment  or  payments,  as  herein  specified, 
the  owners  or  their  a^nts  shall  have  the  faculty 
of  withdrawing  the  said  steamer  from  the  service 
of  the  diarterers";  and  that  the  charterers 
shonld  provide  and  pay  for  all  the  coals, 
port  chiurges,  pilotages,  agencies,  commissions, 
expenses  of  loading  and  unloading,  and  that  the 
captidu,  although  appointed  by  the  owners,  should 
be  under  the  orders  and  directions  of  the  charterers 
as  regarded  employment. 

The  ship  was  handed  over  to  the  charterers  on 
the  6th  April  1900,  and  on  that  day  the  first  fort- 
night's payment  in  advance  was  duly  made.  The 
second  payment  was  due  on  the  20th  April,  and 
was  paid  on  tiie  27th  April.  The  third  payment 
was  due  on  the  6th  May,  and  was  paid  on  the  10th 
May.  The  fourth  payment  was  due  on  the  20th, 
and  was  paid  on  the  26th  May.  The  fifth  pay- 
ment was  due  on  the  6th,  and  was  paid  on  tne 
llih  June. 

No  complaint  was  ever  made  by  the  owners 
about  ilie  hire  not  being  paid  on  the  day  when  it 
was  due,  and  no  suggestion  was  ever  made  that, 
if  the  hire  was  not  paid  on  the  actual  date  when 
it  became  due,  the  vessel  would  be  withdrawn 
from  the  service  of  the  charterers. 

On  the  21st  June  another  fortnight's  hire 
became  due  in  advance.  No  application  for  pay- 
ment thereof  was  made,  and  no  debit  note  was 
sent  therefor,  and  no  intimation  was  given  that  if 
the  hire  was  not  pud  the  vessel  would  be  with- 
drawn from  the  charterers'  service. 

On  the  21st  June  the  vessel  had  just  com- 
menced a  voyage  from  Burntisland  to  Stockholm 
on  the  charterers'  account.  She  arrived  at  Stock- 
holm on  the  25th  June,  and  lay  there  until  the 
27th,  when  she  proceeded  to  Hemosand  to  load 
her  homeward  cargo  on  the  charterers'  account. 
While  at  Stockholm  the  master  telegraphed  to 
Hemosand  to  order  the  cargo  for  the  steamer  to 
be  ready. 

On  the  28th  June  the  owners  telegraphed  to 
the  charterers  that,  as  they  had  not  received  the 
hire  due  on  the  2l8t,  they  withdrew  the  steamerin 
accordance  with  the  charter. 

Prior  to  this  teles^ram  the  owners  never 
demanded  payment  of  the  hire  or  sent  a  debit 

note. 

The  dispute  between  the  owners  and  the  char- 
terers  as  to  the  right  of  the  owners  to  act  in  this 
way  was  referred  to  arbitration. 

The  arbitrators  found  as  a  fact  that  the  owners 
had  waived  the  immediate  and  punctual  payment 
of  the  hire,  and  ought  to  have  demanded  payment 


of  the  hire  before  withdrawing  the  vessel  from 
the  service  of  the  charterers ;  and  that  the  with, 
drawal  was  not  bond  fide  for  the  purpose  of 
enforcing  payment  of  the  hire,  freignts  at  the 
time  of  tne  withdrawal  having  greatly  increased ; 
and  that  the  withdrawal  was  an  unlawful  act  on 
the  part  of  the  owners  for  which  the  charterers 
were  entitled  to  damages. 

The  award  was  stated  in  the  form  of  a  special 
case  for  the  opinion  of  the  court,  the  question 
being  whether,  under  the  facts  above  stated,  the 
owners  were  entitled  to  withdraw  the  ship  from 
the  service  of  the  charterers. 

The  King's  Bench  Division  (Kennedy  and 
Phillimore,  JJ.)  were  of  opinion  that  the  with- 
drawal was  unlawful,  and  gave  judgment  for  the 
charterers. 

The  owners  appealed. 

/.  A,  Hamilton  K.G.  (BigJiam  with  him)  for 
the  owners. — The  arbitrators  have  not  found,  nor 
is  there  in  the  facte  any  evidence  that  the  owners 
waived  their  right  to  rescind.  Nor  have  the 
owners  done  anythinfl^  which  could  be  construed 
as  an  intimation  to  the  charterers  that  punctual 
payment  would  not  be  required  so  as  to  induce 
the  charterers  to  alter  their  position  by  incurring 
expenses  in  dealing  with  the  ship.  The  charter- 
party  contains  no  provision  that  the  owners  shall 
srive  any  notice  to  the  charterers  before  demand- 
ing payment.  The  captain,  so  far  as  his  employ- 
ment is  concerned,  is,  by  the  terms  of  the 
charter-party,  under  the  orders  and  disposition 
of  the  charterers,  and  the  fact  of  his  continuing 
tht)  voyage  after  the  2l8t  June  cannot  be  made 
use  of  as  though  he  were  for  that  purpose  the 
"owner's"  agent.  The  charterers  chose  to  con- 
tinue the  voyage,  knowing  that  they  were  in 
default  with  the  payment;  and  what  they  did 
they  did  at  their  own  risk.  In  the  court  below 
reliance  was  placed  upon  two  cases : 

Nova  Scotia  Steel  Company  Limited  v.  Sutherland 
Steam  Shipping  Company  Limttedt  5  Com.  Cas. 
106; 

WilUama  v.  Stem,  42  L.  T.  Bep.  719  ;  5  Q.  B.  Div. 
409. 

Carver,  K.G.  {Bateeon  with  him)  for  the  char- 
terers.— The  owners  have  waived  their  right  to 
withdraw  the  ship.  If  they  intended  to  exercise 
their  right  they  should  have  given  notice  to  the 
charterers  on  the  2l8t  June.  They  allowed  the 
ship  to  continue  her  voyage  when  they  could  by 
telegraphing  have  stopped  her  at^  once,  and  in 
consequence  of  their  refraining  to  do  so  the 
charterers  incurred  expenses  in  dealing  with  the 
ship.  Even  if  they  were  not  bound  to  exercise 
their  option  on  t^e  2l8t  June,  they  ought  to 
have  exercised  it  within  a  reasonable  time  after. 
The  master  of  the  ship  was  their  servant,  and 
they  were  bound  by  his  acte  in  continuing  the 
voyage  after  the  charterers  had  made  default.  A 
forfeiture  clause  such  as  this  one  on  which  the 
owners  rely  should  be  construed  strictly  against 
them.  The  same  principles  should  be  apphed  as 
those  which  at  common  law  apply  to  a  forfeiture 
for  nonpayment  of  rent. 

Williams,  L.J. — In  my  iudgment  this  appeal 
must  succeed.  I  agree  with  the  decision  of  the 
Divisional  Gourt  in  so  far  as  the  learned  judges 
there  held  that  there  was  no  necessity  for  a 
demand  of  payment  being  made  by  the  shipowners 
before  they  were  entitled  to  exercise  their  power 
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of  rescinding  the  charter-party.  The  sole  question 
18  whether  on  the  facts  stated  in  the  special  case 
there  is  any  evidence  of  a  waiver  by  the  ship- 
owners of  their  power  of   rescission.      In   my 
opinion  there   is  none.     It  was  contended  on 
l)eha]f  of  the  charterers  that  the  owners'  power 
of  rescinding  the  conti*act  ceased  to  exist  unless 
the  owners  exercised  it  the  moment  tbey  became 
entitled  to  it.    There  are  no  words  in  the  charter- 
party  requiring  any  such  immediate  exercise  of 
the  power,  but  it  was  argued  that  the  owners' 
failure  to  exercise  the  power  was  evidence  that 
they  waived  their  riffht.    I  cannot  asree  to  that. 
The  argument  involves  this,  that  if  the  owners 
held  their  hand  at  all,  while  the  expenses  of  the 
ship  were  going  on,  that  of  necessity  operated 
as  a  waiver  of  their  right  to  rescind.    Reliance 
was  placed  upon  the  way  in  which  the  ship  was 
employed  between  the  2 1st  and  the  28th  June, 
and  it  was  said  that  becau&e  the  master  of  the 
ship  was  for  some  purposes  the  servant  of  the 
shipowners,  the  employment  of  the  ship  in  that 
week  amounted  to  a  waiver  by  the  shipowners  of 
their  right  to  withdraw  the  vessel.    To  my  mind 
the  facts  show  nothing  of  the  sort.    The  charter- 
party  expressly  provides  that  the  captain  is  to  be 
under  the  orders  and  directions  of  the  charterers 
as  regards  employment,  so  that  what  was  done 
by  him  in  prosecuting  the  voyage  from  the  21st 
to  the  28th  June  was  done  under  the  orders  and 
directions  of  the  charterers.    There  is  no  ground 
whatever  for  relying  on  the  mere  lapse  of  time 
during  which  the   owners   held   their  hand  as 
showing  that  the  charterers  were  induced  to  alter 
their  position  by  the  conduct  of  the  owners.    The 
charterers  were  in  default,  and  they  must  have 
known  that  they  were  in  default,  yet  they  ran  the 
risk,  and  chose  to  go  on  and  take  the  course  they 
did.    For  these  reasons  I  think  that  the  appeal 
must  be  allowed. 

BoMBB,  L.J. — I  am  of  the  same  opinion.  It 
is  possibly  a  hard  case  upon  the  chaiterers,  but 
to  my  mind  the  question  as  it  arises  on  this 
charter-party  is  penectly  clear.  There  is  no  pro- 
vision in  the  charter-party  that  the  owners,  before 
exercising  their  right  to  rescind  on  default  being 
made  in  payment  of  the  hire,  must  give  notice 
to  the  ohaSrterers  and  demand  payment.  Nor  can 
any  such  term  be  implied  in  this  agreement.  The 
charterers  knew  that  the  owners  had  a  right  to 
rescind  the  moment  default  was  made  in  paying 
the  hire.  In  a  mercantile  contract  of  this  sort 
the  court  cannot  imply  a  term  that  the  owners 
must  take  any  such  steps  as  those  which  the 
charterers  suggest  before  insisting  on  their  right 
to  rescind,  which  arises  in  consequence  of  the 
charterers'  default.  I  think  that  the  owners  were 
entitled  to  exercise  their  right  without  giving  any 
prior  notice  to  the  charterers  requiring  payment. 
The  charterers  therefore  can  only  succeed  here 
by  showing  that  the  shipowners  have  waived  their 
right  or  have  estopped  themselves  from  exercis- 
ing their  right.  In  my  opinion  there  is  nothing 
in  the  facts  before  us  to  justify  the  court  in 
taking  either  view.  The  shipowners  have  done 
nothing  at  all.  The  master  of  the  ship,  in  carry- 
ing out  his  duties  as  master  and  continuing  the 
voyage  of  the  vessel  in  accordance  with  the  orders 
of  the  charterers,  has  not  done  anything  which 
c^n  be  considered  as  an  active  step  on  the  part  of 
the  owners  bearing  any  relation  to  the  question 
before    us.     The  owners  themselves  have  done 


nothing  except  to  give  the  charterers  a  wed^*! 
time  in  which  to  pay  the  money  due  from  them. 
That  is  not  such  a  delay  as  to  justify  the  court 
in  holding  that  the  owners  intended  to  abandon 
or  waive  their  right  of  rescinding  the  charts- 
party.  In  my  opinion,  as  at  present  advised,  it 
would  not  be  unreasonable  for  a  shipowner,  in  a 
case  like  the  present,  to  allow  the  charterers  some 
little  time  in  which  to  pay  the  money  due  before 
exercising  a  right  to  determine  the  charter-party. 
I  should  DO  sorry  to  hold  that  the  owner  lost  hia 
right  unless  he  acted  with  absolute  promptitode. 

Then  it  is  said  that  when  the  owners  gave  time 
to  the  charterers  they  must  have  known  that  the 
charterers  would  probably  go  on  making  use  of 
the  ship  and  incurring  expenses  in  her  manage- 
ment. The  owners  are  therefore,  it  is  argued, 
estopped  from  now  insisting  on  their  right.  But, 
as  the  owners  had  given  tune  to  the  charteren 
to  pay,  the  charterers  must  be  taken  to  have 
Imown  that  what  they  did  in  that  time  wa«  done 
at  their  own  risk.  How  can  the  charterers  now 
say  that  their  continued  working  of  the  ship 
during  a  period  when  they  knew  that  the  charts- 
party  was  liable  to  be  determined  by  reason  of 
their  own  default  has  given  them  a  right  of 
depriving  the  owners  of  their  power  of  resois- 
sionP  I  see  no  ground  for  saying  that  the 
owners  lost  their  power  of  rescinding  the  oharter- 
party,  and  I  agree  that  the  appcMtl  should  be 
allowed. 

Mathbw,  L.J. — I  am  of  the  same  opinion. 
On  the  words  of  the  charter-puiy  I  think  that 
the  matter  is  clear.  I^othing  oould  have  been 
easier  than  to  have  inserted  in  the  agreement  a 
clause  that  the  power  of  withdravring  the  ship 
should  not  be  exercised  except  within  so  many 
hours  after  a  demand  for  the  hire  in  arrear.  But 
no  such  provision  is  to  be  found  in  the  agreement, 
so  that  on  the  plain  construction  of  the  document 
no  notice  on  the  part  of  the  shipowners  was  here 
necessary  before  tiiey  exercised  their  ri^ht  of 
rescission.  That  right  was  simply  one  g^ven  to 
the  owners  to  put  an  end  to  the  charter-party. 
It  is  a  misdescription  to  talk  of  "  forfeiture/*  and 
it  is  out  of  place  to  discuss  the  law  as  to  the 
forfeiture  of  a  lease  for  non-payment  of  rent  with 
the  view  of  explaining  a  mercantile  contract  of 
this  kind.  The  intention  of  the  parties  as  shown 
by  the  agreement  clearly  is  that^  without  giving 
any  notice,  the  owners  were  to  have  the  right  of 
determining  it  in  case  of  default  by  the  charterers 
in  paying  the  hire.  Then  it  vras  said  that  the 
circumstances  set  out  in  the  special  case  are 
evidence  of  a  waiver,  and  an  estoppel  of  the 
owner's  right.  Reliance  was  placed  on  the  fact 
that  after  the  charterers  had  made  default  the 
master  of  the  ship  went  on  with  the  voyage,  and 
it  is  said  that  the  master  vras  the  agent  of 
the  owners.  The  answer  to  that  is  that  by 
the  express  terms  of  the  charter  party  the  master 
was  under  the  orders  and  directions  of  the  char- 
terers as  regards  his  employment.  I  see  no 
evidence  on  which  we  could  say  that  the  owners 
waived,  or  were  estopped  from  exercising  their 
right,  and  I  agree  that  the  appeal  should  be 
aUowed.  Appeal  aOawed. 

Solicitors :  for  the  owners,  W.  A.  Crump  and 
Son,  for  TumbuU  and  Tilly,  West  Hartlepod; 
for  the  charterers.  Field,  Soecoe,  and  Oo,,  for 
Bateions,  Warr,  and  Wimehurei,  LiverpooL 
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Wednesday,  Jtme  18, 1902. 

(Before  Collins,  M.B.,  Mathbw  and  Oozbvb- 
Hardt,  L.JJ.,  and  Nautical  Assbssors.) 

The  Ovingdban  Grangb.  (a) 

CoUinon — CorUrUmtary  negliaence — Thames  Bye- 
laws,  1898,  bys'law  47. 

The  ste<Mnship  F.,  proceeding  down  the  river 
Thames  against  the  tide,  committed  a  breach  of 
bys'law  47  of  the  Thames  Bye-laws  in  neglecting 
to  vHJtit  at  B,  foint  until  the  steamship  O.  G., 
which  was  coming  up  with  the  tide,  and  which 
at  the  time  was  twrnxng  in  the  river  preparatory 
to  entering  a  dock,  had  passed  clear,  A  collision 
occurred. 

Held,  that  although  the  O.  G.  was  to  blame  for  not 
keeping  a  proper  look-out  and  for  turning 
without  proper  care,  the  F.  was  also  to  blame 
for  hindering  the  manoeuvres  of  the  O.  G.  by 
not  obeying  the  rule,  and  so  contributing  to  the 
ecUision, 

Hie  judgment  cf  the  President  {Sir  F,  Jeune) 
affirmed. 

This  was  an  appeal  by  the  plaintiffs,  the  owners 
of  the  Norw^ian  steamship  J^orse^,  from  a  jadg- 
ment  of  the  President  (Sir  F.  Jenne j  pronouncing 
that  vessel  partly  in  fault  for  a  collision  between 
the  Forsete  and  the  defendants'  steamship 
Ovingdean  Orange, 

The  case  is  reported  85  L.  T.  Rep.  344 ;  9  Asp. 
Mar.  Law  Gas.  242;  (1901)  P.  127. 

The  Forsete  was  a  wooden  steamship  of  526  tons 
flrrosB  register,  and  at  the  time  of  the  collision  was 
on  a  voyage  from  London  to  Grimsby  in  ballast. 

The  Ovingdean  Grange  was  a  steamship  of  2413 
tons  gross  register,  and  was  on  a  voyage  from 
Antwerp  to  Bnenoe  Ayres,  vid  London,  with  a 
general  cargo  and  two  passengers. 

The  collision  occurred  about  8.30  a.m.  on  the 
22iid  Aug.  1900  off  BlackwaU  Point,  Blackwall 
Beach,  river  Thames.  The  weather  at  the  time 
was  dear,  the  wind  a  fresh  breeze  from  the  S.W., 
and  the  tide  one-third  flood  of  the  force  of  about 
two  knots  an  hour. 

The  Forsete  was  coming  down  the  river  keeping 
to  the  southward  of  mid-channel,  making  four  to 
five  knots  through  the  water.  The  Ovingdean 
Grange,  having  previously  sounded  four  blasts  on 
her  whistle  as  a  signal  that  she  was  about  to  turn 
in  the  river,  and  tnen  three  more  as  her  ennnes 
were  pnt  astern,  was  swinging  under  a  port  helm 
with  a  tug  towing  on  her  starboard  bow  prepara- 
toiT  to  entering  the  West  India  Dock. 

The  movements  of  the  Forsete  were  hampered 
by  a  sailing  barge  coming  up  river,  which  passed 
cloee  under  her  stem  and  struck  her,  and  pre- 
vented the  Forsete  from  porting  and  going  under 
the  stem  of  the  Ovingdean  Grange  as  she  might 
otherwise  have  done.  The  Forsete  struck  the 
Ovingdean  Grange  on  the  port  side  about  the 
main  rigging. 

It  was  admitted  that  the  Forsete  had  neglected 
to  stop  and  wait  above  BlackwaJl  Point  in  oreach 
of  bye-law  47  of  the  Thames  bye-laws. 

Bye-law  47  of  the  Bye-Laws  for  the  Regula- 
tion of  the  Eiver  Thames  1898  is  as  follows  : 

Steam  veatelB  navigatiiig  against  the  tide  eball  before 
nmndisf  the  foUofriag  pomte,  viz. :  .  .  .  Blackwall 
Point,  wail  until  any  other  veaaels  rounding  the  point 
with  the  tide  have  pasted  olear. 

Ce)  Beport«d  by  Chbistopbib  Hiad«  Esq.,  Barrliter-at-Law. 


The  President  (Sir  F.  Jeune)  found  both  vessels 
to  blame. 

Pickford,  K.G,  and  Stubbs  (AspiTiaU,  K.O.  with 
them)  for  the  appellants. 

Laing,  K.C.  (Dawson  Miller  with  him)  for  the 
respondents. 

Pickford,  K.C.  in  reply. 

The  following  cases  were  referred  to 

Cayzer,  Irvine,  and  Co.  v.  Carron  Company ;  The 
Margaret,  52  L.  T.  Bep.  361 ;  5  Asp.  Mar.  Law 
Cas.  371 ;  9  App.  Cas.  873 ; 

The  Santpareil,  82  L.  T.  Bep.  606;  9  Asp.  Mar. 
Law  Caa.  78 ;  (1900),  P.  267. 

Collins,  M.B. — ^This  is  an  appeal  from  the  de- 
cision of  the  learned  President  brought  on  behalf 
of  the  steamship  Forsete,  The  learned  President 
has  found  that  the  Ovingdean  Grange  was  to 
blame,  because  she  did  not  keep  a  sufficient  look* 
out  He  has  also  found  that  the  Forsete  is  to  blame, 
because  the  Forsete  violated  a  rule  of  the  Thames, 
and  if  she  had  regarded  it  she  would  not  have  been 
in  the  place  where  the  collision  actually  occurred ; 
and  he  has  found  as  a  fact,  that,  being  in  the 
place  where  she  was,  and  having  regard  to  the  other 
circumstances,  namely,  the  presence  of  barges 
there  also,  she  hampered  the  Ovingdean  Change 
in  carrying  out  the  manoeuvre  she  was  attempt- 
ing to  carry  out,  and  therefore  it  placed  on  the 
Ovingdean  Grange,  in  order  to  avoid  a  collision, 
the  obligation  of  taking  more  than  ordinary 
care,  which  is  a  greater  obligation  than  that 
which  can  be  insisted  upon  by  the  owners 
of  the  Forsete.  The  circumstances  are  these : 
The  Forsete  was  going  down  the  river  and 
approaching  Blackwall  Point.  The  Ovingdean 
Grange  was  coming  up  the  river  and  was  about 
to  gc  into  dock,  and  when  she  got  opposite 
Blackwall  Point  she  found  it  necessary  to  turn 
round.  She  had  a  steam  tug  in  attendance  which 
assisted  her  in  the  operation  of  turning  round 
and  going  into  the  dock,  which  was  further  up  the 
river.  The  Forsete  was  coming  down  the  river 
as  I  have  said,  and  under  art.  47  of  the  Thames 
Bye- laws  it  is  thus  provided  :  [The  learned  judge 
then  read  the  rule.  J  The  Forsete  saw  the  Oving- 
dsa/n  Grange,  and  the  Forsete  slowed,  it  is  true, 
but  as  a  matter  of  fact  she  continued  upon  her 
course  and  found  herself  in  the  position  at  which 
the  collision  ultimately  took  place,  when  it  did 
take  place.  The  learned  judge  has  found  that  in 
not  having  waited  within  the  meaning  of  that 
rule  she  did  wrong ;  and  that  she  did  not  wait  in 
the  sense  of  waiting  until  the  manoeuvre  which 
the  other  vessel  was  carrying  out  was  over  is 
clear  from  the  facts  proved.  It  is  clear  she  went 
on,  and  it  seems  to  me,  and  the  learned  Presideu  i 
has  so  found,  that  in  going  on  she  took  the  risk 
of  hampering  the  manoeuvre  which  the  Ovingdean 
Grange  was  carrying  out.  The  President  has 
found  that  the  Ovingdean  Grange,  in  carrying 
out  this  manoeuvre,  was  guilty  of  negligence  and 
did  not  keep  a  sufficient  look-out,  but  he  does  not 
find,  and  it  is  not  contended,  there  was  any 
element  of  negligence — that  is  to  s^,  that  she 
was  wrong  in  turning  at  that  place.  He  does  not 
find  that  she  came  more  than  midway  over 
towards  the  southern  side.  She  was  in  charge  of  the 
tug,  and  is  a  lai*ge  vessel,  and  obviously  it  would 
not  be  just,  with  any  particular  degree  of  nicety, 
to  decide  what  particular  area  she  was  entitled 
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to  cover.  Therefore  it  is  not  sa^gested  there 
was  any  negligence  either  in  the  pla^  or  manner 
in  which  she  carried  out  this  manoeuvre,  but  the 
President  has  found  that  she  did  not  keep  a  suffi- 
cient look-out,  and  he  visited  that  upon  her.  If 
the  Forsete  had  not  contributed,  in  the  sense  of 
negligence  on  her  part,  to  the  collision,  then  the 
Forsete  would  oleany  have  been  free  from  blame. 
But  the  collision  takes  place,  and  the  Forsete  is 
claiming  damages  against  a  vessel  which  the 
President  has  found  to  have  been  negligent.  Then 
comes  the  question,  What  about  the  position 
of  the  Forsete  herself?  She  broke  the  rule, 
but  though  she  broke  it,  that  in  itself,  as 
he  properly  says,  does  not  alter  the  position 
of  the  Forsete — not  in  itself  alone— but  it  is  a 
factor  in  determining  whether  what  the  Forsete 
did,  did  form  part  of  the  negligence  which 
brought  about  the  collision.  It  is  clear,  on  the 
President's  finding,  that  the  Forsete  ought  not  to 
have  been  where  she  was  at  the  time  of  the 
collision.  That,  again,  is  not  enough,  but  he 
goes  on  to  find  that  the  fact  that  the  Forsete  was 
there,  coupled  with  the  fact  that  a  couple  of 
barges  were  there  also— all  these  things  together 
complicated  the  manoeuvre  which  the  Ovingdean 
Change  was  carrying  out  in  such  a  way  that  she 
was  hampered  by  the  act  of  the  Forsete.  The 
Forsete  was  wrong  in  being  there,  and  the  fact  of 
her  being  there,  with  the  fact  that  the  bargee 
were  interfering  with  her  when  she  was  there, 
made  it  difficult  for  her  to  avoid  the  consequences 
of  her  own  wrongdoing.  She  ought  to  have 
waited,  and  by  not  waiting  she  found  herself  in 
the  presence  of  this  manoeuvre,  and  was  then 
hampered  by  the  presence  of  the  barges.  In  those 
circumstances  the  President  has  found  that  the 
wrongful  act  of  the  Forsete  did  in  fact  contribute 
to  the  difficulty  of  the  Ovingdean  Orange,  and 
cast  upon  her  a  burden  greater  than  in  point  of 
law  she  is  bound  to  bear  ;  that  is  to  say,  cast 
upon  her  the  burden  of  using  more  than  ordiinary 
care  to  avoid  collision  with  the  Forsete.  In  other 
words,  he  finds  that  the  Ovingdean  Orange  could 
not  by  ordinary  care  have  avoided  collision  with 
the  Forsete. 

If  that  be  the  fact,  it  does  not  matter  that  the 
Ovingdean  Orange  was  negligent,  because  had  she 
been  diligent,  had  she  used  ordinary  care,  she 
would  nevertheless  have  met  with  this  collision. 
It  is  not  disputed,  I  think,  that  the  President  has 
directed  himself  according  to  law.  It  seems  to 
me,  certainly,  that  he  has  directed  himself  exactly 
in  accordance  with  law.  I  do  not  think  it  is 
material  on  this  part  of  the  discussion  to  consider 
whether  or  not  the  burden  is  thrown  upon  the 
Forsete  of  showing  that  her  negligence  did  not 
contribute  to  the  collision.  In  any  case,  we  have 
got  past  that  stage  of  the  burden  of  proof.  We 
are  now  dealing  with  all  the  facts  proved  before 
us,  and  whichever  side  the  burden  of  proof  is 
upon,  the  question  is  now  gone.  We  have  all  the 
evidence  before  us,  and  our  assessors  are  clear 
upon  the  matter  that  the  actual  circumstances  of 
the  Forsete  having  ^t  to  the  position  she  was  in 
at  the  time  the  Ovingdean  Orange  was  canning 
out  this  manoeuvre,  did  hamper  the  Ovtng- 
dean  Orange  and  require  from  her  a  higher 
degree  of  care  than  ordinary.  It  is  said 
that  there  was  not  evidraice  upon  which  the 
President  could  have  found  what  ne  did  find.  It 
seems  to  me  that  that  really  is  based  npon  a 


conclusion  which  the  learned  President  does  not 
seem  to  have  drawn.  He  does  find,  undoubtedly, 
that  the  Ovingdean  Orange  was  well  over  towaroa 
the  southern  side,  but  that  is  quite  compatible 
with  her  not  being  nearly  so  far  over  as  is  sug- 
gested by  the  Forsete.  Therefore  it  seems  to  me 
that  if  you  take,  as  he  seems  to  have  taken,  rather 
a  middle  view  between  the  two  conflicting  views 
of  fact  as  to  which  side  of  the  river  this  coUimon 
took  place  on,  there  is  no  inference  to  be  drawn 
that  there  was  that  degree  of  negligence  on  the 
part  of  the  Ovingdean  Orange  which  would  have 
made  it  impossible  under  any  circumstances  for 
the  Forsete  to  have  avoided  a  collision.  It  seems 
to  me  that  on  the  President's  finding  of  fact— 
I  think  there  was  abundant  evidence  for  it — there 
was  only  such  a  degree  of  negligence  on  the  part 
of  the  Ovingdean  Grange  as  to  admit  of  the 
Forsete,  if  she  had  exercised  due  care,  herself 
avoiding  the  mischief.  It  was  her  own  action 
which  put  her  into  such  a  position,  and  the 
Ovingdean  Change  could  not  avoid  the  coUisicHL 
I  think  the  learned  President  has  arrived  at  that 
conclusion  without  any  misdirection  in  point  of 
law,  and  therefore  the  appeal  must  be  dismissed. 

Mathew  and  Bombb,  L.JJ.  concurred. 

Solicitors  for  the  appellants,  ThomcM  Cooper  taid 
Co. 

Solicitors  for  the  respondents,  William  A. 
Crump  and  Son. 


HIGH    COURT    OF   JUSTICE. 

KING'S  BENCH  DIVISION. 

M(mday,  Nov.  25, 1901. 

(Before  Wbioht,  J.) 

Re  AN  Abbitbation  between  Lockie  and 
Cbagos  and  Son.  (a) 

Contract  —  Building  ship—Delay  —  AUowanoes^ 
"  Circumstances  beyond  builders*  eantroL 

A  contract  for  building  a  ship  provided  thai  due 
allowance  should  be  made  for  delays  through 
certain  causes  "or  other  circumstances  beyond 
the  builders*  control.** 

It  was  within  the  contemplation  of  the  partiei 
that  the  ship  should  be  commenced  as  soou 
as  a  suitcme  berth  became  vacant,  and  the 
fi/rst  berth  which  became  vacant  was  one  tn 
which  another  ship  wcu  being  built,  and  dehif 
was  caused  in  the  completion  of  this  ship  by  the 
same  hind  of  causes  which  were  ^^rovidea  for  iu 
the  contract  relating  to  the  ship  %n  qtiestion. 

Held,  that  allowances  were  properly  m!adefor  deUnf 
in  building  the  ship  in  the  contra^it  owing  to  ths 
delay  in  completing  the  former  vessel. 

Special  case  stated  by  an  arbitrator. 

By  a  contract  in  writing  dated  the  6th  Jalj 
1898  it  was  agreed  between  John  Lockie  (therdn 
called  the  purchaser)  and  B.  Craggs  and  Son 
(therein  called  the  builders)  that  the  mtter  shoold 
build  and  sell  and  the  former  purchase  a  steel 
screw  steamer. 

The  clause  as  to  delivery  was  as  follows : 

The  builders  undertake  to  build  and  deliTer  the  ^msA 
complete  and  ready  for  sea  after  satisfactory  trial  trip 
not  later  than  the  Slat  June  1899,  dae  allowaaoa  being 

(a)  Beported  by  W.  pi  B.  QniBBRT,  Esq.,  B«rritter-«t-Ltw. 
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mtde  for  delajB  throDgh  bad  weather,  strikes,  fires,  and 
acoidents  on  board  ship  at  shipbuilders'  works  or  at  any 
works  Qpon  wfaioh  they  may  be  dependent  for  sapplies  of 
material,  delay  in  delivery  of  material,  or  other  oiroom- 
staneee  beyond  builders'  control  or  marine  risks. 

The  arbitrator  found  as  facte  that  it  was  con- 
templated by  the  parties  that  the  steamer  should 
be  bailt  at  the  builders'  yard  at  MiddJesbroueh, 
and  that  the  purchaser  was  at  the  date  of  the 
contract  aware  that  the  steamer  (called  No.  160) 
could  not  be  commenced  until  a  suitable  berth 
was  vacant ;  that  the  first  suitable  berth  that 
became  vacant  was  one  in  which  another  steamer 
(called  No.  149)  was  being  buUt  at  the  date  of  the 
contract,  and  that  the  builders  acted  reasonably 
in  arranging  to  build  No.  160  in  that  bertJi ;  that 
the  completion  of  No.  149  was  delayed  by  the 
following  causes,  bad  weather,  strikes,  accidents 
at  ship  and  at  builders'  works,  and  delay  in 
delivery  of  material ;  and  that,  owing  to  the  non- 
completion  of  No.  149,  the  building  of  No.  160 
could  not  be  commeooed  until  the  3Ist  March 
1899,  when  it  was  in  fact  commenced. 

The  arbitrator  held  that  the  delays  in  building 
No.  149  from  the  causes  mentioned  delayed  the 
commencement  and  completion  of  No.  160,  and 
that  doe  allowance  ought  to  be  made  in  fixing  the 
date  at  which  No.  160  ought  to  be  completed  and 
delivered.  He  accordingly  made  due  allowance 
for  delays  during  the  building  of  No.  149  due  to 
the  causes  mentioned. 

Scrutton,  K.C,  (Mackenzie  with  him)  for  the 
purchaser. — ^The  question  is  whether  the  arbitrator 
can  take  into  consideration  causes  which  did  not 
interfere  with  the  actual  building  of  the  ship,  but 
other  circumstances  altogether.  The  clause  of 
exceptions  which  is  inse-rted  can  only  apply  to 
the  ship,  the  subject-matter  of  the  contract,  and,  | 
as  they  are  in  the  favour  of  the  builders,  it  must 
be  construed  against  them.  In  Be  an  ArbttrcUion 
heiufeen  Biehardeans  and  Jf.  Samtiel  and  Co. 
(77  li.  T.  Rep.  479 ;  8  Asp.  Mar.  Law  Gas.  330 ; 
(1898)  1  Q.  B.  261)  the  charter-party  excepted 
**  strikes,  lock-outs,  accidents  to  railway,"  and 
"other  causes  beyond  charterers'  control."  It 
was  held  that  the  general  clause  excepting  "  other 
causes  beyond  cluu-terers'  control"  referred  to 
matters  ejuedem  generis  with  the  antecedent 
exceptions.  That  principle  applies  here,  and  the 
words  '*  other  circumstances  beyond  builders' 
control"  must  be  confined  to  matters  ejuedem 
generis,  as  bad  weatht-r,  strikes,  fires,  accidents, 
Slc,  and  not  to  delays  in  the  completion  of 
another  ship. 

Hamilton^  K.C.  {Roche  with  him)  for  the 
vendors. — The  case  of  Be  an  Arbitration  between 
Biehardsons  and  M.  Samuel  and  Co,  (sup.)  is 
quite  different  to  the  present  one,  because  the 
delay  upon  the  railway  did  not  in  fact  delay  the 
loading.    He  referred  to 

Th€  AUie  ffolme,  68   L.  T.  Bep.  862  ;    7  Asp.  Mar. 
Css.  344;  (1893)  P.  173. 


The  allowances  here  were  properly  made  under 
the  contract,  and  the  finding  of  the  arbitrator 
was  right. 

SeruUon,  K.C.  in  reply. 

Wright,  J. — The  question  here  is  a  nice  one, 

bat  upon  the  findings  of  the  arbitrator  I  cannot 

say  that  the  allowance  in  question  was  improperly 

made    to   the   shipbuilders.    J  think    that   any 

Vol.  IX.,  N.  S. 


abnormal  delay  to  the  first  ship  was  intended  to 
be  included  by  the  parties  in  the  period  of  build- 
ing. Taking  the  matter  as  one  of  construction 
upon  the  first  two  findings  of  the  arbitrator,  the 
parties  took  the  chance  of  the  first  ship  being  out 
of  the  way,  and  the  completion  of  that  ship  was 
a  preliminary  to  the  building  of  the  second.  The 
question  is  whether  the  provisions  for  an  allow- 
ance  for  delay  come  into  operation  when  the 
causes  of  delay  apply  to  the  former  ship.  Under 
the  circumstuioes  of  the  case,  any  specified 
hindrance  which  delays  the  first  ship  may  be 
said  to  be  beyond  the  builders*  control  if  it  affects 
the  second  ship.  No.  160.  I  think  1  ought  to  hold 
that  the  delay  was  unavoidable,  and  that  the 
df  lay  in  the  predecessor.  No.  149,  is  within  the 
clause  of  the  contract  as  to  No.  160,  as  to  delay 
under  which  allowance  must  be  made.  It  seems 
to  me,  on  the  findings  of  the  arbitrator,  the 
builders  ought  to  succeed.  Could  it  be  said  that 
if  the  berth  had  been  destroyed  the  builders  would 
have  been  compelled  to  complete  within  the 
8pecifi«>d  time  P  I  do  not  thinx  so.  The  case  of 
The  AVne  Holme  (sup.)  is  not  in  point,  though  the 
cases  there  cited  are  to  some  extent,  i  think 
that  the  allowance  ought  to  be  made. 

Judgment  accordingly. 

Solicitors  for  the  purchaser,  Nash,  Field,  and 
Co.,  for  W.  Mark  Pybus  and  Son,  Newcastle-on- 
Tyne. 

Solicitors  for  the  vendors.  King,  Wigg,  and  Co., 
for  Wilkinson  and  Marshall,  Newcastle-on-Tyne. 


Monday,  Feb.  24, 1902. 

(Before  Kennedy,  J.) 

Modesto   Finbiso  and   Co.   v,   Dupse  and 

Co.  (a) 

Charter-party — Demurrcufe — Ship  to  go  **to  a 
loading  place  as  ordered  "  —  Commencement 
of  time  —  Lien  —  Keeping  goods  on  ship-^ 
Demurrage. 

By  a  charter-party  it  was  provided  that  a  ship 
should  proceed  to  Santander,  excluding  San  SaU 
vador  old  tip  **  to  a  loading  place  as  ordered  " 
and  there  take  on  board  a  cargo. 

Held,  that  the  ship  could  not  be  taJcen  as  an  arrived 
ship  for  the  purpose  of  the  commencement  of 
the  lay  days  until  she  had  arrived  at  the  loading 
place  as  ordered,  and  th<U  arrival  cU  Santander 
was  not  sufficient. 

A  shipowner  who  has  a  lien  on  the  cargo  for 
freight  or  demurrage,  when  he  has  the  oppor- 
tunity of  unloading  the  cargo,  cannot  Keep 
the  cargo  on  the  ship  and  then  claim  for  the 
detention  of  the  ship. 

COMMBSCIAL  CAUSE. 

This  was  an  action  brought  hj  the  plaintiffs 
against  the  defendants  to  recover  400Z.  for  de- 
murrage on  the  s.s.  San  Salvador. 

By  a  charter-party  made  between  the  parties, 
dated  3rd  Nov.  1901,  it  was  nrovided  that  the 
plaintiffs'  steamship  San  Salvaaor  should  proceed 
to  Santander,  excluding  San  Salvador  old  tip,  to  a 
loaoing  place  as  ordered,  and  there  take  on  board, 
by  day  or  by  night  if  required,  a  cargo  of  iron  ore, 
and,  being  so  loaded,  should  proceed  to  Maryport 
(Senbouse  Dock),  and  there  deliver  the  cargo,  as 

(a;  Qeport«d  by  W.  ps  B.  HiRBBET,  Esq.,  B«rrlster-«»-LAw. 
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customary,  alongside  lighters  or  at  any  wharf  or 
usual  landing  place  as  directed  by  the  consignees. 

It  was  also  proyided  that 

The  merohants  shall  be  alloired,  weather  permittiDg, 
oae  working  day  for  loading  ^very  400  tons  of  cargo, 
and  a  proportionate  period  tor  anj  odd  quantity,  and 
shall  be  allowed  a  similar  period  for  disobarging  every 
400  tons  and  a  proportionate  period  for  any  odd  quantity. 
The  periods  in  each  case,  whether  for  loading  or  dis- 
charging, not  to  commence  until  after  a  true  written 
notice  has  been  given  during  usual  Customs  hours  that 
the  vessel  is  wholly  unballasted  and  in  every  respect 
ready  to  load,  or,  as  the  case  may  be,  to  discharge,  and 
that  she  has  been  duly  entered  inwards  at  the  Custom- 
house and  is  in  free  pratique.    The  following  shall  not 
be  computed  as  part  of  the  aforesaid  running  days: 
Sundays,  Custom-house  holidays,  or  any  time  of  force 
majeure,  war,  epidemic,  civil  commotion,  political  dis- 
turbances, riots,  lock-outs,  strikes,  or  stoppage  of  work- 
men, or    other    hands    connected   with   the    working, 
delivery,  shipment,  or  dboharge  of  the  cargo,  whether 
partial  or  general,  or  accidents  to  the  mines,  works,  or 
machinery,  floods  or  frosts,  stoppages  on  railway  or 
canal,  or  time  when  by  any  cause,  of  what  nature  or 
kind  soever  beyond  their  personal  control,  the  charterers 
or  their  agents  may  be  prevented  or  delayed  in  supply- 
ing, loading,  or  discharging,  or  the  conveyance  of  the 
cargo  from  the  mines  to  the  vessel  may  be  prevented  or 
delayed.    Demurrage  (if  any)  shall  be  ascertaioed  by 
adding  together  the  running  days  calculated  as  before 
stated,  and  all  hours  actually  occupied  over  the  aggre- 
gate running  days  allowed  for  both  operations  of  loading 
and  discharging  shall  be  deemed  to  be  demurrage,  and 
shall  be  paid  for  at  the  rate  of  16«.  8d.  per  hour.     The 
merchants  are  to  be  at  Uberty  to  average  the  time  for 
loading  and  discharging  during  the  entire  currency  of 
this  charter  in  order  to  avoid  demurrage  and  to  load  the 
steamer  on  Sundays  and   holidays,  any  time  used  to 
count.    Time  between  1  p.m.  on  Saturdays  and  7  a.m. 
on  Mondays  not  to  count  at  ports  of  loading  or  discharge 
unless  used.    Ship  to  work  at  night  if  requested  to  do 
so,  charterers  paying    extra   expenses.    ...    It  is 
agreed  that  all  liability  of  the  charterers  shall  cease  as 
soon  as  the  cargo  is  shipped,  notwithstanding  it  may 
have  been  sold  at  a  price  to  cover  coat,  freight,  and 
insurance,  in  consideration  of  the  vessel  having  a  lien 
upon  same  for  all  unpaid  freight,  dead  freight,  and 
<)eaaurrage,  which  she  is  hereby  bound  to  exercise.  .    .   . 
The  periods,  whether  for  loading  or  discharging,  not  to 
commence  until  after  a  true  written  notice  has  been 
given  during  usual  Customs  hours  that  the  vessel   is 
wholly  unballasted  and  in  every  other  respect  ready  to 
load  or,  as  the  case  may  be,  to  discharge,  and  that  she 
has  been  duly  entered  inwards  at  the  Custom-house  and 
is  in  free  pratique. 

The  San  Salvador  arrived  at  Santander  on  the 
18th  Nov.  1900.  Due  notice  was  given  under  the 
charter-party,  and  the  loading  time  commenced 
to  run  at  1  p.m.  on  the  19th  Nov.  1900.  The 
loading  was  completed  on  the  10th  Dec.  1900  at 
6.30  p.m.  The  vessel  loaded  1947  tons.  She 
arrived  at  Maryport  an  the  16ch  Dec.  Due  notice 
was  given  under  the  charter-party.  Sbe  could 
have  got  into  Senhouse  Dock  on  the  18tb,  but  not 
to  a  berth  in  the  dock.  On  the  I9th  Dec.  she 
was  put  into  a  discharging  bertb  in  tbe  dock 
basin  on  the  same  terms  as  if  she  had  docked, 
and  discharge  commenced  on  the  i>ame  day.  The 
discharge  was  completed  on  the  4th  Jan.  1901. 

The  defence  raised  was  that  by  the  charter- 
party  the  plaintiffs  agreed  that  their  vessel  should 
proceed  to  a  loading  place  as  ordered  by  the 
defendants  at  Santander,  exclusive  of  San  Salvador 
pld  tip,  an4  there  load  a  cargo  of  2000  tons  of 


iron  ore  at  the  rate  of  400  tons  per  day,  weather 
permitting.  The  vessel  did  not  arrive  at  the 
loading  place  ordered  by  tbe  defendants,  and 
was  not  ready  to  load  until  Friday,  the  7th  Dec 
1900.  She  commenced  to  load  at  9  p.m.  on  the 
7th  Dec.,  and  was  fully  laden  on  Monday,  the 
10th  Dec.  at  6.30  p.m.,  having  been  engpaged 
(excluding  time  between  1  p.m.  on  Saturday,  the 
8th  Dec.,  and  7  a.m  Monday,  the  lOtb  Dec.,  as  per 
charter-party)  27^  hours  or  thereabouts  in  loading 
the  cargo. 

Hamilton,  K  0.  and  Balloch  for  the  plainti& 

Carver,  K.C.  and  Noad  for  the  defendants. 

Kennedy,  J. — This  is  an  action  for  demurrage, 
and  there  are  two  parts ;  I  will  take  the  latter 
part  first.    The  question  arises  as  to  what  took 
place  on  the  arrival  of  this  steamship  in  bnnging 
a  cargo  from.  Santander  to  Maryport^  and  as  to 
the  time  which  was  consumed  at  Maryport,  the 
port   of   discharge.     The    plaintiffs    say    that 
there    was   a    delay    there  in  taking  the  dis- 
charge ;    and   the    defendants    repudiate    anj 
liability  on  that  head.    Now  I  am  of  opinion  that, 
assuming  that  there  was  a  delay  at  Santander— a 
demurrage,  that  is,  for  which  the  plaintiffs  had  a 
good  claim  at  the  port  of  loading — what  they  did 
at  the  port  of  disouarge  cannot  be  treated  as  in 
any  respect  wrong.    Assuming  that  they  had  a 
claim  for  demurrage,  there  is  this  right,  which  is 
not  disputed,  given  them  by  the  terms  of  the 
charter-party:  while  all  liability  of  the  charterers 
shall  cease  as  soon  as  the  cargo  is  shipped,  the 
vessel    has  a  lien  for   all  unpaid  freight,  dead 
freight,  and  demurrage,    which  she  is    herehj 
bound  to  exercise.    The  plaintiffs,  in  effect,  when 
they  got  to  Maryport,  said :  **  We  have  a  good 
claim."    No  question  arises  as  to  the  freight; 
that  was  never  disputed  by  those  who  had  to  pay 
tbe  freight,  but  the  question  as  to  demurrage  was 
kno^rn  to  be  in  dispute.    I  think  Mr.  Hamilton  is 
right  in  saving  that,  as  they  had  their  right  to 
exercise   their    lien,    they    had    done    nothing 
(assuming     them    to    have    a    good    claim   for 
demurrage)    which    would  prevent    tbem    from 
exeix^ising  their  lien  in  the  way  in  which  they  did. 
The  other  side,  representing  the  cargo,  offered  a 
guarantee  which  no  doubt  would  have  been  suffi- 
cient, but  the  shipowner  was  not  bound  to  take  a 
guarantee,  or  even  to  accept  a  lodgment  of  mooej, 
to  abide  the  result,  in  either  joint  names,  or  in  a 
single  name;  and  the  controversy  which  culmi- 
nated in  the  actual  stoppage  of  the  discharge 
was,  in  substance,  as  I  follow  the  correspondence 
so  far  as  it  has  been  cited  to  me,  this :  We  claim 
to  exercise  our  right  of  lien.    Tou,  say  the  ship- 
owners, ask  us  to  accept  a  guarantee.    If  we  take 
that  guarantee  it  must  be  with  an  admission  that 
there  is  a  good  claim  against  you  for  demurrage 
at  Santander.    That  may,  or  may  not,  have  be^ 
apart  from  any  question  of  law,  a  perfectly  fur 
way  of  settling  a  debatable  dispute  for  time  being, 
to  procure  the  discharge  and  delivery  of  the  car^o, 
but  in  law  the  shipowner  was  not  bound  to  do  it ; 
he  had  the  right  to  exercise  his  lien,  and  I  do  not 
think  on  the  whole  that  there  is  anything  which 
shows  that,  if  there  had  been  a  tender  of  the 
actual    money,    whether   under  protest   or  not, 
claimed  to  be  due  for  demurrage,  the  shipowner 
would  have  refused  it ;  or  would  have  told  the 
charterers  in  effect :  It  is  no  use  your  making  me 
an  offer  which  will  discharge  my  lien.    Then  it 
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still  remains  no  donbt  olearly  the  law  that,  if 
there  is  a  right  of  the  shipowner,  as  was  the 
right  of  the  plaintiffs  here,  to  exercise  a  lien 
npon  the  cargo,  whether  for  freight  or  demurrage, 
as  there  are  facilities  now  given  him  by  Act  of 
Parliament  for  preserving  his  rights  while  dis- 
charging the  ship,  he  cannot  lay  upon  the 
receivers  of  the  goods — the  persons  hable  for  the 
freight  or  demurrage,  as  the  case  may  be — a 
larger  burden  in  the  shape  of  charges  for  the 
detention  of  his  ship  than  the  circumstances 
treated  reasonably  warrant.  I  think  it  is  the  law 
now,  and  I  should  so  hold,  that  if  a  shipowner, 
having  a  right  of  lien,  when  he  had  the  opportu- 
nities of  unloading  the  cargo  and  keeping  a  stop 
upon  it  until  the  lien  was  discharged,  made  his 
snip  into  a  warehouse,  and  then  had  a  claim 
for  detention,  he  would  not  be  acting  in 
a  way  which  would  be  justified  by  law. 
But  I  think,  on  the  whole,  that  that  is 
not  the  case  here.  There  are  statements 
no  doubt  which,  taken  from  the  letters  read 
by  themselves,  seem  to  sigoify  that  it  would  have 
been  possible  to  put  this  cargo  on  shore  some- 
where at  Marvport ;  but  on  the  whole  I  think  the 
balance  of  the  evidence  is  that  there  were  no 
tracks,  and  no  other  place  reasonably  fit  for  the 
storage  of  this  cargo  where  the  shipowner  coidd 
have  placed  it  to  preserve  his  lien  while  dis- 
obarging  the  cargo.  So,  on  those  points  I  shonld 
find  in  favour  of  the  plaintiffs  in  tbe  action.  The 
whole  result  of  the  action,  as  I  think  the  learned 
connsel  who  have  given  me  so  much  assistance  in 
the  case  agree,  turns  on  what  took  place  at  San- 
tander.  Now,  this  is  a  charter-party  under  which 
the  ship  has  to  proceed  with  all  convenient  speed 
to  Santander,  excluding  San  Salvador  old  tip,  to  a 
loading  place  as  ordered.  Those  are  the  initial 
words  of  the  charter-party ;  and  while,  of  course, 
the  construction  of  these  charter-parties,  which 
now  mil  i^to  a  veiy  elaborate  form,  I  do  not  say 
is  generally  easy,  or  easy  in  this  particular  case, 
I  have  formed  the  opinion  that  on  the  main  point 
the  defendants  are  entitled  to  succeed. 

The  main  point  which  arises  in  this  case  is 
this :  What  is  the  place  at  which  the  ship  must 
arrive  in  order  to  be  treated  as  an  arrived  ship 
for  Uie  purpose  of  the  commencement  of  the 
lay  daysr  Is  it  to  be  Santander,  or  the  river, 
as  Mr.  Hamilton  suggests,  which  leads  from 
Santander  to  the  loading  place  for  cargoes  of 
this  description;  or  is  it,  as  Mr.  Carver  con- 
tends, the  place  which  is  ordered  as  the  load- 
ing place  inside  the  port  of  Santander?  It 
seems  to  me  the  true  iuterDretation  of  this  is, 
that  the  ship  is  not  to  be  taken  for  the  purpose 
of  demurrage  as  an  arrived  ship,  not  to  he  taken 
as  a  ship  which  is  in  a  position  to  say,  "  My  lay 
days  are  now  commencing  " — until  she  has  arrived 
at  the  loading  place  which  was  ordered  in  the 
port  of  Santander.  In  effect,  under  the  circum- 
stances of  this  case,  there  is  only  one  place  to 
which  she  could  be  ordered  and  was  ordered — 
viz ,  the  new  tip.  There  is  the  old  tip,  which  is 
excluded  by  the  terms  of  the  charter-party.  She 
was  ordered  to  the  new  tip,  and  that  is  the  loading 

Slaoe  as  ordered,  and  it  seems  to  me  the  demurrage 
ays  cfid  not  arise  until  she  got  to  that  loading 
place,  providing  nothingwas  done  to  prevent  her 
getting  there  earlier.  Why  is  that  so  P  I  think 
it  must  follow  from  the  fact  that  this  is  not  a 
claase  nnder  which  the  vessel  is  to  proceed  simply 


to  Santander  only.  If  it  had  been,  it  might  have 
been  held  that  it  was  sufficient  if  the  vessel  pro- 
ceeded to  the  port  named,  and  to  that  usual  place, 
be  it  a  dock  or  that  class  of  place  at  which  the 
cargo  to  be  loaded  has,  by  the  practice  of  the 
port,  usually  to  be  loaded.  Here  they  describe 
the  place  where  she  is  to  go,  and  at  which  she 
would  be  arrived  for  the  purpose  of  being  at  the 
charterers'  disposal,  as  being  not  merely  the  port 
of  Santander,  but  the  port  of  Santander  and  the 
loading  place  at  that  port,  and  it  seems  to  me 
that  this  place  as  ordered,  the  Santander  new  tip, 
is  the  place  she  must  go  to  before  she  can  say  to 
the  charterers,  "  I  am  here  at  your  disposal.  I 
think  that  makes  the  loading  place  as  ordered, 
being  a  place  in  Santander,  equivalent  to  the 
berth  which  was  dealt  with  by  the  term,  "  Any 
safe  berth  as  ordered  on  arrival  in  the  dock  at 
GrarstoD,"  in  the  case  of  Tharsis  Svlphwr  and 
Copper  Company  Limited  v.  Morel  Brothers  and 
Co,  (65  L.  T.  Rep.  659 ;  7  Asp.  Mar.  Law  Oas. 
106;  (1891)  2  Q.  B.  647).  Here  the  vessel  has 
to  proceed  and  get — whether  you  call  it  a  dock 
or  loading  place  does  not  seem  to  me  to  matter 
— into  the  port  of  Santander,  and  she  has  to 
go  to  that  particular  place  in  it  which  was 
known  as  the  new  tip,  and  which  is  ordered  by 
the  charterers.  It  is  said  for  the  plaintiffs  that 
those  words  are  so  qualified  by  the  subsequent 
long  clause  beginning,  "  The  merchants  shaJl  be 
allowed,  weather  permitting,  one  working  day," 
and  so  on,  that  even  if  otherwise  the  view 
which  I  take  to  be  the  right  one  on  the 
construction  of  the  earlier  words  is  correct,  that 
view  ought  to  be  changed  by  the  effect  of  that 
long  subsequent  clause;  and,  of  course,  I  quite 
agree  that  the  whole  of  a  charter-party  must  be 
r^id  together.  But  I  think  on  that  the  comment 
of  Mr.  Carver  is  a  good  one.  Certain  things  are 
there  specified  as  being  conditions  precedent  to  be 
performed — or  to  happen — to  the  right  of  the 
shipowner  to  say  :  "My  la^r  days  are  be^nning  "; 
and,  it  is  said,  that  the  periods  for  loading  or  dis- 
charging are  not  to  commence  until  after  the 
certain  notices  have  been  given  which  are  there 
mentioned.  I  think  that  it  is  logically  a  very 
strong  thing  in  support  of  the  defendants'  argu- 
ment that  this  is  a  negative  clause.  You  may 
read  it  as  if  the  parties  had  said  in  first  place  : 
The  point  from  which  the  right  of  the  shipowner 
to  claim  to  be  loaded,  or  to  have  demurrage  if  he 
is  not  loaded  in  a  specified  time,  is  not  to  begin 
until  the  ship  goes  to  the  loading  place  ordered— 
the  new  tip ;  and,  further,  not  only  is  that  to  be  a 
condition  precedent  to  the  right  to  enforce  any 
claim  for  demurrage,  but  that  condition  shall  not 
be  treated  as  the  commencement  of  the  period  for 
loading  until  after  certain  notices  besides  have 
been  given.  In  other  words,  there  are  certain 
additional  things  which  the  shipowner  must  do 
besides  bringing  his  ship  to  the  place  in  question. 
There  are  other  words  referred  to  by  the  learned 
counsel  for  the  plaintiffs  as  supporting  his  view 
which  I  do  not  think,  on  consideration,  affect  the 
matter.  There  is  a  clause  about  the  captain 
having  to  telegraph  as  to  the  probable  date  at 
which  the  steamer  will  be  at  Saiitander  ready  to 
load — that  is,  ready  to  take  the  cargo ;  and  then 
there  is  the  further  clause  about  the  cancelling 
date.  Of  course,  if  she  was  not  in  the  port  within 
the  date  mentioned,  there  would  be  the  right  to 
canceL     It  may  be — I  do  not  know  that  it  is 
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necessary  to  decide  it — that  "  arrived  "  may  not 
have  meant  "  arrived  at  the  loading  place  ;**  bat  it 
is  expressly  provided  here  that  ii  she  has  not 
arrived  at  Santander  within  twenty-seven  days, 
meaning,  I  think,  ready  to  load  so  far  as  arrival  in 
Santander  is  a  necessary  preliminary  to  her  taking 
the  carffo  in  at  the  particular  point  at  Santander 
which  the  loading  place  ordered  may  be,  there 
is  a  right  to  cancel.  I  think  on  these  grounds 
the  plaintiffs'  case  fails.  In  fact,  she  did  not 
arrive  at  that  place  until  a  considerable  time 
after  her  arrival  at  Santander.  She  could 
not  get  there  because  there  were  a  number 
of  vessels  before  her,  but  this  is  the  first 
simple  fact — she  did  not  get  there  until  the 
time  at  which  she  did  arrive,  and  was  loaded 
then  in  due  time.  It  is  not  disputed  that 
she  was.  Then  it  has  been  suggested  b;^  the 
defendants  that  even  if  I  was  vnx>ng  in  deciding 
for  them  on  the  first  pointy  there  are  certain 
clauses  here  which  would  act  as  a  relief.  It  is 
said  that  there  has  been  bad  weather,  which 
would  be  a  sufficient  ground  for  their  not  loading 
her  earlier,  and  for  not  having  her  at  the  tip 
earlier  to  load.  In  my  opinion  that,  I  confess,  I 
should  be  unable  to  decide  in  favour  of  the  defen- 
dants. It  seems  to  me  that  the  argument  which 
has  been  used,  with  regard  to  the  construction  of 
the  long  clauee,  does  not  make  such  weather  as 
described  in  itself  a  sufficient  protection,  unless 
that  weather  was  weather  which  affected  the 
loading  of  this  particular  ship.  It  is  not  easy  to 
distiuguish  the  cases,  but  that  is  the  view,  if  it 
was  necessary — which  it  is  not — I  should  be 
incliD<>d  to  take;  and  I  further  think  that  the 
mere  fact  of  there  being  a  number  of  vessels  in 
front  of  this  vessel,  by  itself,  would  not  be  a  suffi- 
cient protection.  It  seems  to  me  that  the  fact  of 
there  oeing  what  has  been  called  a  glut  of  vessels 
was  not  a  matter  which  fairly  comes  under  the 
clause  which  protects  the  charterers  or  their 
agents,  in  case  of  **  accidents  to  the  mines,  works, 
or  maohinenr,  floods  or  frosts,  stoppages  on  rail- 
way or  canal,  or  time  when  by  any  cause  of  what 
nature  or  lund  soever  beyond  their  personal 
control,*'  they  may  be  prevented  or  delayed  in 
supplying,  loading,  or  discharging,  or  the  con- 
veyance of  the  cargo  from  the  mines  to  the  vessel 
may  be  prevented  or  delayed.  It  is  not  necessary 
for  me  to  deal  with  those  points,  because  I  think 
that  the  other  point  is  sufficient ;  and  therefore  on 
the  construction  of  the  charter,  party,  as  the  davs 
did  not  run,  as  it  seems  to  me,  against  the 
charterer  until  the  arrival  of  the  ship,  and  the 
other  conditions  being  fulfilled,  they  being  ready 
to  load,  the  case  of  the  plaintiffs  fails,  and  there 
must  be  judgment  for  the  defendants. 

Judgment  accordingly. 

Solicitors :  Botterell  and  Boche ;  W,  A.  Crump 
and  Son, 


PEOBATB,  DIVORCE,  AND  ADMIRALTT 

DIVISION. 

ADMIBALTY    BUSINESS. 
April  15  and  16, 1902. 
(Before  Sir  F.  Jbunb,  President). 

Thb  Bbbnabd  Hall,  (a) 

Collision — Fog — Moderate  speed — Duty  of  ves*el 
in  vicinity  of  fog  to  stop  on  hearing  whistle 
forward  of  the  beam  —  Begu^tions  for  Pre- 
venting  Collisions  at  8ea,  ixrt,  16. 

Where  a  fog  signal  is  heard  forward  of  the  beam, 
the  position  of  which  is  not  ascertained,  there  is 
a  duty  under  art  16  upon  the  vessel  hearing  it 
to  stop  and  navigate  with  caution  until  danger 
is  over,  although  she  herself  may  not  be  in  a  fog. 

The  mere  fact  of  there  being  fog  in  the  vicinity 
of  a  vessel,  if  not  ahead,  does  not  in  all  cases 
make  It  obligatory  to  navigate  at  a  moderate 
speed. 

This  was  an  action  for  damages  by  collision 
brought  by  the  owners  of  the  steamship  Holyrood 
against  the  owners  of  the  steamship  Bematrd 
Hall,  The  collision  occurred  about  4.55  p.m.  <m 
the  28th  March  1902,  in  the  Atlantic  Ooean,  in 
about  lat  49°  24'  N.  and  long.  10"  19^  W. 

The  plaintiffs*  case  was  that  the  Rclyrood,  a 
steamship  of  2715  tons  gross  register,  was  on  a 
voyage  from  Portland  Miaine  to  London,  laden 
with  a  general  cargo.  The  weather  was  hazy,  the 
wind  light  from  the  westward,  and  the  current 
setting  to  the  eastward  of  the  force  of  about  half 
a  knot  an  hour,  and  the  Holyrood  was  proceeding 
on  a  course  E.  i  N.  true,  making  about  five  knots 
an  hour  through  the  water. 

Under  these  circumstances  a  bank  of  fog  was 
seen  some  distaooe  to  the  northward  on  the  port 
side  of  the  Holyrood,  and  shortly  afterwards  the 
whistle  of  a  steamer,  which  proved  to  be  the 
Bernard  Halt,  was  heard  apparently  a  oonsideiv 
able  distance  off  and  about  four  points  on  the 
port  bow.  The  engines  of  the  Holyrood  were 
immediately  put  to  hIow  and  her  whistle  was 
sounded  a  long  blast  in  reply ;  and  on  the  Bernard 
HalVs  whistle  being  heard  again,  the  engines 
were  stopped  and  the  whistle  replied  to.  The 
whistle  of  the  Bernard  Hall  was  heard  once 
again  and  answered,  and  then,  shortly  afterwards, 
three  blasts  were  heard  from  her,  whereupon  the 
engines  of  the  Holyrood  were  put  full  speed 
astern  and  three  blasts  sounded.  The  Bernard 
Halt  then  loomed  into  view  about  three  ships' 
lengths  off  and  about  four  points  on  the  p^ 
bow,  and  struck  the  Holyrood  on  the  port  side 
abreast  of  the  fore- rigging,  and  in  consequence 
of  the  collision  she  sank  shortly  afterwards. 

The  plaintiffs  charged  the  defendants  {inter 
alia)  with  failing  to  keep  a  good  look-out,  with 
navigating  under  the  circumstances  at  an  im- 
proper rate  of  speed,  and  with  not  stopping  and 
reversing  when  the  fog  signal  of  the  Holyrood 
was  heard  forward  of  the  beam.  They  also 
charged  them  with  neglecting  to  comply  with 
arte.  16, 19, 23,  and  29  of  the  Collision  Re^Uations. 

The  defendante'  case  was  that  the  Bernard  HaU, 
a  steamship  of  2677  tons  gross  register,  was  at 
the  time  of  the  collision  on  a  voyage  from  Liver- 
pool to  Barbados.  The  weather  was  foggy,  with  a 
moderate  breeze   from   the    W«N.W.,    and  the 

(a)  Beported  by  Chbistophbb  Hsad,  Baq.,  Bairisttr«t-L»w, 
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Bernard  HaU  was  on  a  course  S.  70°  W.,  and  had 
for  some  time  been  sonnding  her  whistle  and 

Eroceedinff  at  half  speed,  making  only  about  four 
Qots  an  nour,  as  her  speed  was  impeded  by  a 
▼err  heavy  sw^  on  her  starboard  bow. 

Under  these  cironmstances  a  whistle  from  the 
Holyrood  was  heard  close  to.  The  engines  of  the 
Bernard  Hall  were  at  once  reversed  full  speed 
astern  and  three  short  blasts  sounded  on  her 
whistle,  to  which  the  Holy  rood  replied.  After 
the  Bernard  Hall  had  been  going  astern  about  a 
minute,  the  Holyrood  was  seen  coming  up  out  of 
the  fog  at  a  great  speed  about  three  points  on  the 
starboard  bow,  and  came  on  very  fast,  and,  swing- 
ing to  starboard  across  the  bows  of  the  Bernard 
Hall,  she  carried  the  latter's  stem  over  to  port 
and  damaged  her  considerably. 

The  d^end«nts  charged  the  plaintiffs  (inter 
cdia)  with  a  bad  look-out,  with  failing  to  keep 
clear  of  the  Bernard  HaU,  with  navigating  at  an 
excessive  rate  of  speed,  with  neglecting  to  stop 
her  engines  when  the  whistle  of  the  Bernard  Hall 
was  heard,  and  with  not  sounding  her  whistle 
sufficiently  often.  They  also  charged  the  plain- 
tiffs with  neglecting  to  comply  with  arts.  15,  16, 
and  29  of  the  Collision  Regulations,  and  counter- 
claimed  for  the  damage  done  to  their  own 
vessel. 

The  material  part  of  art.  15  of  the  Regulations 
for  Preventing  Collisions  at  Sea  is  as  follows : 

In  teg,  mist,  falling  snow,  or  heavy  rainttormst 
whether  by  day  or  night,  the  signals  desoribed  in  this 
utiole  shall  beat  follows — viz.,  (a)  a  steam  vessel  having 
waj  vtpfm  her  shall  sound,  at  intervals  of  not  more  than 
two  minutes,  a  prolonged  blast. 

Arts.  16  and  23  are  as  follows : 

Art.  16.  Every  vessel  shall,  in  a  fog,  mist,  falling 
snow,  or  heavy  rainstorms,  go  at  a  moderate  speed, 
havisg  oarefnl  regard  to  the  ATiafiTig  cironmstanoes  and 
oonditioDs.  A  steam  vessel,  hearing  apparently  forward 
of  her  beam  the  fog  signal  of  a  vessel  the  position 
of  whioh  is  not  ascertained,  shall,  so  far  as  the  cir- 
onmstanoes of  the  oase  admit,  atop  her  engines,  and 
then  navigate  with  oantion  nntil  danger  of  ooUision  is 
over. 

Art.  23.  Every  steam  vessel  which  is  directed  by  these 
rules  to  keep  ont  of  the  way  of  anotiier  vessel  ^lall,  if 
the  oircnmstsnoes  of  the  oase  admit,  avoid  crossing 
ahead  of  the  other. 

Laing,  K.C.,  Scrutton,  K.C.,  and  Adair  Boche 
for  the  plaintiffs. 

Piekford,  K.C,  AepinaU,  K.C.,  and  Olynn  for 
the  defendants. 

The  Pbbbidbnt  (after  dealing  with  the  plain- 
tifb'  case,  and  finding  on  the  facte  that  the 
Bernard  HaU  was  to  blame  for  proceeding  at  an 
excessive  speed). — Then  with  i<egard  to  the  Holy- 
rood,  There  is  one  point  which  appears  to  me  to 
be  a  question  of  the  construction  of  art.  16.  1 
will  accept  her  statement  as  to  the  fog  for  the 
purpose  of  this  charge  against  the  Holyrood — viz., 
that  although  there  was  on  her  port  bow,  at  some 
distance,  a  fog  out  of  which  a  soiCnd  came,  and 
out  of  which  a  vessel  eventually  came,  on  the 
other  hand,  straight  ahead  and  on  the  starboard 
hand,  the  weather  was  tolerably  clear.  The  state 
of  things  is  that  a  vessel  not  herself  in  a  fog  hears 
in  a  fog  or  out  of  a  fog  a  whistle  of  a  vessel  that 
is  in  that  fog.  Under  those  circumstances  what 
is  the  obligi&on  imposed  upon  her  by  Uie  second 
part  of  art  16  P   [Hia  Lordship  thtti  read  art  16.] 


Does  the  obligation  under  that  article  apply  to 
a  vessel  which  is  not  herself  in  a  foi;,  but  which 
hears  the  whistle  of  a  vessel  which  is  in  a  fog  P 
I  have  come  to  the  conclusion,  after  consideiing 
the  matter,  and  also  with  the  assistance  of  the 
Elder  Brethren,  because  this  is  a  matter  upon 
which  practical  experience  throws  light,  that  that 
part  of  the  article  does  apply,  even  though  the 
vessel  herself  is  not  in  a  fog.    It  appears  to  me 
that  in  the  reason  of  things  it  should   be  so, 
because  although  she  might  not  herself  be  in  a 
fog,  there  might  be  another  vessel  close  to  her  in 
a  fog.     As  danger  arises,  so  comes  the  obligation 
to  act  with  that  parti^^ular  kind  of  caution  which 
this  rule  imposes.     The  subject  matter  appears 
to  me  to  give  rise  to  exactly  the  same  necessity 
for  caution  as  if  the  vessel  is  herself  in  a  fog. 
The  intention  of  the  rule  is  clear.  It  is  this — that 
where  there  is  a  vessel  ahead,  ihsA  is  to  sa^, 
forward  of  the  beam,  of  which  the  position  is 
unascertained,  that  is  danger,  and  it  becomes 
important   to   take    precaution  at   the  earliest 
possible  moment.    That  being  so,  the  danger  is 
as  great,  and  is  of  exactly  the  same  kind,  whether 
the  veosel  is  herself  in  a  fog  or  not.     Under 
those  circumstances  it  appears  to  me  natural  that 
the  persons  who  drew  the  rule  imposed  upon  her 
the  same  obligation  as  if  she  was  in  a  fog.   There- 
fore, even  if  the  story  of  the  Holyrood  be  accepted, 
it  appears  to  me  that  she  has  not  absolved  herself 
from  the  obligatidn  to  stop  her  engines  when  she 
heard  the  first  whistle  from  the  Bernard  HaU,    It 
is  clear  she  did  not,  and  therefore  I  think  she 
must  necessarily  be  held  equally  to  blame  for 
that.      An   attempt   was    ingeniously   made    to 
argue   that  in  this  particular  case    there    was 
sufficient  ascertainment  of  the  position  of  the 
Bernard   HaU  to  free   the  Holyrood  from  the 
obligation  under  that  rule.     I  have  had  occa- 
sion to  consider  what  is  the  meaning  of  those 
words  "  not  ascertained,**  and  it  appears  to  me 
that  the  real  object  of  the  words  was  to  negative 
the  obligation  to  stop  in  case  of  repeated  whistles. 
When  whistle  after  whistle  is  heard  the  position 
is  ascertained,   and  therefore  there  is  no  obliga- 
tion to  stop  for  other  whistles,  but  there  is  an 
'  obligation  to  stop  with  regard  to  the  first  whistle- 
;  because  at  that  time  the  position  is  not  ascer- 
\  tained.     It  is  quite  true  that  the  first  whistle 
^ves  a  certain  indication  where  the  vessel  is,  but 
it  is  obvious  that  if  the  position  of  the  vessel 
is  ascertained  by  the  first  whistle,  the  effect  of 
the  rule  would  be  nullified.     It  is  said  in  this 
case   that   there    was   a  certain  ascertainment 
'  There  was  this.    The  vessel  was  not  on  the  star- 
board side,  and  not  right  ahead,  but  was  in  a  bank 
of  fog  on  the  port  bow,  and  that  fog  was  a  certain 
distance.    It  cannot  be  disputed  there  was  that 
amount   of    ascertainment.       But    the    Elder 
Brethren  point  out  that  there  would  be  extreme 
difficulty  in  Imowing  how  far  off  the  vessel  would 
be  in  a  fog,  and  Uierefore  they  do  not  think 
there  was  any  such   ascertainment  as  to  justify 
the  Holyrood  in  not  complying  with  the  clear 
terms  of  art  16,  by  stopping  her  engines  when 
she  first  heard  the  whistle  of  the  Bernard  HaU ; 
and  that  it  is  impossible  to   say  it   would  not 
have  been  a  material  matter  if  she  had  done  so. 
She  would  not  only  have  gained  time,  but  also 
located  with  more  precision  the  later  whistles  of 
the  BsmardlTaZZ,  and  although  it  is  dear  that  she 
did  stop  at  the  second  whistle,  I  think  it  is  impos- 
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Bible  to  say  it  would  have  been  immaterial 
whether  or  not  she  had  stopped  at  the  first.  I 
think,  therefore,  that  the  Holyrood  must  be  held 
to  blame  for  not  obeying  the  second  part  of 
art.  16. 

The  other  charge  made  against  her  is  certainly 
more  difficult  to  decide,  because  it  involves  the 
whole  question  as  to  the  exact  nature  of  the 
fog  at  the  place  where  she  was.  It  is  clear 
according  to  the  terms  of  art.  16,  that  the  obliga- 
tion to  go  at  a  moderate  rate  of  speed  applies 
only  to  a  vessel  which  is  herself  in  a  fog,  mist, 
falling  snow,  or  heavy  rainstorms,  and  not  to  a 
vessel  which  is  near  a  fog.  If  a  vessel  is  running 
into  a  fog  ahead,  I  have  held — and  I  think  I  may 
say  righuy  held,  because  I  think  the  Court  of 
Appeal  took  the  same  view — that  there  is  an 
obligation  upon  her,  although  she  is  not  actually 
in  it  at  the  moment,  not  only  under  the  first  part 
of  art.  16,  but  under  the  general  rules  of  seaman- 
ship, to  go  at  a  moderate  speed.  It  seems  to  me 
only  common  sense,  and  according  to  the  advice 
which  comp^teat  sailors  could  not  fail  to  give  to 
this  court.  But  a  different  state  of  things  appears 
to  me  to  apply  if  the  vessel  is  not  herself  in  a  fog 
nor  running  into  it.  In  this  case  the  fog  was 
not  directly  ahead,  and  I  do  not  think  the 
evidence  shows  that  the  vessel  was  running  into  a 
fog,  and  I  cannot  say  there  was  any  obligation, 
under  the  genei*al  principles  of  navigation,  to  go 
at  a  moderate  rate  of  speed  on  account  of 
fog  being  in  the  vicinity.  That  is  the  advice  I 
receive.  That  aesames  that  I  substantially 
accept  the  Holyrood's  statement  with  regard  to 
the  fog,  and  although  it  is  not  easy  to  see 
how  it  could  be  exactly  as  she  says,  at  the 
same  time  there  is  her  clear  evidence,  and  I  am 
not  prepared  to  say  there  is  anything  in  this  case 
to  lead  me  to  disregard  it.  I  do  not  wish  to  go 
at  sreat  length  into  the  questions  which  have  been 
rather  bandied  about  from  side  to  side  as  to  the 
witnesses  who  have  not  been  called  and  ought  to 
have  been,  or  the  documelits  which  should  have 
been  produced  and  have  not  been.  Although  I 
regret  that  the  fuUest  evidence  has  not  been 
giveu,  at  the  same  time  in  this  case  I  am  not 
prepared  to  say  that  the  absence  of  those 
witnesses  or  of  that  evidence  has  been  sufficiently 
clearly  shown  to  have  been  material  to  this  case. 
Therefore  I  am  not  prepared  to  say  that  the 
statement  given  by  those  on  board  the  Holyrood 
is  not  substantially  accurate  as  to  the  state  of  the 
fog.  It  has  also  been  suggested,  and  no  doubt 
is  the  case,  that  the  Hohfrood  had  not  a  man 
exclusively  on  the  look*out.  I  do  not  wish  to 
depreciate  the  importance  of  having  a  proper 
look-out,  but  the  Elder  Brethren  tell  me  that  no 
serious  blame  ought  to  be  attached  to  the 
Holyrood  on  that  account.  Where  you  have 
officers  on  the  look-out  themselves,  as  undoubtedly 
there  were  in  this  case,  it  would  be  stretching 
the  matter  rather  far  to  say  that  serious  blame  is 
to  be  attached  to  the  vessel  because  she  had  not 
one  man  on  the  look-out  at  a  particular  spot 
on  the  vessel.  The  result  is  that,  on  the  grounds 
I  have  indicated,  both  vessels  must  be  neld  to 
blame. 

Solicitors  for  the  plaintiffs,  Thomas  Cooper  and 
Co, 

Solicitors  for  the  defendants,  Bowcliffes,  Bawle, 
and  (7(7 ,  agents  for  Hill,  Diekinaonf  Dickinson, 
and  HUl,  Liverpool. 


Monday,  April  28, 1902. 

(Before  Sir  F.  Jbxtnb,  President) 

The  Assunta.  (a) 

Practice  —  Action    in  rem  —  MisdesoripHon  of 

Plaintiff— Practice   of   Court    of  -icJmtrattt— 
rregtuarity — Amendment  — Order    XL  FUla, 
r.  1— Order  LXX.,  rr,  1,  2. 

Order  XLVIII.A,  r.  1,  aUows  any  two  or  mort 
persons  claiming  as  co-partners  to  sue  in  Ot* 
nams  of  the  respective  firms,  if  any,  of  which 
sv^h  persons  were  co-partners  at  the  time  of  (hs 
accruina  of  the  cause  of  action, 
A   plaintiff  issued  a  writ  in  on  action  in  rem 
for  damage  to  cargo  in  the  name  of  a  firm  of 
which  he  was  the  sole  member,  and  indorsed  t< 
'*  the  plaintiffs  as  owners  of  poods  laden  onboard 
the  steamship  A."  In  a  motum  by  the  defendant* 
to  set  aside  the  writ : 
Held,  that  as  by  the  old  Admiralty  practice,  which 
is  not  abrogated  by  the  Judicature  Ads,  owners 
of  a  ship  or  cargo  are  entitled  to  sue  as  such,  it 
would  have  been  sufficient  if  the  plaintiff  had 
described  himself  as  "  owner  "  on  tne  face  of  thi 
urrit,  and  that  therefore  this  was  a  mere  irregu- 
larity and  mi^t  he  cured  by  leave  to  amend 
under  Order  IjXX,,  r,  1. 
Held,  also,  that  as  the  defendants,  by  CMplying  for 
security  for  costs  after  knowledge  of  the  irregu- 
larity, had  taken  a  fresh  step  in  the  action,  thfy 
were  precluded  by  Order  LxX,,  r.  ^,from  taking 
advantage  of  the  irregularity, 
Smurthwaite  v.  Hannay  (71  L,  T,  Bep,  157;  7  Asp, 
Mar,  Law  Cas,  485;    (1894)  A,   C.  494)  dis- 
tinguished. 
This  was  a  motion  by  the  defendants  to  set  aside 
the  writ  in  an  action  in  rem   brought  by  the 
plaintiff  in  respect  of  damage  to  cargo. 

The  plaintiff  had  issued  a  writ  dated  the  2l8t 
March  1902  in  the  name  of  Louis  Dreyfus  and  Co., 
residing  at  No.  3,  Graoechnrch-street,'E.G.,  against 
the  owners  of  the  Italian  steamship  Assunta, 
claiming,  *'  as  owners  of  goods  laden  on  board  the 
Assvm,ta  on  a  voyage  from  the  River  Plate  to 
England,  compensation  for  damage  done  to  the 
said  goods  during  such  voyage."  The  vessel  was 
arrested  on  the  same  day,  and  a  copy  of  the  writ 
was  duly  served  on  board. 

On  the  26th  March  an  appearance  was  entered 
by  the  solicitor  for  the  defendants,  and  on  tiie 
10th  April  the  vessel  was  released  on  bail  and 
subsequently  left  this  oountry. 

It  appeared  that  the  sole  member  of  the  firm  of 
Louis  Dreyfus  and  Co.  was  Leopold  Louis  Drejfos, 
who  resided  in  Paris,  and  that  the  London  address 
of  the  firm  at  the  date  of  the  writ  was 
194,  Bishopsgate-street  Without,  E.G.,  and  that 
the  address  of  3,  Graceohurch-streei^  where  the 
firm  had  carried  on  business  for  some  years,  and 
from  which  they  had  recently  removed  owing  to 
the  premises  having  been  burnt  down,  had  beoi 
inadvertently  inserted  in  the  copy  of  f^e  writ  bj 
the  plaintiff's  solicitors. 

On  the  16th  April  the  defendants  applied  to  the 
registrar  for  an  order  to  dismiss  the  action  on  the 
ground  of  non*  compliance  with  the  rules,  or.inUie 
alternative,  that  the  plaintiff  should  give  secnritj 
for  coste ;  but  the  application  was  recused. 

The  def endante  now  moved  that  the  writ  should 
be  set  aside  on  the  grounds  that  it  was  improperiy 

(a)  Reported  by  Ohubtophbb  Hkao,  Eaq.,  Burlster-At-lA^- 
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iaraed  in  the  name  of  Louis  Dreyfus  and  Co.,  and 
did  not  contain  the  plaintiffs  addrees. 

Order  XLYin.A,  r.  I,  is  as  follows : 

Any  two  or  more  persons  ohdming  or  being  liable  as 
oo-pertnera  and  carrying  on  bosinees  within  the  jnrisdic- 
iion  may  sne  or  be  sued  in  the  name  of  the  respective 
firms,  if  any,  of  which  snoh  persona  were  oo'partners  at 
the  time  of  the  aooming  of  Ihe  cause  of  action ;  and  any 
party  to  an  action  may  in  svch  case  apply  by  summons 
to  a  judge  for  a  statement  of  the  names  and  addresses  of 
the  persons  who  were,  at  the  time  of  the  accruing  of  tfae 
osose  of  action,  co-partners  in  any  such  firm,  to  be 
fonished  in  such  manner,  and  certified  on  oath  or 
otherwise,  as  the  judge  may  direct. 

Order  LXX.,  rr.  1  and  2,  are  as  follows : 

Bole  1.  Kon-compUanoe  with  any  of  these  roles  shall 
not  render  any  proceedings  void,  unless  the  court  or  a 
judge  shall  so  direct,  but  such  proceedings  may  be  set 
aride,  either  wholly  or  in  part,  as  irregular,  or  amended, 
or  otherwise  dealt  with  in  such  manner  and  upon  such 
terms  as  the  court  or  judge  shall  think  fit. 

Bule  2.  No  application  to  set  aside  any  proceediogs 
for  irregularity  shall  be  allowed  unless  made  witliLi 
reasonable  time,  nor  if  the  party  applying  has  taken  any 
fresh  step  after  knowledge  of  the  irregularity. 

Leek  for  the  defendants  in  support  of  the 
motion. — Before  the  Judicature  Act  there  was  no 
power  to  sue  in  the  name  of  the  firm,  and  Order 
XLVIII.A,  r.  1,  only  gives  this  power  when  the 
firm  consists  of  two  or  more  persons.  The  writ 
therefore  was  improperly  issued  in  the  name  of 
the  firm,  and  the  misdescription  is  more  than  a 
mere  irregularity  which  the  court  can  give  leave 
to  amend,  as  the  plaintiff  has  begun  the  action  in 
a  manner  not  authorised  by  the  rules.  The 
writ  is  irregular  within  the  decision  in  Smwrth' 
waiU  V.  Hannay  (71  L.  T.  Rep.  157 ;  7  Asp.  Mar. 
Law  Gas.  485 ;  (1894)  A.  0.  494),  and  ou^ht  to  be 
set  aside.  A  second  objection  to  the  wnt  is  that 
it  does  not  contain  the  plaintiffs  address  as 
required  by  Order  IV.,  r.  1. 

A,  E.  Nelson  for  the  pbdntifP,  eonira, — There 
is  8  long-established  practice  in  the  Admiralty 
Oourt  for  plaintiffs  to  sue  as  '*  owners  of  the 
cargo  '*  or  "  owners  of  the  ship,"  and  it  was  never 
intended  that  the  rules  should  abrogate  this 
antecedent  practice.  Order  LXYIII.a,  r.  1,  does 
not  apply  to  actions  in  rem^  which  are  different 
from  actions  in  personam : 

The  Freedom.  25  L.  T.  Bep.  392  ;  1  Asp.  Mar.  Law 

Cas.  186 ;  L.  Bep.  3  A.  &  E.  495  ; 
The  Longford,  60  L.  T.  Bep.  373 ;  6  Asp.  Mar.  Law 

Css.  371 ;  14  P.  Div.  34  ; 
The  Mar^chal  Suehet,  74  L.  T.  Bep.  789 ;  8  Asp. 

Mar.  Law  Cas.  158  ;  (1896)  P.  233  ; 
8t.  Oohain  v.  Hoyermann*8  Agency,  69  L.  T.  Bep. 

329 ;  (1893)  2  Q.  B.  96. 

Even  if  the  rule  does  apply,  the  insertion  of  the 
name  of  the  firm  on  the  writ  was  a  mere 
irregularity  which  the  court  may  give  leave 
to  amend.  Smwthwaite  v.  Hannay  omy  decided 
that  each  of  the  plaintiffs  in  that  case  had  to 
hrmg  a  separate  action.  The  indorsement  on  the 
writ  properly  described  the  plaintiffs  as  owners  of 
the  cargo.    He  referred  to 

Petty  V.  Daniel,  55  L.  T.  Bep.  745 ;  34  Cb.  Div. 

172; 
Dickson   v.    Law,    72    L.    T.   Bep.  680;    (1895) 

2  Ch.  62. 

The  defendants'  steamship  is  an  Italian  vessel 
now  out  of  the  jurisdiction  of  the  court,  and  the 


effect  of  setting  aside  the  writ  would  be  to  deprive 
the  plaintiff  of  nis  remedy  against  the  defendants. 
Further,  by  Order  LXX.,  r.  2,  the  defendants  are 
not  entitled  to  make  this  application,  as  they 
have  taken  a  fresh  step  in  the  proceedings  bj 
askiog  for  security  for  costs  after  knowledge  of 
the  irregularity.    The  omission  of  the  plaintiff's 

E roper  address  is  an  irregularity  which  the  court 
as  power  under  LXX.,  r.  1,  to  cure. 

Lech  in  reply. 

The  Pbbsident.— The  plaintiff  in  this  case  is 
really  one  person,  but  he  sues  in  the   name  of 
Louis  Dreyfus  and  Co. — the  firm  name  which  he 
apparently  uses  in  business — the  indorsement  on 
the  writ  showing  that  he  sued  as  the  "  owners  of 
goods  laden  on  board  '*  a  certain  steamship.  Now 
in  one  sense  that  is  not  an  important  matter, 
because  it  was  known  to  the  parties  what  the  real 
facts  were.    The  indorsement  on  the  writ  showed 
who   the   real  plaintiff  was,  and  anyone  could 
ascertain  at  any  moment  who  Louis  Dreyfus  and 
Go.  in  fact  were.    But  in  another  sense  it  is  an 
important  matter,  because,  this  being  an  action 
in  rem,  the  effect  has  been  that  the  defendants' 
ship    has    left    the    jurisdiction,    and,    if     this 
writ  is  held  bad,  it  will  be    necessary  for  the 
plaintiff  to  wait   until   he   has  an  opportunity 
of  arresting  the  vessel  again.     The  question  is 
whether  that  title  of  the  plaintiff  renders  this 
writ    null;    whether  it  is  wrong,    and,   if   so, 
whether  it  is  merely  an  irregularity.     The    rule 
relied    on    is    Order    XLVIII.A,    r.     1.       [His 
Lordship    then   read  tbe  rule.]     By  that  rule 
any  party  to  an  action  may  apply,  by  summons, 
for  a  statement  of  the   names    and   addresses 
of  the  actual  partners.    Before  the  date  of  that 
rule    persons    could   not  sue   or    be    sued    in 
the  name  of   a  fii*m.     The  names  of  all  the 
paitners  had  to  be  added:   but  this   rule  gives 
power  to  persons  carrying  on  business  under  a 
firm  name  to  sne  in  the  firm  name,  although  in 
point  of  fact  there  might   be  several  parhiers, 
without   stating  the    names    of  the    partners, 
except  in  the  limited  way  required  by  the  latter 
part  of  the  rule.    Now«  what  is  said  is  first  of  all 
that  this  rule  does  not  apply  to  an  action  in  rem 
at  all,  and  there  is  a  great  deal  of  force  in  that 
observation.     But  it  is  not  necessary  for  me  to 
decide  that  actual    question,   because    there  is 
undoubtedly  an  old    practice  in  the  Admiralty 
Court  of  very  great  vsJue  to  persons  concerned  in 
those  matters,  which  enables  the  owners  of  a  ship 
or  cargo,  in  any  Admiralty  action,  to  sue  as  such 
— a  proceeding  which  would  have  been  regarded 
by  the  courts  of  common  law  with  professional 
horror.      But  the  courts  of   Admiralty  allowed 
it    for    a    very    good     reason,    because,    what 
they  were  really    dealing    with    was    one   ship 
against  another,  and  so  long   as   you    had  the 
names  of    the  vessels  you  had  really   all   that 
was  material,  because  you  could  ascertain  the 
names   of  the   owners   from   the    register,    or 
otherwise.     Therefore  you  have  an  antecedent 
practice  of  a  ver^  peculiar  kind  in  the  Admiralty 
Court,  and  certainly  I  do  not  think  it  is  too  much 
to  say  that  it  is  impossible  to  suppose  that  this 
general  rule  was  intended  to  abrogate  so  old  and 
valuable  practice  as  that  which  obtained  in  the 
Admiralty  Court.     If  one  looks  at  the  terms  of 
the  rule  it  does  not  apply  to  the  case  of  owners 
of  ships,  because  it  speaks  only  of  persons  suing 
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and  being  sued  in  tbe  name  of  their  respective 
firms,  whereas  the  owners  of  a  ship  do  not  consti- 
tute a  firm  in  that  sense  at  all.  Therefore  I  feel 
no  difficulty  at  all  in  saying  that  this  rule  does 
not  apply  in  any  sense  to  abrogate  the  former 
practice  of  the  Admiralty  Court,  of  allowing  the 
owners  of  a  ship  to  sue  as  such.  But  that  does 
not  carry  us  the  whole  way  in  this  case,  because 
this  is  not  a  case  of  the  ownera  of  a  ship  suing. 
Mr.  Dreyfus  did  not  in  this  case  sue  as  "  owner." 
He  sued  as  Louis  Dreyfus  and  Co.,  and  I  am  not 
prepared  to  say  that  in  its  narrower  sense,  and 
I  think  in  its  truer  sense,  this  rule  does  not  apply 
to  the  Admiralty  Division  as  well  as  to  any  other 
division. 

If  the  question  in  this  case  was  whether 
Order  XLVIII.A,  r.  1,  applied  to  the  Admiralty 
jurisdiction  I  am  not  prepared  to  hold  that  it 
does  not,  bat  a  further  question  anses  which,  to 
my  mind,  is  of  great  importance  in  this  case.  I 
have  to  decide  not  only  whether  there  is  a  mistake 
in  this  case,  but  whether  it  is  an  irregularity 
which  can  be  cured.  I  am  told  that  it  is  more 
than  an  irregularity,  because  previously  a  partner- 
ship could  not  sue  at  all — it  could  only  sue  in  the 
names  of  tbe  real  partners — and  therefore,  it  is 
said,  the  terms  of  this  order  must  be  shictly 
complied  with,  or  else  tbe  whole  thing  is  a  nullity. 
Tbe  case  of  Smurthwaite  v.  Harmay  {uhi  attp.)  is 
relied  upon.  If  these  were  proceedings  in  common 
law,  I  do  not  wish  to  decide  whether  or  no  that 
might  not  be  the  case.  But  what  I  do  think 
is  this,  that  in  the  Admiralty  Court,  having 
regard  to  the  previous  practice,  which  I  do 
not  think  has  been  abrogated,  and,  having 
regard  to  the  fact  of  the  indorsement  on  this 
writ,  it  is  a  mere  irregularity.  What  are  the 
facts  P  Here  is  a  person  suing  in  the  name  of 
the  firm,  and  the  writ  states  on  the  back  how  he 
does  sue.  If  he  had  sued  as  "owners"  I  think 
it  would  have  been  perfectly  good.  Therefore  all 
it  comes  to  is  this,  that  instead  of  putting  on  the 
face  of  this  writ,  "Louis  Dreyfus  and  Co.,  as 
owners,"  or  "Louis  Dreyfus,  as  owner,"  of  the 
goods,  be  has  put  Louis  Dreyfus  and  Co.  on 
the  face  of  the  writ,  and  he  has  stated  clearly 
on  the  back  that  he  is  suing  as  owner.  I  cannot 
regard  that  as  more  than  toe  merest  irregularity. 
It  is  perfectly  different  from  the  case  of  Smturth- 
waite  V.  Hannay  {ubi  sup.).  There  persons  were 
suing  together  who  could  not  sue  together.  There 
was  a  very  material  matter  involved,  and  there 
was  much  more  than  a  mere  irregularity;  but 
having  regard  to  the  Admiralty  practice  in  this 
court,  and  having  regard  to  the  indorsement 
on  the  writ,  I  am  of  opinion  that  in  the 
Admiralty  Court,  where  the  only  mistake  a  man 
makes  is  in  not  putting  on  the  face  of  the  writ 
what  he  had  put  on  the  back,  and  which,  if  put 
on  the  face  of  the  writ,  would  have  been  good,  it 
is  a  mere  irregularity.  Therefore,  I  think  under 
the  circumstances  that  the  mistake  made  is  a  mere 
matter  of  irregularity  and  that  Order  LXX. 
applies,  and  an  amendment  may  be  allowed.  It 
follows  that  not  only  does  Order  LXX.  apply,  but 
Order  LXX.,  r.  2,  too — and  in  this  case  the  defen- 
dants have  taken  a  step— namely,  the  asking  for 
security  for  costs,  after  they  knew  the  facts  of 
the  real  composition  of  Louis  Dreyfus  and  Co. 
That  is  quite  enough  for  me  to  say  that  I  think 
in  this  case  all  that  has  happened  is  mere  irregu- 
lurity,  which  can  be  cured  by  an  amendment,  and 


that  I  am  prepared  to  allow.  I  do  not  tiiink  it 
necessary  to  deal  with  the  other  matter,  as  to  the 
address  of  the  plaintiff,  because  to  cail  tiiatan 
irregularity  seems  to  me  to  be  using  too  high  a 
term.  The  original  writ  was  correct  in  that 
respect,  but  the  copy  of  the  writ  was  wrong. 

Solicitors  for  the  plaintiff,  Lowless  and  Co, 
Solicitor  for  the  defendants,  Roberi  Greening. 


May  6  and  8, 1902. 

(Before  Sir  F.  Jbunb,  President,  and  Babve8,  J.) 

The  Mabgeey.  (a) 

Salvage — Associated  insurance  clubs — Agreement 
by  oumerSf  as  insurers  in  dubs^  to  render  mutual 
assistance — Notice  to  masters — Arbiiraium— 
Bights  of  master  and  crew. 

Where  salvage  services  were  rendered  by  one  vessel 
to  another,  and  both  vessels  were  insured  in 
associations  under  the  articles  of  which  compen- 
sation for  salvage  services  was  to  be  mutuaU'^ 
settled  by  the  committees  of  the  associations. 

Held,  tha^t  the  master  and  crew  of  the  salving 
vessel  were  not  bound  by  such  settlement,  as  they 
were  not  parties,  and  cotdd  not  be  taJeen  to  have 
acquiesced  in  it. 

This  was  an  appeal  by  the  defendant,  the  owner 
of  the  steam  drifter  Margery,  against  a  decision  of 
the  judge  of  the  County  Court  at  Yarmouth 
awarding  salvai^  to  the  master  and  crew  of  the 
steam  dnfter  Fifteen  for  services  rendered  to  the 
Margery  in  the  North  Sea. 

The  Margery  was  a  ketch-rigged  steam  drifter 
of  31  tons  register,  and  earned  a  crew  of  iea 
hands  all  told.  On  the  9th  Oct.  1901,  while 
fishing  off  the  east  ooast,  and  when  about  thirty- 
six  miles  from  Yarmouth,  she  lost  her  rudder. 
There  was  a  heavy  sea  running  at  the  time  and  a 
strong  wind  from  the  N.W.,  and  two  shapes  were 
hoisted  to  show  that  she  was  not  under  oommand. 
The  flag  of  the  club  she  was  insured  in  was 
also  hoisted.  About  3  p.m.  the  Fifteen,  a  steam 
drifter  of  25.76  tons  register,  manned  by  a  crew 
of  ten  hands  all  told,  came  up  and  gave  the 
Ma/rgery  a  rope.  The  Margery  at  this  time  had 
managed  to  set  within  about  fourteen  miles  of 
Yarmouth.  The  rope  shortly  afterwards  parted 
and  fouled  the  propeller  of  the  Margery.  A  wire 
rope  was  then  passed,  and  she  was  taf  en  in  tow 
by  the  Fifteen  and  brought  safely  into  Tar- 
mouth. 

Both  vessels  at  the  time  in  question  were  in- 
sured in  insurance  clubs,  the  Fifteen  in  the  Total 
Loss  Mutual  Steamship  Insurance  Company  of 
Sunderland,  and  the  Margery  in  the  United 
Kingdom  Steam  Tug  and  Trawler  Insurance  and 
Indemnity  Association  of  North  Shields. 

In  the  policy  under  which  the  Fifteen  was  in- 
sured was  the  following  clause: 

It  is  matually  agreed  between  the  aaenred  sad 
asBiirers  that  the  artioles  of  assooiation  of  the  awnier'i 
oompany  shall  be  deemed  part  hereof,  and  be  bindiog 
npon  the  aasored  and  aBsnrers  as  fnlly  and  effeotaallj,  to 
all  intents  and  purposes  as  if  snoh  artioles  irere  inserted 
in  this  polioy,  and  any  breaoh  thereof  will  invalidate  the 
same. 

By  clause  92  of  the  articles  of  assodation : 

Steamers  inanred  in  this  assooiation  bind  tbemaelvee  to 

(a)  Beported  by  CBFISTOPBIR  BKiD,  E»q..  B»rriBtei^at-Lav« 


MARITIME  LAW   CASES. 


305 


Adm.] 


Thb  Mabobbt. 


[Adm. 


give  masistoiioe  to  an j  Teasel  broken  down  or  in  distreas, 
inenred  in  this  association,  or  in  the  associations  of  the 
United  Kingdom  Steam  Tog  and  Trawler  Insurance  and 
Indemnity  Association  of  North  Shields  ...  it 
having  been  arranged  that  the  vessels  in  these  associa- 
tions shall  be  bound  to  like  conditions,  and  that  the 
oompensatioa  for  services  rendered  be  decided  and 
determined  by  the  committees  of  the  association  or 
associations  in  which  the  vessels  were  insnred. 

In  the  insarance  policy  of  the  Margery  was  a 
similar  claase,  and  a  similar  article  was  embodied 
in  the  articles  of  association  of  the  clab  she  was 
insnred  in. 

In  accordance  with  the  rules  of  the  two  clubs,  a 
oommittee,  consisting  of  three  directors  of  the 
United  Kingdom  Insurance  and  Indemnity  Asso- 
ciation and  one  director  of  the  Total  Loss  Com- 
pany of  Sunderland,  met  on  the  16th  Dec.  The 
statements  of  the  two  masters  were  read  and 
discussed,  and  an  award  of  252.  made.  This  sum 
was  paid  to  the  owners  of  the  Fifteen  and 
accepted,  and  out  of  this  amount  they  tendei*ed 
12/.  10s.  to  the  master  and  crew  of  their  vessel, 
bat  they  refused  to  accept  it. 

On  the  6th  Jan.  1902  an  action  for  salvage  was 
instituted  in  the  Yarmouth  County  Court  by  the 
master  and  nine  members  of  the  crew  of  the 
Fifteen  against  the  Margery,  and  her  nets  and 
fishing  gear,  claiming  the  sum  of  1502.  At  the 
trial  of  the  action  it  was  admitted  by  the  master 
and  crew  of  the  Fifteen  that  they  were  aware  of  the 
arrangement  as  to  mutual  assistance,  and  that 
they  bad  noticed  the  club  flag  the  Margery  was 
fljinff,  and  knew  the  reason  why  she  was  flying  it, 
but  Uiey  denied  that  they  had  ever  heard  of  or 
agreed  to  the  mode  of  settlement  adopted  by  the 
two  dubs. 

In  the  agreement  signed  by  the  crew  of  the 
Fifteen  was  the  following  clause : 

Every  member  of  the  crew,  indoding  apprentices  and 
sea- Ashing  boys,  shall  be  regarded  as  entitled  to  partici- 
pate in  any  sum  or  snms  of  money  arising  from  any 
salvage,  or  salvage  services  performed  for  any  ship  in 
distress  or  otherwise,  in  the  proportion  set  forth  oppo- 
site to  their  respective  names  in  this  agreement. 

Under  the  heading  "Salvage"  against  each 
name  was  written  "  half  and  hsuf ." 

The  various  associations  had  published  a  card 
with  illustrations  in  colours  of  their  flags,  and  on 
it  was  printed : 

Notioe  to  Masters. — The  above  association  is  amal- 
gamated with  the  nnder-mentioned  atsooiations  and 
oonpanies  for  the  settlement  of  towage  cases :  United 
Kisgdom  Steam  Tog  aod  Trawler  Insurance  and  Indem- 
nity Association  of  North  Shields  (the  names  of  other 
aeaooiations  then  followed).  All  masters  of  vessels 
insnred  in  the  Total  Loss  Insorance  Company,  Sander- 
land,  are  bonnd  to  render  and  accept  assistance  when 
necessary  to  and  from  any  vessel  insnred  in  the  above 
aeeooiations  and  companies. 

One  of  these  cards  was  on  board  the  Fifteen, 
The  value  of  the  Fifteen  at  the  time  of  render- 
ing the  services  was  32002.,  and  of  the  Margery 
20002.,  hpr  nets  and  gear  3002.,  and  fish  12.  lOs., 
making  a  total  of  23012.  10s. 

The  case  was  tried  before  the  Ifamed  County 
Court  judge,  assisted  by  nautical  assessors,  and 
having  held  that  the  master  and  crew  were  not 
bound  by  the  arbitration  proceedings,  he  awarded 
the  master  and  crew  the  sum  of  602.  by  way  of 
salvage,  which,  he  explained,  was  half  of  what  he 
Vol.  IX.,  N.  8. 


thought  would  have  been  a  fair  sum  if  the  owners 
had  been  also  parties  to  the  action. 
The  defendfuit  appealed. 

Scrutton,  K.O.  and  Boche  for  the  appellant. — 
The  master  of  the  Fifteen  knew  he  was  bound  to 
render  assistance,  and  admitted  that  he  knew  of 
the  arrangement  as  to  vessels  in  the  various  clubs 
rendering  each  other  assistance.  He  also  ad- 
mitted that  he  acted  upon  it  when  he  saw  the 
club  flag  flying  on  board  the  Margery.  The 
owners  are  bound  by  the  arrangement,  and  it  is 
submitted  the  master  and  crew  are  too.  The 
card  with  the  ''  Notice  to  Masters  '*  on  it,  which 
was  exhibited  on  board,  is  sufficient  to  bring  it  to 
their  notice.  Further,  in  the  agreements  signed 
by  the  crews  there  is  the  provision  that  the  divi- 
sion of  salvage  shall  be  on  the  basis  of  '*  half  and 
half."  The  master  can  bind  his  officers  and  men 
by  an  agreement  fixing  the  amount  of  reward  for 
salvage  services,  and  presumably  the  owner  of 
the  caving  ship  is  in  the  same  position  as  the 
master: 

Sf  e  Kennedy  on  Salvage,  p.  224  ; 
T?M  Vaafnyth,  52  L.  T.  Bep.  392 ;  5  Asp.  Mar.  Law 
Cas.  364;  10  P.  Div.  41. 

Batten  for  the  respondents  contra, — The  master 
and  crew  of  the  Fifteen  were  not  bound  by  the 
settlement  arrived  at  between  the  respective 
owners.  In  any  event,  the  sum  awarded  by  the 
committee  was  absurdly  inadequate.  The  right 
to  salvage  is  dependent,  not  on  contract,  but  is  a 
right  given  in  the  interest  of  commerce  to  those 
who  voluntarily  uodert^e  to  save  property,  and 
even  when  an  agreement  is  made,  the  court  will 
always  closely  scrutinise  it  to  see  whether  it  is  a 
fair  one  or  not.  The  crew  are  no  parties  to  the 
contract  entered  into  by  the  owners  and  their 
underwriters.  In  order  to  bind  the  crew  the  con- 
tract must  be  put  clearly  before  them,  and  they 
must  be  in  a  position  to  realise  the  logical  conse- 
quences of  their  bargain.  The  "  Notioe  to  Masters," 
which  has  been  relied  on,  only  deals  with  towage, 
and  only  gives  instructions  that  they  are  to  assist, 
or  take  assistance  from  other  club  vessels  when 
necessary,  but  the  terms  on  which  the  assistance 
is  to  be  rendered  are  not  mentioned.  The  effect 
of  such  an  agreement  as  that  alleged  to  have  been 
entered  into  b;^  the  crew,  is  to  SLoandon  the  lien 
and  oust  the  jurisdiction  of  the  court.  It  is 
also  submitted  that  it  would  be  illegal  under 
sect.  156  (1)  of  the  Merchant  Shipping  Act  1894. 
But,  putting  these  considerations  aside,  the  owners 
had  no  power  to  bind  the  crew  : 

The  Britain,  1  Wm.  Bobinson,  40  ; 
The  Sarah  Jane,  2  Wm.  Bobhison,  110  ; 
The  City  of  Calcutta,  79  L.  T.  Rep.  517 ;  8  A^p. 
Mar.  Law  Cas.  442. 

[He  was  stopped  by  the  Court.] 

Boche  in  reply. — The  agreement  was  equitable  : 
The  Phantom,  15  L.  T.  Rep.  59G ;  2  Mar.  Law  Cas. 
O.  S.  442 ;  L.  Rep.  1  A.  &  E.  5S. 

In  The  Enchantress  (2  L.  T.  Rep.  574;  Lush.  93), 
which  was  a  case  decided  by  Dr.  Lushington  after 
the  passing  of  sect.  182  of  the  Merchant  Shipping 
Act  1854,  it  was  held  that  agreements  limiting 
the  proportion  of  salvage  money  are  to  be  main- 
tained if  equitable.    See  also 

The  OangM,  22  L  T  Kep.  72 ;  '3  Mar.  Law  Cas. 
O.  S.  342  ;  L  R-p  2  A.  &  E.  370 

In  The  Britain  {uhi  swp.)  and  The  Sarah  Jane 
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{vM  87ip,)  the  agreements  which  it  was  attempted 
to  set  up  against  the  salvor's  claims,  were  made 
after  the  services  had  been  already  rendered. 
Here  the  agreement  to  refer  to  arbitration  is  a 
general  one,  and  provided  for  salvage  services  being 
rendered  at  some  future  time.  In  The  Inchmaree 
(80  L.  T.  Rep.  201 ;  8  Asp.  Mar.  Law  Oas.  486; 
(1899)  P.  Ill)  the  distinction  between  an  agree- 
ment as  to  future  and  past  services  was  made, 
and  the  amount  fixed  by  the  agreement  as  to 
future  services  upheld. 

The  Fbbsident.  —  I  think  this  case  can  be 
decided  substantially  on  the  ground  upon  which 
it  has  been  decided  in  the  court  below  —  that 
is,  a  ground  which  really  depends,  in  the  last 
resort,  on  a  question  of  fact.  The  action  is 
brought  by  the  master  and  crew  of  the  Fifteen 
against  the  owner  of  the  steam  drifter  Margery. 
It  is  not  an  action  by  the  owners  of  the  Fifteen, 
but  only  by  the  master  and  crew ;  and  the  cir- 
cumstances  in  which  it  was  brought  were  that  the 
owners  of  those  two  fishing  vessels  appear  to 
belong  to  institutions  known  as  clubs,  and  the 
result  of  that  is  that  those  vessels  are  bound, 
according  to  the  rules  of  those  clubs,  to  render 
each  other  assistance  on  the  terms  that  the  price 
to  be  paid  for  such  assistance  shall  be  determined 
by  a  particular  kind  of  arbitration,  and  for  the 
moment  I  will  assume  that  the  owners  of  the 
vessels,  and  their  vessels  in  that  sense,  are  bound 
by  that  agreement.  The  question  is  whether  the 
master  and  crew  are  bound;  and  in  this  case, 
after  an  arbitration  had  taken  place  as  to  the 
amount  to  be  paid,  the  master  and  crew  say  they 
are  not  bound  by  that  arbitration,  and  they  ask 
to  have  the  amount  of  their  services  determioed 
in  value  by  the  court.  The  learned  judge  in  the 
court  below  has  ai^reed  in  the  views  they  put 
forward.  He  has  found,  as  we  gather  from  his 
remarks,  that  they  are  not  bound  by  the  arbitra- 
tion. I  do  not  think  he  meant,  or  that  it  is  sug- 
gested he  meant,  that  they  were  not  bound  by  tbe 
arbitration  because  the  arbitration  is  invalid, 
but  that  they  were  not  bound  by  the  arbitration 
because  they  were  not  bound  by  any  agreement. 
That  is  tbe  point  upon  which  1  think  the  case 
turns.  I  should  be  prepared  to  admit  that  the 
owners  may  be  bound,  when  a  question  arises  as 
to  salvage,  to  go  to  arbitration  in  the  way  men- 
tioned, and  have  the  amount  determined  ;  but  in 
this  case  the  very  simple  question  is  :  Are  the 
master  and  crew,  who  have  independent  ris^hts  in 
the  matter,  bound  by  that  agreement  ?  That,  as 
I  said,  depends  upon  a  question  of  fact,  which,  it 
appears  to  me,  we  have  to  determine.  Now,  the 
master  and  crew  are  bound  as  between  themeelves 
and  their  owners,  to  a  certain  extent,  because  they 
entered,  under  their  articles,  into  an  agreement 
that  they,  putting  it  shortly,  should  have  half  of 
whatever  salvage  amount  should  be  taken.  Tbe 
words  are  very  clear  about  that.  To  that  extent, 
between  themselves  and  their  owners,  they  are 
bound;  but  there  the  matter  appears  to  me  to 
stop.  We  are  asked  to  go  very  much  further,  and 
asked  to  say  that  not  only  are  they  bouod  as 
between  themselves  and  their  owners,  but  as 
between  themselves  and  the  owners  of  any  oth^-r 
ship  they  may  salve  they  are  bound  by  an  agree- 
made  by  their  owners  to  allow  the  matter  to  go 
to  arbitration  and  to  take  the  money  which  the 
arbitrators  give.  That  cannot  be  made  out  on 
any  express  agreement.    There  is  none.    There 


is  no  language  to  that  effect  in  their  articles,  and 
no  language  to  that  effect  anywhere ;  bat  it 
is  said  there  is  a  certain  notice  exhibited  on  the 
ships,  of  which  we  have  a  copy,  and  which  is  in 
some  way  said  to  bind  the  master  and  crew.  lam 
not  at  all  prepared  to  say  that  under  certain  cir- 
cumstances an  agreement  made  by  the  owners  on 
behalf  of  the  crew  mi^ht  not  bind  them,  just  as  an 
agreement  made  under  certain  circumstanoee  by 
the  master  may  bind  the  owners.  It  is  clear  that 
if,  before  the  salvage  service  is  rendered,  the 
masters  of  the  two  ships  meet  together,  they 
may  make  an  arrangement  by  which,  subject  to 
the  jurisdiction  of  this  court  to  see  whether  it  is 
equitable  or  not,  the  masters  can  undoubtedly 
bind  the  owners.  I  E-hoidd  not  be  prepared  to 
deny  that  an  agreement  made  under  similar  cir- 
cumstances by  the  owners  on  behalf  of  the  master 
and  crew  might  bind  the  master  and  crew  ;  but 
the  reason  for  that  is  the  necessity  of  the  case. 
Tbe  service  has  to  be  rendered  on  the  spur  of  the 
moment,  and  if  the  agreement  cannot  be  made 
by  the  only  persons  who  are  there  to  make  it,  it 
cannot  be  made  at  all.  Therefore  ex  neeessittUe 
an  agreement  so  made  binds ;  but  that  is  a  very 
different  thing  from  saying  that  when  there  is 
no  stress  at  all,  an  arrangement  made  by  the 
owners  binds  the  master  and  crew,  withoat  any 
notice  to  the  master  and  crew.  That  propoeition 
I  am  not  prepared  to  adopt,  nor  is  that  seriously 
contended. 

What  is  said  is,  that  the  master  had  notioe  oC 
these  terms  and  had  acquiesce  in  them.  That 
appears  to  me  to  be  a  question  of  fact  upon 
which  the  matter  turns,  and  I  am  not  prepared  to 
say  that  there  was  any  such  acquiescence  by  the 
master  of  the  ship  which  binds  him,  much  less 
his  crew,  to  the  settlement  of  this  case  by  arbitra- 
tion in  the  way  the  owners  may,  perhaps,  have 
agreed.  It  is  quite  clear  that  in  fact  the 
master  and  crew  knew  nothing  of  the  terms. 
We  have  the  evidence  of  the  master  himself  to 
the  effect  that  he  had  never  heard  of  any  sach 
agreement,  and  I  do  not  think  it  can  be  disputed 
that,  as  to  going  to  arbitration,  that  is  a  matter 
about  which  this  particular  master  and  this  parti- 
cular crew  were  wholly  ignorant ;  but  it  is  said, 
in  spite  of  that,  there  was  this  card  exhibited,  and 
that  in  some  way  bound  them.  What  is  this 
card  P  No  doubt  it  is  called  a  "  Notice  to 
Masters,"  and  it  states  [the  learned  judge 
then  read  the  words  of  the  notice].  I  agree 
in  what  one  of  the  learned  counsel  said,  that 
it  is  possible  that  to  an  astute  person  it  may 
convey  the  impression  that  disputes  are  to 
be  determined  by  arbitration  in  a  particular 
way,  but  further  than  that  it  does  not  seem 
to  me  to  go.  It  does  not  say  what  tbe 
terms  are.  The  verv  fact  that  it  uses  the 
word  "  towage,"  and  not  "  s  ilvage,"  appears 
to  me  to  make  it  clear  that  it  dops  not  intend  to 
give  particulars  of  the  agreement  between  tbe 
owners,  and,  as  my  learned  brother  has  pointed 
out,  there  are  cases  of  salvage  in  which  tbe  ques- 
tion of  towage  would  not  enter.  Therefore,  when 
we  find  the  notice  limited  to  "  the  settlement  of 
towage  cases,"  I  think  one  is  entitled  to  say  that 
it  hairdly  even  gives  notice  that  there  may  be  an 
arrangement  for  the  peculiar  settlement  of  salvage 
cases.  Then  it  goes  on  to  say  that  they  are 
bound  to  render  assistance.  That  may  be,  but  it 
does  not  say  that  they  are  bound  to  enter  into  the 
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servioe  upon  these  partionlar  terms  as  regards 
tfaemselyes.  Therefore,  assuming  they  had  this 
card  before  them,  it  appears  to  me  it  falls  very 
short  indeed  of  giving  them  such  notice  of  the 
arrangement  as  would  cause  them  to  be  bound  by 
aoqniesoenoe.  Indeed,  the  highest  that  acqui- 
eecence  can  be  put  is  that  they  went  to  sea  and 
oontanned  their  fishing  operations,  and  salving 
operations,  with  this  in  their  minds.  This  appears 
to  me  wholly  insufficient  to  fix  them  with  acqui- 
pscenoe  in  a  contract  of  which  they  knew  nothing. 
Upon  this  ground,  therefore,  I  am  prepared  to 
decide  the  case.  I  am  conscious  that  tuis  deci- 
sion leaves  open  many  questions,  some  of  them  of 
very  great  interest — for  instance,  how  far  this 
court  would  review  the  decision  arrived  at  by 
arbitrators  of  this  kind,  apart  from  any  question 
of  the  validity  of  the  arbitration  by  reason  of 
incapacity  on  the  part  of  the  arbitrators.  I  am 
not  prepared  to  say,  at  present,  that  this  court 
has  any  such  power.  Whether  the  power  of  the 
eonrt  can  be  extended  to  deal  with  arbitration 
made  in  pursuance  of  an  agreement  to  arbitrate 
by  ^enoua  supposed  to  be  sui  jvrU,  having  know- 
leidge  of  the  circumstances — whether  in  ite  appli- 
cation to  a  particular  case  the  arbitration  of  such 
a  tribunal  would  come  under  the  jurisdiction  of 
this  court,  I,  at  the  present  moment,  must  decline 
to  say. 

There  is  a  further  question  in  this  case  — 
namely,  whether  this  particular  arbitration  is 
assailable  on  the  ground  that  the  arbitrators  were 
not  sufficiently  independent.  I  entirely  decline  to 
express  any  opinion.  It  is  not  an  easy  question 
to  decide,  and  it  is  one  which  I  am  glad  to  be 
able  to  avoid.  Some  day  it  may  have  to  be  argued 
whether,  even  as  between  owners,  the  agreement 
sufficiently  avoids  difficulties  with  regard  to  public 
policy;  and  there  may  also  be  a  question,  as 
regards  seamen,  whether  it  is  not  in  contravention 
of  the  provisions  of  the  Merchant  Shipping  Act. 
It  is  not  necessary  in  this  case  to  go  into  these 
questions,  and  I  base  my  decision  upon  the  ground 
that  as  between  the  master  and  crew  of  this 
vessel  and  the  owners  of  the  vessel  salved,  it  is 
not  shown  that  there  is  any  agreement  which 
ousts  the  jurisdiction  of  this  court.  My  learned 
brother  reminds  me  that  something  ought 
to  be  said  about  tbe  figure  at  which  uie  court 
below  arrived.  I  think  that  stands  upon  very 
strong  ground.  The  matter  was  considered  by 
the  judige  below  with  nautical  assessors,  and  the 
court  arrived  at  a  figure  considerabljr  in  excess  of 
the  amount  awarded  by  the  arbitrators,  but 
which,  upon  the  facts  of  tne  case,  does  not  appear 
to  be  at  all  in  excess  of  what  a  reasonable  tribunal 
might  arrive  at,  so  that  I  am  not  prepared  to 
differ  from  it. 

Barnes,  J. — ^The  learned  President  has  dealt 
so  fully  with  the  case  that  I  might  content  myself 
with  saying  that  I  agree ;  but,  having  regard  to  the 
importance  of  the  matter,  I  desire  to  add  a  few 
words.  The  plaintiffs'  claim  is  that  of  the  master 
and  nine  of  the  crew  of  the  steam  drifter  Fifteen 
for  salvage  in  respect  of  services  rendered  to  the 
drifter  Margery  off  Yarmouth.  It  is  sought  to 
meet  the  claim  by  saying,  on  the  part  of  the 
defendant,  that  the  plaintiffs  cannot  recover  on 
the  basis  of  an  ordinary  assessment  of  salvage  in 
this  court,  or  the  court  below,  but  are  bound  by 
a  decision  of  certain  arbitrators,  fixing  an  amount 
which  would  give  to  the  present  plaintiffs  a  sum 


of  12Z.  10s.  Now,  it  seems  to  me  that  in  order  to 
make  out  this  defence,  the  defendant  has  to  prove 
that  the  plaintiffs  have  agreed  to  submit  their 
claims  to  the  decision  of  tbe  arbitrators  who  made 
the  award.  It  is  sought  to  do  that  in  a  very 
roundabout  way.  No  d  i  rect  agree  ment,  no  express 
agreement,  between  the  salvors  who  are  suiuff 
and  the  owner  or  master  of  the  salved  vessel 
is  proved,  or  sought  to  be  proved,  but  it 
is  said  that  the  Fifteen  was  insured  in  a 
mutual  insurance  club;  that  the  terms  of  that 
insurance  incorporated  the  rules  of  that  club, 
which  provided  that  steamers  insured  in  it  bound 
themselves  to  give  assistance  to  any  vessel  broken 
down  or  in  distress  insured  in  that  association  or 
certain  other  associations;  that  it  had  been  ar- 
ranged that  the  vessels  in  those  other  associations 
should  be  bound  by  like  conditions,  and  that  tbe 
question  of  remuneration  for  services  rendered 
should  be  determined  by  the  committees  of  thf) 
associations.  It  is  also  said  that  the  defendant 
ship  was  insured  in  another  association,  and  that 
the  policy  by  which  she  was  insured  in  that  other 
association  incorporated  the  rules  of  that  asso- 
ciation, which  had  rules  substantially  to  the 
same  effect.  Then,  having  both  ships  insured  in 
that  way,  the  secretary  of  one  of  tne  clubs  was 
called  as  a  witness,  to  say  that  there  is  a  mutual 
arrangement  between  the  clubs  for  the  purpose 
of  assessing  salvage  claims.  So  far  there  has  been, 
in  a  roundabout  way,  an  arrangement  suggested 
between  the  owners  of  the  ships ;  not  a  word  about 
the  master  and  crew.  It  is  then  said  that  the 
master  and  crew  are  fixed  by  this  arrangement, 
and  have  become  parties  to  it,  because  a  notice 
was  exhibited  on  board  each  ship.  A  copy  of  it 
has  been  furnished  to  the  court.  There  the 
evidence  really  stops,  because,  though  it  is  sought 
to  say  that  the  master  and  crew  in  some  way 
assented  to  that  state  of  things,  so  far  as  the 
evidence  goes,  the  master  says  although  he 
knew  of  this  notice,  he  knew  nothing  whatever 
about  the  provision  to  ro  to  arbitration,  and  that 
he  never  had  been  told  anything  about  it  and 
never  agreed  to  it.  The  other  evidence  is  sub- 
stantially to  the  same  effect;  fo**  instance,  the 
engineer  is  called  and  says,  "  that  has  nothing  to 
do  with  the  crew."  I  think  it  is  quite  clear  that 
the  master  and  crew  never,  in  fact,  thought  that 
they  were  bound,  as  salvors,  by  what  it  is 
suggested  was  an  intimation  to  them  that  they 
were  so  bound;  so  that  the  suggested  contract 
put  forward  by  the  defendant  seems  to  me  to 
fail  entirely  of  proof,  because  he  does  not  prove 
that  the  parties  suing  ever  agreed  in  any  way  to 
be  bound.  I  think  there  would  be  great  diffi- 
culty in  this  case  in  establishing  such  a  matter 
even  with  stronger  evidence  than  is  put  forward, 
for  the  reason  that  the  master  and  crew  are 
employed  by  their  owners  on  the  basis  of  certain 
articles.  Those  are  the  terms  of  their  employ- 
ment, and  amongst  them  there  is  a  stipulation, 
that  as  between  owners  and  master  and  crew  any 
salvage  shall  be  divided  in  halves.  That  enables 
the  crew  to  say :  "  When  you  have  got  anything 
you  must  give  us  half  of  it  *' ;  but,  then,  how  are 
they  bound  in  any  way  afterwards  to  render 
salvage  services  at  all  P  There  appears  to  me  to 
be  nothing  to  show  that  they  are.  This  card  only 
shows  that  the  association  is  amalgamated  with 
other  associations  for  the  purpose  of  towage 
services,  and  it  states  that  all  masters  are  bound 
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to  render  and  accept  assistance  when  necessary  to 
and  from  other  vessels  insured  in  the  associations ; 
but  how  bound  P  They  never  agree  to  be  bound. 
They  are  on  the  ship,  and  the  ouly  contract  they 
have  made  is  to  to  employed  by  their  owners 
upon  the  basis  of  the  articles.  They  never  agree 
to  be  bound  to  render  or  accept  assistance,  and 
unless  a  great  deal  more  is  proved,  it  seems  to  me 
they  remain  free  agents  to  render  services  upon 
such  terms  as  are  usual.  I  think,  therefore,  tbat 
this  case  may  be  disposed  of  on  those  gronnds  as 
a  pure  question  of  fact,  and  I  do  not  desire  to 
enter  into  what  seems  to  me  a  very  difficult 
CLuestion — ^namely,  what  would  be  the  position  if 
it  could  be  proved  that  the  master  and  crew  had 
agreed  to  go  to  arbitration.  Then  there  would 
still  be  raised  the  question  whether  this  court 
would  have  power  to  review  any  decision  which 
n^ight  not  meet,  from  any  cause,  the  justice  of 
the  case.  I  do  not  wish  to  throw  out  any  words 
now  which  should  in  any  way  lessen  the  jurisdic- 
tion of  the  court.  There  are  other  questions  as 
to  how  far  the  provisions  of  the  Merchant 
Shipping  Act  affect  the  case,  and  I  do  not  wish 
to  express  an  opinion  on  such  a  matter,  which 
would  require  very  careful  consideration.  Upon 
the  merits  it  seems  to  me  that  we  ought  not  to 
interfere  with  the  judgment  of  the  court  below,  as 
upon  the  facts  there  is  nothing  to  show  me  that 
it  has  arrived  at  an  erroneous  conclusion. 

Solicitors  for  the  appellant,  Williamson;  HiU, 
and  Co.,  agents  for  B.  and  B,  F,  Kidd,  North 
Shields. 

Solicitors  for  the  respondents,  Dubois  and 
Williams,  agents  for  R.  Chamberlin,  Great 
Yarmouth. 


March  25,  April  10,  and  June  19, 1902. 

(Before  Babnes,  J.  and  Tbinitt  Mastbbs). 

Thb  Oato  Bonito.  (a) 

CoUision — Compulsory  pilotage  in  London  district 
— Ship  carrying  passengers — Constant  trader — 
6  Oeo.  4,  c.  125, «.  59 — Order  in  Council  the  \%th 
Feb,  1^4i— Merchant  Shipping  Act  1894  (57  &  58 
Vict.  c.  60),  M.  603  and  622. 

The  Order  in  Council  of  the  ISth  Feb.  1854,  ex- 
tending the  exemptions  from  compulsory  pilot- 
age, contained  in  sect.  59  of  6  Geo.  4,  c.  125, 
in  so  far  as  it  deals  with  ships  and  vessels 
trading  to  ports  between  Boulogne  inclusive 
and  the  Baltic,  applies  only  to  ships  and  vessels 
which  are  "constantly**  trading  between  such 
ports. 

The  words  "  ship  or  vessel  trading  **  are  descriptive 
of  the  vessel,  and  not  merely  of  a  particular 
voyage,  but,  in  order  to  constitute  a  constant 
trader  within  the  meaning  of  sect.  59  and  the 
Order  in  Council,  it  is  not  necessary  tJiat  a 
vessel  should  be  exclusively  engaged  in  trading 
to  ports  between  Boulogne  and  the  Baltic. 

This  was  a  collision  action  brought  by  the  owners 
of  the  steamship  British  Prince  against  the 
owners  of  the  steamship  Cayo  Bonito.  The 
British  Prince,  a  steamship  of  7326  tons  gross 
)  egister,  was  at  the  time  on  a  voyage  from  New 
York  to  London  and  Antwerp  v/ith  a  general 
cargo,  cattle,  horses,  and  cattlemen.    The  Cayo 

(a)  B^Dorted  by  Chbistophbe  Hbad,  Fsq.,  B«rrliter-at-Law. 


Bonito,^  a  steamship  of  3427  tons  gross  reg^ista*, 
belonging  to  the  Cuban  Steamship  Company,  was 
on  a  voyage  from  London  to  G<>azacoaloo8,  via 
Antwerp,  Havana,  and  Vera  Cruz,  with  a  part 
cargo,  and  carrying  one  passenger.  The  collision 
occurred  about  10.15  p.m.  on  the  8th  Feb.  1902  in 
the  Thames  estuary  near  the  Black  Deep  Light- 
ship. Both  vessels  were,  it  was  alleged,  oom- 
pulsorily  in  charge  of  pilots  at  the  time  of  the 
collision.  At  the  trial  of  the  action  before 
Barnes,  J.  and  Trinity  Masters,  the  learned  judge 
came  to  the  conclusion  on  the  facts  that  the 
collision  was  solely  caused  by  the  negligence  of 
the  pilot  in  charge  of  the  Cayo  Bonito  at  the 
time,  and  reserved  the  question  as  to  whether 
the  employment  of  the  pilot  was  compulsory  or 
not  for  further  information.  The  case  is  reported 
on  the  question  of  compulsory  pilotage  in  Uie 
London  oistrict. 

The  Pilotage  Acts  and  Orders  in  Council 
referred  to  in  the  judgment  are  as  follows  : 

By  sect.  1  of  5  Geo.  2,  c.  20,  it  is  provided : 

From  and  after  the  twenty-fourth  day  oi  June  in 
the  year  of  onr  Lord  one  thousand  seven  hundred  and 
thirty-two,  if  any  person  shall  take  upon  himself  the 
charge  oi  any  ship  or  vessel  as  pilot  down  the  river 
of  Thames,  or  through  the  North  Channel  to  or  by 
Orfordnees,  or  round  the  Long  Sand-head  into  the 
Downs,  or  down  the  South  Channel  into  the  Downs,  or 
from  or  by  Orfordnees  up  the  North  Channel,  or  the 
river  of  Thames,  or  the  river  of  Medway,  other  than 
such  person  as  shall  be  licensed  and  authorised  to  act  as 
a  pilot  by  the  said  master,  wardens,  and  assistants  [of 
the  Corporation  of  the  Trinity  House]  for  the  time 
being  .  .  .  every  person  so  offending,  and  being 
thereof  lawfully  convicted  .  .  •  shidl  for  eveiy 
such  offence  forfeit  the  sum  of  twenty  pounds :  Provided, 
that  nothing  in  this  Act  contained  shall  extend  or  be 
construed  to  extend  to  the  obliging  of  any  master  or 
owner  of  any  ship  in  the  ooal  trade,  or  oliher  mraeting 
trade,  to  employ  or  make  use  of  any  pilot. 

By  sect.  2  of  48  Geo.  3,  c.  104,  it  is  provided : 

That  from  and  after  the  first  day  of  October  one 
thousand  eight  hundred  and  eight,  it  shall  be  lawfnl 
.    .    .    for  the  Corporation  of  Trinity  House  of  Dept- 
ford  Stroud,  and  they  are  hereby  required  to  appoint 
and  license  under  their  common  seal,  fit  and  competent 
persons,  duly  skilled,  as  pilots  for  the  purpoee  of  con- 
ducting all  ships  and  Tcssels,  sailing,  navigating,  and 
passing  up  and  down  or  upon  the  rivers  of  Thames  and 
Medway,  and  all  and  every  the  several  nhannela,  oredES, 
and  docks  thereof  or  therein,  or  leading  or  adjoming 
thereto,  as  well  as  between  Orfordnees  and    London 
Bridge,  as  from  London  Bridge  to  the  Downs,  and  from 
the  Downs  westward  as  far  as  the  Isle  of  Wight,  and  in 
the  English  Channel  from  the  Isle  of  Wight  up  to 
London  Bridge,  which  vessels  shall  be  oondnoted  and 
piloted  by  such  pilots  so  appointed  and  licensed,  by  no 
other  pilots  or  persons  whomsoever,  except  pilots  ap- 
pointed by  the  Society  or  Fellowship  of  the  Trinity 
House  of  Dover,  Deal,  and  the  Isle  of  Thanet  (commonly 
called  Cinque  Port  pilots)  so  far  as  such  pilots  are  hereby 
authorised  to  pilot  ships  and  vessels  from  the  westward 
up  to  London  Bridge,  and  ttom  London  Bridge  downwards 
to  the  westward ;  that  is  to  say,  from  any  port  or  place 
between  the  Isle  of  Wight  and  the  said  bridge,  aooording 
to  the  provisions  in  that  behalf  hereinafter  contained, 
and  also  save  and  except,  as  well  all  colliera,  as  also  all 
ships  and  vessels  trading  to  Norway  and  to  the  Cattegat 
and  Baltic,  and  likewise  roimd  the  North  Cape  and  into 
the  White  Sea,  and  save  and  except  all  constant  trades 
inwards  from  Uie  ports  between  Boulogne  indusiva,  and 
the  Baltic,  auoh  ships  and  vessels  having  British  registers, 
and  coming  up  or  going  down  the  Ncnih  Chaonel  by 
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Orfordnetf,  bnt  not  oiherwice ;  and  likewise  saye  and 
ezoept  all  coastiBg  TesBels  and  aJl  Irish  traders  using  the 
navigation  of  the  river  of  Thames  as  coasters. 

The  material  part  of  sect.  2  of  52  Geo.  3,  c.  39' 
is  as  follows : 

Saye  and  except  as  well  all  colliers  and  alto  all  ships 
and  Tessels  trading  to  Norway,  and  to  the  Cattegat  and 
Baltic,  and  likewise  round  the  North  Cape,  and  into  the 
White  Sea ;  and  saye  and  except  all  constant  traders 
inwards  from  the  ports  between  Bonlogne  inolasiye  and 
the  Baltic,  snch  ships  and  yessels  having  British  registers, 
and  ooming  np  the  North  Channel  by  Orfordnets,  and 
not  otherwise ;  and  likewise  saye  and  ezoept  all  coasting 
yessels,  and  all  Irish  traders  using  the  nayigation  of  the 
riyer  Thames  as  coasters. 

Sect.  59  of  6  Geo.  4,  c.  125,  is  as  follows 

Proyided  always,  and  be  it  farther  enacted,  that,  for 
and  notwithstanding  anything  in  this  Act  contained,  the 
master  of  any  collier,  or  of  any  ship  or  yessel  trading  to 
Norway,  or  to  the  Cattegat  or  Baltic,  or  ronnd  the 
North  Cape,  or  into  the  White  Sea,  on  their  inward  or 
ootward  yo^ages,  or  of  any  constant  trader  inwards, 
from  the  ports  between  Boulogne  inclusive  and  the 
Baltic  (all  such  ships  and  yessels  having  British  regis- 
ters, and  coming  up  either  by  the  North  Channel  but 
not  otherwise),  or  of  any  Irish  trader  using  the  navigation 
of  the  riyers  Thames  and  Medway,  or  of  any  ship  or 
yessel  employed  in  the  regular  coasting  trade  of  the 
kingdom,  or  of  any  ship  or  yessel  wholly  laden  with 
stone  from  Guernsey,  Jersey,  Alderney,  Sark,  or  Man, 
and  being  the  production  thereof,  or  of  any  ship  or 
yessel  not  exceeding  the  burden  of  sixty  tons,  and  having 
a  British  register,  except  as  hereinafter  provided,  or  of 
any  other  ship  or  vessel  whateyer  whilst  the  same  is 
within  the  limits  of  the  port  or  place  to  which  she 
bekmga,  the  same  not  being  a  port  or  place  in  relation  to 
which  particular  proyision  hath  heretofore  been  made  by 
any  Act  or  Acts  of  Parliament,  or  by  any  charter  or 
charters  for  the  appointment  of  pilots,  shall  and  may 
lawfully,  and  without  being  subject  to  any  of  the  penid- 
ties  by  this  Act  imposed,  conduct  or  pilot  his  own  ship 
or  yessel  when  [and  so  long  as  he  shall  conduct  or 
piloi  the  same  without  the  aid  or  assistance  of  any 
tmUoensed  pilot  or  other  person  or  persons  than  the 
ordinary  crew  of  the  said  ship  or  yesseL 

B7  sect.  1  of  16  <fe  17  Yict.  c.  129  so  much  of 
6  Geo.  4,  0.  125,  as  related  to  the  Cinque  Port 
pilots  was  repealed,  and  the  Trinity  House  and 
Cmqne  Port  pilots  were  amalgamated. 

Sect.  21  is  as  follows : 

And  whereas  it  is  expedient  to  giye  facilities  for 
amending  the  system  of  pilotage  .  .  .  Be  it  enacted 
that  it  shall  be  lawful  for  eyery  pilotage  authority,  by 
regulation  or  bye-law  made  with  the  consent  of  Her 
Majesty  in  Council  from  time  to  time  to  do  all  or  any  of  the 
following  things  in  relation  to  pilots  and  pilotage  within 
their  respeotiye  districts — viz. :  To  exempt  the  masters 
oi  any  ships  or  yessels,  or  of  any  classes  of  ships  or 
yessels,  from  being  compelled  to  employ  pilots,  and  to 
annex  any  terms  or  conditions  to  such  exemptions,  and 
from  time  to  time  to  revoke  and  alter  any  exemptions  so 
made,  and  to  revise  and  extend  any  exemptions  now 
existing  by  virtue  of  any  Act  of  Parliament  or  charter, 
upon  such  terms  and  conditions  and  in  such  manner  as 
sooh  authority,  with  such  consent  as  aforesaid,  may 
think  fit. 

Order  in  Council,  18th  Feb.  1854 : 

Regulation  for  the  extension  of  the  exemptions 
from  compulsory  pilotage  now  existing  under  the 
provisions  ol  the  59th  section  of  the  Act  6  Qeo.  4, 
c.  125,  submitted  hj  the  Corporation  of  Trinity 
House  for  the  consideration  of  Her  Majesty  in 


Council,    pursuant    to   the    provisions    of    the 
2l8t  section  of  the  Act  16  &  17  Vict.  0. 127 : 

The  masters  of  the  undermentioned  ships  and  yessefs 
shall,  subject  to  the  proyisions  contained  in  the 
59th  section  of  the  Act  of  Parliament,  6  Geo.  4,  c.  125, 
in  respect  of  the  employment  of  unlicensed  persons,  be 
exempted  from  compulsory  pilotage — viz.  :  Of  ships  and 
yessels  trading  to  Norway,  or  to  the  Cattegat  or  Baltic, 
or  round  the  North  Cape,  or  into  the  White  Sea,  when 
coming  np  by  the  south  channels.  Of  ships  and  yessels 
trading  to  ports  between  Boulogne  (inclusive)  and  the 
Baltic  on  their  outward  passages,  and  when  coming  up 
by  the  south  channels.  Of  ships  and  yessels  passing 
through  the  limits  of  any  pilotage  district  on  their 
yoyages  from  one  port  to  another  port,  and  not  being 
bound  to  any  port  or  place  within  such  limits  nor 
anchoring  therein. 

Sects.  353  and  379  of  the  Merchant  Shipping 
Act  1854  (17  &  18  Vict  c.  104)  are  as  follows : 

Subject  to  any  alteration  to  be  made  by  any  pilotage 
authority  in  pursuance  of  the  power  hereinbefore  in  that 
behalf  given,  the  employment  of  pilots  shall  continue  to 
be  compnlsory  in  all  districts  in  which  the  same  was  by 
law  compulsory  immediately  before  the  time  when  this 
Act  comes  into  operation ;  and  all  exemptions  from  com- 
pulsory pilotage  then  existing  within  such  districts  shall 
continue  in  force. 

Sect.  S79.  The  following  ships,  when  not  canying 
passengers,  shall  be  exempted  from  compulsory  pilotage 
in  the  London  district  and  in  the  Trinity  House  outport 
districts,  that  is  to  say  ...  (8)  Ships  trading  to 
Boulogne  or  to  any  plaoe  in  Europe  north  of  Boulogne. 

The  material  part  of  the  Order  in  Council  of  the 
21st  Dec.  1871  is  as  follows : 

And  whereas  the  Trinity  House  of  Deptford  Stroud, 
beiog  the  pilotage  authority  for  the  said  districts,  hath 
submitted  for  the  consideration  of  Her  Majesty  in 
Council  the  following  bye-law  (that  is  to  say  :)  That  all 
ships  trading  from  any  port  or  place  in  Great  Britain 
within  the  London  District  or  any  of  the  Trinity  House 
outport  districts  to  the  port  of  Brest  in  France,  or  any 
port  or  plaoe  in  Europe  north  and  east  of  Brest,  or  to 
the  islands  of  Guernsey,  Jersey,  Alderney,  Sark,  or  Man, 
or  from  Brest,  or  from  any  port  or  place  in  Europe  north 
and  east  of  Brest,  or  from  the  islands  of  Guernsey, 
Jersey,  Alderney,  Sark,  or  Man  to  any  port  or  place  in 
Great  Britain  within  either  of  the  said  districts,  when 
not  carrying  passengers,  shall  be  exempted  from  com- 
pulsory pilotage  within  such  districts.  Now,  therefore. 
Her  Majesty  ...  is  pleased  to  declare  her  consent 
to  the  same. 

Sects.  603  (1)  and  625  of  the  Merchant  Shipping 
Act  1894  (57  &  58  Vict.  60)  are  as  follows : 

Sect.  G03  (1).  Subject  to  any  alteration  to  be  made 
by  the  Board  of  Trade  or  by  any  pilotage  authority 
in  pursuance  of  the  powers  hereinbefore  contained,  the 
employment  of  pilots  shall  continue  to  be  compulsory 
in  all  districts  where  it  was  compulsory  immediately 
before  the  commencement  of  this  Act,  but  all  exemp- 
tions from  that  compulsory  pilotage  shall  continue  to  be 
in  force. 

Sect  625.  The  following  ships  when  not  carrying 
passengers  shall,  without  prejudice  to  any  general 
exemption  under  this  part  of  this  Act,  be  exempted 
from  compulsory  pilotage  in  the  London  district,  and 
in  the  Trinity  House  outport  districts  (that  is  to  say :) 
(3)  Ships  trading  from  any  port  in  Great  Britain  within 
the  London  district  or  any  of  the  Trinity  House  outport 
districts  to  the  port  of  Brest  in  France,  or  any  port  in 
Europe  north  and  east  of  Brest,  or  to  the  Channel 
Islands  or  Isle  of  Man.  (4)  Ships  trading  from  the 
port  of  Brest,  or  any  port  in  Europe  north  and  east  of 
Brest,  or  from  the  Channel  Islands  or  Isle  of  Bian  to  any 


310 


MARITIME  LAW  OASES. 

\ 


Adm.] 


The  Cayo  Bonito. 


[Adil 


port  in  Great  Britaiii  within  the  said  London  or  Trinity 
HooBe  ontport  district. 

The  evidence  called  showed  that  the  Cayo 
Bonito  belonged  to  the  Cuban  Steamship  Com- 
pany, and  was  one  of  eevend  vessels  regularly 
engaged  in  two  lines  —  one  running  TOtween 
London,  Antwerp,  Cuba,  and  America  and  back, 
and  the  other  between  London  and  New  Orleans, 
calling  sometimes  at  Bermuda.  The  prospectus 
of  the  company  was  also  pat  in. 

Aspinall,  K.C.  ai\d  Dawson  MiUer  for  the 
plaintiffs,  the  owners  of  the  British  Prince. 

Laing,  K.C.  and  BuUock  for  the  defendants,  the 
owners  of  the  Cayo  Bonito, 

The  arguments  of  counsel  sufficiently  appear 
from  the  judgment. 

Besides  the  various  Acts  of  Parliament  set  out 
above,  the  following  cases  were  referred  to  in  the 
course  of  the  argument : 

The  Agricola,  2  Wm.  Robinson,  10  ; 

Reg.  Y.  Stanton,  8  E.  &  B.  445 ; 

The  Earl  of  Auckland.  5  L.  T.  Bep.  558  ;  1  Mar. 

Law  Cas.  O^  S.  117 ;  Lush.  387 ;  15  Moo.  P.  C.  C. 

304; 
The  Wesley,  Lnsb.  268  ; 
The  Lloyds,  or  Sea  Queen,  9  L.  T.  Bep.  236  ;  1  Mar. 

Law  Oas.  O.  S.  391  ;  Br.  &  L.  359  ; 
The  Banna,  15  L.  T.  Bep.  884 ;  2  Mar.  Law  Cas. 

O.  8.  434 ;  L.  Bep.  1  A.  &  E.  283 ; 
The  Hankotv,  40  L.  T.  Bep.  335;  4  Asp.  Mar  Law 

Cas.  97  ;  4  P.  Div.  197 ; 
The  Vesta,  46  L.  T.  Bep.  492  ;  4  Asp.  Mar.  Law 

Cas.  515;  7P.  Div.  240; 
Courtney  v.  Cole,  57  L.  T.  Bep.  409 ;  6  Asp.  Mar. 

Law  Cas.  169 ;  19  Q.  B.  Div.  447 ; 
The  Sutherland,  57  L.  T.   Rep.  631 ;  6  Asp.  Mar. 

Law  Cas.  181 ;  12  P.  Div.  154; 
The  Rutland,  76  L.  T.  Bep.  662  ;  8  Asp.  Mar.  Law 

Cas.  270 ;  (1897)  A.  C.  333  ; 
The  Columbus,  80  L  T.  Bep.  203  ;  8  Asp.  Mar.  Law 

^"-  ^^-  Cur.  adv.  vvlt. 

June  19. — Barnes,  J. — This  was  the  case  of  a  col- 
lision which  took  place  on  the  8th  Feb.  last  between 
the  British  Prince  and  the  Cayo  Bonito,  in  the 
estuary  of  the  Thames,  near  the  Black  Deep  Light- 
ship, and  the  question  of  fault  was  heard  before 
me  some  time  ago.  I  held  that  the  Cayo  Bonito 
was  in  fault  for  the  collision,  but  that  the  fault 
rested  with  the  pilot  of  that  ship,  and  the  question 
of  whether  or  not  the  pilot  was  compulsorHy 
employed  was  reserved  for  consideration.  It  wsb 
argued  before  me  a  considerable  time  back,  and  then 
the  case  stood  over  for  some  further  information 
with  regard  to  the  service  on  which  the  Cayo 
Bonito  wsa  engaged.  It  is  only  within  the  last 
few  days  that  that  information  has  been  furnished 
to  me.  The  Cayo  Bonito  was  a  large  vessel  be- 
lon|^ng  to  the  port  of  London,  of  3427  tons  gross 
register,  and  at  the  time  of  the  collision  she  was 
on  a  voyage  from  London  to  Antwerp,  and  then 
from  Antwerp  to  Gk>atz&coalcos,  which  I  think  is 
near  Vera  Cruz,  Mexico.  She  had  some  cargo  on 
board  and  one  passenger,  and  it  was  in  the  course 
of  the  passage  from  London  to  Antwerp  that  the 
collision  between  her  and  the  British  Prince 
took  place,  about  the  place  which  I  have  men- 
tioned. The  plaintiffs  contended  that  the  employ- 
ment of  the  pilot  was  not  compulsory  by  law,  but 
the  defendants  contended  that  it  was  so  compul- 
sory, uud  that,  therefore,  they  ought  to  be  acquitted 
from  the  judgment  in  this  case.    The  question 


of  compulsory  pilotage  in  this  present  case  is  one 
of  very  considerable  difficulty,  and  the  difficulty 
arises  from  what  I  cannot  help  considering  the 
present  unsatisfactoiy  state  of  tke  legislation 
which  affects  the  question  of  pilotage  and  the 
exemptions  from  pilotage  in  the  Thames  and  its 
estuary.  If  one  looks  through  the  Acts  it  la 
extremely  difficult  to  come  to  any  Batis£actory 
conclusion  upon  them,  and  although  I  hare  ex- 
amined them  as  carefully  as  I  can,  I  feel  ihat  in 
the  decision  which  I  am  about  to  give  I  cannot 
arrive  at  that  conclusion  with  any  confidence. 
There  are  two  questions.  One,  I  think,  is  entirely 
a  question  of  law,  and  the  other  is  either  a  simpk 
question  of  fact,  or  possibly  it  m^  be  termed  a 
question  of  mixed  law  and  fact.  The  legal  ques- 
tion is,  what  is  the  true  meaning  of  the  Order  in 
Council  which  the  case  turns  upon,  and  the  second 
is,  when  one  has  placed  a  meaning  upon  that 
order,  whether  this  vessel  is  to  bS  treated  as 
falling  within  the  exemption  which  that  order 
provides  for,  having  regard  to  the  circumstances 
of  her  trading.  Now,  pilotage  in  this  locality  is 
compulsory  under  sect.  6^  of  the  Merchant  Ship- 
ping Act  1894,  which  provides  that,  subject  to 
any  alterations  made  by  the  Trinity  House  and 
the  exemptions  under  this  part  of  this  Act, 
pilotage  soaU  be  compulsory  within  the  Xiondcm 
district  and  the  Trinity  House  outport  disbricts; 
and  therefore,  unless  the  exemptions  there  refen^ 
to  apply  to  this  ship  her  pilotage  would  have  been 
compulsory.  The  exemptions  which  the  plaintiffs 
rely  upon  in  this  case,  or  rather  the  one  exemp- 
tion which  is  materiaJ,  is  an  exemption  in  the 
Order  in  Council  of  1854  As  this  vessel  had  a 
passenger  on  board,  the  provisions  of  sect.  625 
of  the  Merchant  Shipping  Act  1894  do  not  applr, 
because  the  exemptions  in  that  section  only 
apply  when  the  ship  is  not  carrying  passengers ; 
but  there  are  two  sub-clauses  to  that  section 
which  have  a  bearing  upon  this  case,  because  of 
a  construction  |>laced  upon  the  word  *'  trading " 
in  them,  which,  it  is  contended,  affects  the  ded- 
sion  in  this  case.  Now,  the  exemptions  oonfeired 
by  sect.  625  not  being  applicable,  the  plaintiffs 
have  to  rely  upon  other  exemptions,  which,  as  I 
have  already  said,  are  exemptions  in  the  Order  in 
Council ;  and  it  is  to  be  noticed  that  the  exemp- 
tions in  the  Order  in  Council  were  held  in  the 
case  of  The  Earl  of  Auckland  (iibi  sup.)  to  have 
been  preserved  by  the  Merchant  Shipping  Act 
1854,  and  so  it  was  conceded  they  were  preeo'ved 
by  the  Merchant  Shipping  Act  1894  in  the  same 
way  as  they  had  been  preserved  by  the  Act  of 
1854.  The  603rd  section  of  the  Act  of  1894  is 
the  section  which  wsa  relied  upon  as  still  con- 
tinuing those  exemptions.  Now,  the  Order  in 
CouncU  is  one  which  was  made  on  the  18th  Feb. 
1854,  and  it  is  shortly  stated,  but  sufficiently  fully 
for  my  purpose,  in  Lushington's  Admiralty 
Reports,  p.  167.  [His  Lordship  then  read  part  A 
the  Order  in  Council  set  out  above.]  The  plain- 
tiffs say  that  this  exemption  applies  in  this  case, 
and  that  the  words  "  smps  and  vessels  trading  " 
practically  mean  the  same  as  ships  and  vessels  on 
a  voyage  from  the  port  of  London  to  a  port  or 
ports  between  the  ports  on  the  Continent^  men- 
tioned in  that  clause,  which  I  have  named ;  while 
the  defendants'  contention  is  that  the  words 
"ships  and  vessels  trading"  mean  ''constant 
traders,*'  because  they  contend  that  that  Order  in 
Council  must  be  read  with  the  59th  section  of 
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6  G^.  4,  c.  125.  In  reply  to  that  contention,  in 
addition  to  the  point  already  referred  to  which 
tiie  plaintiffs  make,  they  make  a  farther  point  by 
saying  that  even  if  it  is  to  be  constmed  as  refer- 
ring to  "  constant  traders,"  this  vessel  was,  within 
the  true  meaning  of  snch  words,  a  constant  trader 
from  London  to  Antwerp,  which  is  included  in 
tie  ansa  mentioned,  and  was  so  trading  at  this 
tune. 

Now,  the  legislation  is  somewhat  voluminous, 
and  the  Acta,  I  think,  require  a  careful  considera- 
tion, and  are  not  easy  to  follow  very  accurately, 
at  first,  without  beanng  in  mind  that  at  one 
time  there  were  two  bodies  connected  with  the 
pilotage  of  the  Thames — ^namely,  the  Trinity 
House  pilots  and  the  Cinque  Ports  pilots;  the 
latter  heang  engaged  in  piloting  vessels  coming 
from  the  west  to  the  Thames  and  Kentish  ports. 
The  first  Act  I  think  it  necessary  to  refer  to  is 
5  Gtoo.  2,  c.  20,  which  dealt  with  the  Trinity  House 
pilots.  [His  Lordship  read  part  of  sect  1.] 
That  is  the  first  exemption  to  which  I  have  been 
referred  to.  The  next  Act  is  48  Geo.  3,  c.  104, 
s.  2.  Stating  its  terms  briefly  from  a  marginal 
note,  there  is  this  provision :  "  From  the  Ist  Oct. 
1806  the  Corporation  of  Trinity  House  of  Dept- 
ford  shall  license  fit  persons  as  pilots  to  conduct 
all  vessels  within  certain  limits,  and  none  others 
shall  act,  except  as  herein  stated."  There  is  an 
exception  of  pilots  appointed  by  the  Society  or 
Fellowship,  of  Pilots  of  Dover,  Deal,  and  the 
Isle  of  Thanet,  commonly  called  Cinque  Port 
pilots.  [His  Lordship  then  read  sect.  2.]  It  is 
to  be  observed  that  the  exemption  is  to  constant 
to&ders  inwards,  from  ports  mentioned,  such 
vessels  having  a  British  register,  and  coming  up 
and  f^ing  down  the  North  Channel,  and  my 
impression  is,  from  an  examination  of  the  Acte, 
that  the  words  "  going  down  "  were  erroneously 
introduced — that  the  intention  at  that  time  had 
been  to  exonerate  ships  coming  inwards  from  the 
ports  mentioned,  to  London,  having  British 
registers,  and  in  that  way,  for  reasons  which  are 
mentioned  in  various  reporto  to  Parliament  and 
so  forth,  to  favour  British  ships  comiog  inwards, 
as  against  foreigners  coming  inwards.  That  Act 
was  an  Act  only  co  be  in  force  for  four  years 
from  the  passing  of  it,  and  the  subject  was  again 
dealt  with  by  the  Legislature  by  the  52  Goo,  3, 
c.  39,  which  became  a  more  permanent  Act.  It 
is  in  the  2nd  section  again  provided  that  the 
Corporation  of  the  Trinity  House  shall  license  fit 
persons  as  pilote  within  certain  limite,  and  those 
limits  were  for  all  vessels  and  ships  passing  up 
and  down  or  upon  the  Thames  and  Medway,  &c. 
Then  there  were  powers  given  to  the  Lord 
Warden  of  the  Cinque  Ports  to  license  pilote  for 
ships  and  vessels  sailing  and  navigating  from  the 
westward  up  to  the  Thames  and  Medway — "  that 
is  to  say,  from  Dungeness  up  to  London  Bridge 
and  Rochester  Bridge,  and  from  the  Buoy  of  t£e 
Brake  to  the  westward — that  is  to  say,  from  the 
said  buoy  to  the  west  end  of  the  Owers."  Then 
there  was  this  exemption:  [His  Lordship  then  read 
the  portion  of  the  section  dealing  with  the  exemp- 
tion.] That,  so  far  as  is  material,  is  practically  the 
same  as  the  Act  I  have  referred  to,  except  that  the 
words  ^  going  down"  are  omitted  in  the  considered 
Act  passed  in  1812.  There  was  a  report  of  a  Com- 
mittee in  Parliament  on  the  question  of  these 
Acts  in  1824, 1  think,  which  made  certain  recom- 
mendations,  but  as  far  as  I  can  make  out  the 


recommendations  were  not  fully  carried  out.  The 
next  Act  of  Parliament  which  dealt  with  tbH 
subject  is  the  one  which  is  referred  to  in  the  Ordei* 
in  Council,  and  is  an  Act  of  6  Greo.  4,  c.  125,  and 
sect.  59  is  the  one  which  contains  the  exemptiouB 
provided  by  the  Act.  [His  liordship  read  the 
section.1  Now,  the  word  "  either  "  seems  to  be  a 
misteke.  The  section  otherwise  is  very  much  the 
same  as  the  Act  of  1812,  providing  for  the  freedom 
from  pilotage  of  "constant traders "  inwards  from 
porte  north  of  Boulogne,  coming  up  by  the  north 
channel.  Then  came  the  stetute  of  1853,  which  is 
the  16  &  17  Yict.  c.  129,  which  amalgamated  the 
Trinity  House  pilote  and  the  Cinque  Port  pilote, 
and  by  the  21st  section  gave  power  for  every 
pilotage  authority  by  regulation  and  Order  in 
Council  to  do  certain  things.  [His. Lordship  then 
read  the  material  part  of  the  section.]  It  was  in 
pursuance  of  that  section  that  the  Order  in 
Council  of  Feb.  1854,  which  I  have  already 
referred  to,  was  made.  Now,  upon  that  state  of 
things  there  are  two  cases  to  mention.  The  first 
is  Meg,  v.  Stanton  {uhi  sup.)  which  decided  that, 
"  The  exemption  given  by  stet.  6  Qeo,  4,  c.  125, 
s.  59,  from  the  necessity  of  employing  Ucensed 
pilots  to  masters  piloting  their  own  ships  on  the 
voyages  there  specified,  without  the  aid  of  an 
unlicensed  pilot,  is  continued  by  the  Merchant 
Shipping  Act  1854,  and  this  exemption  applies  as 
well  to  ships  carrying  as  to  ships  not  carrying 
passengers,  and  is  not  affected  by  the  exemption 
given  in  sect.  379  of  the  same  Act  to  ships  on  par- 
ticular voyages  not  carrying  passengers."  That 
'was  the  case  of  a  regular  trader  to  the  Baltic, 
which  had  passengers.  There  was  also  the  case 
of  The  Earl  of  Auckland  {uhi  sup.),  which  was  the 
case  of  a  vessel  whose  ordinary  occupation  was 
carrying  goods  and  passengers  between  London 
and  Rotterdam,  and  had  passengers  on  board, 
and  which  case  decided,  in  the  same  way  as  Beg, 
V.  Stanton  that  the  exemptions  given  by  6  Greo.  4, 
c.  125,  s.  59,  supplemented  by  the  Order  in  Council 
of  1854  were  maintained  by  the  Merchant  Shipping 
Act  of  1854.  Then,  as  I  have  already  mentioned, 
the  Act  of  1894  kept  these  exemptions  alive,  and 
therefore  if  they  are  applicable  to  the  present 
case  those  cases  show  those  exemptions  are  treated 
as  still  existing,  and  of  course  I  must  follow  those 
decisions. 

Now,  in  addition  to  the  exemptions  I  have 
already  referred  to,  there  were  in  sect.  379  of 
the  Merchant  Shipping  Act  of  1854  exemptions 
of  the  following  ships,  when  not  carrying  pas- 
sengers,  in  the  Condon  district  and  Trinity  House 
outport  districte,  amongst  others :  namely,  ships 
trading  to  Boulogne  or  any  place  in  Europe  north 
of  Boulogne.  That  exemption  was  somewhat 
modified  by  an  Order  in  Council  on  the  21st  Dec. 
1871,  which  had  practically  the  effect  of  extending 
the  coast  line,  if  I  may  so  express  it,  from 
Boulogne  to  Brest,  making  therefore  an  exemp- 
tion of  vessels  not  carrying  passengers,  trading 
from  London  to  any  port  between  Brest  and  any 
place  in  the  north  of  Europe.  These  exemptions, 
although  the  words  were  **  trading  to,"  were  held 
in  The  Wesley  {uhi  sup.)  to  apply  to  vessels  both 
ways,  that  is  going  outwards  or  coming  in,  though 
there  seems  possibly  some  doubt  whether,  on  the 
language  of  the  exemptions,  that  was  correct. 
This  class  of  exemption  was  further  provided 
for  by  the  625th  section  of  the  Merchant 
Shipping   Act  of   1894,   which    I  have    already 
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referred  to.  [His  Lordship  then  read  the  section.] 
Those  provisions  clearly  provide  for  the  inward 
and  outward  trading,  when  not  carrying  pas- 
sengers, but  they  are  not  applicable  to  the  present 
case,  because  the  ship  was  carrying  a  passtoger. 
They  are  material  to  the  discussion  of  the  case 
because  of  the  language,  which  is  "  ships  trading," 
and  certain  decisions  upon  the  meaning  of  '*  ships 
trading,"  and  the  argument  of  Mr.  Aspinall,  for 
the  plaintiffs,  that  those  decisions  really  con- 
cluded this  case.  Now,  the  first  of  those  decisions 
is  Courtney  v.  Cole  (ubi  supj).  In  that  case 
**A  British  ship  was  oue  of  a  line  of  vessels 
making  regular  voyages  from  London  to  Japan 
and  ports  in  the  East,  and  back  to  London,  and 
thence  to  ports  in  Europe  north  of  Boulogne  and 
back  to  London.  On  a  return  voyage  from  the 
East  she  went,  as  usual,  to  London.  She  there 
discharged  part  of  her  cargo  and  her  crew,  and 
then,  with  the  bulk  of  her  cargo  and  a  crew  of 
runners,  but  without  passengers,  proceeded  to 
Holland.  Held,  that  she  was  a  ship  *  trading  to ' 
a  place  north  of  Boulogne,  and  therefore 
exempted  from  compulsory  pilotage  in  the 
London  district."  Lord  Coleridge  and  the  late 
Master  of  the  Rolls  (then  Smith,  J.)  decided 
the  case  upon  the  construction  placed  by  them 
upon  the  379th  section  of  the  Act  of  1854,  and 
they  held  that  the  vessel  was,  within  the  meaning 
of  the  words  of  the  section,  a  -ship  which  was 
trading  to  a  place  north  of  Boulogne.  The  judg- 
ment of  Smith,  J.  contained  this  passage  (57 
L.  T.  Bep.  at  p.  413 ;  6  Asp.  Mar.  Law  Gas.  at 
p.  173 ;  19  Q.  B.  Div.  at  p.  457) :  **  This  being  so. 
m  my  judgment  the  words  in  sub-seot.  3  are  not 
to  be  read  as  meaniug  the  constant  trading  to 
Boulogne  or  any  place  in  Europe  north  o^ 
Boulogne,  but  as  meaning  what  they  say — i.e., 
when  a  ship  in  fact  is  trading  to  Boulogne  or 
north  thereof,  and,  I  would  add,  from  (and 
possibly  to)  the  London  district  and  the  Trinity 
House  outport  districts,  she  is  exempt.  The  argu- 
ment addressed  by  the  pilots,  that  in  sect.  59  of 
6  Greo.  4,  c.  125,  the  word  *  constant '  is  used,  and 
that  by  sect.  353  of  the  Act  of  1854  compulsory 
pilotage  was  to  be  enforced  as  theretofore,  in  my 
judgment  avails  nothing  in  the  face  of  the  fact 
that  the  word  '  constant '  is  expressly  omitted  in 
the  later  section — viz.,  379.  I  would  add  that, 
should  I  be  wrong  in  the  interpretation  I  put  upon 
the  words  of  sect.  379,  sub-sect.  3,  the  findings  in 
the  case,  especially  those  in  pars.  5  and  9,  show 
that  the  Cardiganshire  was  a  constant  trader 
from  London  to  Amsterdam  and  back;  for  it 
seems  to  me  impossible  to  hold  that  the  words  of 
the  sub- section  mean  only  trading  to  Boulogne 
and  north  thereof,  which  must  be  the  pilots*  con- 
tention if  they  are  correct  upon  their  interpreta- 
tion of  the  sub-section  as  applied  to  the  facts  of 
this  case."  So  it  was  held  there  that  when  a  ship 
not  carrying  passengers  was  in  fact  trading  from 
London  to  Europe  north  of  Boulogne  she  was 
within  the  exemption  of  the  379th  section  of  the 
Act  of  1854,  ana  that  that  was  so  although  that 
was  not  her  only  trade.  It  is  to  be  noticed  in  that 
case  it  was  a  ship  which  was  a  trader  to  Japan 
and  the  East,  as  part  of  her  trading.  She  made 
the  passage  from  London  to  Amsterdam  and 
Hamburg  and  back  as  part  of  that  trade.  That 
case  was  followed  bv  The  Rutland  {ubi  sujft,).  That 
was  the  case  of  a  ship  laden  with  cargo,  from  the 
Elver    Plate   to    Rotterdam,   with   cattle,    for 


London.  She  had  discharged  the  cattlp  in 
London  and  proceeded  with  the  cargo  to 
Rotterdam,  and  it  was  held  that  whilst  the  ship 
was  proceeding  from  London  to  Rotterdam  she 
was,  although  she  took  no  cargo  in  in  London, 
trading  between  London  and  Rotterdam,  within 
the  meaning  of  the  section,  and  therefore  exempt 
from  compulsory  pilotage  in  the  London  distri^ 
She  had  no  passengers,  and  the  questioii,  of 
course,  was  whether  at  that  time  the  6z5th  section 
of  the  Act  of  1894,  sub- sect  3  was  applicable. 
The  view  which  I  understand  the  House  of  Lords 
took  in  that  case  may  be  gathered  from  one 
short  sentence  in  the  judgment  of  the  Lord 
Chancellor,  when  he  said  (76  L.  T.  B^p.  at  p.  663; 
8  Asp.  Mar.  Law  Gas.  at  p.  271 ;  (1897)  A.  C,  at 
p.  335) :  "  For  my  own  pa!rt  I  cannot  adopt  the 
view  that  you  are  entitled  to  change  the  paiticiple 
into  an  adjective,  and  I  do  not  think  it  would 
carry  us  to  a  right  conclusion  if  you  did.  A 
'  vessel  trading '  points  to  the  particular  act  of 
trading,  which  is  the  matter  that  was  in  the  mind 
of  the  Legislature."  Lord  Watson  said :  "  I  can 
find  nothing  in  the  Act  of  1894  which  requires 
that  the  words  of  sub-sect.  3  shall  be  construed 
in  any  other  than  what  I  venture  to  term  their 
ordinary  and  natural  import ;  and,  when  so  con- 
strued, I  think  they  include  every  ship  which  has 
left  the  port  of  London  and  is  on  her  way  to 
Brest  or  to  any  of  the  other  ports  which  are 
named  in  the  statute,  in  pursuit  of  a  commercial 
adventure."  Now,  Mr.  Aspinall  argued  that  those 
two  cases  were  applicable  to  the  present  caae,  and 
that  it  was  sufficient  to  bring  a  ship  within  the 
exemption  contained  in  the  Order  in  Gounoil, 
if  she  was  on  the  particular  occasion  trading 
from  London  to  a  port  within  the  limits 
of  the  coast- line  referred  to;  and  that  in 
substance  the  words  "  ships  or  vessels  trading '' 
should  be  construed  in  the  Order  in  Council 
practically  in  the  same  way  as  they  were 
construed  in  the  379th  section  of  the  Merchant 
Shipping  Act  of  1854,  and  the  625th  section  of 
the  Act  of  1894.  There  seems  to  me  to  be  veiy 
considerable  difference  between  the  considerations 
applicable  to  the  one  set  of  exemptions  and  the 
other.  Possibly  there  is  some  difficult  in  dis- 
tinguishing the  exemptions  in  the  Order  in 
Council  and  the  exemptions  in  the  Act  of  1854, 
sect.  379,  but  there  is  clearly  not  so  much  diffi- 
culty in  distinguishing  between  the  Order  in 
Council  and  the  Act  of  1^4,  s.  325,  beca^ise  the 
language  of  sub-sects.  3  and  4  seems  to  point  to  a 
particular  act  of  trading,  rather  than  to  a  descrip- 
tion of  a  vessel  engaged  in  a  trade.  I  do  not 
myself  consider  that  the  question  before  me  is 
determined  by  the  two  decisions  to  which  I  have 
just  referred,  and  I  think  that  it  is  necessary  to 
consider  what  is  the  true  meaning  of  the  Order 
in  Council  which  is  relied  upon  by  the  plainti& 
Now,  I  think  it  is  necessary  to  notice,  in  the  first 
place,  that  it  has  been  decided  in  The  Vesta  (ubi 
sup.)  that  "  ships  and  vessels  "  in  the  Order  in 
Council  mean  British  ships,  and  that  the  reason 
for  so  treating  the  Order  in  Council  is  that  it 
ought  to  be  read  with  6  Qeo,  4,  c.  125,  s.  59,  which 
provides  that  the  ships  and  vessels  referred  to 
are  all  to  have  British  registers,  and  therefore  as 
the  Order  in  Council  will  extend  the  exeraptaons 
existing  under  the  6  G^.  4,  c.  125,  the  words 
"  ships  and  vessels  "  are  not  to  be  read  as  refer- 
ring to  all  ships  and  veesels,  but  to  ships  and 
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Teasels  haying  Britisb  registers ;  and  that  there- 
fore the  Order  in  Council  is  not  to  be  read 
literallj.  Sir  R.  Phiilimore,  in  giving  judgment 
in  The  Vesta  (46  L.  T.  Rep.,  at  p.  496 ;  3  Asp. 
Mar.  Law  Cas.,  at  p.  519;  7  P.  Diy.,  at  p.  245), 
said :  "  I  am  of  opinion  that  this  absurdity  does 
not  arise,  and  that  the  exceptions  in  this  Order 
in  Council  do  not  apply  to  foreign  vessels,  but 
that  the  words  '  ships  and  vessels '  when  used  in 
the  portion  of  the  Order  in  Council  I  have  read, 
must  mean  British  ships  and  vessels,  which  alone 
are  dealt  with  by  the  material  portions  of  the 
59th  section  of  6  Q^o.  4,  c.  125,  to  which  section 
the  Order  in  Council  in  question,  so  far  as  it 
relates  to  exemptions,  is  subsidiary,  and  of  which 
it  is  explanatory.  I  think,  moreover,  that  this 
was  the  opinion  to  which  Dr.  Lushington 
inclined  in  the  cases  of  The  Earl  of  Auck- 
land {uhi  sup.)  and  of  The  Hanna  {uhi.sup,)," 
Now,  if  the  Order  in  Council  is  to  be  read 
in  the  way  that  Sir  R.  Phillimore  read  it, 
not  literally,  but  as  subsidiary  to  the  59th  section 
of  6  Greo.  4,  one  must  see  what  is  meant  by  the 
words  "ships  or  vessels  trading."  In  the  59th 
section  it  is  used  of  ships  or  vessels  trading  to 
Norway  or  the  Cattegat  or  Baltic,  on  inward  or 
outward  voyages,  and  I  cannot  help  thinking  that 
"  ship  or  vessel  trading "  is  there  descriptive  of 
the  veesel,  and  not  merely  a  particular  voyage 
with  which  she  is  for  the  moment  concerned. 
Then,  again,  "  of  any  constant  trader " — that,  I 
think,  cannot  refer  to  one  particular  occasion  on 
which  a  vessel  is  proceeding,  but  to  a  description 
of  the  vessel;  and  so.  also,  Irish  trader  was  to 
mean  ships  or  vessels  employed  in  the  regular 
coasting  trade  of  England.  Therefore,  I  think,  it 
seems  probable  that  the  words  "  ship  or  vessel  ' 
trading"  were  used  in  the  Order  in  Council, 
especi^ly  having  regard  to  the  words  "  to  ports 
between  Boulogne  and  the  Baltic  on  their  out- 
ward passages,  and  when  coming  up  by  the  south 
passages,"  as  descriptive  of  a  class  of  vessel,  and 
not  simply  of  the  particular  vovage  on  which  the 
vessel  happened  to  be  engaged  at  the  moment. 
Now,  having  re^rd  to  these  considerations,  the 
inference  which  I  draw  from  the  use  of  the  words 
in  the  Order  in  Council  is  that  it  refers,  as  1  have 
said,  to  a  description  of  vessels—- one  which,  speak- 
ing in  general  terms,  may  be  distinguished  as 
enga^ged  in  the  trade  between  London  and  the 
continental  ports  included  in  the  coast  area. 

The  question  then  comes  to  be,  whether  this 
vessel  was  so  engaged,  or  was  not.  That  is  the 
second  question  in  the  case,  and  it  is  necessary 
now  to  see  what  the  facts  are.  The  Cayo  Bonito 
belonged  to  the  Cuban  Steamship  Company,  which 
had  several  other  vessels,  and  evidence  has  been 
giyen  as  to  the  nature  of  the  employment  of 
these  vessels  and  other  ships  which,  I  think, 
they  charter  from  time  to  time.  Substantially  it 
comes  to  this,  that  the  vessels  were  worked  in  two 
lines.  The  prospectus  of  the  company  was  put 
in,  and  that  described  the  company  as  havmg 
been  formed  under  the  above  title  for  the  purpose 
of  developing  and  carrying  on  on  a  more  exten- 
sive scale  a  line  of  steamers  between  London, 
Antwerp,  and  Cuba.  Then  a  list  was  put  in  of 
the  ships  and  their  advertised  times  of  sailing 
from  London  and  Antwerp  to  Havana,  Yera 
Cruz,  &c.  I  find  the  "mie  screw  steamship 
Cayo  Bonito  "  is  mentioned.  Under  that  there  is 
a  description  of  the  Cuban  line  of  steamers  from 
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London  to  New  Orleans  direct.  The  Cayo  Bonito  is 
H  Iso  put  down  as  one  of  the  steamers  serving  in  that 
line.  It  appears  that,  shortly  stated,  this  vessel, 
with  others,  was  engaged  in  working  two  lines. 
One  may  be  described  as  a  line  from  London  to 
Antwerp,  and  then  on  to  America  and  back,  and 
the  other  as  a  line  from  London  to  New  Orleans 
direct,  with  liberty  to  call  at  Bermuda.  So  that 
you  have  a  very  difficult  question  of  fact  to  deter- 
mine. The  vessel  in  this  case,  if  I  recollect  the 
evidence  rightly,  had  made  one  ^troyage  previously 
to  this  action,  going  from  London  to  Antwerp, 
and  then  on  to  Mexico.  On  the  voyage  in  ques- 
tion she  was  on  the  same  round  from  London  to 
Antwerp,  and  then  on  to  Mexico,  and  I  think 
I  am  right  in  stating  that  since  the  disaster 
she  has  made  another  voyage  from  London  to 
Antwerp  and  Mexico,  with  part  of  the  same 
cargo.  A  schedule  or  statement  of  the  wot  king 
of  the  ships  of  the  Cuban  Line  has  been  handed 
in,  but  substantially  it  seems  to  me  that  you  have  a 
vessel  belonging  to  acompany  which  is  employed,  so 
to  speak,  in  two  lines,  because  although  she  has  been 
on  the  voyages  she  has  made — I  think  she  is  a  new 
ship — only  on  this  round  from  London  to  Antwerp 
and  then  to  America,  she  is  advertised,  and  it  was 
stated  she  might  be  used,  to  go  to  Bermuda  direct, 
and  thus  fulfil  the  service  of  b^th  lines.  Although 
we  may  analyse  and  examine  this  statement  more 
fully,  1  do  not  think  I  should  come  to  aoy  other 
statement  of  the  position  than  that  which  I  have 
done.  Possibly  I  might  add  this,  that  it  does  not 
appear  that  vessels  going  to  Antwerp  always  go 
to  Antwerp,  but  they  appear  to  do  so  generalfy. 
That  presents  this  matter  for  consideration.  If 
the  Order  in  Council  is  to  refer,  using  a  neutral 
term  for  a  moment,  to  regular  traders,  is  a  ship 
so  engaged  a  constant  or  regular  trader  between 
London  and  Antwerp,  which  is  included  in  the 
coastal  area?  I  think  that  is  an  exceedingly 
difficult  question  to  det'ermine,  because  there  may 
be  two  views  taken.  There  may  be  the  view  that 
the  word  *'  constant "  is  used  in  the  sense  of  a 
vessel  doing  nothing  else  but  going  between  Lon- 
don and  the  Continent,  and  here  the  use  of  the 
word  "  constant "  is  that  which  is  used  in  mathe- 
matics— namely,  an  inflexible,  unalterable  quantity, 
as  opposed  to  a  fluctuating,  variable  quantity. 
The  other  is  that  it  is  used  in  a  business  sense,  of 
a  vessel  which  is  regularly  engaged  in  the  par- 
ticular  trade,  but  not  so  absolutely  constantly 
going  backwards  and  forwards  that  there  is  never 
any  departure  from  the  voyage  between  the  Con- 
tinent and  London.  The  only  light  I  can  obtain 
upon  this  question  appears  to  me  to  be  that  which 
is  found  in  the  judgment  of  Smith,  M.R.,  in 
Courtney  v.  Cole  {ubi  sup.),  where  he  says  that,  if 
it  were  necessary  to  find  tnat  the  vessel  in  Courtney 
V.  Cole  was  a  constant  trader,  it  was  impossible  to 
hold  that  the  words  of  the  sub-section  of  which  he 
was  speaking  (sub-sect.  3,  sect.  379,  of  the  Act 
of  1854)  meant  only  trading  to  Boulogne  or 
any  place  in  Europe  north  of  Boulogne.  His 
view,  certainly,  was  that  a  vessel  would  still  be 
a  constant  trader  if  part  of  her  duty  or  business 
was  to  go  from  London  to  the  Continent,  though 
the  remaining  and  larger  and  more  substantial 
part  seemed  to  go  from  this  side  of  the  Atlantic 
to  ports  in  Japan  and  the  East,  and  the  voyage 
between  London  and  Antwerp  or  Boulogne,  or 
Hamburg  or  Amsterdam,  whichever  it  was,  is  a 
very  snmll  portion  of   that  larger  business    in 
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which  the  ship  is  engaged.  So  that  the  view 
which  he  took  of  a  constant  trader  does  not 
simply  limit  the  ship  to  going  backwards  and 
forwards  between  the  port  of  London  and  the 
Continent.  Therefore,  u  this  ship  wore  absolutely 
regularly  engaged,  so  that  she  never  cUd  anything 
except  go  between  London  and  Antwerp  and  then 
on  to  America,  she  would  be,  within  the  language 
\^hich  the  late  Master  of  the  Rolls  used,  a 
constant  trader,  although  she  did  not  only  go 
backwards  and  forwards  between  London  and 
the  Continent.  That  leaves  a  further  matter. 
Does  the  word  trading,  as  used,  or  constant 
trader,  allow  any  depaiture  from  always  going 
to  a  continental  port  after  leaving  London  by 
being  taken  off  the  regular  line,  which  includes 
calling  at  a  continental  port,  and  goitig,  on  occa- 
sions, direct  from  this  country  to  other  than  a 
continental  portP  In  other  words,  is  a  ship 
which  is  to  come  within  that  definition  of  constant 
trader  one  which  must  never  depart  from  it,  and 
never  make  any  other  voyage  except  that  which 
would  include  going  to  a  continental  port  P  I 
have  thought  about  this  matter  a  good  deal,  and 
I  do  not  feel  able,  having  regard  to  the  general 
terms  of  the  Act,  to  place  such  a  strict  meaning 
upon  it,  because  it  seems  to  me  it  would  involve  this 
remarkable  result,  that,  if  a  ship  which  was  habi- 
tually— so  habitually  as  never  to  do  anything  ^se 
— engaged  in  going  from  London  to  Antwerp,  we 
will  say,  and  back,  were  for  any  particular  vojage 
taken  ofE  and  run  to  some  other  port—for 
instance,  London  to  Bordeaux — ^for  a  voyage,  and 
then  to  be  put  back  on  to  her  regular  trade,  it 
would  destroy  her  constancy,  so  to  speak ;  and  the 
ship  would  never,  although  in  an  ordinary  business 
sense  regularly  engaged  in  going  backwards  and 
forwards,  dare  to  depart,  for  business  purposes, 
for  fear  of  destroying  her  constancy,  and  thus 
being  taken  out  of  the  exemption  which  other- 
wise she  would  avail  herself  of.  I  cannot  help 
thinking  that  the  true  result  to  arrive  at  is  that 
the  use  of  these  terms  must  be  regarded  from  a 
business  point  of  view,  and  that  if  it  is  a  part  of 
the  regular  business  of  a  ship  to  proceed  from  this 
port  of  London  to  the  Continent,  between  the 
limits  mentioned,  she  is,  within  the  meaning  of 
the  Order  in  Council  and  the  section,  a  constant 
trader,  and  therefore  exempt  from  the  compulsion 
to  take  a  pilot.  That  is  the  conclusion  I  have 
come  to,  and  in  the  result  I  hold,  therefore,  that 
this  vessel  was  as  a  matter  of  law  and  fact  within 
the  exemption,  and  that  her  pilotage  was  not 
compulsory.  That  leaves  the  defend^ts  respon- 
sible for  the  collision,  and  therefore  there  will  be 
an  order  of  the  Cayo  Bonito  alone  to  blame. 

Solicitors  for  the  plaintiffs,  the  owners  of  the 
British  Prince^  Thomas  Cooper  and  Co.,  agents 
for  HiU,  Dickinson^  and  Co.,  Liverpool. 

Solicitors  for  the  defendants,  the  owners  of 
the  Cayo  Bonito,  Hollams,  Sons,  Coward,  and 
Hawksley, 


Wednesday,  Dee,  11, 1901. 

(Before  Sir  F.  Jbune,  President^  and  Tbihitt 

Mastbbs.) 

Thb  Pobt  Victobia.  (a) 

Action  in  rem — Negligence — PuHing  out  to  sea  to 
avoid  collision — -Loss  of  anchor  and  cfcota— 
Consumption  of  extra  stores — Liability  ofvrrong- 
doing  vessel  for  losses  incurred  in  consequence, 

A  steamship  slipped  her  anchor  and  put  out  to  sea 
in  order  to  avaid  a  collision  with  another  sisav^ 
ship,  which  had  negligently  been  allowed  to  drag 
her  anchor  and  cause  danger  of  collision. 

Held,  in  an  action  in  rem,  that  the  plaintiffs  were 
entitled  to  recover  the  value  of  the  anckor  and 
chain  lost,  and  the  coals  and  stores  consumed  in 
consequence  of  having  to  put  to  sea. 

This  was  an  action  in  rem  brought  by  the  ownen 
of  the  steamship  Norman  against  the  owners  of 
the  steamship  Port  Victoria  to  recover  the  vatlne 
of  an  anchor  and  chain  lost,  and  of  coals  and  stores 
consumed,  by  reason  of  their  vessel  having  had 
to  put  to  sea  in  order  to  avoid  a  collision  with 
the  Port  Victoria. 

The  plaintiffs'  case  was,  that  on  the  5th  Oct 
1900  the  Norman,  a  twin-screw  steamship  of  7537 
tons  gross  register,  belonging  to  the  Union- 
Castle  line,  while  on  a  voyage  from  East  London 
to  Durban  with  mails,  passengers,  and  a  seneral 
cargo,  was  lying  at  anchor  in  uie  outer  andiorage 
ground.  Port  Natal.  The  Norman  was  in  a  safe 
and  proper  berth  and  was  riding  to  a  siD§^le 
anchor  with  seventy-five  fathoms  of  chain,  the 
weather  was  clear  but  threatening,  and  there  was 
a  strong  breeze  increasing  to  a  moderate  gale 
from  the  east  with  a  rough  and  rising  sea  and  a 
heavy  swell.  About  throe-quarters  of  a  mile 
ahead  of  her  the  Port  Victoria,  a  steamship  of 
3378  tons  gross  register,  vras  Iving  with  her  port 
anchor  down  and  forty-five  lathoms  of  cable 
out,  contrary  to  the  provisions  of  art.  7  of  the 
Port  Regulations,  which  requires  vessels  to 
lay  with  not  less  than  seventy  fathoms  of 
chain.  About  3.20  p.m.  it  was  notiobd  the 
Port  Victoria  was  dragging  her  anchor  and 
getting  dangerously  close  to  the  Norman,  The 
engines  of  the  Norman  were  accordingly  put  slov 
astern  and  the  cable  veered  out  to  135  fathoms, 
but  about  two  hours  afterwards  the  Port  Victoria 
fouled  the  cable  of  the  Norman,  Signals  were  \hm 
made  to  the  Port  Victoria,  which  had  a  tog  in 
attendance,  te  slip  her  cable  and  keep  clear,  but 
nothing  was  done,  and  the  Port  FictoWa  continued 
te  drift  down  upon  the  Norman.  Eventually  she 
came  so  close  that  the  master  of  the  Nonnan 
decided  to  slip  his  cable  and  put  out  to  9ea,  where 
he  remained  until  daylight  the  following  day, 
when  he  considered  it  safe  for  him  to  return. 

It  was  agreed  between  the  parties  that  the 
expenditure  incurred  for  loss  of  anchor  and  cbain 
and  coals  and  stores  consumed  amounted  to 
308Z.  Is.  6d, 

The  defendante  admitted  that  the  Port  Victoria 
dragged  her  anchor  and  fouled  the  Norman't 
cham,  but  alleged  that  the  Norman,  when  she 
arrived,  anchor^  too  close  to  leeward  of  the  PoH 
Victoria,  As  soon  as  the  port  anchor  was  found 
to  be  foul  of  the  Norman*s  cable  the  starboard 
anchor  was  also  let  go,  but  this  also  fouled  the 
cable.    Both  anchors  were  subsequently  hove  in 

(A)  Beported  by  Ohsistophib  Head,  Esq.,  BMTliMr-ft(-Uv. 
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Thh  Port  Victoria. 
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again  and  the  chains  cleared,  and  the  Port  Victoria 
was  mancBtiTred  under  her  ovm  steam  until  this 
had  been  done.  It  was  only  after  this  had  been 
done  that  the  Norman  slipped  her  cable  and  put 
oat  to  sea.  They  contended  that  it  was  not 
necessary  for  the  master  of  the  Norman  to  have 
slipped  and  put  out  to  sea,  that  there  was  no 
actual  collision  between  the  vessels,  and  that, 
under  the  circumstances,  an  action  in  rem  would 
not  lie  to  recover  the  loss. 

By  art.  7  of  the  Relations  of  the  Port  and 
Harbour  of  Port  Natal,  issued  in  1900  by  the 
Natal  Harbour  Department : 

Veuelfl  should  lay  at  single  anohor  with  not  lees  than 
serenty  fathoms  of-  ohain  ont,  having  the  second  anohor 
ready  for  letting  go.  The  anohor  should  be  weighed  and 
sighted  oooasionally ,  especially  after  bad  weather.  Should 
any  accident  occur  by  which  a  vessel  may  drift  or  lose 
an  anohor,  the  facts  of  the  case  must  be  notified  in 

iting  to  the  port  captain. 


ScnUton,  K.O.  and  Mackinnon  for  the  plaintiffs. 
— The  master  of  the  Norman  did  the  only  prudent 
thing  under  the  circumstances,  and  the  phdntiffs 
are  entitled  to  recover  the  loss  they  have  suffered. 
In  an  American  case  it  has  been  held  that  where 
a  vessel  is  obliged  to  slip  her  anchor  in  order  to 
avoid  a  collision  she  is  entitled  to  recover  the 
value  of  the  anchor  and  chain  from, the  wrong- 
doing vessel : 

The  Perkins,  dted  in  2  Mar.  Law  Cas.  O.  S.  Digest, 
No.  548. 

AtpinaU,  K.G.  and  Lewis  Noad  for  the  defen- 
dants contra, — ^The  master  of  the  Norman  was  un- 
duly apprehensive,  and  there  was  no  real  necessity 
for  him  to  slip  and  put  out  to  sea.  The  Fort 
Victoria  was  under  control,  and  was  able  to  use 
her  engines  when  it  became  necessary  for  her  to 
do  so.  There  was  no  collision,  and  under  the 
circumstances  an  action  in  rem  will  not  lie  to 
recover  the  alleged  loss. 

Sendton,  K.O.  in  reply. 

The  President. — I  believe  this  is  the  first  case 
exactly  of  this  kind  which  has  been  brought  in  the 
Admiralty  Court ;  but  the  principle  governing  the 
case  appears  to  be  clear,  an^  apparently,  in 
America  the  principle  has  been  applied  in  similar 
cironm  stances.  It  seems  to  me  clear  that  if  a 
vessel  hj  negligence  drags  down  towards  another, 
and  if  it  is  a  natural  consequence  that  the  other 
vessel  is  obliged  to  take  a  step  which  involves  her 
in  some  expenditure,  that  is  damage  for  which 
the  first  vessel  is  liable.  Applying  those  prin- 
ciples to  this  case,  the  first  miestion  is.  Was  the 
Port  Victoria  negligent?  Now,  certainly  the 
Norman  was  not  negligent  in  taking  up  the  posi- 
tion she  did,  because  she  appears  to  have  given 
the  other  vessel  a  berth  of  three-quarters  of  a 
mile,  and  the  Elder  Brethren  tell  me  that  was  a 
proper  allowance  to  make,  and  that  no  fault  is  to 
be  all^^  against  the  Norman  on  account  of  the 
position  she  took  up.  Then  the  Port  Victoria 
undoubtedly  dragged  down  towards  her.  As 
regards  negligence,  I  should  have  thought  it  wsa 
almost  a  case  of  re$  ipsa  loquitur.  It  seems  to  me 
that  the  Port  Victoria  "wos  driving  because  she 
had  an  insufficient  scope  of  cable.  She  appears 
to  have  been  violating  the  rule  of  the  local 
aathorities,  which  is  tlmt  a  vessel  riding  in  that 
anchorage  should  not  have  less  than  seventy 
fatiioms  of  chain — a  rule  no  doubt  prescribed 


on  account  of  the  knowledge  possessed  by  the 
authorities  of  the  locality,  and  the  dangers  to 
which  vessels  are  there  exposed.  I  do  not  inquire 
what  exact  legal  force  tiiat  rule  has,  but  the  jPort 
Victoria  chose  to  ride  with  forty-five  fathoms  of 
chain,  and  afterwards  veered  out  to  only  sixty- 
five.  Therefore  she  vras  not  compljring  with  that 
rule,  and  it  is  shown  that  she  was  using  an  insuffi- 
cient scope  of  cable.  Then  there  certainly  was  a 
bad  look-out,  because  it  was  clear  that  nobody 
on  board  her  was  aware  of  her  dragginp^  until 
she  had  dragged  a  very  considerabte  distance, 
indeed  until  she  was  tolerably  close  to  the 
Norman,  The  result  of  that  bad  look-out  was 
important,  because  the  master  of  the  Port  Victoria 
may  be  right  in  saying  that  when  he  got  so  near 
to  the  Norman  it  might  have  been  unwise  to 
let  go  the  starboard  anchor,  because  it  might 
bring  him  towards  the  Norman  and  prevent  his 
eoing  past  her  as  he  intended  to  do.  But  if  those 
m  charge  of  the  Port  Victoria  had,  in  sufficient 
time,  noticed  her  dragging,  they  could  have  used 
their  starboard  anchor  and  never  have  got  near 
the  Norman  at  alL  That  appears  to  me  to  show 
clearly  that  the  Port  Victoria  was  negligent  in  this 
matter.  Idonotsayanythingaboutuiesteam.  No 
doubt  the  Port  Victoria  ought  to  have  had  her 
steam  effectually  available,  out  it  is  difficult  to 
ascertain  exactly  what  the  fact  was  with  re^prd 
to  her  steam  ;  and  it  is  not  necessaiy  to  go  mto 
that  question,  because,  on  the  other  met  which  I 
have  mentioned,  it  is  clear  to  my  mind  that  the 
Port  Victoria  was  negligent.  Under  these 
circumstances,  was  the  expenditure  which  the 
Norman  has  been  exposed  to  so  far  the  conse- 
quence of  the  Port  Victorians  negligence  as  to 
make  her  liable  P  All  that  can  be  said  against 
that  is  said  in  the  phrase  used  in  the  argtunent, 
that  the  master  of  the  Norman  was  unduly 
apprehensive.  That  is  a  matter  upon  which! 
have  consulted  the  Elder  Brethren,  and  the  view 
I  take  upon  their  advice  is  that  tJie  master  of  the 
Norman  was,  if  anything,  unduly  patient.  There 
was  a  vessel  coining  down  towajrds  him  with  the 
possibility,  at  any  rate,  to  say  nothing  more,  of 
the  propeller  fouling  the  chain  in  the  same  way 
as  the  anchor  fouled  the  chain,  and  the  wonder  to 
me  is  that  the  master  of  the  Norman  did  not  take 
action  sooner  than  he  did.  He  appears  to  me  to 
have  exercised  a  great  deal  of  patience,  and  to 
have  abstained  from  taking  any  step  until  a  time 
when  it  must  have  been  getting  on  for  dark,  and 
it  wsa  high  time,  for  the  safety  of  the  ship,  to 
take  some  action.  I  do  not  see  what  action  he 
could  have  taken  except  that  which  he  did  take 
— namely,  slipping  the  cable  and  himself  getting 
away  out  to  sea.  In  those  circumstances  it  seems 
to  me  that  the  Port  Victoria  is  liable  for  what 
occurred,  and  the  natural  conseauence  appears  to 
have  been  a  loss  of  306Z.  Is,  6a.  There  will  be 
judgment  for  the  plaintiffs  for  that  sum  with 
coste. 

Solicitors  for  the  plaintiffs,  Parker,  Oarrett, 
Holman,  and  Howden, 

Solicitors  for  the  defendants,  W.  A.  Crump  and 
Son, 
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July  8  and  9, 1902. 

(Before  Sir  F.  Jeune,  President,  and  Tbinity 

Mastbbs.) 

The  Uskmoob.  (a). 

Collision ^Daly  of  steamship  to  indicate  her 
course  by  whistle — BeguJations  for  Preventing 
Collisions  at  Sea — Application  of  art.  28. 

The  obligation  under  art,  28  of  the  Collision 
Regulations  on  a  steamship  in  siaht  of  another 
to  indicate  by  signals  on  her  whistle  that  she  is 
taking  any  course  authorised  or  required  by 
the  rules  is  imperative. 

The  words  **  taking  any  course  authorised  "  msan 
everything  which  by  the  rules  of  good  seamanship 
it  is  necessary  and  proper  sh(mLd  be  done. 

This  was  a  collision  action  broaght  by  the 
owners  of  the  steamship  Minnetonka  against  the 
owners  of  the  fiteamship  Uskm^)or, 

The  collision  occurred  about  10.45  a.m.  on 
the  9th  June  1902  in  the  English  Channel,  off 
the  Boyal  Sovereign  lightship. 

The  plaintiff^s  case  was  that  the  Minnetonka,  a 
twin  screw  steamship  of  13,400  tons  gross  register, 
was  proceeding  up  Channel  in  the  course  of  a 
voyage  from  New  York  to  London  with  a  general 
cargo  and  passengers,  and  was  between  Be^ichy 
Head  and  the  Eoyal  Sovereign  lightship. 

The  weather  was  fine  and  clear,  there  was  a 
light  N.N.E.  wind,  and  the  tide  was  flood  of  the 
force  of  from  two  to  three  knots  an  hour. 

The  Minnetonka  was  proceeding  on  a  course  of 
S.  76deg.  E.,  and  was  making  about  fifteen  knots 
an  hour  through  the  water. 

Under  these  circumstances  the  Uskmoor  was 
seen  about  two  and  a  half  miles  off,  and  bearing 
about  three-quarters  of  a  point  on  the  starboard 
bow  with  her  masts  open  on  the  starboard  side  in 
a  position  to  pass  all  safe  starboard  to  star- 
board. 

The  Uskmoor,  however,  instead  of  keeping  her 
course,  was  seen  to  port,  and  the  helm  of  the 
Minnetonka  was  accordingly  also  ported  and  the 
Uskmoor  brought  on  to  the  port  bow,  when  it 
was  steadied,  out  very  shortly  afterwards  the 
Uskmoor  was  seen  to  be  starboarding,  whereupon 
the  helm  of  the  Minnetonka  was  starboarded  and 
steadied,  and  the  vessels  brought  starboard  to 
starboard.  The  Usknwor  was  then  seen  to  be 
again  porting,  and  the  helm  of  the  Minnetonka 
was  also  ported,  a  short  blast  sounded  on  her 
whistle,  and  the  starboard  engine  put  full  speed 
astern.  The  Uskmoor,  however,  again  starboarded, 
and  came  on,  and  with  the  bmff  of  her  star- 
board bow  struck  the  Minnetonka  a  heavy  blow 
on  the  port  bow,  and  then  on  the  port  side  aft. 
When  the  Uskmoor  wsa  seen  to  be  starboarding 
the  port  engine  of  the  Minnetonka  was  also  put 
full  speed  astern. 

The  plaintiffs  charged  the  defendants  (inter  alia) 
with  improperly  altering  her  helm  from  time  to 
time  when  the  vessels  were  in  a  position  to  pass 
each  other  idl  clear,  with  neglecting  to  sound 
her  whistle  and  give  any  indication  of  her  course, 
and  with  not  stopping  and  reversing,  and  with 
failure  to  obey  arts.  18  and  28  of  the  Kegulations 
for  Preventing  Collisions  at  Sea. 

The  defen&nts'  case  was  that  the  Uskmoor, 
a  steamship  of  3587   tons  gross   register,    was 

proceeding    down  Channel  on    a    voyage  from 

.  ■  ■  — ■ —  ' 

(a>  Beporled  by  Ohbibtophbe  Hkao,  Eaq.,  BMrlster-at-Law. 


Blyth  to  Cape  Town  with  a  cai^  of  ooalB,  and 
was  to  the  eastward  of  the  Soyal  Sovereign 
lightship.  She  was  steering  a  course  of  W.  1 8. 
southerly,  and  was  making  about  eight  knots  an 
hour  through  the  water  with  engines  working  at 
full  speed. 

In  these  circumstances  the  Minnetonka  was 
seen  coming  up  Channel  about  seven  miles  off,  and 
bearing  about  two  and  a  half  points  on  the  star- 
board bow. 

The  Uskmoor  continued  on  her  course,  and 
shortly  afterwards,  when  the  Boyal  Sovereign  was 
abeam,  the  course  was  altered  to  W.  by  N. 
magnetic. 

The  Minnetonka  at  this  time  was  still  a  long 
distance  off  and  on  the  starboard  bow,  and  iu 
a  position  to  pass  starboard  to  starboard,  but 
when  about  two  miles  off  she  was  seen  to  port  her 
helm  and  pass  under  the  stem  of  another  steamer 
which  she  had  been  overtaking. 

The  Minnetonka  continued  under  a  port  helm 
as  if  intending  to  cross  the  bows  of  the  Uskmoor 
until  she  bore  about  ahead,  when  she  starboarded 
her  helm  and  straightened  up  again  a  little  on  the 
starboard  bow  of  the  Uskmoor  and  to  the  soath- 
ward  of  the  other  steamer.  As  soon  as  the 
Minnetonka  was  seen  to  be  starboarding  the 
engines  of  the  Uskmoor  were  stopped,  bat  the 
Minnetonka  continued  to  come  on  gradaallj 
broadening  on  the  starboard  bow  of  the  Uskmoor^ 
but  when  a  short  distance  off  she  ported,  and 
although  the  engines  of  the  Uskmoor  werepnt 
full  speed  astern,  collided  with  the  Uskmoor. 

The  defendants  charged  the  plaintiffs  (inter 
alia)  with  improperly  failing  to  pass  the  UskvMor 
starboard  to  starboard,  with  improper  porting, 
with  not  indicating  her  courne  by  the  whistle,  and 
with  not  stopping  and  reversing.  They  also 
charged  them  with  neglecting  to  comply  with 
art.  28  of  the  Collision  Regulations. 

Art.  28  of  the  Regulations  for  Preventing 
Collisions  at  Sea  is  as  follows  .- 

The  word  <* short  blast"  used  in  this  article  shall 
mean  a  blast  of  abont  one  seoond's  dozation.  Wheo 
vessels  are  in  sight  of  one  another,  a  steam  vessel  nndsr 
way,  in  taking  any  oonrse  authorised  or  required  bj 
these  rules,  shall  indicate  that  oonrse  by  the  foUowing 
signals  on  her  whistle  or  siren — viz :  One  short  blast  to 
mean  **  I  am  directing  my  course  to  starboard."  Two 
short  blasts  to  mean  "I  am  directing  my  oonrse  to 
port."  Three  short  blasts  to  mean  "My  engines sn 
going  full  speed  astern." 

The  case  is  reported  on  the  qnestion  of  the 
proper  interpretation  of  art.  28. 

Piekford,  K.C.,  Aspinall,  K.C.,  and  Arthur 
Pritchard,  for  the  plaintiffs.    They  referred  to 

The  Moume,  83  L.  T.  Bep.  748  ;  9  Asp.  Mar.  Law 
Gas.  155 ;  (1901)  P.  68. 

Bobson,  K.C.  and  Dawson  Miller  for  the  defen- 
dants, contra. 

The  PsBSiDBNT  (after  dealing  with  the 
evidence,  continued :) — Under  these  oironmstanoee 
it  appears  to  us  very  important  that  the  MvuM' 
toTUca  should  give  the  Uskmoor  the  clearest 
possible  indication  of  the  course  she  intoided  to 
take.  She  saw  this  vessel  deeoribing  these  extra- 
ordinary mancBuvres  in  front  of  her,  and  it  was 
important  she  should  give  that  vessel  at  the 
earliest  possible  moment  the  clearest  possiUe 
indication  of  what  she  intended  to  do.  From 
this  point  of  view  it  is  important  to  oome  to  a 
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oonclosion  about  the  whistline  rule.    It  is  not 
easj  to  constnie  it  so  as  to  deaf  with  all  possible 
cases.  The  words  of  the  rule  are  not  at  all  easy  to 
make   out.     ]ts  application  is  limited    in    two 
ways.    Vessels  must  be  in  sight  of  one  another, 
and  most  be  "taking  any  course  authorised  or 
required  by  these  rules."    It  is  not  easy  to  put  a 
dear  interpretation  upon  the  second  limitatioD, 
although  the  first  one  is  intelligible  enough.    The 
rule  does  not  apply  where  a  ressel  in  conducting 
manoBuyres  in  tne  ordinary  course  of  navigation, 
quite  apart  from  seeing  any  other  vessel,  thinks 
it  right  to  port  or  starboard  her  helm.    But  the 
rule  is  also  limited  to  "taking  any  course  autho- 
rised or  required  by  these  niles."    It  has  becm 
sought  to  put  a  rather  narrow  interpretation  upon 
the  rule.    Of  course  the  word  "  required  "  is  clear 
enough.     There  are  certain  things  required  by 
the  rules  to  be  done.    But  the  word  "  authorised  " 
is  very  much  lai*ger,  and  I  am  inclined  to  think 
that  a  large  interpretation  ought  to  be  given  to 
it;  that  everything  is  authorised  which  by  the 
rules  of  good  seamanship  it  is   necessary  and 
proper  should  be  done»  although  it  is  quite  true 
there  are  certain  cases  where  you  may  say  a  more 
distinct  authorisation  arises.     For  mstance,  an 
overtaking  vessel,  which  has  to  keep  out  of  the 
way  of  the  overtaken  vessel,  would  be  authorised 
in  going  to  port  or  starboard,  according  as  the 
circumstances  of  the  case  might  require,  and  of 
course,  under  the  crossing  rule,  the  vessel  which 
has  to  keep  out  of  the  way  is  authorised  to  do  so 
by  either  one  of  several  means,  as  the  case  may 
seem  to  require.    I  do  not  think  the  matter  ought 
to  be  tied  down  to  any  narrow  interpretation  of 
the  rule.    But  even  if  it  was  so,  I  think  in  this 
case  it  is  right  to  say  that  the  course  taken  by 
the  Minnetonka,  according  to  her  own  story,  was 
a  course  authorised  by  the  rules.    According  to 
her    case,    when    the    other    vessel    which    was 
approaching  her  ported,  she  thought  it  right  to 
port   also,  and  it  is   by  no  means  certain  that 
might  not  be  brought  within  the  crossing  rule, 
which  imposes  a  duty  of  keeping  out  of  the  way, 
and  authorises  it  to  be  done  by  any  appropriate 
means ;  but  that  in  the  larger  sense  of  the  word 
her  course  was  authorised  by  the  rule  appears  to 
me  clear.    On  the  whole,  therefore,  it  appears  to 
me  that  under  the  circumstances  of  this  case  the 
obligation  of  whistling  was  imposed  upon  the 
Minnetonka  at  an  earlier  time  than  the  officer 
who  was  in  charge  thought  it  necessary  to  whistle. 
He  did  at  a  later  period  whistle,  and  quite  rightly. 
The  reason  he  gave  for  not  doing  so  before,  which 
I  do  not  wish  to  press  against  him,  though  it 
probably  reflects  the  mind  of  a  good  many  sailors, 
was   that   he  did   not  think   it  was  necessary 
to  obey  the  rule,  except  in  the  case  of  vessels 
meeting  in  narrow  waters.    I  wish  emphatically 
to  say  that  the  rule  is  not  so  limited,  and  it  is 
necessary  to  say  that  with  some  emphasis,  because 
the  experience  of  this  court  shows  that  the  rule 
has    not  been   followed  by  the  nautical   world 
with  the  completeness  which  its  terms  demand. 
I  hope  captains  in  future  will  err,  if  they  err  at 
ally  on  the  side  of  whistling.    I  am  obliged,  there- 
fore, to  say  that  in  this  case  I  think  the  officer  in 
charge  of  the  Minnetonka  was  wrong.    I  think, 
when  he  took  action  corresponding  to  the  some- 
what extraordinary  manoeuvre  which  the  Uakmoor 
was  pursuing  in  m>nt  of  him,  it  was  his  duty  to 
give    the    otoarest   possible   indication   to    the 


Uskmoor  of  what  he  was  doing,  and  in  that  duty 
he  failed.  Then  it  is  said  that  it  could  not  and 
would  not  have  affected  the  collision,  but  after 
considering  the  question  with  the  Elder  Brethren, 
I  am  unabfe  to  accept  that  view.  If  he  had  given 
the  Uskmoor  a  very  clear  indication  at  that  time 
that  he  was  porting — and  the  inference  would  be 
that  he  would  pass  port  to  port — I  think  it  might 
have  been  borne  in  upon  the  mind  of  those  on 
the  Uakmoor  that  they  had  to  pass  port  to  port ; 
and  it  might  have  prevented  the  Ushmoor 
from  afterwards  attempting  the  extraordinary 
mancBuvre  she  did  perform.  I  think  the  Uakmoor 
did  not  have  the  help  which  would  have  been 
afforded  her  by  a  very  clear  whistle.  Then  I 
have  to  consider  the  closely  analogous  question 
of  the  Minnetonka^ 8  stopping.  She  did  at  a  later 
stage  help  matters  by  stopping  one  of  her  two 
engines,  and  later  on  she  put  the  engines  full 
sp^sd  astern.  She  recognised  at  a  later  stage,  at 
any  rate,  that  it  was  her  duty  to  bring  herself  to 
a  standstill,  and  I  cannot  help  thinking,  and  the 
Elder  Bretiiren  agree  with  me,  that  it  was  her 
duty  under  the  circumstances  to  have  stopped  and 
broufirht  herself  to  a  standstill  at  an  earlier  time. 
The  result  is  that  I  am  compelled  to  hold  both 
vessels  to  blame. 

Solicitors  for  the  plaintiffs,  the  owners  of  the 
Minnetonka,  Pritchard  and  Sons. 

Solicitors  for  the  defendants,  the  owners  of  the 
Uskm^or,  Botterell  and  Boche, 


July  7  and  Aug,  6, 1902. 

(Before  Babnes,  J.) 

The  Leitbim.  (a) 

General  average — Time  charter-^Loss  of  hire  by 
sacrifice — Bight  of  shipowner  to  contribution — 
Usage  of  average  adjusters. 

By  the  wiiform  practice  of  average  adjusters  a 
loss  of  tim>e  charter  freight  is  never  included  in 
general  average. 

Where  such  practice  is  not  in  conflict  with  legal 
principles  xt  ought  to  be  followed. 

A  fire  occurred  on  board  a  vessel  which  was  under 
tims  charter,  and  in  order  to  extinguish  it  a 
sacrifiAie  was  incurred.  Whilst  the  vessel  was 
undergoing  repairs  the  hire  ceased  under  the 
terms  of  tne  charter-party. 

Held,  that  the  shipowner  was  not  entitled  to  any 
compensation  in  general  average  for  the  delay 
oaused  by  the  sacrifi^^. 

Action  brought  by  the  owner  of  the  steamship 
Leitrim  against  the  British  and  Foreign  Marine 
Insurance  Company  claiming  the  sum  of 
66Z.  ISs.  6d.,  tneir  proportion  of  a  general 
average  contribution  under  a  policy  for  4000Z.  on 
the  steamship  Leitrim, 

The  following  was  the  agreed  statement  of 
facts : — 

1.  The  plaintiff  is  the  registered  managing  owner  of 
the  steamahip  Leitrim,  and  is  sning  on  behalf  of  himself 
and  all  others  the  owners  of  that  vessel.  Snoh  owners 
were  at  all  material  times  fnlly  interested  in  the  policy 
for  40001.  upon  the  Leitrim  issned  by  the  defendant 
company  and  dated  the  18th  June  1900. 

2.  The  Leitrim  is  a  steel  screw  steamship  of  4284 
tons  gross  and  2811  tons  net  register.    For  the  purpose 

n\  -  111  -      —     -     >^— 

(o)  Beported  by  Oh&istophbb  Hkaj>,  Eiq.,  Barriater-ftt-Law. 


318 


MARITIME  LAW  OASES. 


Adm.] 


Thb  Lbitbim. 


[Adm. 


of  oanying  frozen  meat  her  No.  2  lower  hold  is  insn- 
Iftted  by  means  of  two  layers  of  match  boards  between 
which  are  charcoal  and  paper.  Inside  the  chamber,  and 
fixed  to  these  boards,  mn  brine  pipes  for  the  purpose  of 
refrigeration.  These  pipes  are  carried  along  the  sides 
and  the  top  and  bottom  of  the  chamber,  and  pass  from 
it  throngh  a  cross-bnnker  to  the  refrigerator  engine. 

3.  By  a  charter-party  dated  the  2nd  Feb.  1900,  to 
which  defendants  refer  for  its  terms,  the  Leittim  was 
chartered  by  Messrs.  William  Milbnm  and  Co.  for  five 
calendar  months  from  the  date  of  her  delirery  to  the 
charterers,  with  an  option  to  the  charterers  (under 
clause  16)  to  continue  her  employment  for  a  further 
period  of  five  calendar  months.  This  option  was 
exercised,  and,  at  the  time  of  the  OTents  giving  rise 
to  the  action,  the  period  of  employment  under  this 
charter>party  was  to  determine  on  or  about  the  20th  Jan. 
1901. 

4.  By  a  charter-party  dated  the  5th  Sept.  1900 
Messrs.  William  Milbum  and  Co.  sublet  the  LeitrUn  to 
Messrs.  Houlder  Brothers  and  Co.  for  a  voyage  from 
Barry  to  Cape  Town  with  a  full  cargo  of  coals. 

5.  <n  pursuance  of  the  last-mentioned  charter-party 
the  Leitfim  after  bunkering  at  Liverpool  proceeded  to 
Barry,  and  on  the  12th  Sept.  1900  began  loading  the 
cargo  of  coals  into  No.  2  hold.  On  the  13th  Sept.  No.  2 
hold  was  completed.  On  the  15th  Sept.,  while  the 
loading  was  proceeding  in  the  other  holds,  fire  broke 
out  in  No.  2  hold,  and  this  fire  spread  to  the  bunker 
coals  stowed  in  the  cross-bunker  abaft  that  hold. 

6.  In  order  to  extinguish  the  fire  it  was  found  neces- 
sary to  pour  large  quantities  of  water  into  both  No.  2 
hold  and  this  cross-bunker.  After  the  fire  was  extin- 
guished the  coals  from  No.  2  hold  and  from  the  cross- 
bnnker  were  landed  and  sold,  and  were  eventnally 
replaced  by  new  shipments. 

7.  A  portion  of  the  insulation  in  No.  2  hold  was 
damaged  by  the  fire,  and  parts  of  the  steel  work  of  that 
hold  and  in  the  cross-bunker  were  burned  and  buckled. 
In  addition  to  this  fire  damage  to  insulation,  the  employ- 
ment of  water  to  extinguish  the  fire  so  damaged  the 
charcoal  and  paper  of  the  insulation  as  to  necessitate 
the  renewal  of  nearly  all  of  it,  and,  in  order  to  replace 
and  repair  it,  all  the  brine  pipes  in  this  hold  and  in  the 
cross-bunker  were  necessarily  removed. 

8.  The  time  occupied  in  extinguishing  the  fire,  dis- 
ohargiog  the  damaged  coals,  and  entirely  repairing  and 
refitting  the  vessel  extended  from  the  15th  Sept.  to  the 
24th  Oct.,  a  period  of  thirty-nine  days.  The  time 
necessary  for  the  repair  of  the  insulation  damaged 
by  water,  together  with  the  incidental  removal  and 
reinstatement  of  the  brine  pipes,  would  by  itself  have 
been  thirty-one  days. 

9.  In  respect  of  the  period  of  thirty-nine  days  Messrs. 
Milburn  and  Co.  claimed,  and  were  properly  allowed  by 
the  plaintiffs,  a  deduction  from  the  hire  of  the  vessel  of 
21601.  under  clause  17  of  the  charter-party  of  the  22nd 
Feb.  1900. 

10.  Either  party  may  refer  without  further  proof 
to  the  following  documents  (a  list  of  documents  then 
folio  V7ed). 

11.  It  is  admitted  that  the  disbursements  and 
expenses  appearing  in  the  statements  above  mentioned 
(«)  and  (/)  were  in  fact  incurred,  and  properly  incurred. 
The  correctness  of  the  various  calculations  and  appor- 
tionments therein  made  is  also  admitted,  if  the  state- 
ments are  made  up  upon  correct  principles,  but  no 
admission  is  made  as  to  such  principles. 

By  clause  17  of  the  charter-party  entered  into 
between  the  plaintiff  and  Messrs.  Milburn  and 
Co.  it  was  agraed : 

That  in  the  event  of  loss  of  time  from  deficiency  of 
men  or  stores,  breakdown  of  machinery*  or  damage  pre- 
venting the  working'  of  the  vessel  for  more  than  twenty- 
four  working  hours,  the  payment  of  hire  shall  cease  until 
she  be  again  in  an  efficient  state  to  resume  her  service, 


or  should  she  in  consequence  put  into  any  other  port 
than  that  to  which  she  is  bound,  the  port  ohaigei  sad 
pilotages  at  such  port  to  be  borne  by  the  steuMr^t 
owners,  but  should  the  vessel  be  driven  into  port  or  to 
anchorage  by  stress  of  weather,  or  from  any  accident  to 
the  cargo,  such  detention  or  loss  of  time  shall  be  at  the 
charterers'  risk  and  expense. 

The  question  for  the  opinion  of  the  oourt  was 
whether  the  plaintiff  was  entitled  to  compenBa- 
tion  in  general  average  for  any  portion  of  the 
loss  he  had  incurred  by  reason  of  the  hire  oeaflong 
whilst  the  vessel  was  undergoing  repairs. 

Evidence  was  called  by  the  defendants  at  the 
trial  to  prove  that,  according  to  the  practice  of 
average  adjusters,  a  loss  of  time  charter  freight 
was  in  no  case  included  in  general  average. 

Carver,  K.O.  (Camhier  with  him)  for  the 
plaintiff.  —  This  is  clearly  a  general  average 
sacrifice,  and  comes  witnin  the  definition  of 
Lawrence,  J.  in  Birkley  v.  Presgrave  (1  East,  220), 
who  says  at  p.  228 :  "  All  loss  which  arises  in 
consequence  of  extraordinary  sacrifices  made  or 
expenses  incurred  for  the  preservation  of  the  ship 
and  cargo  comes  within  general  average,  andmmi 
be  borne  proportionately  by  all  who  are  interested." 
The  pouring  of  the  water  into  the  hold,  and  con- 
sequent damage  to  the  insulating  plant,  was  for 
the  preservation  of  ship  and  cargo.  The  ship- 
owner here  has  sacrificea  the  hire  during  the  time 
his  ship  was  being  repaired  in  conseauence  of  a 
sacrifice  for  the  common  benefit,  ana  the  prac- 
tice of  adjusters  not  to  allow  for  loss  of  time 
does  not  give  proper  effect  to  the  principles  of 
general  average.  He  referred  to  the  f oUowing 
cases: 

Povoer  V.  Whitmore,  4  M.  &  S.  141 ; 

Attwood  V.  Sellar,  42  L.  T.  Bep.  644  ;  4  A^.  Mar. 

Law  Cas.  283 ;  5  Q.  B.  Div.  286  ; 
Anglo-Argentine  Live  Stock  <ind  Produce  Agency  v. 

Temperley  Shipping   Com/panyy  81   L.  T.  Bep. 

296  ;  8  Asp.  Mar.  Law  Caa.  595 ;  (1899)  2  Q.  B. 

403. 

Scrutton,  K.C.  and  Hamilton,  K.G.  {Maehinnon 
with  them)  for  the  defendants,  cofUra. — ^It  is  not  in 
accordance  either  with  principle  or  with  the  prac- 
tice of  average  adjusters  to  include  a  loss  of  time 
charter  freight  in  general  average.  This  is  an 
attempt  to  brine  into  general  average  a  loss  of 
freight  under  a  time  charter  with  which  the  caigo 
owner  has  nothine  to  do.  There  was  no  reason  wij 
the  repairs  should  not  have  been  done  at  the  termi- 
nation of  the  voyage  at  Cape  Town.  This  is  a  case 
of  first  principle.  There  are  no  authorities  in 
point,  and  it  is  submitted  that  the  univefsal 
custom  of  average  adjusters  should  be  followed. 
Such  custom  is  not  in  conflict  with  the  Uw. 
The  consequences  which  follow  from  delay  to 
various  interests  are  never  included  in  fjeneral 
average,  e.g.,  demurrage,  wages  and  provisions  of 
ship's  crew  at  port  of  refuge,  loss  of  interest  on 
freight  and  cargo.  In  Anglo-ArgenHne,  &c,,v.  Tern- 
perhy  Shipping  Company  (ubi  sup.)  the  wages  ol 
cattlemen  and  expenses  of  water  and  fodder  were 
claimed,  but  disallowed  by  Bigham,  J.  Thej 
referred  to : 

Lowndes  on  Average,  4th  edit.,  pp.  239,  296,  S94, 

and  816 ; 
Carver  on  Carriage  by  Sea,  3rd  edit.,  sect.  435 ; 
York  Antwerp  Bules  1890,  rr.  11  and  18. 


Carver,  K.O.  in  reply. 


Cur,  adv.  vult 
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Babnxb,  J. — ^This  is  a  case  in  which  a  Mr. 
Hadson,  as  managing  and  part  owner,  claimed  on 
behalf  at  himself  and  the  other  co-owners  of  the 
steamship  Leiirim  a  sum  of  66Z.  18s.  6d.  alleged 
to  be  dne  on  a  policy  of  marine  insurance  on  the 
sidd  steamship,  dated  the  18th  June  1900.    The 
defendants,   the  British    and    Foreign    Marine 
Insurance  Company,  dispute  the  claim,  and,  the 
matter  having  been  brought  before  me,  it  was 
agreed  that  the  question  for  the  decision  of  the 
court  wa^  whether  an  item  of  1340Z.  2s.  lid.  for 
sacrificing  time  of  hire   was  rishtly  included  in  a 
certain  adjustment  of  general  average.     If  it  is 
rightly  included,  it  was  agreed  that  there  is  to  be 
judgment  for  the  plaintiffs  for  66Z.  188.  6(2.,  and 
if  it  was  not  rightly  included,  there  is  to  be 
judgment  for  the  defendants.     The  plaintiff  sues 
on  a  policy  for  40002.  on  the  Leiirim,    She  was  a 
large  vessel,  fitted  for  carrying  frozen  meat  in 
her  number  two  hold.    She  was  cnartered  by  time 
charter,  dated  the    2nd  Feb.    1900,  to  Messrs. 
William  Milbum  and  Co.,  and  her  period  of  hire 
was  te  expire  about  the  20th  Jan.   1901.    The 
hire,  according;  te  the  charter-party,  was  at  the 
rate  of  16802.  British  sterling  per  calendar  month, 
and  there  was  a  cesser  clause   in  the  charter 
which  was  in  these  terms  :  [His*  Lordship  then 
read   clause  17  of  the   time  charter.]      There 
was    also  in    the    time    charter     a    power    to 
sublet,    the    charterers    remaining    responsible 
for   the    due  fulfilment  of   the   conditions    of 
the   charter.      The    vessel   was    sublet    by    a 
charter    dated   the   5th  Se^t.   1900  to  Messrs. 
Houlder  Bros,  fand  Co.  Limited  for  the  purpose 
of  carrying  a  cargo  of  coals  from  Cardiff,  Penarth, 
or  Barry  to  Cape  Town.    Freight  was  to  be  paid 
at  the  rate  of  **  358.  per  ton  of  20  cwt.  or  1015 
kilos,  delivered,  or  on  bill  of  lading  quantity,  less 
2  per  cent.,  at  receiver's  option,  to  be  declared  in 
writing  before  cargo  is  broken."     On  the  13th 
Feb.  last,  whilst  she  was  loading  coals  at  Bany,  a 
fire  broke  out  in  her  No.  2  lower  hold,  and  the 
following  statement  of  what  occurred  is  taken 
from  the  admissions  of    facts:     [His  Lordship 
then  read  the  agreed  stetement  of  facts.]     An 
average  statement  was  made  up,  which  was  put 
before  me  when  the  case  was  argued,  and  accord- 
ing to  that  statement,  as  originally  prepared,  the 
4000Z.  insured  with    the    British   and   Foreign 
Marine  Insurance  Company  was  to  pay  210L  58. 6d. 
At  the  instance  of    the  plaintiffs  the   average 
statement  appears  to  have  been  reconsidered,  and 
an  addition  is  to  be  found  in  a  further  stetement 
towards  the  end  of  the  document.    That  is,  '*  net 
loss  of  time  freight   resulting    from   detention 
under  repair  of   general  average  damage  exclu- 
sively,  after  crediting  wages  and  provisions  of 
crew,     already     allowed    in     general     average, 
1340L  2s.  11a."     Then  the  stetement  goes  on, 
*'  Allow  for  general  average  1340Z.  28.  lla ,"  &c. 
That  really  represents  the  deduction,  so  to  speak, 
of  the  time  hire  which  the  charterers  have  made 
as  against  the  ship  owners   in   respect  of  the 
thirty-one  days  which  I  have  already  referred  to 
in  the  stetement  of  the  facto,  which  was  the  time 
neoessary    for    the    repair  of   the    insulation, 
damaged  by  water,  together  with  the  incidentel 
remo^  and  reinstetement  of  the  brine  pipes. 
It  is  to  be  observed  that  it  is  not  the  full  amount 
of  tlie  deduction,  because,  there  has  been  included 
already  in  the    general    average  stetement  the 
wages    and    provisions    of   the     crew.      That 


I 


appears  to  have  been  done  because  the  sub- 
charter  included  the  York- Antwerp  rules.  The 
net  result  of  what  I  have  steted  is  that  the  sum 
of  13402.  28.  lid,  is  introduced  into  the  general 
average  stetement  as  "  the  net  loss  of  time  freight 
resulting  from  detention  under  repair  of  general 
damage/'  Then  there  is  an  apportionment  further 
on  in  the  statement,  in  which  the  matter  is  thus 
treated ;  the  steamer  is  put  down  as  of  net  value, 
including  made  good,  of  34,810Z..  and  ite  pro- 
portion of  general  average  at  30381,  Is.  5d. ;  the 
msulation,  including  made  good,  is  put  down  at 
8050Z.,  and  ite  proportion  of  general  average  at 
702Z.  128.  8d.  Then  there  comes  the  part  of  the 
apportionment  which  gives  rise  to  the  difficulty — 
namely,  **  total  freight  at  risk,  less  port  charges, 
wages,  &c.,  7026L " ;  of  which  there  was  at  risk 
of  charterers  55442.,  and  at  risk  of  shipowners 
14822.,  add  made  good  on  account  of  loss  of  time 
hire  13402.  The  total  amount  of  shipowners' 
time  freight  is  put  down  at  28222.  Then,  freight 
which  is  put  down  as  at  the  risk  of  the  charterers — 
namely,  55442.,  is  made  to  bear  in  general  average 
a  contribution  of  4832.  188.  Id.,  and  the  freight  at 
risk  of  shipowners  has  to  contribute  2462.  Qs.  4c2. 
The  cargo  then,  "  as  per  previous  stetement,"  is 
put  down  at  47262.,  and  has  to  bear  4122. 108.  2(i. 
Then,  when  that  is  apportioned  so  as  to  apply 
to  the  policy  affecting  the  defendants,  the  original 
figure  which  I  have  mentioned  as  payable  by 
them — namely,  2102.  58.  6(2.,  becomes  2772.  48. 
The  balance  to  pay  is  QQl,  188.  6(2.,  the  amount 
sued  for  in  this  action. 

The  question  that  is  raised  by  these  facte  is 
both  interesting  and  difficult,  and  so  far  as  I 
am  aware  it  has  not  been  considered  in  the 
courts.  It  was,  however,  well  argued  before 
me  by  Mr.  Carver  for  the  plaintiffs  and  Mr. 
Sorutton  and  Mr.  Hamilton  for  the  defendants, 
and  I  cannot  help  feeling  I  should  like  to  have 
read,  prior  to  the  argument,  all  the  books  to 
which  I  was  referred  and  others  to  which  I 
have  myself  referred,  because  there  is  no  doubt 
that  when  a  point  of  this  kind  is  presented  for 
the  first  time,  when  one  proceeds  tx>  consider  it 
after  the  argument  various  pointe  occur  to  one 
which  have  not  necessarily  been  as  fully  dealt 
with  in  the  argument  as  if  one  had  been  prepared 
with  full  knowledge  of  the  law  and  cases  appli- 
cable to  the  point.  However,  if  this  case  is 
ever  re-argued  the  parties  will  have  an  oppor- 
tunity  of  reconsidering  the  various  matters 
with  which  I  am  proposing  to  deal.  At  the 
hearing  before  me,  evidence  was  given  by 
experienced  average  adjusters  to  the  effect 
that  according  to  the  practice  of  average 
adjusters  a  loss  of  time  charter  freight  in  such 
cases  b  never  included  in  general  average.  No 
evidence  to  the  contrary  vras  given,  and  I  think, 
therefore,  it  may  be  taken  that  the  practice  of 
average  adjusters  is  uniform  on  this  matter.  So 
that  the  question  comes  to  be  whether  this  practice 
is  right,  because,  although  it  vras  suggested  by 
the  defendante'  counsel  that  as  the  sub-charter 
provided  that  in  case  of  average  the  same  was  to 
be  settled  according  to  the  York- Antwerp  Rules, 
1890,  and  under  rme  18  of  those  rules — which  is 
as  follows :  "  Adjustment,  except  as  provided  in 
the  foregoing  n^es  " — ^which,  I  may  mention  do 
not  apply  to  the  present  case — "  the  adjustment 
shall  c^  drawn  up  in  accordance  with  the  law  and 
practice  that  would  have  governed  the  adjustment 
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had  the  contract  of  affreightment  not  contained 
the  clause  to  pay  eeneral  average  according  to 
these  rules  '* — the  adjustment  should  be  in  accord- 
ance with  the  practice,  vet  that  rule  does  not,  in 
my  opinion,  mean  that  tne  adjustment  is  to  be  in 
accordance  with  practice  if  the  practice  conflicts 
with  the  law.  I  have  therefore  to  determine  what 
is  the  law  applicable  to  this  case.  The  real  ques- 
tion appears  to  me  to  be  whether  the  shipowners 
are  entitled  to  some  compensation  in  general 
average  for  the  delay  caused  by  the  sacrifice.  I 
do  not  think  that  me  question  is  whether  they 
are  entitled  to  be  compeu  sated  in  general  avera^ 
for  the  particular  consequences  of  the  delay  in 
this  case,  because  that  would  be  to  make  the 
rights  and  liabilities  of  the  cargo  owners,  depend 
entii'ely  on  the  contract  of  time  charter,  to  which 
they  are  in  no  way  parties.  The  shipowners'  loss 
of  might  is  caused  by  the  operation  of  the  cesser 
clause  which  I  have  already  referred  to.  If  that 
clause  had  not  been  inserted  the  time  charterers 
would  have  remained  liable  to  pay  the  freight  in 
accordance  with  the  principle  upon  which  the  old 
case  of  Bipley  v.  Scaife  (5  B.  &  0. 167)  was  decided, 
and  in  my  opinion  the  cargo  owners  ought  not  to 
be  affected  by  the  question  of  whether  the  loss  of 
time  falls,  by  the  contract  between  the  shipowners 
and  time  charterers,  to  be  borne  by  the  one  or  the 
other.  If  the  time  charterers  had  to  continue 
paying  freight  during  the  delay  the  measure  of 
their  loss  would  appear  to  be  the  loss  of  the 
freight  which  would  have  accrued  to  them  but  for 
the  delay.  Mr.  Carver  relied  upon  the  well-known 
passage  in  Lawrence,  J.'s  judgment  in  Birkley  v. 
Presgrave  (ubi  sup.),  which  is  "All  loss  which 
arises  in  consequence  of  extraordinary  sacrifices 
made  or  expenses  incurred  for  the  preservation 
of  the  ship  and  cargo  comes  within  general 
average,  and  must  be  borne  proportionately  by  all 
who  are  interested."  He  argued  that  the  hire 
for  thirty-one  days  was  lost  by  the  sacrifice,  and 
that  therefore  it  ought  to  be  borne  proportion- 
ately by  all  who  are  interested.  But  in  my 
opinion  the  words  "  all  loss "  in  this  and  other 
statements  of  the  principle  of  general  average 
have  not  the  width  of  meaning  attributed  to  them 
by  Mr.  Carver.  They  ought  not,  I  think,  to  be 
held  to  extend  to  include  losses  which,  to  use  a 
term  which  has  been  employed,  are  the  result  of 
"accidental  circumstances  affecting  the  loser 
and  are  not  losses  which  the  other  persons 
interested  ought  in  ordinary  course  to  be  treated 
as  concerned  with.  This  term  is  to  be  found  in 
the  judgment  of  Lord  Esher  in  Bodocanachi  v. 
MUburn  (56  L.  T.  Bep.  594 ;  6  Asp.  Mar.  Law 
Cas.  100 ;  18  Q.  B.  Div.  77).  That  was  an  action 
by  charterers  against  shipowners  for  non- delivery 
of  cargo,  and  the  plaintiffs  had  sold  the  cargo  to 
arrive.  It  was  held  that  in  estimating  the 
damage  the  market  value  at  the  time  when  the 
cargo  should  have  arrived  must  be  looked  at,  and 
not  the  price  at  which  the  plaintiffs  had  sold  the 
careo.  Lord  Esher  said:  "But  the  value  is 
to  be  taken  independently  of  any  circumstances 
peculiar  to  the  plaintiff.  It  is  well  settled  that 
in  an  action  for  non-delivery  or  non-acceptance  of 
goods  under  a  contract  of  sale  the  law  does  not 
take  into  account  in  estimating  the  damages  any- 
thing that  is  accidental  as  between  the  plaintiff 
and  the  defendant,  as,  for  instance,  an  inter- 
mediate contract  entered  into  with  a  third  partj 
for  the  purchase  or   sale  of  the  goods.    It  is 


admitted  in  this  case  that,  if  the  plaintiffs  had 
sold  the  goods  for  more  than  the  market  value 
before  their  arrival,  they  could  not  recover  on  the 
basis  of  that  price,  but  would  be  confined  to  the 
market  price,  because  the  circumstance  that  thej 
had  so  sold  the  goods  at  a  higher  price  would  be 
an  accidental  circumstance  as  oetween  themselves 
and  the  shipowners ;  but  it  is  said  that,  as  they 
have  sold  for  a  price  less  than  the  market  price, 
the  market  price  is  not  to  govern,  but  the  con- 
tract price.  I  think  that  if  the  law  were  so,  it 
would  be  very  unjust.  I  adopt  the  rule  laid  down 
in  Mayne  on  Damages,  which  gives  the  market 
price  as  the  test  by  which  to  estimate  the 
value  of  the  goods,  independently  of  any 
circumstances  peculiar  to  the  plaintiff,  and  so 
independently  of  any  contract  made  by  him  for 
the  sale  of  the  goods.  That  rule  gives  the  mode 
of  estimating  the  value  which  is  to  be  taken  for 
the  purpose  of  arriving  at  the  damages."  Th^ 
he  proceeds  to  other  matters  which  do  not  con- 
cern my  present  purpose.  It  is  for  similar  reasons 
that  although,  where  goods  have  been  sold  to 
arrive  and  have  been  jettiboned  in  circumstances 
giving  rise  to  a  general  average  loss,  the  actual 
h>ss  to  the  merchant  is  the  price  at  which  the 
goods  were  sold,  yet  the  market  value  of  the 
goods  at  the  time  of  the  ship's  discharge  is  the 
basis  of  compensation.  So,  also,  in  my  opinion, 
the  reason  why  where  a  ship  has  been  chartered 
at  one  rate  of  freight  and  goods  have  been 
shipped  at  a  different  rate  of  freight  the  char- 
tered freight  is  left  out  of  consideration  in 
assessing  the  compensation  for  freight  lost  by 
jettison  of  goods,  is  that  chartered  freight  is  a 
matter  with  which  the  owners  of  cargo  are  not 
concerned,  and  ite  loss  may  be  the  result  of 
"  accidental  circumstances  "  peculiar  to  the  ship- 
owner. I  am  led  to  the  conclusion  that  the  cargo 
owners  have  no  concern  with  the  contract 
between  the  shipowners  and  the  time  charterers, 
that  the  loss  of  freight  under  it  caused  by  the 
delay  is  the  result  of  an  accidentel  circumstance 
peculiar  to  the  shipowners  and  time  charterers, 
and  that  the  question  is  whether  the  shipowner  is 
entitled  to  be  compensated  in  general  average  on 
the  basis  of  the  ordinary  consequenoes  of  the 
delay  as  if  the  ship  were  carrying  the  goods 
simply  under  the  contract  under  which  they  were 
shipped. 

!U  is  a  different  question  f ix>m  that  which  has 
been  discussed  in  text-books  as  to  the  allowance 
in  general  average,  to  the  owners,  of  the  expenses 
of  maintaining  and  paying  the  crew  during  the 
delay  caused  by  the  execution  of  repairs  rendered 
necessary  by  a  general  average  sacrifice.  I  know 
it  has  been  thought  by  some  that  by  oommon 
law  these  expenses  are  not  to  be  included  in 
general  average  in  such  a  case,  but  the  ca^es 
which  are  referred  to  by  Mr.  Lowndes  and 
criticised  by  him  on  p.  241  do  not  appear  to  me 
to  go  this  length,  and  I  agree  with  what  Lord 
Theeiger  said  in  Atwood  v.  Sellar  (42  L.  T.  Bep. 
at  p.  647 ;  4  Asp.  Mar.  Law  Cas.  at  p.  287 ;  5 
Q.  B.  Div.  at  p.  291),  that  "  As  a  matter  of  fact 
it  is  extremely  doubtful  whether  the  expenses  for 
wages  of  crew  or  provisions  in  a  port  of  ref  nge 
have  ever  been  disallowed  by  our  coorte,  as 
constituting  a  claim  for  general  average,  in 
a  case  where  a  ship  has  put  into  the  port 
to  repair  damage,  itsielf  belonging  to  general 
average."    The   wages   and    provisions    of   Uie 
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crew  durini^  the  delay  in  question  have  been 
allowed  in  general  average  in  the  present 
case,  apparently  under  the  York- Antwerp  Rules, 
which  are  referred  to  in  the  sub- charter,  and 
I  haye  not  to  decide  anything  about  them, 
though  as  at  present  advised  there  appear  to  me 
to  be  strong  reasons  for  holding  that  at  any  rate 
wherever  the  delay  is  to  repair  damage,  which  is 
itself  the  subject  of  eeneral  average,  the  wages 
and  maintenance  of  the  crew  daring  such  delay 
should  be  allowed  by  law  in  general  average. 
But  it  does  not  at  all  follow  that  the  mere  loss  of 
the 'profitable  employment  of  the  vessel  as  dis- 
tinguished from  actual  expenses  should  in  such  a 
case  be  allowed.  In  the  first  place,  so  far  as  I 
can  ascertain  a  loss  of  this  character  has  never 
been  claimed  in  general  average.  It  is  not  intro- 
duced in  the  York- Antwerp  Rules,  nor  can  I  find 
any  trace  of  its  being  allowed  by  the  laws  of  any 
foreign  country,  though  many  of  them  contain 
provisions  as  to  the  allowance  in  general  average 
of  the  wages  and  maintenance  of  the  crew.  It 
may  be  said,  why  on  principle  should  not  the  loss 
of  time  be  compensated  for  where  that  loss  is  due 
to  the  necessity  for  repairing  damage,  itself  the 
subject  of  general  average  P  I  think  the  answer 
is  that  although  possibly  there  may  be  cases  in 
which  the  loss  of  time  is  not  common  to  all 
coocemed,  at  anj  rate  in  cases  like  the  present 
the  loss  of  time  is  common  to  all  the  parties 
interested  and  all  suffer  by  the  delay,  so  that  the 
damages  by  loss  of  time  may  be  considered  pro- 
portionate to  the  interests,  and  may  be  left  out  of 
consideration.  Were  this  otherwise,  great  incon- 
venience would  arise  and  enormous  difficulty  be 
found  in  attempting  to  ascertain  what  was  the 
proper  amount  of  loss  on  each  of  the  numerous 
mterests  which  go  to  make  up  a  shipping  adven- 
ture. An  arerage  adjuster  has  a  heavy  tosk  now 
when  he  has  to  deal  with  actual  losses  and  values, 
but  if  he  were  also  to  have  to  assess  speculative 
and  estimated  losses  bis  task  would  be  still  heavier. 
Moreover,  this  inconvenience  and  difficulty  is 
practically  obviated  by  treating  everyone's  loss  of 
lime  as  proportionate  to  his  interests,  and  not 
bringing  it  into  account.  This  appears  to  work 
substantial  justify,  for,  referring  to  what  I  have 
said  about  "  accidental  oiroumstences  peculiar  to 
a  party,"  it  seems  clear  that  if  the  losses  by  delay 
—I  am  not  dealing  with  expenses — were  to  l>e 
investigated  the  accidental  circumstances  would 
be  excluded,  with  the  result  that  all  that  could  be 
considered  would  be  the  loss  of  the  profitable 
employment  during  the  delay  of  the  capital 
invested  in  each  interest  concerned ;  and  it  would 
be  unreasonable  to  embark  upon  an  examination 
of  what,  upon  such  a  ba  is,  would  be  the  loss  on 
each  interest ;  so  that  for  all  practical  purposes 
the  losses  may  be  considered  as  proportionate  to 
the  interestR,  and  left  out  of  connideration 
altogether.  Mr.  Carver  felt  the  difficulty  there 
is  in  allowing  claims  for  delay  of  a  general 
character  to  be  introduced  into  a  statement  of 
general  average,  and  he  endeavoured  to  dis- 
tinguish between  such  claims  and  that  in  the 
present  case,  the  former,  as  he  said,  being 
speculative  and  the  latter  definitely  ascertainable. 
But,  as  I  have  already  noticed,  this  definite  loss 
is  due  to  arrangements  between  the  actual  owners 
and  the  owners  pro  hac  vice  of  the  vessel,  which 
ought  not  to  afFeot  the  cargo  ovmers  who  had  no 
cognisance  of  such  arrangements,  and  are  iu>t 
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parties  thereto,  and  place  their  goods  on  board 
the  vessel  on  the  terms  that  they  shall  be  sub- 
jected to  the  ordinary  incidente  involved  in  so 
doing.  In  my  opinion,  therefore,  the  practice 
affecting  this  matter,  proved  by  the  average 
adjusters  who  have  been  called,  is  in  accordance 
with  legal  principles,  and  is  right,  and  I  answer 
the  question  submitted  to  me  in  the  negative. 
The  consequence  is  that  judgment  will  be  for  the 
defendants,  with  costs. 

Solicitors:  For  the  plaintiff,  Botterell  and 
Roche;  for  the  defendante,  W  alto  as,  Johnson , 
Bubb,  and  Whatton, 
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June  19,  20,  and  Aug.  5, 1902. 

(Before  Lords  Macnaqhtbn,  Shand,  Brampton, 
RoBEBTSON,  and  Lindley.) 

Balmoral  Steamship  Company  v.  Marten,  (a) 

ON  APPEAL  prom  THE  COURT  OP  APPEAL  IN 

ENGLAND. 

Marine  insurance — Valued  policy — Ship  valvsd  in 
policy  at  leas  than  real  value — General  average 
1088 — Salvage — Adjustment — Liability  of  under- 
writers. 

Where  a  ship  is  insured  for  an  agreed  value  by  a 
valued  policy  of  insurance^  and  a  general  average 
loss  is  sustained,  or  a  salvage  award  is  paid  by 
the  owners,  based  upon  a  value  larger  than  the 
value  in  the  policy,  the  underwriters  are  only 
liable  for  the  proportion  of  the  loss  which  the 
value  in  the  policy  bears  to  the  true  value,  and 
not  for  the  whole  loss. 

Judgment  of  the  Court  of  Appeal  affirmed. 

This  was  an  appeal  from  a  judfirment  of  the  Court 
of  Appeal  (Smith,  M.R.,  Williams  and  Stirling, 
L. JJ.)  farming  a  judgment  of  Bigham,  J.  at  the 
trial  in  the  Commercial  Court. 

The  judgment  of  the  Court  of  Appeal  is  re- 
ported  85  L.  T.  Rep.  389 ;  9  A  sp.  Mar.  Law  Cas 
254;  (1901)  2  K.  B.  896;  and  that  of  Bigham,  J. 
83  L.  T.  Rep.  282;  9  Asp.  Mar.  Lav  Ca*».  139; 
(1900)  2  Q.  B.  748. 

The  action  was  bi*ouflrht  by  the  appellants, 
Messrs.  Raebui*n  and  Yerel,  of  Glasgow,  as 
plaintiffs,  on  a  policy  of  marine  insurance  on  the 
steamship  Balmoral,  subscribed  to  by  the  respon- 
dent with  other  underwriters,  to  recover  a  portion 
of  general  average  charges  and  salvage  charges 
incurred  in  respect  of  the  Balmoral  and  her 
cargo. 

The  policy  su^d  upon  was  a  time  policy,  dated 
the  20tb  Dec.  1898,  for  a  period  of  twelve  months 
from  noon  of  the  5th  Dec.  1898,  and  waa  against 
the  usual  risks. 

The  following  clause  is  material  for  the  pur- 
poses of  this  action : 

The  said  thip,  &o.,  goods  and  merohandise,  &o.,  for  so 
maoh  as  ooaoems  the  assured  by  agreement  between  the 
assarfd  aod  asturera  in  this  policy  are  and  shall  be 
valaed  at  say  on :  Hull,  tackle,  apparel,  fnmitore,  Aq., 
valued  at  20  0001. ;  machinery,  boUers,  9m.,  and  every- 
thing connected  therewith,  valued  at  13,0001.— total, 
33,0001. 

(a)  Beportad  hj  0.  6.  Mjllpbn,  Es^.,  Barrister-at-Law. 
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The  policy  was  underwritten  by  the  respondent 
for  the  sum  of  4S01, 

On  the  22nd  and  23rd  June  1899,  during  the 
currency  of  the  policy,  certain  salvage  services 
were  rendered  to  the  Balmoral  and  her  cargo 
(her  machinery  having  broken  down)  by  the 
steam  trawler  Amroth  Castle;  general  average 
expenses  were  also  incurred  for  the  hire  of  tugs  to 
tow  the  ship  and  cargo  to  London. 

In  an  action  in  the  High  Court  of  Justice 
(Admiralty  Division)  by  the  owners  of  the  Amroth 
Castle  for  salvage,  the  value  of  the  Balmoral  was 
proved  by  her  owners  in  the  usual  affidavit  of 
values  at  4fO,OOOL,  and  an  award  of  500Z.  and  costs 
was  made  on  the  basis  of  that  value. 

The  same  value  was  also  adopted  as  the  value 
of  the  ship  for  the  purpose  of  assessing  its 
contribution  to  the  general  average  expenses  by 
Messrs.  May  and  Meikle,  of  Glasgow,  average 
adjusters. 

The  average  adjusters,  in  apportioning  the 
general  average  expenses  and  salvage  charges 
between  the  interests  at  risk,  made  the  ship  valued 
at  4O,000Z.  pay  582.  Ss.  Bd.  general  average  and 
4722.  28.  for  salvage  charges. 

They  then  dealt  with  these  amounts  in  respect 
of  the  insurances  on  ship  as  follows : 

The  ship  pays  greoeral  average,  581.  6<.  Sd. ;  if  oon- 
tribatory  valae  40,0001.,  p^ys  58t.  6s.  Sd  ;  insni^dd  valne 
33,0001 ,  will  pay  481.  28.  6d. ;  the  ship  pays  salvagre 
obarges,  4721.  28.— 5201.  48.  6d. 

The  adjusters  thus  charged  to  the  insurers  on 
ship  in  respect  of  general  average  thirty-three 
fortieths  of  the  sum  paid  by  the  ship,  and  in 
respect  of  salvage  charges  the  entire  sum  paid  by 
the  ship. 

The  appellants  having  claimed  to  recover  from 
the  respondent  on  the  basis  that  the  underwriters 
were  liable  to  pay  the  whole  of  the  general 
average  payable  by  the  ship — viz.,  582.  6«.  Sd, — 
and  not  the  thirty-three  fortieths  of  such  amount 
shown  in  the  average  statement,  and  also  the 
whole  of  the  salvage  charges  payable  by  the  ship 
— viz.,  4722.  2«. — tne  respondent  contended  that 
the  underwriters'  liability  to  compensate  the 
appellants  in  respect  of  general  average  and 
salvage  charges  was  limited  to  thirty -three 
fortieths  of  the  sums  of  582.  6s.  Sd.  and  4722  28. 
respectively,  that  being  the  proportion  which 
33,0002.,  the  agreed  value  of  the  Balm^oral  in  the 
policy,  bore  to  40,0002.,  the  value  on  which  the 
salvage  award  was  made,  and  the  ship's  contri- 
bution to  general  average  assessed. 

The  courts  below  decided  in  favour  of  the 
respondent. 

J.  A.  Hamilton,  K.C.  and  Lech  appeared  for  the 
appellants,  and  contended  that  the  ship  being 
fully  insured  by  a  valued  policy,  though  it  was 
under-valued,  the  owners  were  entitled  to  an  in- 
demnity up  to  the  amount  of  the  policy.  The 
iupured  is  not  entitled  to  make  a  profit,  but  only 
to  receive  an  indemnity  if  the  ship  is  over- valued, 
and  in  the  same  way  he  is  entitled  to  an  indemnity 
if  the  ship  is  under-valued.  There  is  a  difference 
between  a  salvage  claim  and  a  general  average 
claim.  These  were  volunteer  salvors,  and  the 
salvage  is  a  particular  average  loss  from  perils  of 
the  sea,  not  under  the  suing  and  labouring 
clause.  See  Aitchison  v.  Lohre  (41  L.  T.  Rep. 
323 :  4  Asp.  Mar.  LawOas.  168 ;  4  App.  Cas.  755), 


where  the  rule  now  contended  for  was  not  referred 
to  at  all.    See  also 

Dickenson  v.  Jardine,  18  L  T.  Bep.  717 ;  3  Utt. 
Law  Cas.  O.  S.  126  ;  L.  Bep.  3  C.  P.  639; 

North  of  England  Iron  Steamship  Intwaiue 
Association  v.  Armstrong,  21  L.  T.  B^.  822;  3 
Mar.  Law  Cas.  O.  S.  330  ;  L.  Bep.  5  Q.  B.  24i 

As  to  an  over- valuation  in  the  case  of  a  oonstmctiTe 
total  loss,  see  Irving  v.  Manning  (1  H.  L.  G.  287), 
which  decided  that  the  real  value  must  be  taken. 
The  appellants  have  paid  their  share  of  salyase 
and  general  average.  Their  loss  is  ascertains, 
and  it  is  within  the  limit  of  the  policy.  The 
value  catmot  be  reopened  in  adjustment,  bat  the 
appellants  are  fully  insured,  and  have  paid  pre- 
miums on  a  sum  to  cover  the  whole  risk,  and  are 
entitled  to  recover  their  whole  loss  and  not  only 
thirty-three  fortieths  of  it.    See 

The  Knight  of  8t.  Michael,  78  L.  T.  Bep.  90 ;  8  Asp. 

Mar.  Law  Cas.  360 ;  (1898)  P.  30  ; 
Dixon  V.    Whitworth,  40  L.  T.  Bep.  718 ;  43  L.  T. 

Bep.  365 ;  4  Asp.  Mar.  Law  Cas.  327 ;  4  C.  P. 

Div.  371. 

See  also 

Mui/rhead  v.  Forth  and  North  Sea  Mutual  Inficr- 

artce  Association^  (1894)  A.  C.  72 ; 
Lewis  V.  Bucleer,  2  Barr.  1167. 

The  rule  as  to  ^oods  is  different  from  the  rale  as 
to  ships,  and  gives  colour  to  the  appellants'  con* 
tention.  In  that  case  the  percental  of  d^re- 
ciation  has  to  be  calculated  on  the  arrival  value 
of  the  goods,  which  is  applied  to  the  insured 
value.  It  being  on  goods  as  arrived,  not  on  goods 
as  shipped,  the  case  of  the  ship  is  not  analogous. 
The  rule  has  been  applied  to  a  ship  in  the  case 
of  Pitman  v.  Universal  Marine  Ineuranee  CoM' 
pany  (46  L.  T.  Rep.  863;  4  Asp.  Mar.  Law 
Cas.  544 ;  9  Q.  B.  Div.  192),  which  was  a  tgtj 
special  case.  The  question  has  been  discussed  in 
America  in 

International    Navigation    Company    v.   Atlantic 
Mutual  Insurance  Company,  100  Federal  Bep.  304. 

It  was  said  in  the  courts  below  that  this  is  a  rale 
of  long  standing,  not  to  be  departed  from,  and 
that  the  contract  was  subject  to  it,  but  this  is 
not  borne  out  by  the  evidence.    See  also 

Atwood  V.  Sellar,  41  L.  T.  Bep.  83 ;  4  Asp.  Mar. 

Law  Cas.  283 ;  4  Q.  B.  Div.  342 ;  on  appeal,  43 

L.  T.  Bep.  644  ;  5  Q.  B.  Div.  286  ; 
Svendsen  v.   Wallace,  52  L.  T.  Bep.  901 ;  4  A*p. 

Mar.  Law  Caa.  550  ;  10  App.  Cas.  404. 

The  case  of  The  Mary  Thomas  (71  L.  T.  Rep. 
104;  7  Asp.  Mar.  Law  Cas.  495;  (1894)  P.  108). 
referred  to  in  the  judgments  below,  is  not  in 
point. 

Pickford,  K.C.  and  Sorutton,  K.C,  for  the 
respondent^  argued  that  the  contract  was  to 
indemnify  the  assured  up  to  the  limit  in  the 
policy  if  he  was  fully  insured,  which  in  this  case 
he  was  not.  The  agreed  value  is  conclusive,  and 
the  assured  is  estopped  from  setting  up  a  higher 
value.  The  same  rule  applies  as  in  tne  case  of 
damage  to  goods,  and  it  is  an  established  m)e 
which  has  been  acted  upon  by  English  avera^ 
adjusters  for  a  long  time.  See  2  Phillips  on 
Insurance,  s.  1410,  p.  150,  5th  edit. 

Hamilton,  K.C.  was  heard  in  reply. 

At  the  conclusion  of  the  arguments  their  Lord* 
ships  took  tin^e  to  consider  their  judgment. 
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Balmobal  Stbamship  Company  v.  Marten. 


[H.  OP  L. 


Aug.  5. — ^Their  Lordships   gave  jadgment  as 
follows : — 

Lord  Macnaghten. — My  Lords :  The  question 
in  this  case  is  of  little  consequence  as  regards  the 
money  value  of  the  claim.    It  is  import^t  in  its 
bearing  on  a  rule  of  practice  which  iias  prevailed 
with  underwriters  and  average    staters   in  this 
country  for    a    long   period.    Ship,  cargo,   and 
freight  have  had  to  contribute  to  general  average 
and  salvage  charges.     For  the  purpose  of  contri- 
bution the  values  of  the  ship,  cargo,  and  freight 
at  risk  were  ascertained.    There  is  no  question  as 
to  the  value  of  the  cargo  or  of  the  freight.    The 
value  of  the  ship  was  taken  to  he  40,0(K){.,  heing 
the  amoont  at  which  it  was  valued  in  the  salvage 
proceedings.      Contribution    from    the    ship    in 
respect  of  general  average  and  salvage  charges 
works    out  at    5302.    Ss.    Sd.    This    amount    is 
claimed  from  the  underwriters.   The  underwriters 
say :  *'  That  may  be  the  proper  amount  of  contri- 
bution as  between  ship,  cargo,  and  freight,  but 
as  between  us  and  you  tbe  policy  on  the  ship  was 
a  valued  policy.    It  was  stipulated  that  '  lor  so 
much    as  concerns   the    assured  by    agreement 
between  the  assured  and  assurers '  the  ship,  with 
its  machinery  and  everything  connected  there- 
with, was  valued  at  33,0002.    As  the  value  in  the 
policy  is  so  much  less  than  the  contributory  value, 
we  are  only  bound  to  pay  a  proportionate  amount, 
or  thir^-three-fortieths  of  the  ship's  contribu- 
tion,"   To  this  the  shipowners  answer :  "  You  are 
opening  the  policy.    The  ship  was  fairly  valued 
at  33,0002.    That  value  as  between  you  and  us 
must  hold   good  for  all   purposes.      You  have 
nothing  to  do  with  the  value  put  upon  the  ship  at 
a  different  time  and  for  a  different  purpose.    It  is 
impossible  to  determine  with  any  degree  of  accu- 
racy the  value  of  a  thing  which  is  not  an  article 
of  commerce.    The  agreed  value  in  the  policy  is, 
or  was  at  the  time  of  the  agreement,  just  as  truly 
the  '  real  value'  as  the  value  arrived  at  somehow 
or  other  in  the  salvage  proceedings.     The  ship 
was  fully  insured,  and  you  must  make  good  the 
loes  just  as  ^ou  would  have  had  to  reimburse  the 
cost  of  repairs  made  necessary  by  sea  damage." 
Many  authorities  were  cited,  and  all  available 
text- books  were  referred  to.    But,  speaking  for 
myself,  I  must  say  that  I  think  that  little  help  is 
to  be  obtained  from  text-books  or  reported  cases. 
No  case  was  cited  which  has  more  than  a  very 
remote  and  indirect  bearing  upon  the  question. 
Mr.  Phillips,  who  upholds  the  English  ]^ractice 
as  against  the  New  York  practice,  for  which  the 
appellants  contend,  puts  the  case  very  fairly  when 
he  says  (s.  1410) :  "There  is  nothing  in  the  policy 
that  favours  one  of  these  modes  of  construction 
in  preference  to  the  other,  each  being  consistent 
with  the    language   of   the   instrument."      His 
conclusion    is   that    the  question   must   depend 
upon  the  application  of  "  the  general  principles 
of  insurance."    But  I  do  not  think  that  we  get 
rid  of  the  difficulty  by  referring  it  to  the  general 
principles  of  insurance.   It  seems  to  me  that  there 
is  as  much  to  be  said  on  the  one  side  as  on  the 
other.     And  although  I  think,  if  the  matter  were 
res  integra,  that  I  should  prefer  the  English  rule, 
my  preference  would  be  based  on  this  considera- 
tion,   that  the   law  of   marine  insurance  in  this 
country,  although  anomalous  in  many  respects, 
in  eminently  practical.    Just  as  the  agreed  value 
of  the  ship  is  disregarded  when  the  question  is 
whether  a  prudent  uninsured  owner  would  repair 


or  abandon,  so  where  there  has  been  a  value  put 
upon   the    ship    by    a  competent   authority  or 
adopted  by  a  competent  authority,  or  treated  as 
binding  in  a  business  trauE action,  it  seems  to  me 
that  that  value,  whether  it  has  or  has  not  the 
better  right  to  the  title  of  **  the  real  value,"  cannot 
be  left  out  of  consideration.    And  I  think  it  a 
salutary  rule  and  not  unreasonable  that  the  under- 
writers'    liability  under   the    policy    should    be 
adjusted  with  regard  to  it.  However  that  may  be, 
I  do  not  think  that  Mr.  Hamilton,  in  his  able 
argument,  succeeded  in  proving  that  the  English 
rule  is  contrary  to  principle.  That  being  so,  there 
is,  in  my  opinion,  an  end  of  the  case,  and  discus- 
sion on  the  comparative  merits  of  the  English 
rule  and  the  New  York  rule  becomes  academical. 
The  rule  that  prevails  with  English  average 
staters  is  a  rule  that  has  been  long  established. 
It  is  well  known,  and  it  must  have  helped  to 
form  the  basis  of  a  vast  number  of  contracts 
which  are  still  running,  and  some  of  which  may 
run  for  twelve  months  to  come.    In  that  state  of 
things  it  seems  to  me  that  if  the  English  rule  is 
to  be  altered,  it  must  be  altered  by  Parliament 
and  not  by  a  decision  of  this  House.    It  would 
be  open  to  Parliament,  if  it  should  see  fit,  to  enact 
a  new  rule,  to  fix  a  date  for  its  coming  into  opera- 
tion, and  so  avoid  any  semblance  of  injustice  to 
those  who  have  contracted  on  the  footing  of  the 
old  rule.    Stirling,  L  J.  in  his  judgment  in  the 
Court  of  Appeal,  expresses  an  opinion  that,  theo- 
retically, the  sum  recoverable  would  be  that  which 
would  be  payable  if  the  agreed  value  in  the  policy 
had  been  employed  in  the  average  adjustment.    I 
venture  to  think  so  too.    The  mode  of  calcula- 
tion adopted  by  the  average  staters  seems  rather 
too  favourable  to  the  underwriters.    Suppose  the 
value  of  the  ship  in  the  policy,  and  also  for  the 
purpose  of  contribution,  to  be  16,0002.,  the  value 
of  tne  cargo  and  freight  to  be  12,0002.,  and  the 
total  amount  required  to  be  8402.,  the  ship  would 
then  pay  four- sevenths,  or  4802.    Then  suppose 
the    ship,    for    the    purpose    of    contribution, 
was    valued    at    ]  8,0002.,  the    value    of    cargo 
and  freight  remaining  the  same  the  ship  would 
pay  three-fifths,  or  5042.,  that  is  242.  more  than  if 
the  value  for  the   purpose  of  contribution  had 
been  the  same  as  the  value  in  the  policy.     But 
if  you  reduce  the  ship's  contribution  in  the  pro- 

Eortion  of  eighteen  to  sixteen,  the  underwriters 
ave  only  to  pay  eight-ninths  of  5042.,  or  4482., 
that  is  322.  less  than  would  have  been  payable  if 
the  contributory  value  had  been  the  same  as  the 
value  in  the  policy.  But  there  again  the  rule  is 
well  understood,  and,  though  I  do  not  think  it 
quite  accurate,  I  do  not  think  that  it  ought  to 
be  disturbed.  Though  the  rule  only  speaks  of 
general  average,  it  has  always  been  treated  as 
applying  to  salvage  expenses  also.  I  do  not 
think  that  any  distinction  ought  now  to  be  made 
between  these  two  heads  of  expenditure.  The 
first  part  of  the  rule,  which  says  tuat  the  insurers 
are  not  to  pay  more  than  the  ship's  contribution, 
although  tne  contributory  value  Tbe  less  than  the 
value  in  the  policy,  seems  to  me  to  be  unobjec- 
tionable, as  tne  contract  of  insurance  is  a  con- 
tract of  indemnity.  In  the  result,  therefore,  I 
move  your  Lordships  that  the  appeal  be  dismissed 
with  costs. 

Lord  Shand. — My  Lords :  I  am  also  of  opinion 

that  the  appeal   should   be    dismissed,  and    the 

I  judgments    of    Bigham,  J.   and    of    the    Court 
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of  Appeal  affirmed  with  costs.  I  confess  that 
I  think  the  case  a  very  clear  one,  and  the 
g^round  of  my  indgment  may  be  stated  very 
shoi-tly.  The  policy  of  insurance  provides  that 
the  ship,  for  so  much  as  concerns  the  assured,  by 
agreement  between  the  assured  and  assurers  in 
this  policy,  is  and  shall  be  valued  at.  say,  33,0002. 
In  all  questions  of  indemnity,  therefore,  the 
parties  to  the  policy,  insurers  and  insured,  have 
agreed  that,  thoueh  the  ship  may  in  truth  be 
much  more  valuable,  her  value  is  to  be  taken  at 
33,000Z.  only.  There  is  no  exception.  The  agree- 
ment is  to  apply  in  all  cases  oi  indemnity  which 
may  arise.  So  if  the  question  were  one  of  prin- 
ciple merely,  and  the  rule  of  custom  and  practice, 
which  has  been  so  much  referred  to,  hsMi  never 
existed,  the  House  must  give  effect  to  this  stipu- 
lation or  agreement  between  the  owner  of  the 
ship  and  the  underwriter  or  insurer,  who  asks 
that  the  terms  of  his  special  contract  shall  receive 
effect.  An  owner  may  insure  so  as  to  cover  his 
whole  risk,  or  he  may  insure  only  to  cover  part  of 
his  risk,  and  prefer  to  be  his  own  insurer  in  part, 
or,  to  put  it  in  other  words,  to  leave  his  ship  in 
part  uninsured.  This  he  does  if  he  insures  his 
ship  below  her  true  valae.  Thus,  having  a  ship 
worth  40,000Z.,  he  may  insure  her  for  20,0(X)i.  only, 
with  a  clause  such  as  that  above  quoted,  declaring 
that  he  has  agreed  that  between  him  and  the 
underwriter  the  ship  shall  be  taken  to  be  of  that 
value  only.  What  is  the  effect  of  this?  Not 
only  that  the  owner  becomes  his  own  insurer  for 
one-half  of  the  value  of  the  ship,  but  he  gets  a 
present  benefit  He  pays  only  one-half  of  the  pre- 
mium which  he  must  have  paid  had  he  insured  his 
^hip  at  her  true  value,  and,  on  the  other  hand,  the 
underwriter  undertakes  only  the  risk  correspond- 
ing to  the  reduced  premium  on  one-half  of  the 
real  value  of  the  ship.  In  questions  of  salvage 
and  general  average,  which  at  once  give  rise  to 
claims  of  indemnity  under  an  insurance  policy, 
the  value  of  the  snip  is  necessarily  a  material 
element,  for  the  value  of  the  ship  will,  with  the 
circumstances  in  which  the  salvage  services  have 
been  given,  enter  deeply  into  the  question  of  the 
remuneration  to  be  given.  Of  course  that  value 
in  a  question  with  salvors  must  be  the  real  value 
at  the  time  when  the  salvage  services  are  ren- 
dered. Accordingly,  in  this  case  the  ship  was 
taken  at  her  full  value,  and  the  owner  had  to 
pay  a  larger  sum  than  if  the  value  had  been 
33,0002.  omy.  It  seems  to  me  that  when  he  claims 
full  relief  by  way  of  indemnity,  the  underwriter 
in  his  defence  is  simply  asking  that  effect  shall 
be  given  to  his  stipulation  in  the  policy  that  in  all 
questions  of  indemnity  the  ship  shaU  be  valued 
at  33,0002.  only.  It  follows  that  he  is  liable  to 
pay  only  the  proportion  which  the  value  in  the 
policy  bears  to  the  actual  value  on  which  the 
statement  has  been  made  up.  I  therefore  agree 
with  Bigham,  J.  in  holding  that  the  rule  or 
custom  founded  on  is  in  accordance  with  sound 
principle ;  but  even  if  that  were  open  to  question, 
the  rule  has  been  so  long  recognised  and  acted  on 
that  I  am  further  of  opinion  with  your  Lordships 
that  effect  should  now  be  given  to  it,  and  that  it 
should  continue  to  receive  effect  unless  altered  by 
legislation. 

Lord  Beampton. — My  Lords:  The  steamship 
Balinoral,  by  a  marine  policy  dated  the  20th  Dec. 
1898,  and  underwritten  by  the  respondent,  was 
insured  for  twelve  calendar  months  against  all 


ordinary  peiils  of  the  seas.    By  the  policy  it  wis 
agreed  that,  for  so  much  as  concerned  the  assurers 
and  the  assured,  she  should  be  valued  at  33,000/. 
In  June  1899,  while   on  a   voyage  from  PhiU- 
delphia  to  London,  when  near  the  Isle  of  Wight, 
the  Balmoral  met  with  so  strong  a  gale,  and  so 
heavy  and  irregular  a  sea,  that  her  taU  shaft  was 
fractured,  and  it  became  necessary  to  aooept  the 
voluntary  assistance  of  the  steam  trawler  Amroth 
Castle  to  tow  her,  as  she  did,  during  two  days, 
when  two  tugs,  which  had  been  engaged  and  hiied 
for  that  purpose,  took  her  in  charge  in  the  Dowm 
and  towed  her  to   the  Millwall  Dock,  London. 
The  cost  of  these  two  tugs  was  1002.,  and  formed 
the  item  of  general  average  in  dispute,  and  the 
owners  of  the  Amroth  Castle  were  awarded  by  the 
Admiralty  Court  as  salvage  the  sum  of  5002.    In 
the  coui'se  and  for  the  purposes  of  the  salfage 
action  it  was  proved  that  the  oontributoiy  value 
of   the  Balmoral  was    40,0002.,  so    that,  having 
regard  to  the  agreed  policy  value,  she  was  under- 
insured  to  the  amount  of  70002.   In  ad j  usting  these 
two  items  as   between  the  owners  of  the  ship, 
cargo,  and  freight,  the  adjuster,  taking  the  con- 
tributory value  of  the  ship  to  be  40,000T.,  assessed 
the  amount  to  be  contributed  by  the  owners  for 
general  average  at  582.  6s.  Sd,,  and  for  salvage 
4722.  28.,  making  a  total  of  5302.  Ss,  8d.  payable 
by  the  Balmoral,    The  question  has  now  arisen 
between  the   shipowners  and  the    underwriters, 
the  shipowners  claiming  that  the  whole  of  those 
amounts  is  payable  by  the  underwriters,  as  in- 
surers of  a  fully-insured  ship,  the   underwriters 
contending  that  their  liability  is  limited  to  such 
proportion  of  those  sums  as  the  agreed  value  of 
the  ship  bears  to  the  contributory  value  proved  in 
the  Admiralty  Co  art.    This  would  reduce  their 
liability  to  thirty- three  fortieths  of  the  plaintifb' 
claim,  which  they  have  always  been  prepared  and 
are  willing  to  pay.     Before   Bigham,  J.  it  was 
proved  by  a  highly  experienced  averag^e  adjuster, 
that  for  many  years  a  custom  had  existed  which 
certainly  in  and  since  1874  had  been  adopted  as  a 
rule  at  Lloyd's,  that  when  a  ship  is  insured  for 
less  than  the  contributory  value,  the  underwriter 
pays  on  the  insured  value.    It  was  proved  also 
that  such  custom  applied  to  salvage  as  well  as 
general    average,    and   that    salvage   had   until 
recently  been  always  adjusted  as  part  of  a  general 
average.    The  owners  of  the  ship  contended  that 
the  rule  was  inconsistent  with  the  terms  of  the 
policy,  for  that  the  Balmoral  was  a  fully-insured 
ship,  being  valued  as  a  whole  at  33,0002.,  and  being 
so  insured  they  were  entitled  to  a  full  indemnity 
against  the  claims.    Bigham,  J.  overruled  that 
contention,  and  refused  to  disregard  the  rule,  on 
the  basis  of  which,  as  he  said,  policies  for  many 
millions  had  been  made,  and  acting  upon  it  he 
gave  judgment  for  the  underwriters. 

In  that  judgment  I  entirely  agree.  I  can  well 
understand  tfa^t  in  one  sense,  but  in  one  aesise 
only,  the  Balmoral  may  be  said  to  have  been  fully 
insured  as  a  ship — that  is  to  say,  every  part  A 
her  structure  forming  a  complete  ship  was  in  &ict 
covered  by  the  policy,  but  not  to  her  full  value, 
for  it  was  expressly  agreed  in  the  policy  that  for 
all  purposes  of  it  her  value  should  be  limited  to 
33,0002.,  being  only  thirty-three  fortieths  of  her 
contributory  or  real  value,  in  respect  of  which  the 
salvage  was  awarded.  In  adjusting  the  liability 
of  the  underwriters,  therefore,  the  amount  of 
salvage  payable  by  them  was  properly  arriyed  at 
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having  regaard  to  the  proportion  which  the  agreed 
▼alue  of  the  ship  bore  to  the  contribatory  vaiae 
as  proved  in  the  Salvage  Goart.  This  was  in 
exact  acoordanoe  with  the  cnstom  and  rule  proved. 
Based,  as  the  amonnt  of  a  salvage  award  invari- 
ably i9,  upon  the  true  contributory  value  of  the 
ship,  and  the  property  saved,  I  cannot  conceive 
anything  more  unreasonable  or  unjust  than  that 
an  owner  should  seek  to  recover  from  an  under- 
writer salvat^e  based  upon  a  value  far  in  excess 
of  the  insured  value,  and  so  get  the  benefit  of  an 
insurance  without  paying  the  premium  largely  in 
excess  of  the  smaller  value  which  as  between 
themselves  they  have  agreed  for  all  purposes  of 
the  policy  to  treat  as  the  true  value  and  to  be 
bound  by.  Another  consideration  presents  itself 
to  me.  It  cannot  be  denied  that  the  ship  being  for 
all  purposes  of  the  insurance  insured  for  33,0002. 
only,  the  property  of  the  owners  saved  by  the  salvors 
wa9  worth  7000/.  more  than  the  insured  amount. 
What  sound  or  just  reason  can  possibly  be  urged 
in  support  of  the  claim  of  the  owners  to  be  so 
indemnified  by  the  underwriters  wh  >  have  received 
from  the  owners  no  consideration  for  such  in- 
demnity ?  I  can  see  none.  Let  me  suppose  that 
the  owners,  having  insured  with  the  defeu'iants  in 
33,000Z.  on  the  ship  valued  at  that  sum,  had 
effected  another  insurance  with  other  under- 
writers, valuine  the  ship  at  70002.  to  make  up  its 
full  value.  Would  anybody  question  that  the 
salvage  payable  on  the  full  value  of  the  ship 
would  be  rightly  claimed  and  payable  by  contri- 
butions from  l>oth  sets  of  underwriters  in  the 
proportions  which  the  sum  insured  by  each  bore 
to  the  whole  value  of  the  property  salved — ^viz., 
40,0002.  P  If  the  assured,  whether  with  a  view  of 
saving  the  premiums  or  for  any  other  reason,  pre- 
ferrea  to  leave  the  70002.  uninsured,  they  became 
their  own  insurers  to  that  amount,  and  I  see  no 
reason  in  law  or  good  sense  why  they  should  not 
bear  the  burden  which  they  now  seek,  as  I  think, 
improperly,  to  fix  upon  the  underwriters.  I  have 
considered  carefully  the  very  able  arguments 
of  the  learned  counsel  for  the  appellants  and  the 
cases  cited  in  support  of  them,  but  they  have  not 
substantially  affected  the  views  which  I  have  ex- 

Eressed  and  entertain.  The  rule  and  custom  of 
iloyd*8,  upon  which  Bigham,  J.  acted,  is,  in  my 
opinion,  sound,  sensible,  and  legal,  and  I  am  there- 
fore content  to  rest  my  judgment  upon  it,  and  agree 
that  this  appeal  should  be  dismissed  with  costs. 

Lord  Robertson  concurred. 

Lord  LiNDLBT. — My  Lords  .-  This  case  turns 
on  the  effect  of  expressing,  in  an  ordinary  marine 

Elicy,  an  agreed  value  at  which  the  ship  insured 
it  is  to  be  taken  as  between  the  assured  and 
9  underwriter.  The  effect  has  to  be  considered 
with  reference  to  two  losses  sustained  by  the 
assured — viz,(l)  his  share  of  a  general  average 
loss;  and  (2)  his  share  of  a  loss  sustained  by 
reason  ef  salvi^  services  for  which  payment  had 
to  be  made.  The  assured's  share  of  these  two 
losses  is  5302.  The  ship  was  valued  in  the  policy 
at  33,0002.  In  ascertaining  the  amount  payable 
by  the  assured  for  general  average  and  for  salvage 
the  ship  was  valued  at  40,0002.  The  underwriters 
thereupon  contend  that  they  are  liable  to  pay 
thirty- three  fortieths  of  the  above  •  mentioned 
5302.  The  assured,  on  the  other  hand,  say  that 
they  are  entitled  to  be  paid  the  whole  of 
this    sum,    as   it    does  not    exceed  the    limit 


of  33,0002.  The  underwriters  contend  ^  that 
their  view  is  correct  in  principle,  and  is  in 
conf<rmity  with  a  long-established  custom  or 
practice  at  Lloyd's  invariably  followed  in  this 
country.  The  assured  do  not  deny  that  the  last 
statement  is  true,  but  they  contend  that  the 
custom  or  practice  is  contrary  to  principle,  and 
ought  not  to  be  judicially  recognised.  Bigham,  J. 
who  tried  the  case,  and  the  Court  of  Appeal  have 
both  decided  in  favour  of  the  underwriters,  and 
your  Lordships  are  asked  to  reverse  their  decision. 
Let  us  consider  the  principles  applicable  to  the 
case  independently  of  any  custom  or  practice  at 
Lloyd's  or  amongst  underwriters.  The  sum  of 
33,0002.  mentioned  in  the  policy  is  a  sum  agreed 
upon  between  the  assured  and  the  underwriter.  No 
one  else  is  in  any  way  bound  to  value  the  ship  at  that 
sum.  If,  as  here,  a  general  average  loss  has  been 
sustained  and  has  to  be  borne  by  ship,  freight, 
and  cargo,  accoi'ding  to  their  respective  values,  it 
is  plain  that  the  real  value  of  the  ship  must  be 
ascertained  in  order  to  apportion  the  loss  between 
them,  and  that  the  conventional  value  of  33,0002. 
must  be  disregarded.  So  as  regards  salvage ;  the 
salvors  are  in  no  way  affected  by  the  fact  toat  thn 
ship  has  been  valued  at  a  particular  sum  in  her 
policy  of  assurance.  Tbe  real  value  of  the  ship 
saved  must  be  ascertained,  because  the  amount 
awarded  for  salvage  depends  (inter  alia)  and  to  a 
great  extent  on  the  benefit  which  accrues  to  the 
owner  of  the  ship,  and  this  benefit  can  only  be 
measured  in  money  by  the  value  of  the  property 
saved.  But,  whatever  the  real  value  of  the  ship, 
when  the  amount  payable  b^  the  underwriter  to 
the  assured  has  to  be  ascertained,  her  value  must 
be  treated  as  33,0002. ;  and  if  the  owner  makes 
any  claim  on  him  based  on  the  ship  being  worth 
more,  the  underwriter  is  entitled  to  say  uiat  the 
claim  is  not  in  accordance  with  the  bargain 
between  them.  I  confess  that  I  see  no  answer  to 
this  argument.  It  seems  to  me  to  follow  from 
the  decision  of  your  Lordships  in  Irving  v. 
Manning  (I  H.  L.  Cas.  287),  where  the  true  effect 
of  a  valuation  clause  in  a  policy  was  carefully 
considered  and  finally  settled.  For  the  sake  of 
avoiding  all  disputes  in  settling  what  the  under- 
writer has  to  pay,  the  value  of  the  ship  is  to  be 
taken  at  an  agreed  sum.  In  order  to  prevent 
fraud  by  over-insuring  this  priociple  may  require 
(qualification,  but  where,  as  here,  the  ship  is  under- 
insured,  no  qualification  is  necessary.  The  notion 
prevalent  at  one  time,  and  supported  by  the  high 
authority  of  Mr.  Benecke,  that  although  tbe 
valuation  in  a  policy  is  conclusive  in  the  case  of 
a  total  loss,  yet  that  in  the  case  of  a  partial  loss 
the  valuation  may  be  opened,  has  long  been  ex- 
ploded :  (see  3  Kent's  Com.  274, 1  Parson's  Marine 
Ins.  272 ;  I  Amould  Ins.  299  and  2  lb.  939,  edit.  6). 
There  are  numerous  decisions  showing  tlds  to  be 
the  case  in  valued  policies  on  goods  and  freight 
(the  most  recent  being  The  Main,  70  L.  T.  Itep. 
247 ;  7  Asp.  Mar.  Law  Cas.  424 ;  (1894)  P.  320) ; 
and  I  am  unable  to  discover  any  reason  for  apply- 
ing to  ships  a  doctrine  repudiated  as  unsound 
when  applied  to  goods  or  freight.  At  the  same 
time,  I  have  not  discovered  any  direct  decision  on 
this  point.  The  principle  that  the  valuation  in 
a  policy  on  ships  is  to  be  regarded  in  cases  of 
partial  loss  was  assumed  to  be  correct  in  Pitman 
V.  Universal  Marine  Insurance  Company  (46  L.  T. 
Rep.  863  ;  4  Asp.  Mar.  Law  Cas.  544 ;  9  Q.  B.  Di v. 
192),  and  was  not  questioned  on  app^.    The 
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owners,  however,  contend  that  the  underwriters 
have  no  concern  with  the  mode  in   which  the 
amounts  payable  for  loases  insured  against  are 
arrived  at.    The  owners  say  that  they  are  fully 
insured  up  to  a  certain  limit,  and  that  if  that 
limit  is  not  exceeded  all  losses  insured  against 
must  be  fully  paid.  This  appears  to  me  to  ignore  the 
difference  between  valued  policies,  as  understood 
in  this  country,  and  open  policies,  and  to  be  erro- 
neous according  to  English  law.    The  introduction 
of  the  word  "  fully  "  occasions  the  fallacy  in  the 
plaintiff's  reasoning.    It  is  not  true  to  say  that 
the  plaintiffs   are  fully  insured.      If    the  word 
"  fully  "  is  introduced,  it  must  be  qualified,  so  as 
to  show  its  true  meaning — i.e.,  fully  for  a  ship 
of  the  value  mentioned  in  the  policy.    If,  in  this 
case,  the  ship  had  been  totally  lost  the  owners 
would  have  found  themselves  uninsured  to  the 
extent  of  the  ship's  real  value  over  33,000Z.    To 
say    that    the    whole    value,    as    fixed    in    the 
policy,  is  insured,  and  then  to  treat  the  assured 
as  fully  insured,  appears  to  me  misleading.    The 
contjL'act  is  not  fully  to  insure  the  shipowner  up 
to  a  certain  limit,  but  to  insure  him  on  the  footing 
that  his  ship  is  to  be  taken  to  be  of  the  value  of 
33,000^  for  the  purpose  of  ascertaining  what  is 
payable  under  the  policy.    The  foregoing  observa- 
tions are  as  applicable  to  losses  owing  to  salvage 
as  to  ordinary  general  average  losses.    There  is 
more  difficulty  in  dealing  with  salvage  losses,  as 
the  sum  awarded  for  salvage  services  is  arrived  at 
by  considering  the  risks  and  dangers  encountered 
by  the  salvors  as  well  as  the  value  of  what  is 
saved;  but  this  valae  is  always  a  very  material 
matter  for  consideration ;  and,  other  things  being 
the  same,  it  may,  for  all  practical  purposes,  m 
fairly  regarded  as  regulating  the  amount  awarded 
when  the  sum  payable  under  a  valued  policy  has 
to    be  ascertained.     So   the    matter  stands  on 
principle. 

Let  us  now  consider  the  custom  or  practice 
or  rule  on  which  the  underwriters  also  rely.    The 
rule  does  not  mention  salvage ;  but  it  was  proved 
at  the  trial  that  the  rule  is  always  applied  to 
losses  occasioned  by  salvage  as  well  as  to  ordinary 
general  average  losses,  and  I  have  endeavoured 
to  show  that  this  is  correct  in  principle.    The 
rule,  as  framed,  treats  over-insu ranees  and  under- 
insurances differently.     It  first  deals  with  over- 
insurances,  and  says :  "  If  the  ship  or  cargo  be 
insured  for  more  than  its  contiibutory  value, 
the  underwriter  pays  what    is  assured  on  the 
contributory  value.*'    If  this  rule  is  applied  to 
a   valued  policy,   it   infringes   the  principle  of 
taking  the  agreed  value  for  better  and  for  worse 
in  ascertaining  what  the  underwriter  has  to  pay. 
This  deviation  from  that  principle  may  perhaps 
be  justifiable  in  cases  of  over-insurance,  on  the 
ground  that  it  avoids  all   danger  of  fraud  and 
endless  disputes  between  over,  insured  owners  and 
underwriters.    But  this  part  of  the  rule  is  inap- 
plicable to  the  present  case,  and  it  is  unnecessary 
to  say  more  about  it.    The  second  part  of  the 
rule  applies  to  under-insurances  and  to  the  present 
case;  and  thei-e  being  no  danger  of  fraud,  the 
rule  says :  '*  But  when  insured  for  less  than  the 
contributory  value  the  underwriter  pays  on  the 
insured  value."    The  rest  of  the  rule  is  conse- 
quential on  this.    The  rule  is,  in  my  opinion,  not 
wrong  but  right  in  principle,  and  is  calculated 
to  save  infinue  trouble.    The  actual  method  of 
working  out  the  rule   adopted    by  underwriters 


may  not  be  arithmetically  accurate,  but  it  is 
simple  and  convenient;  there  is  nothing  onfair 
in  it,  it  has  long  been  adopted,  and  there  is  no 
justification  for  disturbing  it.  It  is  true  that  in 
New  York  the  practice  appears  to  be  in  favour 
of  the  appellants,  but  in  this  respect  I  believe 
New  York  stands  alone ;  and  although  uniformity 
in  these  matters  is  greatly  to  be  desired,  year 
Lordships  cannot,  in  my  opinion,  judicially  do 
otherwise  than  dismiss  this  appeaL  So  far  as 
the  actual  words  of  the  policy  go,  they  appear  to 
me  consistent  with  both  rival  contentions;  but 
the  English  rule  is  more  consistent  than  the  other 
with  the  interpretation  which  has  for  years  been 
put  on  valued  policies  in  this  country.  The 
appeal  should  be  dismissed  with  costs. 

Judgment  appealed  from  affirmed,  and  apped 
dismissed  toith  costs. 

Solicitors  for  the  appellants,  Lotoless  and  Co, 
Solicitors  for  the  respondent,  WaUons,  Johnson 
Buhh,  and  Whatton. 


COURT    OF    APPEAL. 

Tuesday,  July  8, 1902. 

(Before  Collins,  M.R.,  Mathbw  and  Gozehb- 

Habdy,  L.JJ.) 

Stbbl,  Young,  and   Co.  v.  Grand   Canaet 
Coaling  Company,  (a) 

APPBAL  FROM  THB  KING*S  BENCH  DITI8I0H. 

Charter-party — Construction — Time  for  loading 
— Stoppage  by  strikes — "  Stoppage  for  six  dayt 
from  time  of  vessel  being  reaay  to  load^-- 
Charter  to  "  become  null  and  void  " — Stopvage 
commencing  after  expiration  of  time  for  loading. 

By  a  charter-party  it  was  agreed  that  the  vesad 
should  load  a  carao  of  coal  for  the  charterert, 
**  to  be  loaded  in  140  running  hours  commicneing 
when  written  notice  is  given  of  steamer  being 
completely  discharged  of  inward  cargo  and 
ballast  in  all  her  holds  and-  ready  to  load" ;  and 
it  was  provided  that  in  the  event  of  a  stoppage 
arising  from  strikes  **  continuing  from  the  perUd 
of  six  running  days  from  the  time  of  the  vessel 
being  ready  to  load,  this  charter  stiaU  become 
null  and  void,  provided  however  that  no  cargo 
shall  have  been  shipped  on  board  the  steamer 
previous  to  such  stoppage."  It  was  agreed  the 
cliarterers  should  pay  16s.  Sd.  per  hour  demnr- 
rage. 

Notice  that  the  vessel  was  ready  to  load  was  given 
on  the  Sth  Aug.,  and  the  time  for  loading  expired 
on  the  Ibth  Aug.  On  the  20th  Aug.  a  stoppage 
arising  from  a  strike  commenced  and  continued 
for  six  days.  No  cargo  had  been  shipped,  and 
the  charterers  gave  notice  that  the  charter  voas 
cancelled. 

Held  {reversing  the  Judgment  of  Phillimore,  J.), 
that  the  charter  became  nuU  and  void  if  at  any 
time  after  the  vessel  was  ready  to  load  a  stoppage 
co7itinued  for  six  days  and  no  cargo  haao^ 
shipped,  and  that  the  charterers  were  therefore 
entitled  to  treat  the  charter  as  cancelled. 

(a)  Reported  by  J.  U.  WiLUAMS,  Esq.,  barrl«tar-M-Lft«* 
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Appeal  by  the  defendants  from  the  judgment 
of  Phillimore,  J.  at  the  trial  of  the  aotion  as  a 
oommercial  canse. 

The  plaintiffs  were  the  owners  of  the  steam- 
ship Niih,  and  brought  this  action  to  recover 
damages  from  the  defendants  for  breach  of  a 
cbartor-partj  relating  to  that  ship. 

Bj  a  charter-party  dated  the  29th  July  1900  it 
was  provided  that  the  Nith  should  proceed  to 
Newport  and  there  load  a  full  and  complete 
cargo  of  steam  coal  for  the  defendants  for  car- 
riage to  Teneriffe  or  Las  Palmas  at  10«.  6d,  per  ton 
freight. 

By  the  charter-party  it  was  provided  as  follows : 

The  cargo  to  be  loaded  in  140  rannin^  hoars  (ex- 
olading  bunkering  time,  Sondaya,  onstom  hoase,  oolliery 
and  local  holiday,  Easter  Monday  and  Taeaday,  Whit 
Monday  and  Tuesday,  and  three  days  following  Christ- 
mas day,  and  from  5  p.m.  on  Saturday  or  the  day  pre- 
Tioos  to  any  such  holiday  to  7  a.m.  on  Monday,  or  the 
day  after. any  such  holiday,  unless  used),  oommencing 
when  written  notice  is  given  of  steamer  being  completely 
discharged  of  inward  cargo  and  ballast  in  all  her  holds 
sad  ready  to  load,  such  notice  to  be  given  between 
hnrinnea  hours  of  9  a.m.  and  5  p.m.,  or  1  p.m.  on  Satur- 
days. Any  time  lost  through  riots,  strikes,  lock-outs, 
or  any  dispute  between  masters  and  men  occasioning  a 
stoppage  of  pitmen,  trimmers,  or  other  hands  connected 
with  tiie  working  or  delivery  of  the  coal  for  which  the 
steamer  is  stemmed,  or  by  reason  of  accidents  to  mines 
or  machinery,  obstructions  on  the  railway  or  in  the 
docks,  or  by  reason  of  floods,  frost,  fog,  storms,  or  any 
cause  beyond  the  control  of  the  charterers,  not  to  be 
computed  as  part  of  the  loading  time  (unless  any  cargo 
be  actually  loaded  during  such  time).  In  the  event  of 
any  stoppage  or  stoppages  arising  from  any  of  these 
oansee  continuing  for  the  period  of  six  running  days 
from  the  time  of  the  vessel  being  ready  to  load,  this 
charter  will  become  null  and  void,  provided  however 
thai  no  cargo  shall  have  been  shipped  on  board  the 
steamer  previous  to  such  stoppage  or  stoppages.  In 
case  of  partial  holiday  or  partial  stoppage  of  colliery  or 
eoQieriee  from  any  or  either  of  the  aforesaid  causes,  the 
lay  hours  to  be  extended  proportionately  to  the  diminu- 
tion of  output  arising  from  such  partial  holiday  or 
stoppage.  If  longer  detained,  charterers  to  pay  sixteen 
shillingrs  and  eightpence  per  running  hour  demurrage. 
No  deduction  of  time  shall  be  allowed  for  stoppages 
nnleea  due  notice  be  given  at  the  time  to  the  master  or 
owner. 

*  The  vessel  was  completely  discharged  in  all 
her  holds  and  was  ready  to  load  on  the  8th  Aug., 
and  written  notice  was  duly  given. 

The  140  hours  for  loading  expired  on  the  15th 
Aug.,  but  no  cargo  had  then  been  loaded. 

On  the  20th  Aug.  a  colliery  strike  caused  a 
stoppage  of  the  coal  for  which  the  steamer  was 
stemmed,  and  that  stoppage  continued  for  six 
mnning  days.  No  cargo  had  then  been  put  on 
board. 

On  the  28th  Aug.  the  defendants  gave  notice 
to  the  plaintiffs  that,  inasmuch  as  the  stoppage 
had  continued  for  six  days  and  no  cargo  had 
been  put  on  board,  the  charter  had  become  null 
and  void  and  was  cancelled. 

The  plaintiffs  were  unable  to  obtain  another 
charter  until  the  3rd  Sept.,  when  another  charter 
was  obtained  at  a  lower  rate  of  freight. 

The  plaintiffs  claimed  damages  K)r  delay  from 
ibe  8th  Aug.  to  the  3rd  Sept.,  and  also  for  the 
differefnoe  in  freight.  The  defendants  paid  into 
eonrt  a  sum  for  demurrage  from  the  8th  Aug.  to 
the  26th  Aug, 


At  the  trial  before  Phillimore,  J.  the  learned 
judge  gave  judgment  in  favour  of  the  plaintiffs. 

The  defendants  appealed. 

/.  A.  Hamilton,  K.C.  and  Luah,  K.G.  for  the 
appellants. — The  learned  judge  was  wrong  in 
construing  the  clause  in  question  in  this  charter- 
party  as  meaning  that  the  period  of  six  days 
must  run  from  the  time  when  notice  is  given  that  « 
the  vessel  is  ready  to  load,  and  in  holding  that 
therefore  the  provision  as  to  stoppage  For  six 
days  did  not  apply  if  the  stoppage  commenced 
after  the  vessel  was  ready  to  load.  The  proviso 
that  "  no  cargo  shall  have  been  shipped  on  board 
the  steamer  previous  to  such  stoppage,'*  shows 
that  a  stoppage  commencing  after  the  vessel  was 
ready  to  load  must  have  been  contemplated  and 
intended  to  be  included.  Cargo  would  not  be 
shipped  before  the  vessel  was  ready  to  load,  and 
it  could  not  be  shipped  afterwards  if  a  stoppage 
was  preventing  the  loading  of  the  vessel.  The 
construction  ox  the  clause  adopted  by  the  learned 
judge  deprives  that  proviso  oi  any  effect  at  all. 
The  clause  must  have  been  intended  to  apply  to 
any  stoppage  continuing  for  six  days  at  any 
time,  provided  that  no  cargo  had  been  put  on 
board. 

Carver,  K.C.  and  L,  Noad  for  the  respondents. 
— The  learned  judge  adopted  the  right  construc- 
tion of  this  clause.  His  construction  gives  their 
natural  meaning  to  the  words  of  the  clause,  and 
carries  out  the  object  of  the  parties.  The  words 
are  that  the  charter  "  shall  become  null  and  void," 
and  that  is  the  apt  language  to  be  used  if  our 
construction  of  the  clause  is  the  right  one,  but 
not  if  the  appellants*  construction  is  adopted.  The 
meaning  of  the  clause  clearly  is  that  the  position 
between  the  parties  is  to  be  as  if  the  charter- 
party  had  not  been  made,  if,  when  the  vessel  is 
ready  to  load,  there  is  a  stoppage  which  con- 
tinues for  six  days;  that  the  charter  is  then  t<» 
be  wiped  out,  and  neither  party  to  have  any  right 
of  action.  It  cannot  mean  that  the  vessel  might 
be  kept  on  demurrage  by  the  charterers  for  any 
length  of  time  after  she  was  ready  to  load  with- 
out loading  any  cargo,  and  that  then  the  char- 
terers, if  a  stoppage  occurred,  might  say  th>it  the 
charter  was  null  and  void,  and  they  were  not 
libale  to  pay  any  damages  for  loss  cauEcd  by 
a  reduction  in  the  rates  of  freight.  The  wordrt 
"  for  a  period  of  six  running  days  from  the  time 
of  the  vessel  being  ready  to  load  "  cannot  refer 
to  a  stoppage  commencing  at  any  time  aftpr 
the  vessel  is  ready  to  load.  By  the  charter  it  was 
agreed  that  the  vessel  should  be  loaded  within 
140  hours  from  the  time  when  she  was  ready  to 
load.  That  time  expired  on  the  15th  Aug.,  and 
there  was  then  a  breach  of  contract  by  the  char- 
terers. The  stoppage  commenced  after  that  date, 
and  it  cannot  possibly  be  said  that  the  chartererp, 
who  had  then  committed  a  breach  of  contract, 
could  be  entitled  to  treat  the  charter  as  null  and 
void  by  reason  of  the  subsequent  strike  and  stop- 
page. The  defendants  are  endeavouring  to  take 
advantage  of  their  own  breach  of  contr^t  in  not 
loading  the  vessel  according  to  the  terms  of  the 
charter.  Proper  effect  can  he  given  to  the  proviso 
as  to  no  cargo  having  been  shipped  at  the  time  of 
the  stoppage  if  our  construction  of  the  clause  is 
adoptea.  Cargo  might  well  be  loaded  before  all 
the  inward  cargo  was  discharged,  by  arrangement 
between  the  parties. 
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Hamiltonf  K.C.  in  reply.— There  is  no  foanda- 
fcion  for  the  sugj^sfcion  that  cargo  might  be  loaded 
before  notice  was  given  that  the  yessel  was  ready 
to  load ;  there  was  no  evidence  that  such  a  thing 
was  probable  or  possible ;  such  a  thing  would  not 
be  feasible  in  the  case  of  a  cargo  of  oosd,  according 
to  the  ordinary  practice;  the  discharging  and 
loading  do  not  take  place  at  the  same  part  of  the 
port.  The  charter  could  not  in  any  case  become 
null  and  void  ab  initio,  because  something  must 
necessarily  have  been  done  under  it  before  the 
continuance  of  a  stoppage  for  six  days  can  have 
been  ascertained. 

Collins,  M  R. — This  is  an  appeal  by  the  defen- 
dants from  the  judgment  of  Phillimore,  J.  at  the 
trial,  in  an  action  brought  by  the  shipowners 
against  the  charterers  of  the  ship.  The  question 
in  the  case  turns  upon  the  construction  of  a  clause 
in  the  charter-party.  [His  Lordship  read  it.] 
Notice  was  given  on  the  8th  Aug.,  within  the  terms 
of  that  clause,  that  the  vessel  was  ready  to  load, 
and  the  running  hourn  for  loading  ended  on  the 
15th  Aug.  No  cargo  was  loaded  at  all,  and  on 
the  20th  Aug.  a  strike  began  at  the  colliery  from 
which  the  coal  was  to  be  loaded,  and  continued  for 
six  running  days.  The  charterers  then  asserted 
that  they  were  entitled  to  say  that  the  charter 
had  become  null  and  void.  Accepting  the  obliga- 
tion to  pay  demurrage  from  the  15th  Aug.  to  the 
20th  Aug.  and  for  six  days  afterwards,  they  say 
that  they  are  absolved  from  any  further  liability 
in  respect  of  the  charter,  because  the  charter  had 
become  null  and  void  under  the  terms  of  the 
above  clause.  Phillimore,  J.  did  not  accept  that 
contention,  but  held  that  the  stoppage  for  six 
running  days  within  the  clause  must  be  from  the 
time  when  the  notice  was  given  that  the  vessel 
was  ready  to  load.  The  qaestion  which  we  have 
to  decide  is  whether  the  learned  judge  was  right 
in  taking  that  view  of  the  meaning  of  the  clause. 
Now,  I  agree  that  prima  facie  the  first  part  of  the 
clause  with  respect  to  the  written  notice  does 
seem  to  make  that  the  point  of  time  from  which 
the  six  days  must  run.  But  the  same  clause 
goes  on  to  say,  *'  provided  that  no  cargo  shall  have 
been  shipped  on  board  the  steamer  previous  to 
such  stoppage."  That  undoubtedly  contem- 
plates a  time  between  the  time  when  the  notice 
is  given  and  cargo  is  loaded,  because  it  contem- 
plates an  interval  of  time  between  the  notice  and 
the  commencement  of  a  stoppage  during  which 
cargo  may  have  been  put  on  board,  and  provides 
that  if  any  cargo  has  been  put  on  board,  the  clause 
with  respect  to  stoppage  for  six  days  is  not  to 
operate.  Looking  at  the  i*eason  of  the  whole 
thin^,  that  is  not  an  unreasonable  view ;  this  clause 
was  inserted  for  the  benefit  of  both  parties  with  a 
view  to  the  expected  possibility  of  a  difficulty  in 
procuring  cargo ;  and  the  period  of  six  days  was 
provided  in  order  that  the  parties  might  be  able 
to  form  a  judgment  as  to  whether  the  strike  was 
likely  to  prove  serious  or  not.  This  was  a  provi- 
sion for  the  benefit  of  both  parties,  sometimes  more 
for  the  benefit  of  one  party  than  the  other  when 
greater  loss  might  occur  to  the  one  than  to  the 
other.  What,  then,  is  the  proper  construction  of 
the  clause  ?  The  plaintiffs  eay  that  the  stoppage 
for  six  days  must  run  from  tne  time  when  notice 
is  given  that  the  vessel  is  ready  to  load,  because 
the  charter  is  to  '*  become  null  and  void,"  which 
means  that  the  contract  is  to  be  wiped  out  and  is 
inconsistent  with  anything  being  done  under  the 


contract ;  that  this  provision  must  be  applicable 
only  to  the  inception  of  the  matter  when  nothing 
has  been  done  under  the  contract;  and  thatu 
the  provision  were  to  refer  to  any  later  time,  the 
words  '*  null  and  void  "  would  not  be  a  proper 
expression.  The  plaintiffs  were,  however,  com- 
pelled to  admit  that  the  expression  "null  and 
void  "  might,  in  some  circumstances,  be  appUoable 
to  a  stoppage  at  a  later  period  than  the  notice  of 
readiness  to  load.  It  seems  to  me  that,  if  we  were 
to  accept  the  contention  of  the  plaintiffs,  it  would 
be  impossible  to  give  any  fair  and  proper  effect  to 
the  words,  '*  provided,  however,  that  no  cargo  shall 
have  been  shipped  on  board  the  steamer  prerions 
to  such  stoppage.'' 

It  has  been  suggested  that  cargo  might  have 
been    put     on    board    before    notice    that  the 
vessel    was  ready  to   load.      That  was  a  mere 
suggestion    without    any  facts   or  evidence  to 
support  it,  or  to  justify  us  in  construing  this 
clause  upon   such  a  supposition.     It  would  not 
be  according  to  the  usual  practice  that  cargo 
should    be    so    loaded.     The    natural    meaning 
of   those  words  is   that  the  parties  were  oon- 
templating  the  ordinary  and  natural  courae  of 
loading.     The   parties  were  contemplating  the 
possibility  of  a  stoppage  for  six  days  after  cargo 
had  been  put  on  board,  or  of  a  stoppage  for  mx 
days  when  no  cargo  had  been  put  on  board  though 
notice  of  readiness  to  load  had  been  given.    Aptui 
from  the  m«^re  suggestions  of  the  puiintiffs,  there 
is  no  possible  construction  of  that  proviso  whidi 
is  compatible  with  the  construction  of  the  clause 
for  which  the  plaintiffs  contend.    In  my  opinion, 
the  appellants   construction  of  this  clause  is  the 
right  construction,  and,  as  they  have  paid  into 
court  all  the  damages  for  which  they  can  oe  liable, 
judgment  must  be  entered  for  them.    By  the  pro- 
vision as  to  demurrage  the  charterers  only  agree 
that,  beyond  the  number  of  days  allowed  for  load- 
ing, they  mu>t  take  further  time  for  loading  at 
their  own    expense;    they  do  not  commit   any 
breach  of  contract   by  not  loading  within   the 
limited  time.    Therefore,  there  was  no  breach  of 
contract  on  the  part  of  the  charterers,  and  there 
was    nothing    to    prevent   them    taking    advan- 
ta^    of   the    clause    in    the    charter- party.      I 
thmk,  therefore,  that  the   judgment  of   Chilli- 
more,  J.  was  wrong,  and  that  the  appeal  mngt 
be  allowed. 

Mathbw,  L  J. — I  am  of  the  same  opinion.  A 
somewhat  surprising  construction  of  this  contract 
has  been  suggested  by  the  plaintiffs.  The  cargo 
was  to  be  loaded  within  140  hours  from  the  giving 
of  notice  that  the  vessel  was  ready  to  load,  and  H 
was  agreed  that  if  the  charterers  took  a  longer 
time  for  loading  they  would  pay  16«.  Sd,  per  hour 
demurrage.  Is  there  any  reason  to  donbt  that 
this  was  a  contract  for  the  payment  of  money  for 
the  use  of  the  vessel  for  loading  for  any  time 
beyond  the  agreed  140  hours.  Therefore,  there 
was  no  breach  of  contract  on  the  part  of  the  de- 
fendants in  not  loading  within  tne  agreed  140 
hours.  It  cannot  be  doubted  that  in  oontracts 
like  this  the  parties  contemplate  the  oooorreoce 
of  calamities  for  which  neither  party  shall  be 
made  liable.  The  case  of  a  strike  is  provided  for. 
The  charter-party  provides  that  '*  any  time  lost 
through  strikes  ...  is  not  to  be  oomputed 
as  part  of  the  loading  time,  unless  any  oar|^  be 
actually  loaded  during  such  time."    The  nuuilng 
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of  the  agpreed  time  for  loading  might  therefore  be 
stopped  by  a  strike.  Then  the  olanse  in  the 
ohurter-partj  proceeds:  "In  the  event  of  any 
stoppage  or  stoppages  arising  from  any  of  these 
oanses  continuing  for  the  period  of  six  ninning 
days  from  the  time  of  the  vessel  being  ready  to 
loa^  this  charter  shall  become  null  and  void,  pro- 
vided however  that  no  cargo  shall  have  been 
shipped  on  board  the  steamer  previous  to  sach 
stoppase."  It  is  contended  by  the  charterers 
that,  if  no  cargo  has  been  put  on  board  and  a 
stoppage  from  a  strike  has  continued  for  six  days, 
the  charter  becomes  null  and  void.  On  the  other 
side,  it  is  contended  that  this  clause  has  no  opera- 
tion if  there  was  no  stoppage  from  a  strike  at  the 
particular  moment  when  toe  vessel  was  ready  to 
load.  I  think  that  this  latter  contention  is  not  a 
reasonable  one.    The  object  of  the  clause  is  to 

Srovide  for  the  case  of  a  strike  stopping  the 
Miding  of  the  vessel  for  six  running  days,  if  no 
cargo  has  in  fact  been  loaded.  From  that  pro- 
viso as  to  no  cargo  having  been  loaded,  it  seems  to 
me  to  be  clear  tnat  we  cannot  adopt  the  narrower 
construction  of  the  previous  worcte  of  the  clause. 
It  seems  to  me  that  the  meaning  of  the  clause 
clearly  is  that,  if  there  is  a  stoppage  from  a 
strike  for  six  days  at  any  time  beiore  any  cargo 
is  put  on  board,  the  charter-party  is  to  become 
null  and  void.  I  think  that  the  contention  of  the 
charterers  is  right,  and  that  they  are  entitled  to 
succeed  in  their  appeaL 

Cozbns-Habdy,  L.  J. — I  am  of  the  same  opinion, 
and  have  nothing  to  add.  ^^^j  ^jj^^^ 

Solicitors  for  the  appellants,  BottereU  and 
Boche,  for  F.  Vaughan,  Cardiff. 

Solicitors  for  the  respondents,  W.  A,  Crump 
and  Son. 


Thursday,  July  3, 1902. 

(Before  Collins,  M.R.,  Mathew  and  Cozens- 

Habdt,  L.JJ.) 

BoYAL  Exchange  Assitbance  Cobpobation  v. 
Sjofobsakbings  Aktibbolaget  Vega,  (a) 

APPIBAL  FBOM  THE  KING'S  BENCH  DIVISION. 

Marine  insurance — Poliov  for  vnore  than  itoelve 
nunUhe—ConHnuation  clause — Definition  of  risk 
—ValidUy^Stamp  Act  1891  (54  &  55  Vict.  c.  39) 
s.  93. 

A  ship  was  insured  for  ttoelve  months  hy  a  policy 
whteh  contained  a  clause  providing  tliatf  should 
the  vessel  he  at  sea  or  abroad  on  the  expiration 
of  the  policy,  she  should  he  held  eoverea  "  until 
arrival  at  her  port  of  final  destination  in  the 
United  Kingdom,  or  on  the  continent  of  Europe, 
at  a  pro  rata  daily  premium  to  the  within"  At 
the  waie  of  the  expiration  of  the  policy  the  ship 
W€U  abroad,  and  was  afterwaras  lost  on  her 
homeward  voyage. 

Held,  affirming  tne  decision  of  Bigham,  J*,  reported 
85  L.  T.  Bep.  241 ;  9  Asp,  Mar.  Law  Cas.  233; 
(1901)  2  K.  B.  567,  that  the  w>licy  was  invalid 
under  sect.  93,  svh-sect.  3,  of  the  Stamp  Act  1891. 

Appbal  by  the  plaintiffs  from  a  decision  of 
Bigham,  JL  at  the  trial  of  the  action  without 
a  jury. 

C«) Baportod  bj B.  Mamuet  Smith,  Eaq.,  BftrriBtor-al-LMr. 

Vol.  el,  N.  S. 


The  action  was  brought  by  an  insurance  com- 
pany upon  a  policy  of  marine  insurance,  whereby 
they  had  reinsured  themselves  against  certain 
risKs. 

The  owners  of  the  steamship  Merrimac  effected 
with  Messrs.  Gray,  Dawes,  and  Co.,  underwriters, 
an  insurance  for  42007.  on  the  hull  and  machinery 
of  the  Iferriniac  against  all  risks  for  twelve  months, 
from  the  18th  Oct.  1898  to  the  18th  Oct.  1899. 
The  policy  was  in  the  ordinary  form  of  a  Lloyd's 
policy,  and  contained  at  the  foot  of  it  the  words : 
"Including  printed  clauses  as  attached."  At- 
tached to  the  policy  was  a  printed  slip  headed : 
"Elder,  Dempster,  and  Co.  Time  clauses." 
Among  those  clauses  was  the  following  : 

7.  Should  the  vessel  be  at  sea  or  abroad  on  the  expira- 
tion of  this  policy,  it  is  agreed  to  hold  her  covered  nntil 
arrival  at  her  port  of  flnftl  destination  in  the  United 
Kingdom  or  on  the  continent  of  Enrope  at  a  pro  rata 
daily  premiom  to  the  within. 

Four  days  later,  Messrs.  Gray,  Dawes,  and  (Jo. 
effected  a  reinsurance  with  the  plaintiff  company 
on  part  of  their  risk  on  the  merrimac.  This 
policy  was  expressed  to  be 

A  reinsurance  of  Qray,  Dawes,  and  Co.,  underwriters, 
subject  to  terms,  pro  rata  returns,  continuation,  valua- 
tion clauses,  and  conditions  of  the  original  poUoy  and 
to  pay  as  may  be  pud  thereon. 

The  plaintiffs  then  reinsured  with  the  defen- 
dants, a  Swedish  company,  part  of  the  risk 
accepted  by  them.  The  policy  was  drawn  up  in 
English  and  was  in  the  ordinary  Lloyd's  form, 
but  was  executed  bv  the  defendant  company  in 
Sweden.  It  covered  the  same  period  of  time  as 
the  original  policy,  and  contained  a  clause: 
'*  Continuation  clause  as  per  original  policy."  It 
was  expressed  to  be 

A  reinsurance  to  the  Boyal  Exchange  Assurance  Cor- 
poration subject  to  all  the  same  clauses,  terms,  condi- 
tions, oontinuationt,  &c.,  that  do  or  shall  attach  to  the 
original  policy  and  (or)  policies,  and  to  pay  and  (or) 
receive  as  may  be  paid  and  (or)  received  thereon,  any- 
thing herein  to  the  contrary  notwithstanding.  All  claims 
and  (or)  losses  payable  in  Loudon.  In  the  event  of 
claim  the  Vega  Company  agree  and  undertake  to  pay 
upon  the  claim  note  of  tiie  Boyal  Exchange  Assurance 
Corporation,  stating  such  claim  to  have  been  already 
settled  by  same.  In  case  of  any  dispute  under  this 
policy,  the  Yegra  Compiuiy  agree  to  be  bound  in  all 
things  by  the  jurisdiction  and  decision  of  the  English 
law  courts. 

During  the  currency  of  these  polioiss  the  Merri' 
mac  sustained  heavy  damage  and  put  into  Quebec, 
where  temporary  repairs  were  effected  with  the 
intention  of  bringing  the  vessel  home  for  per- 
manent repairs.  On  the  25th  Oct.  1899,  the 
twelve  months  named  in  the  policy  having  then 
expired,  the  Merrimac  sailed  from  Quebec  and 
was  totally  lost  on  that  voyage  home. 

The  defendant  company  refused  to  pay  under 
the  policy  which  they  had  underwritten,  and  the 
plaintiff  company  commenced  the  present  action. 

At  the  trial  before  Bigham,  J.  the  policy  sued 
upon  was  tendered  in  evidence  by  the  plaintiffs. 
Bigham,  J.,  acting  under  sect.  14  of  the  Stamp 
Act  1891,  then  tool  the  objection  that  the  policy 
was  invalid  under  sect.  93  of  that  Act,  and,  after 
hearing  the  arguments  on  both  sides,  held  that 
the  policy  was  invalid  and  inadmissible  in 
evidence. 

The  learned  judge  thereupon  gave  judgment 
for  the  defendants. 
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The  case  is  reported  85  L.  T.  Rep.  241 ;  9  Asp. 
Mar.  Law  Gas.  233;  (1901)  2  K.  B.  567. 
Th'e  pliuntiff  company  appealed. 

The  Stamp  Act  1891  (54  &  55  Vict,  c.  39)  pro- 
vides as  follows : 

Sect.  93  (1).  A  oontraot  for  iea  inBnranoe  .  .  . 
shall  not  be  valid  unless  the  same  is  expressed  in  a 
policy  of  sea  insnrance.  (2)  No  policy  of  sea  insurance 
made  for  time  shall  be  made  for  anytime  exceeding 
twelve  months.  (3)  A  policy  of  sea  insurance  shall  not 
be  valid  unless  it  specifies  the  particular  risk  or  adven- 
ture, the  names  of  the  subscribers  or  underirriters,  and 
the  sum  or  sums  insured,  and  is  made  for  a  period  not 
exceeding  twelve  months,  (a) 

/.  A,  Hamillont  K.G.  and  A.  H.  Chaytor  for  the 
plaintiff  company. — This  document  is  not  invali- 
dated by  sect.  93.  It  is  not  a  policy  made  for  a 
period  exceeding  twelve  months.  Gme  document 
sued  upon  really  contains  two  separate  policies. 
The  first  is  clearly  a  time  policy  for  twelve 
months,  and  the  second,  which  is  contained  in  the 
continuation  clause  is  a  separate  and  dibtinct 
policy.  This  second  policy,  if  it  be  treated  as  a 
time  policy,  is  valid,  because  it  is  not  made  for  a 
period  exceeding  twelve  months.  But  it  is  reaXLj 
a  voyage  policy,  the  voyage  being  clearly  defined 
as  commencing  at  the  spot  where  the  ship  happens 
to  be  at  the  termination  of  the  previous  time 
policy,  and  ending  at  the  port  of  her  final  destina- 
tion m  the  United  Kingdom  or  on  the  continent 
of  Europe.  That  is  the  proper  view  to  take  of  this 
agreement : 

Way  V.  ModigUani,  2  T.  B.  30;  1  B.  B.  412. 

There  is  no  objection,  so  far  as  the  Stamp  Act  is 
concerned,  in  holding  that  a  document  may  contain 
two  distinct  contracts,  as  either  contract  m  ay  be 
stamped  separately  from  the  other.  Where  a 
contract  is  capable  of  two  constructions,  one 
making  it  valid  and  the  other  void,  it  is  clear  law 
the  first  ought  to  be  adopted : 

Mayor,  Aldermsn,    and  dtUena    of  Nortoieh    v. 

Norfolk  BaHtoay  Company ,  4  E.  &  B.  397 ; 
North'Eastwn  Raiiway  Company  v.  Lord  Hastingt, 

82  L.  T.  Bep.  429 :  (1900)  A.  C.  260. 

The  particular  risk  is  sufficiently  defined  to  satisfy 
the  requirements  of  sect.  93,  if  the  beginning  and 
the  end  of  the  voyage  can  be  ascertained  with 
reference  to  events  which  have  happened : 

FoUom  V.  Merchants*  Mutual  Marine  Inswrcmee 

Company,  38  Maine,  414 ; 
Cleveland  v.  Union  Insurance  Company,  8  Mass. 
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This  point  was  assumed,  though  not  actually 
decided,  in  two  English  cases : 

Crocker  v.  Sturge,  75  L.  T.  Bep.  549  ;  (1897)  1  Q.  B. 

330; 
Crocker  v.  Oeneral  Insurance  Company  Lim,ited  of 

Trieste,  3  Com.  Cas.  22. 

But,  further,  the  Stamp  Act  1891  ought  not  to 
apply  at  all  to  this  contract.  The  contract  was 
executed  in  Sweden  by  a  Swedish  company  and 
ought  to  be  construed  according  to  Swedish  law. 
A  contract  valid  according  to  foreip^n  law  may  be 
sued  upon  in  England,  although,  if  it  had  been 
made  in  England,  it  would  not  nave  been  enforce- 
able by  action : 

Leroux  v.  Brown,  12  C.  B.  801. 

(a)  This  section  has  been  amended  by  the  Finance 
Act  1901  (1  Edw.  7,  o.  7),  a.  11.— Bbp. 


Here  the  intention  of  the  parties  was  to  make  a 
valid  contract.  There  is  notiiing  in  the  contract 
against  public  policy,  or  against  morality,  nor 
anything  by  wblch  the  pubuc  revenue  is  injored. 
There  are  many  instances,  such  as  under  tbe 
Statute  of  FraudCs  or  the  Statutes  of  Limitations, 
in  which,  under  such  circumstanoes,  parties  can 
agree  not  to  rely  upon  the  provisionc  of  a  statute. 
The  objection  taJcen  to  this  document  by  Bigham,  J. 
is  of  that  kind  which  the  law  leaves  to  tiie 
parties  to  rely  upon  or  not.  as  they  maj  denra. 
As  the  parties  here  intended  to  make  a  valid 
contract*  the  court  should  infer  an  agreement 
between  them  that  the  defendants  should  not 
rely  upon  this  objection  under  sect.  93.  It  is, 
of  course,  the  duty  of  the  judge  to  look  at  a 
document  to  see  if  a  sufficient  stamp  dat^  has 
been  paid  upon  it,  but  here  the  question  is  not 
one  affecting  the  revenue.  The  question  is  merely 
whether  the  plaintiffs  have  a  cause  of  action. 

Scrutlan,  K.C.  and  T,  Mathew  for  the  defen- 
dwit  company. — There  is  no  evidence  whatever 
of  any  agreement  between  the  parties  that  the 
defendant  should  not  rely  upon  sect  93.  Under 
sect.  14,  it  is  the  duty  o(  the  judge  to  look  at  a 
document  offered  in  evidence  to  see  whether  it 
complies  with  the  requirements  of  the  Stamp 
Act.  As  to  the  law  by  which  this  contract  is  to 
be  governed,  the  primary  rule  is  to  ascertain 
what  was  the  intention  of  the  parties : 

Hamlyn  and  Co,  v.  Talisker  DiatUlery  Company, 
71  L.  T.  Bep.  1  ;  (1894)  A.  C.  202. 

Here  the  contract  is  drawn  up  in  a  common 
English  form,  payment  under  it  is  to  be  made 
in  England,  and  tbe  defendants  agreed  to  be 
bound  by  the  jurisdiction  and  decision  of  the 
English  law  courts.  Then,  if  English  law  is  to 
be  applied,  the  policy  does  not  comply  with  tbe 
requirements  of  sect.  93  of  the  Stamp  Act  l^L 
Whether  it  be  treated  as  containing  a  time  policy 
followed  by  a  voyage  policy,  or  a  time  poHcj 
followed  by  another  time  poticy,  the  same  objec- 
tion applies  to  it,  that  there  is  no  specific  descrip- 
tion such  as  sect.  93  requires.  The  risk  must  be 
definitely  described  in  the  policy : 

Home  Marine  Insurance  Company  v.  BmitK  78 
L.  T.  Bep.  734;  8  Asp.  Mar.  Law  Caa.  408; 
(1898)  2  Q.  B.  351. 

They  referred  also  to 

Allen  V.  Morrison,  8  B.  &  C.  565  ; 
Oreat  Britain  Bteamship  Premium  Association  r, 
Whyte,  19  Beitie,  109. 

RamiUon,  K.O.  in  reply. — Home  Marine  Innr- 
ance  Company  v.  Smith  (ubi  sup,)  is  distinguish- 
able. The  judgment  in  that  case  went  upon  the 
impossibility  of  defining  the  amount  for  which 
the  ship  was  insured. 

Collins,  M.B.— Notwithstanding  the  able 
argument  of  counsel  for  the  plaintiffs,  I  think 
that  the  judgment  of  Bigham,  J.  should  be 
affirmed.  The  action  is  brought  by  an  insurance 
company  who  had  reinsured  other  persons  in 
respect  of  certun  risks,  and  had  also  reinsured 
themselves  with  the  defendants.  The  plaintiib 
have  paid  the  sum  due  by  them  under  the  firat 
policy,  and  now  seek  to  recover  their  loss  from 
the  defendants.  The  action  was  tried  before 
Bigham,  J.  without  a  jury.  He  looked  at  the 
instroment  put  in  suit,  as  he  was  bound  to  do 
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nnder  seot.  14  of  the  Stam^  Act  1891,  and  he  came 
to  the  conclusion  that,  having  regard  to  other  pro- 
viaions  of  the  Act,  the  instrument  was  invalid  and 
could  not  he  made  the  subject  matter  of  an 
acti<Hi.  The  question  raised  on  this  appeal  is 
whether  he  was  right  in  coming  to  that  conclu- 
sion. This  question  turns  mainly  on  sect.  93  of 
the  Stamp  Act  1891.  [His  Lordship  read  the 
section.]  The  last  clause  in  that  section  must 
refer  to  time  policies.  Now,  does  the' policy  r^ed 
upon  by  the  plaintiffs  comply  with  the  provi- 
sionB  of  that  section  P  The  answer  depends  upon 
the  continuation  clause.  The  policy  itself  is  for  a 
period  of  twelve  months,  but  then  it  contains  the 
continuation  clause  which  has  caused  the  diffi- 
culty in  the  case.  The  clause  is  this :  "  Should 
the  vessel  be  at  sea  or  abroad  on  the  expiration  of 
this  policy,  it  is  agreed  to  hold  her  covered 
until  arrival  at  her  port  of  final  destination  in  the 
United  Elingdom  or  on  the  continent  of  Europe  at 
a  pro  rata  dailv  premium  to  the  within.''  The 
Question  is  whether  the  risk  is  sufficiently 
defined  to  bring  the  policy  within  the  provisions 
of  sect.  93.  Now,  the  vessel  was  damaged  on 
the  voyage  insured,  but  succeeded  in  putting  into 
Quebec  where  temporary  repairs  were  carried  out 
in  order  to  enable  her  to  cross  the  Atlantic  for  the 
United  Kingdom.  She  left  Quebec  after  the 
expiration  df  the  twelve  months  and  was  lost  on 
her  voyage  home.  Under  those  circumstances 
claims  were  made  on  the  policies  of  insurance. 
Bigham,  J.  held  the  policy  sued  upon  to  be 
invalid  under  the  Stamp  Act  1891  as  being  a  time 
policy  for  a  period  exceeding  twelve  months.  The 
plaintiffs  contend  that  the  policy  is  not  invalid 
under  sect.  93  on  two  grounds,  first,  that  it  is 
really  a  policy  for  twelve  months,  followed  by  a 
voyagje  policy,  and  alternatively  that  it  is  really 
two  time  policies  though  contained  in  one  docu- 
ment. As  to  the  first  contention,  the  difficulty 
arises  as  to  the  places  where  the  supposed  voyage 
is  to  begin  and  end.  Mr.  Hamilton  said  that  the 
voyage  should  be  considered  to  be  from  the  place 
where  the  ship  happened  to  be  at  the  expiration 
of  the  time  policy  to  the  port  in  the  United 
Kingdom  or  on  the  Continent,  which  the 
ship  might  finally  arrive  at.  That,  he  says, 
is  a  sufficiently  definite  description  of  the 
risk  to  satisfy  the  provisions  of  sect.  93. 
In  my  opinion,  however,  nis  proposition  seems  to 
ignore  the  provisions  of  the  section  which  require 
a  specific  definition  of  the  voyage.  That  requisi- 
don  is  not  satisfied  by  describing  a  voyage  as 
beginning  anywhere  and  ending  at  any  port  in 
the  United  Kingdom  or  on  tne  continent  of 
Europe,  at  no  particular  time.  The  learned 
counsel  pressed  upon  us  the  interpre^tion  put 
on  some  somewhat  similar  clauses  in  cert^ain 
American  cases ;  but,  as  Mathew,  L.J.  has  pointed 
out,  those  cases  had  reference  to  a  particular  class 
of  vcAsel  engaged  in  a  particular  kind  of  trade. 
The  question  tnere  depended  upon  the  course  of 
trade,  and,  whether  or  not  those  cases  would  in 
similar  circumstances  be  followed  in  English 
courts,  they  seem  to  me  to  be  so  far  apart  from  the 
present  case  as  not  to  throw  any  light  upon  the 

Soeetion  now  before  us.  It  wba  also  sought  to 
istinguish  the  case  of  Home  Marine,  Insurance 
Company  v.  Smith  (tibi  sup.).  There  the  indis- 
tinctness of  the  definition  was  in  the  amount 
insured  for.  The  court  held  that  as  the  amount 
was  not  defined  except  in  so  far  as  a  limit  was 


put  to  the  sum  to  be  paid  by  the  underwriters  as 
regards  anj  one  ship,  there  was  no  specific  defini- 
tion sufficient  to  satisfy  the  statute.  1  do  not 
think  that  the  learned  counsel  were  able  to  dis- 
tinguish that  case  satisfactorily.  The  case  applies 
to  the  amount  insured,  not  to  the  risk  insured 
against,  but  the  principle  on  which  it  was  decided 
seems  to  me  to  apply  to  both  matters.  The 
termini  of  the  allegea  voyage  in  the  present  case 
are  just  as  indistinct  as  was  the  sum  named  in  the 
case  referred  to.  Bigham,  J.  was  of  opinion  that 
the  plaintiffs  had  not  succeeded  in  showing  that 
sect.  93  did  not  apply  to  this  policy.  He  dealt 
first  with  the  hypothesis  that  the  document  sued 
upon  was  a  time  policy,  followed  by  a  voyage 
policy,  and  he  pointed  out  the  great  inconvenience 
of  including  m  it  a  policy  to  which  no  implied 
warranty  of  seaworthiness  attached,  and  another 
policy  to  which  such  a  warranty  did  attach.  He 
also  held  that  the  voyage  was  not  sufficienUy 
d^Eined,  as  no  termini  were  specified.  He  then 
dealt  with  the  other  alternative  suggested^ 
viz.,  that  the  document  contained  two  time 
policies.  He  found  that  a  similar  difficulty 
existed  there,  because  the  period  of  the  second 
time  policy  is  not  defined.  On  these  grounds 
thereiore  he  held,  and  in  my  opinion  rightiy  held, 
that  the  policy  is  too  indefinite  to  satiuy  the 
requirements  of  the  Stamp  Act,  and  is  therefore 
invalid. 

It  was  then  contended  on  behalf  of  the  phdntiffs 
that  as  the  defendants  did  not  themselves  take 
any  objection  to  the  validity  of  the  policy  it  ought 
to  be  inferred  that  the  parties  to  the  action 
had  agreed  that  the  point  should  not  be  taken. 
It  was  also  argued  that  as  the  defendants  are  a 
Swedish  Company  and  the  policy  was  executed 
by  them  in  Sweden,  the  question  of  the  validity 
of  the  contract  ought  to  be  decided  by  Swedish 
law.  I  will  deal  with  the  latter  point  first.  It 
seems  to  me  to  be  perfectly  clear  tnat  the  parties 
intended  their  rights  to  be  governed  by  fSnglish 
law.  The  policy  is  in  a  well-known  English 
form,  and  it  expressly  provides  that  in  case  of 
any  dispute  under  it  the  Vega  Company  agrees 
to  be  bound  in  all  things  by  the  jurisdiction  and 
decision  of  the  English  law  courts.  The  inference 
to  be  drawn  from  that  is  absolutely  clear,  and  I 
will  only  refer  to  the  principle  laid  down  in 
HamZyn  v.  Taliaher  Diatiuery  Comnany  (ubi  nip.). 
As  the  question  was  one  which  had  to  be  decided 
in  an  English  court,  it  would  be  out  of  the  power 
of  the  parties  to  come  to  any  agreement  as  to 
the  validity  of  the  policy  which  would  have  the 
effect  of  fettering  the  power  of  the  judge  at  the 
trial  of  the  action  to  do  Uiat  which  the  Stamp 
Act  1891  requires  him  to  do.  It  was,  however, 
ui^g^  that  the  Act  only  requires  the  judge  to 
take  objections  in  the  case  of  the  stamp  on  a 
document  being  inadequate,  and  that  the  Act 
does  not  apply  to  such  an  objection  as  was  made 
by  the  learned  judge  in  the  present  case,  which 
goes  to  the  validity  of  the  document.  But  the 
difficulty  in  the  plamtiffs'  way  here  seems  to  me 
to  be  even  greater  than  it  would  have  been  if 
the  objection  had  been  the  ordinary  one  of  in- 
sufficient stamping.  The  objection  taken  is  one 
that  actually  annuls  the  document,  so  that  the 
document  cannot  be  put  in  suit.  The  phdntiffs 
have  no  cause  of  action  at  all.  I  agree  entirely 
with  the  judgment  of  Bigham,  J.  and  I  think 
that  the  appeal  must  be  dismissed. 
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Mathbw,  L.J. — I  am  of  the  same  opinion.  The 
first  question  is  as  to  the  constraction  of  this 
policy.  Is  it  a  time  policy  throughout?  The 
ori^final  policy  contains  a  continuation  clause 
which  is  incorporated  in  the  reinsurance  ^licy. 
That  clause  seems  to  me  to  be  an  extension  of 
the  period  of  time  proTiously  mentioned  in  the 
policy.  The  instrument  is  one  time  policy  for 
the  period  of  twelve  months,  and  the  additional 
time  contemplated  by  the  continuation  clause.  It 
was  argued  on  behalf  of  the  plaintiffs  that  the 
instrument  ought  to  be  construed  as  though  it 
contained  two  separate  policies,  but  I  cannot 
believe  that  it  was  ever  the  intention  of  the 
parties  that  the  document  should  be  so  considered. 
But  even  if  we  were  to  yield  to  that  suggestion, 
the  second  of  the  supposed  policies  is  not  suffi- 
ciently specific.  The  nsk  is  not  defined.  No  one 
could  possibly  predict  what  voyage  the  vessel 
might  oe  sent  upon  at  the  end  of  the  twelve 
months  named  in  the  policy.  Such  a  policy  would 
be  so  indefinite  that  no  action  could  be  main- 
tained upon  it.  I  entirely  agree  with  the  judg- 
ment of  Bigham,  J.  on  that  point.  Then  it  was 
said  that  the  court  ought  to  infer  an  agreement 
between  the  parties  to  the  action  that  no  such 
point  as  tiiat  raised  by  the  learned  judge  should 
be  taken.  There  is  no  evidence  of  any  such  agree- 
ment»  but  even  if  any  such  arrangement  had 
been  made,  it  could  have  no  effect  upon  the  power 
of  the  judge  to  perform  the  duty  imposed  on  him 
by  the  statute.  As  to  the  suggestion  that  the 
policy  ought  to  be  dealt  with  according  to  Swedish 
law,  it  is  enough  to  refer  to  the  express  stipula- 
tion in  it  that  in  case  of  dispute  the  parties  agree 
to  be  bound  by  the  jurisdiction  and  decision  of 
the  English  courts. 

Oozbns-Habdy,  L.  J. — I  am  of  the  same  opinion, 
and  have  little  to  add.  If  the  plaintiffs  had 
made  out  that  the  law  of  Sweden  is  to  be  applied 
to  this  policy  other  considerations  would  have 
arisen,  but  it  seems  to  me  that  the^  have  failed 
to  show  that.  The  contract  was  made  in  Sweden, 
but  that  fact  is  not  conclusive  to  show  that  the 
law  of  Sweden  applies  to  it.  The  place  of  pay- 
ment is  to  be  England,  but  that  fact  again  is  not 
conclusive  in  any  way.  The  intention  of  the 
parties  is  to  be  gathered  from  the  terms  of  the 
instrument  and  the  surrounding  circumstances. 
It  seems  clear  to  me  that  in  the  present  case  the 
parties  intended  their  contract  to  be  governed  by 
English  law  as  administered  in  an  English  coart. 
That  being  so,  sect.  93  of  the  Stamp  Act  1891 
applies,  and  that  section  provides  that  a  docu- 
ment of  a  certain  kind  which  appears  to  be  a 
contract  is  to  be  a  nullity.  No  agreement  between 
the  parties  could  make  sach  a  document  valid,  or 
could  relieve  the  judge  from  the  obligation  of 
treating  it  as  a  nullity.  I  agree  that  the  judg- 
ment of  Bigham,  J.  was  right  and  should  he 

'^^^  •  Appeal  dismissed. 

Solicitors  for  the  plaintiffs,  HoUams,  Sons, 
Coward,  and  Hatckesley. 

Solicitors  for  the  defendants,  Waltons,  Johnson, 
Bubb,  and  Whatton, 


Tuesday,  July  29, 1902. 

(Before  Collins,  M.B.,  Stiblinq  and  Cozshs- 

Habdy,  L. JJ.) 

Oabisbbook  Stbamship  Company  v.  Lomdov 

AND     PbOVINCIAL    MaBINB     AND     GbNSRIL 

Insubancb  Company  Limitbd.  (a) 

APPBAL  FBOM  THB  KINOES  BENCH  DIVISION. 

General  average  —  Contribution  by  charlend 
freight — Sacrifice  on  outward  voyage  by  ship  in 
baUast, 

A  ship  was  chartered  to  proceed  from  ^ngUmd  to 
a  foreign  part  and  there  load  a  return  cargo  for 
freight  payable  on  delivery  of  the  home  cargo. 
The  ship  performed  the  ouhoard  voyage  in  ballast^ 
and  in  the  cowrse  of  that  voyage  met  with  a 
misfortune  which  necessitated  a  general  average 
sacrijice.  She  afterwards  computed  her  voyage, 
and  brought  home  the  ca/rgo  for  which  her  owners 
received  the  chartered  freight. 

Held  {affirming  the  decision  of  Mathew,  J.),  that 
the  charterea  freight  was  liable  to  contribute  to 
the  general  average  sacrifice. 

Williams  v.  London  Assurance  Company  (1 M.  St  8. 
318)  foUowed. 

Appeal  by  the  plaintiffs  from  a  judgment  of 
Mathew,  J.  at  the  trial  of  the  action  without  a 

j«3^. 

The  action  was  brought  by  the  owners  of  the 
steamship  Nestor  upon  a  policy  of  insurance 
underwritten  by  the  defendants  by  which  the 
hull  and  materials,  engines  and  machinery,  of  the 
ship  were  insuied  from  the  1st  Feb.  1900  to  the 
31st  Jan.  1901. 

By  a  charter-party,  dated  the  11th  Sept.  1900, 
it  was  agreed  that  the  ship,  which  was  described 
as  "  reported  expected  to  leave  Fleetwood  about 
the  12th  Sept  in  ballast,  calling  at  a  Bristol 
Channel  port  for  coals,"  should  proceed  to 
Savannah,  and  there,  having  discharged  her 
cargo  (if  any),  load  for  the  charterers  a  full  and 
complete  cargo  of  cotton,  and  being  so  loaded 
should  proceed  therewith  to  Liverpool,  Man- 
chester, or  Bremen,  one  port  only,  as  directed, 
and  there  deliver  the  cargo ;  the  freight  to  be  paid 
on  delivery  at  specified  rates  per  ton. 

On  the  13th  Sept  the  Nestor  sailed  from  Fleet- 
wood in  ballast  for  Savannah. 

The  charterers  did  not  exercise  their  option  of 
calling  at  a  Bristol  Channel  port. 

On  the  3rd  Oct.  she  arrived  at  Savannah  roads. 

On  the  4th  Oct.,  on  her  way  up  the  river  she 
grounded.  She  was  got  off,  but  with  some 
damage  to  her  propeller  and  machinery ;  and 
repairs  having  been  effected  she  proceeded  to 
load  a  cargo  of  cotton,  which  she  afterwards 
duly  delivered,  and  the  chartered  freight  was 
paid. 

The  plaintiffs  brought  this  action  to  recover 
the  cost  of  the  repairs. 

The  defendants  contended  that  the  loss  was  a 
general  average  sacrifice,  and  that  the  plaintiffs 
were  bound  to  contribute  to  the  loss  in  respect  of 
their  chartered  freight. 

Mathew,  J.  held  that  the  chartered  freight 
ought  to  contribute  to  the  general  average  sacri- 
fice, and  he  gave  judgment  K>r  the  defendants. 

The  case  is  reported  (1901)  2  K.  B.  861. 

The  plaintiffs  appealed. 

(a)  Reported  by  E.  Manliy  Smith,  Eaq.,  B4rriittr-ftWLaw, 
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Ccarver,  E.G.  and  D,  Stephens  for  the  plaintiffs. 
— ^The  oatward  voyaffe  in  ballast  was  no  part  of 
the  adventure  in  which  the  freight  was  to  be 
earned.  That  was  the  opinion  expressed  by 
WiUes,  J.  in 

Potter  T.  Rankin,  18  L.  T.  Bep.  712  ;   3  Mar.  Law 
Ca«.  O.  S.  122 ;  L.  Bep.  3  C.  P.  562. 

And  that  opinion  was  approved  of  by  Blackburn, 
J.  in  giving  his  opinion  to  the  House  of  Lords  in 
the  same  case : 

Rankin  ▼.  Potter,  29  L.  T.  Bep.  142 ;  2  Asp.  Mar. 
Law  Oas.  65 ;  L.  Bep.  6  H.  L.  83. 

The  freight,  therefore,  ought  not  to  contribute  to 
a  general  average  sacrifice  on  that  voyage.  The 
moment  when  that  average  ought  to  have  been 
adjusted  was  the  date  of  the  ship's  arrival  at 
Sayannah  at  the  end  of  her  outward  voyage. 
In  the  court  below,  Mathew,  J.  followed  a  decision 
of  the  Court  of  Zing's  Bench  in  1813 : 

Williams  y,  London  AMwranee  Company,  1  M.  ft  S. 
318. 

That  case  is  distinguishable.  There  there  was 
one  entire  voyage  out  and  home,  in  respect  of 
which  freight  was  pavable,  so  that  the  freight 
was  being  earned  at  the  time  when  the  loss  hap- 
pened to  the  ship.  The  case  turned  on  the  special 
terms  of  the  charter-party.  But  if  the  court 
should  be  of  opinion  that  that  case  is  not  dis- 
tinguishable from  the  present,  we  submit  tiiat  it 
was  wrongly  decided  and  should  be  overruled. 
Many  writers  have  expressed  disapproval  of  it : 

Benecke*8  PrinoipleB  of  Indemnity,  p.  315 ; 
Amonld's  Marine  Insarance,  p.  956,  2ad  edit. ; 
Phillips  on  Insurance,  s.  1387,  3rd  edit. ; 
Abbott's  Merchant  Shipping,  p.  357,  5th  edit. 

/.  A,  Hamilton,  K.C.  (F.  D.  Maehinnon  with 
him)  for  the  defendants. — The  plaintifiEs'  argu- 
ments  rest  wholly  on  the  assumption  that  there 
were  here  two  voyages  by  the  ship.  There  is  no 
ground  for  that  assumption.  Every  transit  from 
one  port  to  another  does  not  of  necessity  con- 
stitute a  voyage.  The  sole  object  with  which  the 
ship  left  Fleetwood  was  to  earn  freight  by  carry- 
ing cargo  from  Savannah  to  EoglancL  She  began 
to  earn  the  chartered  freight  the  moment  she  left 
Fleetwood : 

Barber  v.  Flemi/ng,  L.  Bep.  5  Q.  B.  59. 

The  moment  the  ship  left  England  the  plaintiffs 
had  an  insurable  interest  in  the  chartered  freight. 
The  charter  was  of  a  definite  ship,  so  that  no 
other  vessel  could  have  earned  the  freight  from 
Savannah  te  England.  The  charter  was  the 
same  as  though  the  ship  had  been  chartered  te 
go  to  Savannah  and  back  for  a  lump  sum.  The 
judgment  of  Lord  EUenborough,  C.J.  in  Williams 
V.  Juondon  Aseurance  Company  (ubi  sup,)  is  exactly 
in  point.  That  case  has  been  approved  by  the 
full  Court  of  Queen's  Bench  in  1857  : 

Uoran  v.  Jones,  7  E.  &  B.  523. 

The  evidence  given  by  adjusters  shows  that  their 
practioe  has  always  been  to  act  in  accordance  with 
those  two  decisions,  except  for  a  short  time  when 
some  doubt  was  felt  in  consequence  of  a  decision 
of  Barnes,  J.  in  The  BrigeUa  (69  L.  T.  Rep.  834 ; 
7  Asp.  Mar.  Law  Cas.  403 ;  (1893)  P.  189).  The 
dicta  of  text-book  writers  that  have  been  referred 
to  tiirow  no  real  doubt  on  the  decision  in  Williams 
V.  London  Assurance  Cornpany  (ubi  sup.).  They 
merely  point  out  the  dimculty  of  apportioning 


the  relative  values  of  the  outward  and  homeward 
freight.  The  case  is  quoted  with  approval  by 
other  writers : 

Lowndes  on  (General  Average,  p.  310,  4th  edit. ; 
Baily  on  Qeneral  Average,  p.  152,  2nd  edit. 

The  case  has  also  been  followed  in  America,  in 
Massachusetts : 

The  Brig  Mary,  1  Spragne,  17. 

In  1810  Sir  William  Scott,  in  a  question  as  to  the 
salvage  of  some  vessels  recaptured  from  the 
French,  said  that  where  a  ship  goes  out  under  a 
charter-party  to  proceed  to  her  port  of  destina- 
tion in  ballast,  and  to  receive  her  freight  only 
upon  her  return,  the  court  is  not  in  the  habit  of 
dividing  the  salvage : 

The  Progresb,  1  Edwards,  210. 

As  to  Potter  v.  Banhin  (ubi  sup,)  the  dictum  of 
Willes,  J.  which  is  relied  upon  ought  to  be  read 
in  connection  with  the  facto  of  the  case.  There 
the  ship  was  on  a  voyage  and  earning  freight  at 
the  time  of  the  charter.  The  freight  in  question 
was  not  being  earned  at  all  on  that  voyage.  The 
two  cases  of  WiUiams  v.  Londo^i  Assurance  Com- 
pany (ubi  sup.)  and  Moran  v.  Jones  (ubi  sup,)  were 
not  cited.  No  question  of  general  average  was 
there  raised.  The  court  will  always  be  unwilling 
to  upset  the  general  practice  of  average  ad- 
justers : 

Bvensden  v.  Wallace,  52  L.  T.  Bep.  901 ;   5  Asp. 

Mar.  Law  Cas.  453 ;  10  App.  Oas.  404,  at  p.  416  : 
Balmoral  Steamship  Company  v.  Marten,  85  L.  T. 

Bep.  389 ;   9  Asp.  Bfar.  Law  Cas.  254 ;   (1901) 

2  JC.  B.  896. 

D.  Stephens  in  reply. 

Collins,  M.B. — This  is  an  appeal  from  a  de- 
cision of  Mathew,  J.  in  an  action  on  a  policy  of 
marine  insurance  brought  by  the  owners  of  the 
steamship  Nestor,  who  were  also  owners  of,  and 
had  received,  the  chartered  freight.  The  insurance 
was  on  the  hull  and  machinery  of  the  ship.  The 
defendante,  the  underwriters,  wish  to  set  off 
against  the  plaintiffs'  claim  a  sum  which  they 
aUege  to  be  payable  by  the  plaintiffs  as  a  general 
avenu^  contribution.  The  question  is,  whether 
the  chartered  freight  is  the  subject-matter  of 
general  average  contribution  or  not.  The  ship 
was  chartered  from  Fleetwood  to  Savannah,  and 
was  entitled  to  call  for  coals  at  a  Bristol  port, 
an  option  of  which  she  did  not  avail  herself. 
She  proceeded  without  any  6argo  to  Savannah, 
where  she  was  to  load  a  ftm  and  complete  cargo 
of  cotton,  and  she  eventually  arrived  there, 
loaded  her  cargo  and  returned  to  England ;  and 
the  plaintiffs  duly  received  the  chartered  freight. 
But  on  her  waj  out  to  Savannah  she  met  wiSi  a 
misfortune  which  necessiteted  a  general  average 
sacrifice,  by  running  on  to  a  sandbank  which 
caused  damage  to  her  prop^ler  and  machinery. 
The  question  is  whether  the  plaintiffs,  as  owners 
of  the  chutered  freight,  are  liable  to  contribute 
to  the  general  average  sacrifice.  Mathew,  J.  held 
that  the  chartered  freight  had  been  at  risk,  and 
had  been  saved  by  the  general  average  sacrifice, 
and  it  was  therefore  a  contributory  factor  to 
the  general  average  loss.  On  behalf  of  the 
plaintiffs  it  was  contended  that  the  freight 
could  not  be  taken  into  consideration  as  a 
contributory  factor  to  the  general  average  loss, 
because  it  was  on  the  outward  voya^  that  the 
loss  occurred.    Against  this  contention  we  have 
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the  case  of  Williams  t.  London  Aiswranoe  Com* 
pany  {vibi  fiup.)  decided  in  1813.    That  case  ad* 
mittedly  covers  the  point  which  is  now  raised. 
To  my  mind  it  is  even  a  stronger  case  than  the 
present.     There  the  ship  was  chartered  for  a 
voyage  from  London  to  the  East  Indies  and  back, 
and  it  was  agreed  that  the  charterers  should  only 
pay  freight  for  cargo  brought  home  from  the 
East  Inmes.    She  was  only  insured  for  the  out- 
ward voya^,  and  in  the  course  of  that  voyage  she 
incurred  an  average  loss,  but  was  repaired,  and 
afterwards  performed  her  vovage  and  the  freight 
was  received.    The  Court  of  King's  Bench,  con- 
sisting of  Lord  EUenborough,  C.J.,  Le  Blanc  and 
Bayley,  JJ.,  held  that  the  freight  was  liable  to 
contribute  to  the  general  average.    That  case  is 
directly  in  point  here,  but  the  contention  put 
forward  on  behalf  of  the  plaintiffs  is  that  it  was 
wrongly   decided,  and  should  be  overruled.     In 
1857  the  same  point  came  up  before  the  Court  of 
Queen's  Bench  in  the  case  of  Moran  v.  Jones  (tibi 
8up,)f  and  the  court  decided  the  point  in  the  same 
way ;  or,  at  least,  unanimously  adopted  as  law  the 
decision  in  Williams  v.  London  Assv/rance  Com^ 
pany  {uhi  sitp.).    The  marginal  note  to  that  case 
contains  the  following  words :   **  The  ship  was 
chartered  to  proceed  from  Liverpool  to  a  foreign 
port,  and  there  load  a  return  cargo  for  freight 
payable  on  delivery  of  the  home  cargo.    She  took 
on  board    an   outward   cargo   and  sailed.     She 
was  driven  on  a  bank  by  a  storm  near  Liver- 
pool ;  and  the  cargo  .was  rescued  from  her  and 
carried  to  Liverpool  and  there  warehoused;  the 
shi^   still  remaining   ashore  in    a  situation   of 
peril.      Some   days    afterwards    the    ship    was 
got  off  and  taken  to   Liverpool,  where  she  was 
repaired  and  again   took   the  cargo  on  board, 
and  proceeded  on  her  voyage.     It  was  agreed 
between  the  parties  in  the  case  that  the  freight 
was  to  be  taken  as  liable  to  contribute  to  general 
average ;  and  the  question  for  the  court  was  only 
whether  the  expenses,  incurred  after  the  goods 
were  in  Liverpool,  in  getting  the  ship  off,  without 
which  she  could  not  have  proceeded  on  her  voyage, 
or   earned  the  chartered   freight,  were  general 
average  to  which  ship,  freight,  and  cargo  were  to 
contribute ;  or  were  chargeable  to  ship  alone ;  or 
were  chargeable  on  any  other  principle.    Held, 
that  as  the  ship  and  freight  were  both  in  peril, 
and  both  saved,  the  freight  must  contribute  as 
well  as  the  ship,  supposing  the  cargo  not  to  con- 
tribute."   That  case  is  directly  in  point,  though 
perhaps    the    headnote   expresses   rather   more 
strongly  than  was  necessary  the  relation  which 
the  case  has  to  the  question  of  the  liability  of 
the  cargo  to  general  average.    It  certainly  seems 
from   we  argument  that   both  the  comrt   and 
counsel   dealt  with  the  question  of  the  liability 
oC   the  freight  as  being  left  to   the  court  to 
decide.     Mr.   Brown,  in  his   argument  for  the 
plaintiff,  said :  "  Then,  next,  it  is  clear  that  the 
chartered    freight  was  in  risk,   and  must  con- 
tribute," and  in  support  of  that  he  cited  WiUiams 
V.  London  Assurcmce  Company  {ubi  siip.).    Then 
he  went  on,  "  The  freight  is  in  fact  part  of  the 
value  saved.    The  expense  of  getting  the  ship  off 
the  shore  it  clearly  matter  of  general  average.*' 
Then  at  the  end  of  the  argument  Lord  Gamp- 
bell,  C.J.  said :  '*  So  far  as  respects  the  liability  of 
the  freight  to  contribute  to  these  expenses,  we  are 
prepared  to  give  our  opinion  now ;  but  as  to  the 
cargo,  we  wish  to  take  time  for  consideration." 


Therefore  he  treated  the  first  of  those  two  matters 
as  a  question  of  law  to  be  decided  by  the  couri 
Lord  Campbell,  C.J.  afterwards  delivered  the  con- 
sidered judgment  of  the  court.    He  said :  "  In  tiui 
case  we  never  doubted  that  the  defendant,  as 
underwriter  on  the  freight,  was  liable  for  a  contri- 
bution to  general  average  in  respect  of  the  som 
of  6432. 11«.  1(2.,  the  expenses  incurred  in  ord^to 
get  the  ship  off  from  the  bank  on  which  she  was 
stranded,  whether  the  goods  were  or  were  not 
liable  to  contribute  to  this  portion  of  the  loss.  It 
is  admitted  that  the  ship  could  not  have  been  got 
off  and  completed  her  voyage  unless  these  various 
expenses  had  been  incurred.    Therefore,  without 
these  expenses  there  would  have  been  a  total  loss 
of  the  freight  amounting  to  the  sum  of  6750L 
Even  if  the  goods  were  not  liable  to  oontribnte, 
on  the  ground  that  they  were  not  exposed  to  any 
peril  when  these  expenses  were  incurred,  still,  the 
freight  which  was  then  exposed  to  peril  and  has 
been  saved  ought  to  contribute  as  if  there  had 
never  been  any  goods  on  board,  and  the  ship  had 
sailed  from  Liverpool  to  Gallao  in  ballast."  Thom 
words  seem  to  me  to  be  directly  in  point  here,  and 
they  seem  to  me  to  be  the  decision  of  the  oourL 
But  whether  they  are  so  or  not,  they  are  at  all 
events  an  expression  of  opinion  of  the  full  Court 
of  Queen's  Bench  approving  the  principle  of  the 
earlier  case.    But,  further  than  that,  we  have  a 
case  decided  in  1810  which  involved  a  sioiilar 
principle,  that  was  the  case  of  The  Progress  {ubi 
«t*p.),  decided  by  Sir  William  Scott  (aSterwards 
Lord  Stowell)  in  the  Admiralty  Court.    In  th^ 
case,  some  ships  which  had  be^  captured  by  the 
rrench  were  recaptured  at  Oporto  by  the  allied 
British  and  Portuguese  army.    At  page  218  of  the 
report  Sir  William  Scott  says  that  he  had  to 
determine  three  points,  and  the  third  of  these 
points  WBA  this :  '*  Whether  a  salvage  is  due  on 
the  freight  of  ships  taken  up  in  this   oountay 
and  sent  to  Oporto  to  bring  away  these  cargoes 
which  they  have  been  enablc^l  to  do  by  the  aet  ol 
recapture.      Then  at  page  223  he  sajrs :  "  As  to 
the  freights  of  the  vessels  that  were  taken  up  at 
Oporto,  no  salvage  is  asked  upon  them,  and  cer- 
tainly it  could  not  have  been  contended  that  any 
would  be  due,  as  the  voyage  had  not  commenoed. 
But  those  vessels  which  had  gone  to  Oporto  from 
this  country  under  a  charter-party  for  one  entire 
voyage  out  and  home,  and  had  already  performed 
the  outward  voyage,  were  in  the  course  of  earning 
their  freights  at  the  time  of  capture ;  they  had 
actually  broke  ground,  as  the  phrase  is,  and  had 
entered  upon  tnat  adventure  out  of  which  their 
profits  were  to  arise.    While  lying  in  the  harbonr 
of  Oporto  they  were  in  the  course  of  earning  their 
f reignts ;  they  were  in  iHnere  and  the  salvage  is 
as  clearly  due  as  if  they  had  been  captured  at  sea. 
If  there  had  been  two  distinct  voyages,  as  is  some- 
times the  case  in  charter-parties,  distinguishing 
the  outward  from  the  homeward  voyage,  the  case 
would  have  assumed  a  different  aspect;  but  ^where 
a  ship  goes  out  under  a  charter-party  to  proceed 
to  her  port  of  destination  in  ballast  and  to  reoeive 
her  freight  only  upon  her  return,  the  court  is  not 
in  the  habit  of  dividing  the  salvage.     These, 
therefore,  are  the  determinations  I  have  come 
to;    .    .    .    and  thirdly,  that  where  a  ship  goes 
out  under  a  charter-party  for  the  voyage  out  and 
home,  salvage  is  due  upon  the  whole  freight."    It 
was  contended  on  behalf  of  the  appellants  that 
there  was  no  analogy  between  a  E^vage  chum 
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and  a  g^eral  average  loss.  Bat  it  seems  to  me 
that  there  is  a  yery  elear  analogy  between  them. 
In  each  case  something  has  been  saved  at  the 
expense  of  another  person,  and  the  question  is 
what  has  been  saved  and  as  to  the  payment  for 
the  saving.  In  both  cases  that  involves  a  con- 
Bideration  of  what  was  at  risk  and  what  was 
saved  by  the  sacrifice — viz.,  in  the  one  case  the 
average  sacrifice,  in  the  other  the  laboar  and 
expense  of  the  person  salnng.  Then  in  what 
proportion  are  the  interests  which  were  at  risk 
and  were  saved  to  contribute?  What  is  the 
factor  which  ought  to  come  into  consideration  in 
respect  of  freight  P  It  seems  to  me  that  in  The 
Progress  {ubi  sup.)  the  court  had  practically  the 
same  question  to  decide  as  the  average  adjuster 
had  in  the  present  case.  The  judgment  is  there- 
fore a  clfar  authority  in  principle  that  in  the 
case  of  a  round  voyage  under  such  conditions 
as  these,  where  the  freight  is  only  payable 
on 'the  ultimate  arrival  of  the  ship  with  its 
cargo  on  board,  that  freight  is  a  contributing 
factor. 

But^  besides  the  cases  I  have  referred  to,  we  have 
a  decision  of  the  Court  of  Admiralty  in  America — 
namely,  the  case  of  The  Brig  Mary  {ubi  sup.).  As 
has  been  pointed  out,  the  case  cannot  be  con- 
sidered as  a  binding  authority  in  England,  but 
having  regard  to  the  fact  that  opinions  of  text- 
writers,  some  American,  have  been  cited  to  us,  the 
case  is  a  very  valuable  contribution  to  the  dis- 
cussion, because  it  is  a  clear  opinion  by  Sprague,  J. 
directly  upon  the  point  in  question,  in  which, 
after  oonsidering  the  opinions  of  text-writers, 
and  the  decision  in  Williams  v.  London  Assurance 
Company  {ubi  sup.),  he  came  to  the  conclusion 
that  the  decision  in  that  case  was  correct.  That, 
then,  is  the  state  of  the  authorities.  Considered 
as  a  question  of  principle,  the  matter  seems  to  me 
to  come  within  the  general  principles  that  freight 
should  contribute  to  the  loss.  In  a  round  vojage 
such  as  this,  the  ship  is  earning  freight  from  the 
moment  of  breaking  ground  to  the  time  when 
the  cargo  is  ultimately  delivered,  and  is  in 
process  of  earning  it  just  as  much  before  the 
goods  are  put  on  board  as  afterwards.  Just  as 
the  abilii^  of  the  ship  to  earn  freight  would  be 
defeated  if  the  adventure  were  stopped  short  by 
some  peril  a  fortnight  after  starting,  so  also  it 
would  DO  defeated  it  it  met  with  a  similar  peril 
one  day  before  reaching  the  port  of  destination. 
Where  there  is  a  general  average  sacrifice  ten 
days  after  she  has  started,  it  seems  to  me  that 
there  can  be  no  distinction  in  principle  between 
that  sacrifice  and  the  sacrifice  two  days  before  she 
would  have  arrived.  What  is  at  risk  in  both  cases 
is  the  same — namely,  the  ability  of  the  ship  to 
consummate  the  whole  undertaking  in  safety.  No 
doubt  there  are  differences  of  convenience  where 
a  cargo  is  carried  to  the  intermediate  port  as  dis- 
tixiguished  from  the  case  where  there  is  no  cargo 
carried  to  that  port ;  and  if  the  cargo  is  carried 
under  a  charter  which  entitles  the  ship  to  a 
freight  at  the  intermediate  port,  one  can  easily 
understand  why  average  adjusters  should  make 
a  difference  and  limit  tue  contributors  in  respect 
of  snch  an  average  sacrifice  on  what  I  may  call 
the  first  i>art  of  the  voyage  by  limiting  the 
freight  contribution  to  the  freight  which  was  to 
be  earned  at  the  first  port  where  the  cargo  was 
to  be  discharged.  I  am  not  quite  sure  that  that 
practice  is  entirely  satiafactoiy  in  point  of  prin- 


ciple, but  I  do  not  think  you  can  obtain  rules 
laid  down  and  acted  upon  which  are  absolutely 
perfect  in  point  of  principle.  It  is  necessary  to 
obtain  rules  which  are  good  working  rules  in 
point  of  convenience,  and  that  is  the  standard 
which  has  always  been  applied  in  this  country. 
The  law  has  to  be  administered  as  a  practical 
thing,  and  cannot  always  be  carried  out  with 
extreme  nicety  to  all  its  logical  results.  The  prin- 
ciple laid  down  in  Willia/tns  v.  London  Assurance 
Company  {ubi  sup.)  seems  to  me  to  be  on  the 
whole  a  sound  working  practical  rule,  and, 
speaking  for  myself,  I  am  not  able  to  find  a 
better  one.  The  difficulties  which  it  is  argued 
may  arise  in  applying  that  principle  seem  to  me 
to  be  less  than  the  difficulties  which  may  arise  in 
applying  the  rules  suggested  by  those  who  have 
questioned  that  case.  But  I  thmk  that  the  argu- 
ments put  forward  on  behalf  of  the  defendant  s  show 
that  the  objections  to  the  decision  in  Williams  v. 
Lo^idon  Assurance  Company  {ubi  sup.)  are  not 
really  so  formidable  as  at  first  sight  they  appear. 
They  are  objections  pointing  to  the  difficulty  of 
estimating  the  proper  value  to  be  put  upon  the 
freight  at  risk,  rather  than  difficulties  arising 
from  taking  it  into  consideration  at  all.  But  in 
my  opinion  the  law  as  laid  down  in  Williams  v. 
London  Assurance  Company  {ubi  sup.)  is  the  law 
of  the  country  at  this  moment.  The  case  was 
decided  in  1813  by  a  court  presided  over  by  Lord 
Ellenborough,  C.J.,  a  court  of  judges  pre- 
eminently versed  in  the  question  in  dispute.  It 
was  decided  a  year  or  two  after  the  case  of  The 
Progress  {ubi  sup.),  in  which,  in  my  opinion,  the 
same  principle  was  involved!  It  was  approved 
and  followed  in  1850  by  the  Court  of  Queen's 
Bench,  presided  over  by  Lord  Campbell,  C.  J.,  and 
also  consisting  of  lawyers  very  familiar  with  this 

Particular  branch  of  the  law.  And  further,  it 
as  never  been  questioned  in  any  case  in  which  it 
has  been  cited  and  discussed.  The  only  and 
most  formidable  objection  made  to  it  is  based 
upon  some  observations  of  Willes,  J.  in  Potter  v. 
Rankin  {ubi  sup.).  I  need  not  say  that  any 
observations  falling  from  him  with  regard  to  the 
law  of  insurance,  or  the  common  law,  I  should 
treat  with  the  most  absolute  and  unfeigned 
respect ;  but  it  seems  to  me  that,  when  the  cir- 
cumstances of  the  case  are  examined,  the  observa- 
tions made  by  him  which  are  here  relied  on 
merely  amount  to  a  dictum.  The  facts  in  the 
case  did  not  raise  the  point  which  we  now  have 
to  deal  with,  nor  was  the  case  of  Williams  v. 
London  Assurance  Companyjubi  sup.)  cited  or  in 
any  way  commented  upon.  The  mind  of  Willes,  J. 
was  addressed  to  a  different,  not  to  the  same  set 
of  circumstances  as  exist  in  the  case  now  before 
us,  and  his  observations  ought  therefore  to  be 
taken  secundum  subjectam  materiem.  It  was  not 
present  to  the  mind  of  the  learned  judge  that  he 
was  in  aoy  way  impugning  the  decision  in 
WUliams  v.  London  Assurance  Company  {ubi 
sup).  The  same  observation  applies  to  the 
opinion  of  Blackburn,  J.  in  the  House  of  Lords 
when  we  remember  that  he  himself  was  counsel 
in  the  case  of  Moran  v.  Jones  {ubi  sup.)  when 
WUliams  v.  London  Assurance  Company  {ubi  sup.) 
was  cited  and  the  matter  discussed.  Lord  Black- 
bum  could  not  have  forgotten  it,  and  it  is 
impossible  to  conceive  that  he  had  in  his  mind 
any  intention  of  impugning  the  authority  in  the 
observations  that  he  made.    It  must  have  been 
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present  to  hie  mind,  and,  therefore,  I  am  satisfied 
that  neither  Wiiles,  J.  nor  Blackburn,  J.  had  any 
intention  of  impugning  the  authority  of  that  case 
in  the  observations  that  were  made  in  Potter  y. 
Bankin  (uhi  8up.),  That  is  the  state  of  the 
authorities.  We  have  the  two  decisions  of  the 
full  Court  of  Queen's  Bench,  never  discussed  or 
drawn  in  question  in  any  court  of  law  in  this 
country  till  now.  In  that  state  of  the  law  we 
are  asked  to  overrule  those  authorities,  which 
have  been  followed  by  average  adjusters  all  this 
time,  in  order  to  give  effect  to  some  doubts  of  an 
ambiguous  and  difficult  chaiticter  suggested  by 
text- writers  more  or  less  eminent.  On  these 
jprounds  I  think  I  may  adopt  in  terms  the 
judgment  of  the  learned  judge  in  the  court 
below.  In  my  opinion  this  appeal  should  be 
dismissed. 

Stibling,  L.J. — ^I  am  of  the  same  opinion.  A 
very  elaborate  and  able  argument  upon  behalf  of 
the  appellants  has  brought  before  us  many  con- 
siderations which  would  be  well  worthy  of  being 
weighed  if  the  question  were  now  brought  before  the 
courts  of  this  country  for  the  first  time,  or  if  we 
were  engaged  in  framing  a  code  of  rules  to  be 
adopted  with  reference  to  matters  of  this  descrip- 
tion. But  our  duty  is  to  administer  the  law  as 
we  find  it,  and  it  is  admitted,  in  order  that  the 
appellants  may  succeed,  that  WUliam»  v.  London 
Assurance  Company  {ubi  sup.),  which  was  decided 
in  1813  by  a  court  consisting  of  Lord  Ellen- 
borough,  0. J.,  Le  Blanc,  and  Bayley,  JJ.,  must 
be  overruled.  Now,  that  case  was  not  only 
decided  a  long  time  ago,  but  it  has  never  been 
judicially  dissented  from.  On  the  contrary,  it 
has  been  followed,  as  it  seems  to  me,  by  Lord 
Campbell,  C.J.  and  the  Court  of  Queen's  Bench 
in  Moran  v.  Jones  {ubi  sup.).  Further,  it  has 
been  acted  upon,  so  far  as  appears,  ever  since 
down  to  the  present  time  by  average  adjusters, 
and  their  practice,  regard  being  had  to  the  long 
time  it  has  been  es&blished,  in  itself  raises  a 
strong  presumption  that  the  rule  which  is  there 
laid  down  is  not  one  which  works  injustice  or  is 
found  in  practice  to  be  unreasonable.  Now,  what 
have  we  against  thisP  No  doubt  the  decision 
has  been  criticised  by  text- writers ;  but  the  only 
scrap  of  authority  which  can  be  adduced  is  a 
statement  by  Wiiles,  J.  in  Potter  v.  Bankin  {uhi 
sup ),  a  statement  which  was  accepted  as  accurate 
by  Blaokstone,  J.  in  advising  the  House  of  Lords 
in  the  same  case.  Now,  two  observations  may 
be  made  with  reference  to  what  was  said  by 
Wiiles,  J.  The  facts  of  Potter  v.  Bankin  {ubi 
sup.)  were  not  the  same  as  those  in  the  present 
case  and  in  the  case  of  Williams  v.  London 
Assurance  Company  {ubi  sup.).  In  Potter  v. 
Bankin  the  outward  and  homeward  voyages  were 
not,  as  here,  dealt  with  by  one  and  the  same 
charter;  but  the  homeward  voyage  was  the 
subject  of  a  totally  distinct  and  separate  charter- 
party  from  that  which  dealt  with  the  outward 
voyage.  Further,  Williams  v.  London  Assurance 
Company  {ubi  sup.)  was  not  cited  in  Potter  v. 
BoMcin  either  in  tne  Court  of  Common  Pleas  or  in 
the  House  of  Lords.  It  is  impossible  for  me  to 
suppose  that  either  of  the  learned  judges  whose 
opinions  in  Potter  v.  Bankin  {ubi  sup.)  are  relied 
upon  meant,  without  citing  or  dealing  with 
WiUiams  v.  London  Assurance  Company  {ubi  sup,), 
to  overrule  a  decision  which  had  been  well  estab- 
lished at  the  time  whan  they  spoke.    For  these 


reasons,  which  are  substantially  those  of  my  Lord 
and  Mathew,  J.,  1  think  that  the  appeal  ought  to 
be  dismissed. 

Cozbns-Habdy,  L.  J. — ^I  am  of  the  same  opinimi, 
and  have  nothing  to  add.         ^^^^  dimnissed. 

Solicitors  for  the  plaintiffs,  flbZition,  Birdwood, 
and  Co. 

Solicitors  for  the  defendants,  Waltons,  Johnson^ 
Bubb,  said  Whatlon. 


July  29,  30,  and  Aug.  7, 1902. 

(Before  Collins,  M.R.,  Stiblinq  and  Cozehs- 

Habdt,  L.JJ.). 

Dunn  and  othbbs  i;.    Bucknall  Bbothiss 

AND  othbbs.  (a) 

APPBAL  FBOM  THB  KING'S  BBNCH   DIVISION. 

Bill  of  lading — Delay  in  carriage  of  goods- 
Negligence — Liahility  of  shipoumer — Measure  of 
damages — Loss  of  market. 

The  carriage  by  a  shipoumer  of  goods  destined  for 
an  alien  enemy,  without  the  knowledge  and  con^ 
sent  of  the  shipper  of  other  goods  on  Gie  same 
vessel,is  a  breach  of  duty  by  the  shipowner  towards 
the  shipper  of  the  other  goods,  and  he  is  Uahle 
for  delay  in  the  delivery  of  those  other  goods 
occasioned  by  the  seizure  and  detention  of  the 
ship  by  reason  of  the  fact  that  the  enemy^s  goods 
were  on  board,  and  he  is  not  excused  by  on 
exception  in  the  bill  of  lading  of  loss  or  damage 
occasioned  by  restraint  of  princes. 

There  is  no  absolute  rule  of  law  that  damages  for 
loss  of  market  cannot  he  recovered  for  delay  in 
the  carriage  of  goods  by  sea.  Whenever  the 
circumstances  admit  of  calculations  as  to  the 
time  of  arrival  and  the  probable  fluctuations  of 
the  market  being  m,ade  with  the  same  degree  of 
reasonable  certainty  in  the  case  of  carriage  by  sea 
as  in  the  case  of  carriage  by  land,  the  damages 
for  delay  are  to  be  ecUctdated  upon  the  sawu 
principles  in  both  ca^es. 

The  Parana  (36  L.  T,  Bep.  386 ;  3  Asp.  Mar. 
Law  Cas.  399 ;  2  P.  Div.  118)  considered  and 
explained. 

Appbal  by  the  defendants  from  the  judgment  of 
Mathew,  J.,  at  the  trial  of  the  action  as  a  com- 
mercial cause,  without  a  jury. 

The  plaintiffs  brought  this  action  to  recover 
damages  from  the  defendants  for  delay  in  tite 
delivery  of  goods  shipped  at  New  York  on  the 
Mashona  for  carriage  to  Algoa  Bay. 

The  goods  were  shipped  by  the  plaintiffs  under 
bills  of  lading,  which  contained  an  exception  of 
liability  for  loss  or  damage  occasioned  hj 
restraint  of  princes. 

The  Mashona  sailed  from  New  York  on  the  5th 
Nov.  1899,  sDortly  after  war  had  broken  out 
between  Great  Britain  and  the  Sonth  African 
Republic. 

The  vessel  arrived  at  Algoa  Bay  on  the  5th 
Dec.  On  her  arrival  at  Algoa  Bay  she  was 
arrested  by  H.M.S.  Partridge,  when  it  was  fonnd 
that  she  was  carrying  gOK>ds  consigned  to  lea- 
dents  in  the  South  Airican  Republic.  These 
goods  consisted  chiefly  of  breadstuffs,  and  were 
said  to  be  intended  for  the  enemy. 

(a)  Beportad  by  J.  H.  Williams,  Biq.,  Barriit«r-«t4Av. 
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The  yessel  was  then  taken  to  Table  Bay  by 
order  of  the  naval  aathorities,  and  a  suit  was 
instituted  in  the  Prize  Court  at  Cape  Town  for 
the  confiscation  of  the  goods  and  the  condemna- 
tion of  the  vessel,  as  ai<£ng  or  attempting  to  aid 
trading  operations  with  the  enemy. 

The  vessel  and  cargo  were  detained  at  Table 
Bay,  pending  the  proceedings  in  the  Prize  Court, 
from  the  5th  Dec.  1899  until  the  end  of  March 
1900. 

By  the  judgment  of  the  Prize  Court  the  goods 
consigned  to  the  residents  in  the  South  African 
Bepablio  were  condemned,  but  the  vessel  was 
released. 

The  owners  of  the  vessel  were  ordered  to  pay 
the  costs  of  the  captors,  save  those  of  bringing 
the  vessel  round  from  Aleoa  Bay. 

The  Prize  Court  held  uiat  ''  there  was  reason- 
able and  probable  cause  for  seizing  the  ship ;  that 
there  was  certainly  carelessness  in  taking  the 
cargo  on  boEu^  at  X^ew  York ;  and  that  though 
the  intention  was  perhaps  not  to  have  landed 
them  without  the  consent  of  the  proper  authori- 
ties, still  the  ship  had  the  goods  on  board." 

In  consequence  of  these  proceedings  there  was 
a  delay  of  several  months  in  the  deUvery  of  the 
plaintiffs'  goods,  and  the  plaintiffis  brought  this 
action  alleging  that  the  delay  was  caused  by  the 
negligence  of  the  defendants. 

The  action  was  tried  before  Mathew,  J.  without 
a  jury  as  a  commercial  cause. 

The  learned  judge  found  as  a  fact  that  the 
defendants*  agents  knew  the  true  character  of 
the  goods  which  were  subsequently  condemned, 
and  that  they  were  guilty  of  negligence  and 
breach  of  duty  to  the  pudntiffs  in  permitting 
^em  to  be  shipped  on  the  same  vessel  as  the 
plaintifb*  ^oods,  and  he  accordingly  gave  judg- 
ment for  the  plaintiffs. 

The  learned  judge  further  held  that  the  plain- 
tiif 8  were  entitled  to  damages  based  on  the  differ- 
ence between  the  market  value  at  the  time  when  t^e 
goods  ought  to  have*  been  delivered  in  due  course 
and  their  market  value  at  the  time  when  they 
were  in  fact  delivered.  He  found  as  a  fact  that 
it  was  known  to  the  defendants  what  the  object 
of  the  plaintiffs'  shipment  was  —  nameJy,  the 
snpply  of  the  British  troops — and  that  the  goods 
womd  sell  at  a  much  higher  price  if  delivered  in 
doe  conrse  than  at  a  later  time  when  a  large  impor- 
tation of  similar  goods  would  force  prices  down. 

The  defendants  appealed. 

Carver,  K.C.  and  LewU  Noad  for  the  appel- 
lants BucknaU  Brothers,  and  Sir  E,  Clarke,  K.O., 
SeruUon,  K.C.,  and  F.  B.  Mackinnon  for  the 
appellants  Donald  Currie  and  Co. — The  judg- 
ment of  the  learned  judge  at  the  trial  was  wrong 
upon  both  parts  of  the  case.  First,  there  is  no 
liability  at  all  upon  the  defendants,  for  they  are 
protected  by  the  exception,  in  the  bill  of  lading, 
aeainst  loss  or  damage  occasioned  by  restraint 
of  princes.  There  was  no  negligence  or  breach 
of  duty  on  the  part  of  the  defendants  towards 
the  plaintiffs  in  carrying  goods  for  other  shippers 
which  were  destined  for  the  South  Amcan 
Republic.  There  is  no  obligation  upon  the 
shipowner  not  to  carry  any  other  cargo  which 
may  possibly  in  the  result  cause  delay.  These 
other  goods  were  not  dangerous  ^^oods  within  the 
anthoritiee  which  show  that  a  shipowner  may  be 
liable  if  he  takes  goods  on  board  which  cause 

Vol.  IX,  N.  S. 


actual  physical  damage  to  other  goods  on  the 
same  ship : 

Rayn  v.  CvUiford,  40  L.  T.  Bep.  536 ;  4  Aap.  Bfar. 
Law  Cas.  128  ;  4  C.  P.  Div.  182. 

Even  if  the  defendants  knew  the  destination  of 
these  goods,  yet  they  did  not  intend  to  land  them 
without  the  leave  of  the  proper  authorities,  and 
therefore  they  were  not  guilty  of  any  breach  of 
duty  towards  the  plaintiffs  in  carrying  these 
goods,  the  carriage  of  them  not  being  an  illegal 
act: 

The  IfercurttM,  Edwards's  Adm.  Bep.  53  ; 
The  Minna,  Id.  55,  n. 

There  was  not  any  breach  of  duty  or  any  negli- 
gence, on  the  part  of  the  defendants,  arising  from 
the  carriage  of  these  other  goods,  for  which  the 
defendants  can  be  made  liable  for  the  delay  of  the 
plaintiffs'  goods : 

The  Xaniko,  57  L.  T.  Bep.  701 ;  6  Aap.  Mar.  Law 

Cas.  207  ;  12  App.  Cas.  503 ; 
Btemman  v.  Angier  Line,  64  L.  T.  Bep.  613 ;  7  Atp. 

Mar.  Law  Cas.  46  ;  (1891)  1  Q.  B.  619. 

If' the  defendants  are  liable  for  the  delay,  the 
judgment  of  Mathew,  J.  as  to  the  measure  of 
damages  was  wronff.  Damages  for  loss  of  market 
are  not  recoverable  in  the  case  of  delay  in  the 
carriage  of  goods  by  sea.  The  judgment  of  the 
learned  judge  upon  this  question  is  contrary  to 
the  decision  in  The  Parana  (36  L.  T.  Bep.  388 ; 
3  Asp.  Mar.  Law  Cas.  399 ;  2  P.  Div.  118). 
In  that  case  Mellish,  L.J.  said:  "It  was  said 
that  there  can  be  no  difference  between  the 
carriage  of  goods  by  railway  and  the  carriage 
of  goods  by  sea ;  but  it  appears  to  me  there  may 
be  a  very  material  difference  between  the  two 
cases.  .  .  .  The  difference  between  cases  of 
that  kind  and  cases  of  the  carriage  of  goods  for  a 
lon^  distance  by  sea  seems  to  me  to  be  verr 
obvious.  In  order  that  damages  may  be  recovered, 
we  must  come  to  two  conclusions — first,  that  it 
was  reasonably  certain  that  they  would  be  sold 
immediately  after  they  arrived,  and  that  that 
was  known  to  the  carrier  at  the  time  when  the 
bills  of  lading  were  signed  '* ;  and  the  Court  of 
Appeal  held  that  damages  for  loss  of  market 
could  not  be  recovered.  The  distinction  between 
cases  of  carriage  by  land  and  by  sea  is  based 
upon  the  uncertainty  of  the  length  of  a  voyage 
by  sea,  and  upon  the  uncertainty  as  to  the  time 
of  sale,  which  may  be  before,  during,  or  after  the 
voyage.  Damages  for  loss  of  market  have  never 
been  allowed  in  oases  of  carriage  by  sea : 

Briiieh  Columbia  Saw  MiU  Company  v.  Nettleehip, 

18  L.  T.  Bep.  604 ;   3  Mar.  Law  Cas.  O.  S.  65 ; 

L.  Bep.  3  C.  P.  499: 
The  NotHng  HUl,  51  L.  T.  Bep.  66 ;  5  Atp.  Mar. 

Law  Cas.  241 ;  9  P.  Div.  105  ; 
Victorian  BaiUoaye  Commiasioners  v.  CouUae,  58 

L.  T.  Bep.  390 ;  13  App.  Cas.  222. 

There  was  no  evidence  that  the  defendants  knew 
anything  at  all  about  the  object  and  purpose  of 
the  shipment  of  the  plaintiffs'  goods.  Further, 
mere  Knowledge  is  not  sufficient;  it  must  be 
knowledge  undlear  such  circumstances  that  the 
contract  is  made  with  reference  to  the  object  and 
purpose  of  the  shipment.  It  was  not  a  natural 
and  probable  consequence  of  the  alleged  breach 
of  duty  by  iiie  defendants  that  the  vessel  should 
have  h&em  unnecessarily  taken  to  Cape  Town,  and 
the  defendants  cannot  be  liable  for  the  delay 
thereby  caused. 
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Aaquith,  K.O ,  Bray,  K.O.,  and  F.  W.  HoUams 
for  tDO  respondants.  —  The  judgment  of  the 
learned  jadge  was  right  both  upon  the  question 
of  liability  and  as  to  the  measure  of  damages. 
The  case  is  quite  clear  as  to  the  liability  of  the 
defendants,  and  there  is  no  gpround  for  question- 
ing the  finding  of  fact  of  the  learned  judge  that 
the  facts  concerning  these  goods  were  known  to 
the  agents  of  the  defendants.  There  was  a  clear 
breach  by  the  defendants  of  their  duty  towards 
the  plaintiffs,  and  that  breach  was  committed  as 
soon  as  the  yessel  sailed  from  New  fork  with 
the  contraband  goods  on  board.  The  carriage  of 
those  goods  m»ie  the  vessel  dangerous  to  the 
goods  of  the  plaintiffs : 

Hayn  ▼.  OvUiford,  40  L.  T.  Bep.  536 ;  4  Asp.  Blar. 
Law  Oaa.  128  ;  4  C.  P.  Biv.  182. 

What,  then,  is  the  proper  measure  of  damages  P 
If  the  goods  of  the  plaintiffs  had  been  lost  by  the 
negligence   of  the   defendants    and  they  were 
liable  to  pay  damages  for  the  loss,  the  measure 
of  damages  would  dearly  be  the  market  value  of 
the  goodB  at  the  port  of  destination.    It  is  ad- 
mitted that   Uie   price  which  the  Govemmeht 
would  pay  for  the  goods  was  as  high  as  the  market 
value.    The  plaintiffs  are  not  claiming  damages 
in  respect  of  any  exceptional  contract,  but  only 
ordinary  damages.    The  facts  of  the  present  case 
entirely  distinguish  it  from  the  case  of  BriHsh 
ColunMa  Saw  MiU  Company  t.  NeitU»hif  (18 
L.  T.  Rep.  604 ;    3  Mar.  Law  Cas.  O.  8.  65 ; 
L.  Bep.  3  0.  P.  499).    The  loss  of  the  difference 
between  the  market  value  of  the  goods  at  the 
time  when  they  ought  to  arrive  at  their  desti- 
nation and  at  the  time  when  they  do  in  fact 
arrive  is  an  ordinary  and  natural  consequence  of 
the  breach  of  the  contract  to  carry  when  the 
delivery  of  the  goods  is  delayed  just  as  much  as 
the  loss  of  the  market  value  when  the  goods  are 
lost    In  the  present  case  it  was  in  the  contem- 
plation of   both  parties   that  the   goods  were 
to  be  carried  to  a  special  market.    The  case 
of  The  Parana  (86  L.  T.  Rep.  388;  3  Asp.  Mar. 
Law  Gas.  399;  2  P.  Div.  118)  is,  therefore,  an 
authority  in  favour  of  the  plaintiffs  upon  that  state 
of  facts.    That  part  of  the  judgment  in  that  case 
wluch  deals  with  the  special  character  of  the  con- 
tract for  carriage  by  sea  does  not  affect  the  present 
case,  and  it  is  unnecessary  to  argue  that  it  is 
not  now  good  law.  The  case  of  B>odocanajchi,  Bons, 
and  Co.  v.  MiU)um  Brothers  (56  L.  T.  Rep.  594 ; 
6  Asp.  Mar.  Law  Cas.  100 ;   18  Q.  B.  Div.  67) 
shows  that  the  market  value  of  the  goods  at  the 
time  when  they  ought  to  have  been  delivered  is 
the  measure  of  damages,  and  that,  if  damages  are 
claimed  in  respect  of  an  exceptional  contract  of  sale 
at  a  price  higher  than  the  market  price,  that  con- 
tract must  l^ve  been  brought  to  the  notice  of  the 
carriers.    The  case  comci  absolutely  within  the 
rule  laid  down  in  Hadley  v.  Baxeuiah  (9  Exch. 
341),  which  is  equally  applicable   to   cases   of 
carriage  of  goods  and  of  sale  of  goods.    That 
rule  was  stated,  in  the  Oourt  of  Appeal,  to  be 
now  the  law  upon  the  subject,  in  Hammond  v. 
Bu8$&y  (20  Q.  B.  Div.  79). 

Carver,  K.O.  in  reply. — ^This  seizure  could  not 
reasonably  have  becm  expected,  and  the  delay 
thereby  caused  was  not  a  natural  and  probable 
consequence  which  could  have  been  within  the 
contemplation  of  the  parties.  The  case  of  Hayn 
T.  CtUhford  (vhi  eup.)  was  an  entirely  different 


case,  where  the  other  goods  actually  injured  the 
plaintiffs  goods.  The  defendants  had  reasonable 
grounds  to  believe  that  arrangecoents  could  be 
made  for  landing  the  goods  which  were  sub- 
sequently seized,  and  therefore  there  was  no 
negligence  on  their  part : 

The  MerewriuM,  Edwards's  Adm.  Bep.  53. 

As  to  the  damages,  the  judgment  of  Mellish,  L.J. 
in  The  Parana  {ubi  sup.)  was  based  upon  the 
character  of  the  commerce  and  not  upon  the 
uncertainty  of  carriage  by  sea,  and  that  judgment 
is  good  law.  ^^^  ^^  ^^^ 

Aug,  7. — The  judgment  of  the  court  was  read 
by 

GoLCiNB,  M.R.  [stated  the  facts  and  proceeded :] 
— The  defendants  deny  liability  altogether  and 
dispute  the  measure  of  damages.  Their  contention 
on  the  first  point  is  that  at  the  time  of  shipment 
they  had  reasonable  grounds  for  supposing  that 
by  arrangements  existing  at  South  African  ports 
ships  containing  cargo  consigned  to  the  enemy 
would  be  allowed  to  proceed  on  siving  a  bond  in 
10,0002.  for  the  discharge  of  such  goods  intothH 
hands  of  the  British  authoritieB  at  their  nltiniate 
port  of  destination  within  British  territory,  and 
that  their  intention  in  proceeding  to  Algoa  Bay 
was  to  report  the  facts  to  the  British  authori^ 
there  and  act  as  directed  by  them — an  intention 
which  was  defeated  by  the  intervention  of  the 
Partridge  before  they  had  time  to  carry  it  out; 
and  tiiey  relied  on  the  case  of  The  MercwrtMi 
(Edwards's  Adm.  Rep.  53)  in  support  of  this 
contention.    We  are  of  opinion  that,  if  such  was 
their  real  intention  (and  the  court  use  the  word 
"  perhaps  *'  in  referring  to  it  in  the  passage  abo?e 
cited),  it  affords  no  defence  to  this  action.    The 
court  have  found,  in  the  passage  above  cited,  that 
there  was  carelessness  at  New  York,  and  that 
there  was   reasonable  and  probable   cause  for 
seizing  the  ship.     Even  if   the  finding  of  the 
court  were  not  conclusive  on  this  poinC  in  oar 
opinion  the  course  they  took  In  carrying  enemies' 
goods  without  the  knowledge  and  consent  of  the 
other  shippers  was  a  breach  of   dnt^  towards 
them,  and  was  in  effect  to  court  detention  even  if 
they  had  a  well-founded  hope  of  being  able  tn 
give  such  explanations  to  the  authorities  as  would 
avoid  the  condemnation  of  the  ship.  They  took  the 
risk  of  escaping  detention  without  consulting  the 
plaintiffs  on  the  matter.    They  are  prima  Jaeii 
uableto  theplidntiffs  for  late  delivery,  and  caA 
only  excuse  themselves  by  the  exception.    Bat  it 
is  quite  clear  that  they  cannot  rely  upon  an 
exception  to  excuse  themselves  from  the  ooose- 
qnences  of  a  penl  which  their  own  negligence 
contributed  to  bring  about.    The  principle  is  thus 
stated  by  Mr.  Oarver  in  his  valuable  work  on 
Carriage  by  Sea,  3rd  edit,  sect  16:   *'A  ship- 
owner will  not  be  exonerated  from  losses  arisiiig 
from  any  of  these  excepted  causes  when  there 
has  been  any  neglect  on  his   part  to  take  all 
reasonable  steps  to  avoid  them."    See  also  sect  77 
of  the  same  work,  citing  The  Xaniho  (57  L.  T. 
Rep.  701;  6  Asp.  Mar.  Law  Gas.  207;  12  App. 
Gas.  503,  510,  515),  and  Bowen,  L.  J.  in  Steinmam 
V.  Angier  Line  Limited  (64  L.  T.  Rep.  613 ;  7  A^ 
Mar.  Law  Gas.  46;   (1891)  1  Q.  B.  619).     The 
converse  case  of  the  owner's  right  ag^amst  the 
shipner  is  g^ven  by  Lord  Tenterd^  in  his  treatise 
on  ^nipping,  chap.  7,  as  an  inatanceof  an  nnques- 
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tioiiable  liabOitj — and  is  quoted  by  Lord  Oampbell, 
C.J.  in  Bra88  t.  Mainland  (6  B.  &  B.  470,  at  p.  484) : 
**  The  merchant  mast  lade  no  prohibited  or  nn- 
OQstomed  goods  by  which  ti^e  ship  ma^r  be  subjected 
to  detention  or  forfeiture  *' ;  and  thebability  of  the 
shiDowner  under  the  express  contract  of  the  bill 
of  lading  is  at  least  as  clear  as  that  implied  as 
reetiog  on  the  merchant.  Here,  as  pointed  out 
bj  Mathew,  J.,  there  can  be  no  doubt  as  to  the 
oonduct  of  the  shipowners.  They  had  taken 
advice  and  caused  a  clause  to  be  introduced  into 
the  bills  of  lading  delivered  to  the  shippers  of 
goods  for  the  Transvaal,  pointing  to  the  possibility 
of  detention  and  excusing  themselves  from 
liability.  Indeed,  Mr.  Carver  contended  that, 
inasmuch  as  their  conduct  was  deliberate,  and 
with  a  view  to  carry  such  cargo  to  its  destination 
only  if  the  British  authorities  sanctioned  it,  the 
case  came  witbin  The  Mercuriua,  and  the  ship- 
owners were  excused.  It  certainly  seems  a 
startling  contention  that  a  liability  for  the  con- 
sequences of  an  act  done  negligently  would  be 
excused  if  it  were  shown  that  the  act  was  done 
deliberately.  The  question  whether  the  conduct 
nf  the  owners  has  been  such  as  to  justify  the  con- 
demnation of  the  ship  is  quite  independent  of 
iheir  responsibility  to  the  shipper  for  detention 
brought  about  by  their  act,  negligent  or  delibe- 
rate. If  negli^nce  in  not  taking  all  proper  pre- 
cautions to  aroid  the  excepted  perils  debars  them 
from  relying  on  the  exception,  how  can  they 
better  their  position  b^  showing  that  they 
deliberately  oioountered  it,  even  though  they  had 
hopes  more  or  lees  sanguine  of  avoiding  serious 
detention  ?  They  clearly  had  no  right  to  specu- 
late on  possible  immunity  at  the  risk  of  the 
plaintiffs  without  consultinp^  them.  In  our 
opinion,  therefore,  on  the  undisputed  £acts  in  this 
case  their  liabili^  is  clearly  established,  aod  the 
only  remaining  question  is  whether  the  learned 
jn^e  was  wrong  in  his  direction  to  the  referee 
as  to  the  measure  of  dami^ies. 

On  this  part  of  the  case  The  Parana  (36  L.  T. 
Bep.  388 ;  3  Asp.  Mar.  Law  Cas.  399  ;  2  P. 
Div.  118)  was  stnmgly  relied  upon  b^  the  appel- 
lants as  establishing  that  the  plaintiffs  coula  be 
entitled  to  nothing  more  thau  interest  on  the 
value  of  the  goods  when  they  ought  in  ordinary 
4XHirse  to  have  been  landed  down  to  the  date  of 
actual  delivery,  and  they  contended  broadly  that 
damages  could  not  be  recovered  for  loss  of  market 
on  a  voyage  by  sea.  But  we  do  not  understand 
The  Parana  as  establishing  any  such  general 
proposition.  There  can  be  no  absolute  peremp- 
toiT  rule  taking  voyages  by  sea  out  of  the  prin- 
ciples which  regulate  the  measure  of  damages  on 
breach  of  other  contracts.  It  is  only  because  the 
possible  length  of  voyages  and  the  consequent 
uncertainty  as  to  the  times  of  arrival  may  in  many 
cases  eliminate  the  supposition  of  any  reasonable 
expectation  as  to  the  state  of  the  market  at  the  time 
of  arrival  that,  as  a  general  rule,  damages  for  loss  of 
market  by  late  delivery  are  not  recoverable  from 
the  carrier  bv  sea.  It  is  certainly  not  a  rule  of 
law ;  it  is  only  an  inference  of  fact  that  from  the 
circumstances  of  the  case  no  reasonable  assump- 
tion as  to  the  state  of  the  market  at  the  time  of 
arrival  could  have  been  a  factor  in  the  contract 
between  the  parties.  But,  as  the  means  of  sea 
transit  improve,  voyages  of  three  and  four  weeks' 
duration  mav  be,  and  are  now,  accomplished  with 
almost  absolute  certainty,  and  the  state  of  the 


market  at  the  reasonably  calculated  date  of 
arrival  may  well  be  a  vital  factor  present  to  the 
minds  of  both  parties  at  the  time  of  making  the 
contract.  Wherever  the  circumstances  admit  of 
calculations  as  to  the  time  of  arrival  and  the 
probable  fluctuations  of  the  market  being  made 
with  the  same  degree  of  reasonable  cert£nty  in 
the  case  of  a  sea,  as  of  a  land,  transit,  there  can 
be  no  reason  why  damages  for  Late  delivery  should 
not  be  calculated  according  to  the  same  prin- 
ciples in  both  cases.  This,  mdeed,  if  it  were  not 
self-evident,  would  seem  to  follow  from  the  illus- 
trations given  by  Mellish,  L.J.  himself  in  deli- 
vering the  judgment  of  the  Court  of  Appeal 
in  The  Parana  (ttbi  sup.).  After  giving  other 
instances,  he  says,  at  p.  121 :  *'  Or  if  it  ip 
known  to  both  parties  that  the  goods  will  sell  at 
a  better  price  ii  they  arrive  at  one  time  than  if 
they    arrive    at   a  later  time,  that   may  be  a 

g-ound  for  giving  damages  for  their  arrivmg  too 
te  and  sellmg  for  a  lower  sum."  And  he  adds : 
"  But  there  is  in  this  case  no  evidence  of  any- 
thing of  that  kind."  Here  the  learned  judge  has 
found  as  a  fact  '*  that  it  was  known  to  the  defen- 
dants what  the  object  of  the  plaintiffs'  shipment 
was — ^namely,  tbe  supply  of  the  British  troops — 
and  that  the  goods  would  sell  at  a  much  higher 
price  if  delivered  in  due  course  than  at  a  hiter 
time  when  a  lar^e  importation  of  similar  ffoods 
would  force  prices  down."  The  appellants, 
indeed,  suggested  that  evidence  was  wanting  to 
support  these  findings,  but  on  the  admitted  £u!ts 
it  seems  to  us  a  case  of  res  ipsa  loquitur  as  to 
the  inference  which  both  parties  must  have  drawn 
as  to  the  purpose  of  the  shipment  and  the  pro- 
bable effect  of  delay  in  deliveiy.  And,  as  is  well 
known  to  practitioners  in  the  Commercial  Court, 
cases  are  there  conducted  on  the  basis  of  mutual 
admissions  which  do  not  always  appear  in  the 
formal  record.  We  are  of  opinion,  therefore,  that 
the  judgment  of  the  learned  judge  was  right  on 
all  points,  and  that,  consequently,  this  appeal 
must  be  dismissed.  ^^^^j^  dismissed. 

Solicitors  for  the  appellants  Donald  Currie 
and  Co.,  Parker,  (Barrett,  and  Holman. 

Solicitors  for  the  appellants  Bucknall  Brothers, 
W.  A.  Crump  and  Son. 

Solicitors  for  the  respondents,  Hollams,  Son, 
Coward,  and  Hawksley. 


HIGH    COURT   OF   JUSTICE. 

KING'S  BENCH  DIVISION. 
ApHl  25,  28,  and  May  15, 1902. 

(Before  Bigham,  J.  in  the  Commercial  Court.) 

Mabtsn  and  othibbs  v.  Steamship  Owners' 
Underwriting  Association  Limited,  (a) 

Marine  insurance — Partial  or  total  loss — Insured 
value  to  he  repaired  for  constructive  total  loss — 
Beinsura/nce  against  total  loss — Construction. 

A  shi^  toas  insured  against  all  risks  in  a  valued 
policy  of  16,000{.  The  policy  contained  the 
Institute  Time  Clauses,  one  of  which  is  "  The 
insured  value  shaU  he  taken  as  the  repaired 
value  in  ascertaining  whether  the  vessel  is  a  con* 
structive  total  loss."    The  undervoriter  reinsured, 

(A)  Reported  by  J.  Andekw  Stbahak,  Eiq.,  BMrrUtw-At-LftW. 
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hut  anly  ctgainst  a  total  loss,  and  in  the  policy 
of  reiTiswrance  this  clause  wets  struck  out.  The 
ship  was  stra/nded,  and  the  owners  abandoned 
her  as  a  constructive  total  loss,  selling  her  for 
6000L  to  a  buyer  who  raised  and  repaired  her. 
On  the  evidence  it  appeared  that,  while  she  was 
an  ordinary^  constructive  total  loss,  yet  she  might 
have  been  repaired  <xt  less  cost  than  her  assured 
value. 
Held,  that  under  these  circumstances  the  under- 
writer wa*  not  entiUed  to  recover  on  the  policy 
of  reinsurance  as  for  a  total  loss. 

This  case  was  heard  before  Bigham,  J.  sittiD^  in 
the  Comiuercial  Oonrt  on  the  25th  and  28th  April. 

/.  A,  HamiUon,    K.O.    and    Loehnis  for  the 
plaintiffs. 

Sorutton,  K.O.  and  Hurst  for  the  defendants. 

In  the  arguments  of  oonnsel  the  following  cases 
were  cited : 

Chippendale  ▼.  Holt,  78  L.  T.  Bep.  472  ; 
Franco'Hungturian  Ineura/nce    Company  v.   Met' 

chants*   Marine   Insfwrance    Company,  Shipping 

GazeHe,  June  7, 1888 ; 
Charlesworth  ▼.  Faber,  5  Com.  Gas.  408 ; 
Sailing  Ship  Blairmore  Company  ▼.  Macredie,  79 

L.  T.  Bep.  217 ;  8  Asp.  Mar.  Law  Gas.  429 ; 

(1898)  A.  C.  593. 

The  facts  and  arguments  are  folly  stated  in  the 
judgment  ^^^  ^  ^^ 

May  15.~BiaHAM,  J.— By  a  policy  of  the  29th 
May  1899  the  plaintiffs  underwrote  a  Tessel  called 
the  William  Symington  against  all  risks  for 
twelve  months.  The  vessel  was  valued  in  the 
policy  at  16,000{.  Attached  to  the  policy  was  a 
printed  memorandum  containing  what  are  called 
the  Institute  Time  Glauses,  one  of  which  is  as 
follows :  '*  The  insured  value  shall  be  taken  as  the 
repaired  value  in  ascertaining  whether  the  vessel 
is  a  constructive  total  loss."  The  effect  of  this 
clause  is  that,  if  the  vessel  becomes  damaged  by 
the  perils  insured  against,  the  owner,  before  he 
can  recover  for  a  constructive  total  loss,  must 
show  that  the  cost  of  repairing  her  will  exceed 
16,000Z.  The  plaintiffs  had  taken  risks  on  many 
other  vessels,  in  respect  of  which  they  had 
issued  other  policies.  At  the  end  of  the  year  they 
were  desirous  of  reinsuring  all  these  risks,  and 
accordingly  they  effected  a  policy  of  reinsurance 
with  the  defendants,  which  is  the  policy  sued  on. 
It  is  dated  the  3rd  Jan.  1900,  and  it  covers  a  sum 
of  42,8842.  "upon  the  vessels  as  per  schedule 
annexed."  The  schedule  contains  the  names  of 
about  100  vessels,  one  of  them  being  the  William 
Symington.  In  the  body  of  the  policy  there  is  a 
valuation  clause  in  the  following  words :  '*  The 
said  steamships,  by  agreement  between  the  assured 
and  a^urers  m  this  policy,  being  valued  at  as  per 
schedule  annexed  or  as  per  original  policy  or 
policies."  On  turning  to  the  schedule  it  is  found 
that  the  William  Symington  is  valued  at  16,0002. 
and  is  covered  to  the  amount  of  6502.  The  risk 
is  described  in  the  policy  as  '*  against  the  risk  of 
total  and  (or)  constructive  to^l  loss  only  war. 
ranted  free  of  all  average  and  (or)  salvage  charges, 
being  a  reinsurance  applying  to  policy  or  policies, 
and  to  pay  as  may  wd  paid  thereon."  Thus  it 
will  be  seen  that,  wnereas  the  original  policy  was 
against  total  or  partial  loss  (all  risks),  the  rein- 
surance was  only  against  total  or  constructive 
total  loss.     The  Institute   Time  Glauses    were 


printed  on  the  reinsurance  policy,  but  many  of 
them  were  struck  out  by  an  ink  line  betng 
drawn  diagonally  through  them  ;  the  clauses  so 
struck  out  were  such  as  applied  more  particnlariy 
to  cases  of  partial  loss,  and  were  inapplicable  to  a 
policy  against  total  loss.  They  included,  howev^, 
the  clause  b^  which  it  is  stipulated  that  the  in- 
sured value  IS  to  be  taken  as  the  repaired  value  in 
ascertaining  whether  the  vessel  is  a  constraotive 
total  loss.  This  clause  is  numbered  14,  and  the 
diagonal  line  went  down  from  No.  5  to  No.  15  in^ 
elusive,  thus  traversing  No.  14.  During  the  period 
covered  by  the  two  policies — ^namely,  on  the  9th 
Dec.  1899---the  William  Symington  ran  ashore  at 
Chioggia,  in  the  Adriatic,  and  on  the  20th  Dec 
the  owner  served  the  plaintiffs  with  notice  of 
abandonment.  The  vessel  was  floated  on  the 
2drd  Feb.  1900,  and  was  towed  into  Venice.  There 
some  temporary  repairs  were  done  to  her,  and  she 
was  then  taken  to  Fiume,  where  she  was  sold  to  a 
Mr.  Fragala  for  a  sum  of  52002.  Mr.  Fragala  rs- 
paii'ed  her,  and  bhe  is  now  trading  on  his  aocoont 
Having  heard  the  evidence  as  to  the  cost  of  proper 
repairs  to  restore  the  vessel  to  her  original  class,  1 
am  satisfied  of  two  things — first,  that  if  the  ordi- 
nary rules  are  applied  to  ascertaining  the  fact,  ^ 
vessel  was  a  constructive  total  loss  at  the  date  of 
the  notice  of  abandonment.  I  mean  that  aprudfflit 
uninsured  owner  would  not  have  repaired  her; 
he  would  have  made  the  best  of  a  bad  job  by  selling 
the  wreck  as  it  lay  at  Chioggia ;  but  I  am  also  well 
satisfied  of  a  further  fact — namely,  that  if  the 
repaired  value  is  to  be  taken  at  16,0002.,  and  not 
at  its  true  figure,  then  the  vessel  was  not  a  con- 
structive total  loss.  She  could  have  been  re- 
paired at  a  cost  which,  after  taking  everything 
into  account,  would  have  been  much  lees  (less  l^ 
some  thousands  of  pounds)  than  16,0002. 

The  question  I  have  to  consider  is  whether  the 
plaintiffs  ever  became  liable  to  pay  aoonstructive 
total  loss  to  the  shipowners  within  the  meaning  of 
the  reinsurance  policy.  If  they  did  become  liabb  to 
pay  such  a  loss  and  have  compromised  with  the  ship- 
owners for  a  pavment  of  some  less  sum,  the  defen- 
dants will  get  the  benefit  of  the  abatement.  The 
whole  question  of  the  defendants'  liability  of  conree 
turns  upon  the  true  construction  to  be  placed 
upon  the  reinsurance  policy.  The  defendants  say 
that  the  only  risk  they  undertook  was  the  risk  of 
the  plaintiffs  having  to  pay  as  for  a  tot^  or  a 
constructive  total  loss  on  their  policy  with  the 
shipowners — ^that  is  to  say,  on  the  basis  of  a 
repaired  value  of  16,0002. ;  and  that  as  the  plain- 
tiffs never  became  liable  to  pay  such  a  loss,  no 
cause  of  action  has  arisen  on  the  reinsuranoe 
policy.  On  the  other  hand,  the  plaintiffs  saj 
that  the  defendants  are  not  entitled  to  inquire 
whether  the  plaintiffs  had  become  liable  for  a  con- 
structive total  loss  on  the  original  poUcy ;  and 
that  it  is  sufficient  for  the  pla^tiffs  to  sIk>w  a 
constructive  total  loss  on  the  basis  of  the  actual 
repaired  value  of  the  ship.  Thus  the  question  is 
reduced  to  this — Is  the  clause  that  the  insured 
value  shall  be  taken  as  the  repaired  value  to  be 
read  into  the  reinsurance  policy  P  I  will  first 
examine  this  policy  as  though  it  contained  no 
express  reference  of  any  kind  to  tJus  clause— tiiat 
is  to  say,  as  though  the  clause  had  never  appeared 
in  print  in  the  margin  and  had  never  been  struck 
through  in  ink,  as  already  described.  What  thm 
would  have  been  the  meaning  of  the  policy? 
Now,  I  think  the  meaning  quite  plain,  it  is  a 
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'*  reinsriraiioe  *' ;  that  expression  connotes  the  idea 
of  something  already  insured.  Then  what  was 
abready  insured?  The  answer  is  two  things — 
namely,  the  risk  of  total  loss  and  the  risk  of 
partial  ^  loss ;  but  the  defendants  only  reinsured 
one  of  these  two  risks — that  is  to  say,  the  risk  of 
total  loss.  But,  again,  what  risk  of  total  loss  P 
The  answer  is  only  the  risk  which  arises  when  the 
repaired  value  is  taken  at  16,000{.  The  plaintiffs 
are  not  liable  for  any  other  kind  of  total  loss, 
and  tiierefore  cannot  reinsure  any  other  kind.  The 
fact  is  that  the  sole  object  oi  the  reinsurance 
policy  was  to  indemnify  the  plaintiffs  against  the 
risk  of  total  loss  covered  oy  the  policy  which 
they  themselves  had  issued.  Then  does  it  make 
any  difference  that  the  clause  can  be  seen  in  the , 
I>rmt,  and  has  been  struck  through  by  the  ink 
line  F  It  is  said  that  this  shows  an  intention  to 
]et  the  question  of  constructive  total  loss,  if  it 
arises,  be  determined  without  reference  to  the 
agreed  value;  in  other  words,  that  it  shows  an 
intention  to  reinsure  a  kind  of  constructive  total 
loss  which  does  not  form  the  subject  of  the 
already  existing  policy.  But,  even  if  any  signifi- 
canoe  at  all  ought  to  be  attached  to  the  striking 
out  of  the  clause,  there  are  two  answers  to  Has 
contention :  first,  that  the  body  of  the  policy  is  so 
worded  as  to  make  the  clause  quite  unnecessary — 
the  body  of  the  policy,  as  I  have  already  said, 
indemnifies  against  the  risk  in  the  original  policy, 
and  against  that  risk  only;  and,  secondly,  that  it 
may  well  be  that,  among  the  many  original 
policies  issued  in  respect  of  the  other  100  ships, 
there  are  some  which  do  not  contain  the  repaired 
▼alue  clause;  in  which  case  it  would  be  right  to 
strike  the  clause  out  of  the  reinsurance  policy. 
In  the  way  in  which  the  body  of  the  policy  is 
worded  it  covers  all  the  original  risks  agamst 
total  loss  or  constructive  total  loss  whether  the 
original  policies  contain  the  clause  or  do  not 
contain  it,  and  this  is  exactly  what  the  parties 
intended.  -  In  truth  the  plaintiffs  have  sustuned 
a  very  laige  partial  loss  on  the  original  policy, 
and  they  want  to  recover  it  back  under  the  rein- 
Burance  {policy  against  consbructive  total  loss 
omlj,  ^  This  they  cannot  be  allowed  to  do.  The 
plamtiffs  further  say  that,  having  paid  as  for  a 
oonstructiye  total  loss  on  the  basis  of  a  repaired 
value  of  16,000{.,  they  ought  to  be  allowed  to  re- 
cover against  the  dcien&nts,  as  the  reinsurance 
policy  contains  the  words  **  to  pay  as  may  be  paid 
on  the  original  policy."  But  the  answer  is,  first, 
that  they  have  not  paid  as  fop  a  constructive  total 
loss.  They  may  so  describe  the  payment  which 
they  have  made,  but  it  was,  in  fact,  only  a  pay- 
ment for  a  large  partial  loss ;  and,  secondly,  even 
if  they  have  paid  as  for  a  constructive  total  los  s 
inasmuch  as,  in  my  opinion,  they  were  not  liable 
to  pay  they  cannot  recover.  The  words  *'  to  pay 
as  may  be  paid"  mean  only  to  pay  as  the 
reassured  may  have  been  compellable  to  pay. 

Judgment  for  defendants. 

Solicitors  for  the  plaintiffs,  Waltans,  Johnson, 
Bubb,  and  Whatton. 

SoHcitors  for  the  defendants,  Pritchard  and 
Sons, 


Tuesday,  June  24, 1902. 

(Before  Lord  Alvbbstonb,  O.J.,  Dabling  and 

Channell,  JJ.) 

Edgill  (app.)  v.  J.  and  Q.  Alwabd  Limitbd 

(reaps.),  (a) 

Seaman'-IHsobeying  lawful  command — Order  to 
join  boat — Desertion — mercha/nt  Shipping  Act 
1894  (57  &  58  Vict  c.  60),  «.  376. 

A  seaman  can  be  convicted  under  sect,  376  (1)  (d) 
of  the  Merchant  Shipping  Act  1894  for  dis- 
obeying a  lawful  eom/mand,  even  aUhough  sttch 
disobediefice  amounts  to  desertion  or  ahsence 
tvithofU  leave  within  sect,  376  (1)  (a)  or  (5). 

Oasb  stated  on  an  information  preferred  by  the 
respondents  against  the  appellant,  imder  sect.  376 
(1)  (d)  of  the  Merchant  Shipping  Act  1894,  charg- 
ing him  that  he,  being  a  seaman  and  having 
be^  lawfully  engaged  to  serve  on  a  British 
fishing  boat,  unlawfully  and  wilfully  disobeyed 
on  the  25th  Jan.  1902  a  lawful  command  of  the 
master  thereof. 

The  appellant  was  engaged  by  the  respondents 
to  serve  them  as  second  engineer  of  the  Andes 
,under  an  agreement  for  the  half  year  beginning 
on  the  Ist  Jan.  1902. 

On  the  22nd  Jan.  the  Andes  arrived  at  Grimsby 
fish  dock  from  a  fishing  voyage.  The  appellant 
had  acted  as  second  engmeer  during  that  vojrage. 

On  the  24th  Jan.  the  appeUant,  being  at  his 
work  on  the  Andes,  was  ordered  by  the  foreman 
manager  of  the  respondents,  acting  for  them  and 
the  master  of  the  Andes,  to  be  on  board  at  6  a.m. 
on  the  25th  Jan.,  when  the  Andes  was  to  start 
to  the  knowledge  of  the  appellant  on  another 
voyage.  The  appellant  assented  to  such  orders, 
and  asked  and  was  informed  where  the  boat 
would  be  lying  at  the  time  when  he  was  to  join. 

The  appellant  did  not  go  aboard  the  Andes  at 
all  on  the  25th  Jan.  Seurch  was  made  for  him, 
and  the  vessel  was  detained  until  another  second 
en^eer  could  be  engaged. 

The  justices  found  Uiat  the  appellant  wilfully 
disobeyed  the  command,  without  any  excuse  or 
reason  for  so  doing. 

It  was  contended  on  behalf  of  the  appellant 
that  he  was  wrongly  charged,  as  it  was  not 
proved  that  any  order  had  bmn  g^ven  him  by  the 
master  on  board  the  vessel ;  that  he  could  not  be 
convicted  of  wilfuUy  disobejring  a  lawful  command 
as  the  facts  showed  that  if  he  had  committed 
any  offence  it  was  that  of  desertion,  or  of  absence 
without  leave,  under  sect.  376  (1)  (a)  and  (&),  and 
that  in  such  a  case  sect.  376  (1)  {d)  was  not  applic- 
able. For  the  respondent  it  was  contended  that 
the  appellant  had  committed  the  offence  under 
sect.  (1)  (<£),  and  that  a  seaman  was  not  relieved 
for  wilful  disobedience  under  sect.  (1)  (d)  because 
that  act  of  disobedience  was  desertion  under  (a) 
or  absence  without  leave  under  (b). 

The  justices  were  of  opinion  that  the  appellant 
had  disobeyed  a  lawful  order,  and  had  committed 
an  offence  under  sect.  376  (1)  (<£),  and  that  it  was 
immaterial  whether  he  had  or  had  not  committed 
either  the  offence  of  desertion  or  absence  without 
leave,  and  they  convicted  the  appellant. 

By  the  Merchant  Shipping  Act  1894  (57  &  58 
Vict.  c.  60),  s.  376 : 

(1)  If  a  seaman  lawfully  engaged  to  serve  is  any  fish- 
ing boat   or   an  apprentioe  in  any  sea  fishing  setvioe 

(A)  Beported  by  W.  db  B.  Hubirt,  Esq.,  B»rrist«r-«t-Law. 
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oommitt  any  of  the  followiiig  oifenoes,  that  seaman  or 
apprentice    shall   be  punished  summarily  as  follows: 
(a)  For  the  offence  of  desertion  he  shall  be  liable  to 
forfeit  all  or  any  part  of  the  effects  hr  leaves  on  board 
and  all  or  any  part  of  the  wages  which  he  has  earned,  and 
to  satisfy  any  excess  of  wages  paid  by  the  skipper  or 
owner  of  the  fishing   boats  from  which  he  deswts  to 
any  snbstitnte  engaged  in  his  place  at  a  higher  rate  of 
wages   than   the  rate  stipnlated  to  be  paid  to  him. 
(h)   For  the  dBFence  of  absence  without  leave— that  is 
to  say,  for  neglecting  or  refusing  without  reasonable 
canse  to  join  or  to  proceed  to  sea  in  his  fishing  boat,  or 
for  being  absent  wi<^oat  leave  at  any  time  within  twenty - 
four  hours  of  his  boat's  sailing  from  any  port,  either  at 
the  commencement  or  during  the  progress  of  the  engage- 
ment, or  for  being  absent  at  any  time  without  leave  and 
without  sufficient  reason  from  his  boat — if  the  offence 
does  not  amount  to  desertion,  or  is  not  treated  as  such 
by  the  »kipper,  he  shall  be  liable  to  forfeit  a  sum  not 
exoeeding  two  dajrs'  wages,  and  in  addition  for  every 
twenty*four  hours  of  absence  either  a  sum  not  exceeding 
four  days'  wages  or  any  expenses  properly  incurred  in 
respect  of  a  substitute.    .  (d)  For  the  offence  of 

wilful  disobedience — ^tiiat  is  to  say,  for  disobeying  any 
lawful  command  during  the  engagement — he  shall  be 
liable  to  imprisonment  for  any  period  not  exceeding  four 
weeks,  and  also  to  forfsit  a  sum  not  exoeediDg  two  days{ 
w«ffeB»     ... 

(5)  A  seaman  or  apprentice  shall  not  be  relieved  by 
his  refusal  or  neglect  to  go  to  sea  or  by  his  desertion 
from  being  liable  to  punishment  under  this  section  for 
an  offence  of  wilful  disobedience,  continued  breach  of 
duty,  or  unlawful  combination,  and,  in  addition  to  any 
such  punishment,  shall  also  be  liable  to  be  punished  for 
the  offence  of  desertion  or  absence  without  leave. 

Hugo  Young,  K.O.  and  BaUoch  for  the  appel- 
lant. 

Avory,  K.G.,  Bodkin,  and  Bruce  WiUiamson  for 
the  respondents. 

Lord  Alybbstonb,  O.J. — We  have  to  construe 
sect.  376  of  the  Merohant  Shipping  Act  1894    It 
is  perfectly  true  that  that  was  a  consolidation 
Act ;  bat  it  was  more,  and,  although  in  some  cases 
I  agree  some  light  can  be  gain^  by  seeing  the 
course  of  legislation,  I  doubt  ver^  much  whether 
that  applies  to  this  class  of  lojgislation,  which  is 
obyiously  part  of  a  code.    I  think  there  were  two 
classes  of  offences  contemplated  by  sub-sects,  (a), 
(6),  and  (c),  as  contrasted  with  subsequent  sub- 
sections.   There  may  be  man^r  absences  without 
leave  or  acts  of  neglect  to  join  without  reason- 
able cause  which  would  not  be  wilful  disobedience. 
One  would  be  that  a  man  was  not  there  because 
he  had  a  reasonable  excuse,  or  that  he  was  not 
thera  for  some  cause  which  would  not  be  wilful  on 
his  part,  and  he  would  be  liable  then  to  the  lesser 
penalty.    But  wilful   disobedience  is  made  the 
subject  of  express  enactment,  and  by  that  I  under- 
stand it  is  meant  that  the  man  meant  intentionally 
to  disobey  something  that  he  was  told  to  do. 
Speaking  for  myself,  I  think  it  is  clear  that  that 
construction  is  very  much  assisted  by  sub-sect.  5, 
which  shows  that  the  Legislature  was  dealing  with 
the  same  subject-matter  in  one  sense,  because  they 
have  spoken  of  punishment  for  the  offence  of  wilful 
disobedience,  and  the  punishment  for  the  offence 
of  disobedience  or  absence  without  leave  is  not  to 
relieve  him  from  being  liable  to  punishment  for 
the  offence  of  wilful  disobedience.     Then,  with 
re^puxl  to  sub-sect.  4, 1  think  that  in  all  proba- 
bihty  it  was  inserted  in  order  to  deal  with  the 
cases  of  apprentices,  who  are  under  stricter  dis- 
cipline ail  the  time.    Certainly  I  do  not  think  it 


was  intended  to  apply  to  the  case  whero  a  seaman 
has  had  an  CM^er  with  regard  to  his  duty  givoi  to 
him  on  board  tiie  ship.    Now,  here  the  evidence 
before  the  magistrate  was  that  the  man  was  told 
to  be  on  boMrd  by  tax  o'clock  on  the  following 
morning.    He  was  the  engineer,  and  it  was  not  to 
be  supposed  that  he  could  safely  go  away  and 
that  the  ship  oonld  sail  without  someone  ebe 
being  supplied  to  take  his  place,  and  they  hafs 
found  as  a  fact  that  he  wilfully  disobeyed  an 
order.    I  am  .quite  clear  that  there  was  suffioieiit 
evidence  to  come  to  tiie  conclusion  that  the  offence 
of  wilftQ  disobedience  of  a  lawful  command  daring 
the  engagement  had  been  committed,  and  theie- 
fore  we  ouffht  not  to  interfere.    I  think  the  words 
''during  tne  engagement"  would  seem  to  show 
that  you  must  look  at  what  the  contract  between 
the  employer  and  employed  is  for  this  purpose, 
and  if  there  is  a  wilful  msobedienoe  of  an  order 
g^ven  to  him  during  the  engagement,  and  he 
was  bound  to  obey  it,  it  may  inU.  be  that  sub- 
sect,  (d)  deals   with  a  different  subieet-matter 
than   that   which    was    contemplated   by   sub- 
sects,  (a),  (6),  and  (c). 

Dabling  and  Ohannell,  JJ.  concarred. 

Appeal  dumissed. 

Solicitors :  Protheroe  and  Pricey  for  Beed  and 
Bloomer,  Grimsby;  Williamson,  Hill,  and  Co., 
for  Bates  and  Mountain,  Grimsby. 


«. 


July  11, 12,  and  Aug.  11, 1902. 

(Before  Walton,  J.) 

CuNABD    Steamship   Company   Limited 

Mabtbn.  (a) 

Marine  ineurance  —  Policy  —  ConstrucHon  of^ 
Buing  and  labouring  clause  in  printed  fbrm^ 
Insurance  against  shipowners*  liability  owing  U> 
omission  oj  negligence  clause  in  cantraei  of 
affreightment  —  Applicability  of  suing  and 
labouring  clause  to  such  insurance. 

Shipowners,  who  had  entered  into  a  contract  of 
cmreightmcnt  which  contained  no  negligence 
clause  essempting  them  from  liability  for  loss 
a/rising  through  the  negligence  of  Uieir  servants, 
effected  with  an  underwriter  a  pdiey  of  i$ksuf' 
ance  on  their  ship,  to  cover  their  liabuity  of  anjf 
kind  to  the  owners  of  the  cargo  up  to  a  certain 
specified  am^mn^^  owina  to  the  omission  of  the 
negligence  clause  in  the  contra^^t.  The  policy 
wcu  an  ordinary  printed  form  of  Lloyd's  poUeift 
and  contained  a  suing  and  labouring  clause  en- 
titling the  assured  to  sue  and  Uibour  for  the 
defence  and  recovery  of  the  goods  ana  skip. 
During  the  insured  voyage  the  vessel  stranded 
owing  to  the  negligence  of  the  shipawnerf 
servants  and  part  of  the  cargo  was  lost,  and 
the  shipowners  became  liable  in  respsd 
thereof.  The  shipowners  incurred  expenses  in 
saving  the  cargo  which  was  s<wed  and  in  trying 
to  save  the  cargo  which  was  losi,  ana  ts 
attemptina  to  tow  the  vessel  off  the  rocks  ;  and 
they  sought  to  recover  these  expenses  from  the 
unaertoriter,  not  as  a  direct  loss  under  ike 
policy,  but  under  the  suing  and  labouring 
clause  in  the  policy  as  being  suing  and  labouring 
eoepenses, 

(o)  Beportad  by  W.  W.  Oaa,  Esq.,  Bsrriater«t-lAW. 
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EM,  that  the  9U%ng  and  Idhauring  claute  in  the 
pciicff  had  no  applicatum  to  the  Bubjeet-matter 
of  the  in$%Mrance,  and  did  not  form  any  part  of 
the  inewranee,  and  that  the  ahipownera  could  not 
recover  under  that  clauee  the  expensee  so  incurred 
hy  them, 

GoMMiBciAL  CAUSE  tried  before  Walton,  J. 
without  a  jnrj. 

The  action  was  broa^ht  by  the  Canard  Steam- 
ship Company  LimitMl,  as  the  owners  of  the 
steamship  Carinthia,  against  the  defendant,  who 
was  one  of  the  sabecribers  to  a  policy  of  marine 
insurance  effected  on  behalf  of  the  plaintiffs. 

By  the  policy,  which  was  dated  the  9th  May 
1900,  the  plaintiffs  were  insured  a^inst  perils  of 
the  seas  from  New  Orleans  to  ports  in  South 
Africa  on  the  plaintiffs'  steamship  Carinthia 

To  oovm  thipowoers*  liability  of  any  kind  to  owners 
o(  males  and  (or)  oargo  op  to  20,000i.,  owing  to  the 
omission  of  the  negligence  clanae  in  contraot  aod  (or) 
oharter  p«rty  and  (or)  bill  of  lading. 

The  policy  was  an  ordinary  Lloyd's  printed 
form  of  policy  with  special  clauses  added,  and  it 
oontuned  a  suing  and  labouring  clause  in  the 
following  form: 

In  case  of  any  loss  or  miefortone,  it  shall  be  lawfol 
to  the  ascnred,  their  factors,  serrants,  and  assigns,  to 
Me.  labour,  and  trAvel  for.  in  aod  abont  the  defence, 
■afegnard,  and  reoovery  of  the  said  goods  and  merchan- 
dises and  ebip,  Ac,  or  any  part  thereof  witboat  pre- 
jsdioe  to  this  insurance. 

In  a  special  clause  on  a  slip  gummed  to  the 
policy  the  plaintiffs  were  given  "  all  liberties  as 
per  contract  of  affreightment  and  (or)  chajrter- 
party  and  (or)  bill  or  bills  of  lading  new  or  old 
mduding  negligence  clause." 

The  defen&nt  subscribed  this  policy  for  lOOOl. 

The  Carinthia  had  been  chartcNred  by  the 
Qovenunent  in  April  1900  for  the  purpose  of 
csrrying  mules  from  New  Orleans  to  South  Africa. 
The  terms  of  the  contract  of  affreightment  were 
contained  in  a  letter  of  the  5th  April  1900  from  the 
Admiralty  Director  of  Transports  to  the  plaintiffs, 
and  by  the  terms  of  the  contract  the  Varvnthia 
was  to  carry  some  1500  mules  in  consideration 
of  the  freight  and  on  the  terms  tlierein  specified. 

The  contract  of  carriage  contained  no  n^li- 
sence  clause  exempting  the  plaintiffs  irom  na- 
mlity  for  loss  arising  from  the  negligence  of  their 
serrants,  the  shipowners' liability  to  tbe  Admiralty 
being  that  of  common  carriers. 

In  these  circumstances  the  plaintifb  insured 
themaelTes  by  the  policy  against  all  liability 
which  might  result  to  them  by  reason  of  the 
omission  of  the  negligence  clause  in  the  contract 
of  aff  retghtmentb 

The  Carinthia  sailed  from  New  Orleans  for 
Cape  Town  on  the  11th  May  1900  with  the  mules 
CO  board. 

On  the  15th  May,  owing  to  the  negligence  of 
the  master,  she  stranded  at  Cape  Gravois,  in  the 
island  of  Hayci,  and  was  wrecked,  and  a  large 
number  of  the  mules  were  lost,  and  consideralue 
expenses  incurred  in  saying  those  which  were 
sayed  and  in  trying  to  save  those  which  were  lost, 
and  in  attempting  to  tow  the  yeesel  off  the  rocks. 

Tbe  plaintiffs  thereby  incurred  a  liability  to 
the  Admiralty. 

The  plaintiffs  in  their  points  of  claim  alleged 
that  by  reason  of  the  stran^ng  of  the  yesso]  many 
mules  wvrs  totally  lost»  and  the  plaintiffs  were 


under  liability  in  respect  of  the  same  and  in 
respect  of  increased  freight  paid  on  the  mules 
sayed,  which  were  sent  on  in  another  yessel,  but 
that  the  extent  of  the  liability  had  not  yet  been 
ascertained,  and  that,  to  reduce  or  ayert  a  loss 
which  would  be  recoyerable  under  the  policy, 
the  plaintiffs  incurred  expenses  under  the  suing 
and  labouring  clause  in  the  policy  to  the  amount 
of  77441, ;  and  the  plaintiffs  daimed  in  this  action 
only  in  resjpect  of  those  suing  and  labouring 
expenses.  The  defendant's  proportion  of  these 
expenses  on  his  insurance  of  lOOOt.  was  387/.  48. 2d., 
and  that  was  the  sum  which  .the  plaintiffs  now 
claimed. 

The  defendant  ia  his  defence  admitted  that  the 
yessel  was  stranded  during  the  insured  yoyage 
owing  to  the  negligent  narigation  of  the  plaintiffs' 
seryants,  and  he  alleged  that 

The  policy  sued  on  is  expressed  to  be  upon  ship- 
owners' liabili^  to  oimers  of  mnles  owing  to  the 
omiMion  of  the  negligence  clause  in  the  contract  of 
carriage.  The  sne  and  labour  clause  in  the  printed 
form  of  policy  has  no  application  to  snch  a  subject- 
matter  of  insurance,  and  is  not  part  of  the  contract. 
Alternatively,  if  the  sne  and  labonr  clause  applies,  none 
of  the  expenses  claimed  haye  been  incurred  within  the 
meaning  of  the  clause  by  tbe  plaintiffs,  their  factors  and 
assigns,  in  averting  from  the  subject-matter  insured  loes 
by  perils  insured  against  as  alle^  or  at  all.  In  the 
further  alternative,  if  the  defendant  under  the  policy 
sued  on  is  liable  for  sue  and  labour  expenses,  the 
expenses  claimed  herein  were  incurred  by  the  plaintiif4 
to  avert  the  whole  of  their  possible  liabilities  to  the 
owners  of  the  mnles  and  (or)  cargo  which  far  exceeded 
the  liability  covered  by  the  policy. 

Pickford,  K.C.  and  Loehnis  for  the  plaintiffs  — 
It  is  admitted  that  the  loss  was  caused  by  the 
n^li^noe  of  the  plaintiffs'  servants,  and  that  the 
pliun tiffs  came  under  a  liability  to  the  Admiralty 
in  respect  of  the  loss.  The  plaintiffb'  claim  iu 
this  action  is  confined  to  a  claim  under  the  suing 
and  labouring  clause  in  the  policy  in  respsct  of 
expenses  incurred  by  them  to  avert  or  reduce 
the  amount  of  the  loes.  The  first  question  is 
whether  the  plaintiffs  are  entitled  to  recover 
under  the  smog  and  labouring  clause  in  the 
printed  form  of  the  policy  in  respect  of  the  losses 
incurred.  They  are  entitled  to  recover  under  the 
clause.  The  policy  ought  to  be  construed  as  a 
contract  on  tbe  part  of  the  underwriters  by  which 
they  agreed  to  indemnify  the  shipowners  against 
any  liability  up  to  20,0002.  which  the  shipowners 
might  incur  to  the  owners  of  the  mules  owing  to 
the  omission  of  the  negligence  clause  in  the  con- 
tract of  affreightment ;  so  that,  if  the  loss  does 
not  exceed  20,(X)0Z.,  they  are  entitled  to  recover  the 
whole  loss,  but  if  it  exceeds  20,0002.,  then  tbey 
are  entitled  to  recover  20,0002.  Here  the  liability 
of  the  shipowners  to  the  Admiralty  arose  owing 
to  the  .omission  of  the  negligence  clause  in  their 
contract  with  the  Admiralty,  and  upon  the  con- 
struction of  the  policy  the  suing  and  labouring 
clause  is  applicable,  and  the  underwriters  are 
bound  to  indemnify  the  plaintiffs.  They  referred 
to 

Strang,  Steel,  and  Co,  v.  A.  Scott  and  Co.,  61  L.  T. 
Bep.  597  ;  6  Asp.  Mar  Law  Oas.  419  ;  14  App. 
Cas.  601 ; 

Xenos  v.  Foa,  19  L.  T.  Bep.  84 ;  3  Mar.  Law  Cas. 
O.  8.  146 ;  L.  Bep.  3  0.  P.  630 ;  affirmed  by 
Ex.  Ob.  L.  Bep.  4  0.  P.  665 ; 

The  Mary  Thamae,  71  L.  T.  Bep.  104;  7  Asp. 
Mar.  Uw  Cas.  495 ;  (1894)  P.  108. 
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Carver,  K.G.  and  F,  D.  Machinnan  for  the 
defendant. — The  whole  point  really  is  whether  the 
plaintiffs  can  recover  these  expenses  under  the 
suing  and  labouring  clause  in  the  printed  form  of 
the  policy.    They  are  not  claiming  these  expenses 
as  a  direct  loss  under  the  policy,  but  are  claiming 
them    under  the  suing  and   labouring  clause  in 
the  printed  form  of  the  policy.    The  cSaim  should 
have  been  a  direct  claim  under  the  policy.    The 
object  of  bringing  their  claim  under  the  suing 
and  labouring  clause,  instead  of  bringing  it  as  a 
direct  loss  under  the  policy,  is  to  make  the  de- 
fendant pay  more  than  100  per  cent  of  the  loss, 
and  to  make  him  pay  more  than  he  ought  to  pay. 
There  is  a  valid  objection  to  the  whole  claim. 
The  suing  and  labouring  clause  in  this  policy  has 
no  application  at  all  to  the  subject-matter  of  the 
insurance  in  this  case.     It  is  common  form  in 
the  printed  policy,  and  what  the  parties  have 
written  in  the  policy  is   inappropriate   to  the 
printed  matter.    That  clause  in  the  printed  form 
is    concerned   with    an    insurance   on  ship  and 
goods;  and  if  the  policy  were  to  be  read  as  an 
insurance  on  goods,  then  it  might  be  right  to  say 
that  the  suing  and  labouring  c&use  applied.    But 
if  we  are  right  in  saying  that  this   is   not  an 
insurance  on  ship   and   goods,  then  the  clause 
does  not  apply,  because  there  is  no  subject-matter 
of  the  insurance  to  which  it  could  apply.    The 
insurance  was  a^inst  liability  of  any  Kind,  and 
was  not  confined  to  the  safety  of  the  mules,  but 
covers  all    liability  which   the  plaintiffs  would 
have  incurred  owing  to  the  omission  of  a  neglig- 
ence clause  in  the  contract.    Xenoa  v.  Fox  {ubi  aup.) 
is  a  clear  authority  to  show  that  the  suing  and 
labouring  clause  has  no  application  to  thb  policy. 
Even  if  the  clause  applies,  these  were  not  |uing 
and  labouring  expenses.    They  also  referred  to 

Crowley  v.  Cohen,  3  B.  &  Ad.  478 ; 

Joyce  V.  Kennardy  25  L.  T.  Bep.  932  ;  1  Asp.  Mar. 

Lttw  Cm.  194;  L.  Bep.  7  Q.  B.  78; 
8chlo88  y.  Heriot,  8  L.  T.  Bep.  246 ;    1   Mar.  Law 

Cae.  O.  S.  335 ;  14  C.  B.  N.  S.  59  ; 
Notara  v.  Hendenon,  26  L.  T.  Bep.  442 ;    1  Asp. 

Mar.  L%«r  Cae.  278  ;  L.  Bep.  7  Q.  B.  225  ; 
Hingston  y,  Wendt,  34  L.  T.  Bep.  181 ;  3  Asp.  Mar. 

L%w  Cm.  126 ;  1  Q.  B.  Biv.  367  ; 
Kemp  ▼.  BdlUday,  14  L.  T.  Bep.  762 ;  L.  Bep.  1 

Q.  B.  520 ; 
Royal   Mail  Steam    Packet  Company  v.   English 

Bank  of  Rio  de  Janeiro,  19  Q.  B  Biv.  362 ; 
AOchison  v.  Lohre,  41  L.  T.  Bep.  323 ;  4  Asp.  Mar. 

La«r  Cas.  168  ;  4  App.  Cas.  755. 


Pickford,  K.O.  in  reply. 


Cur,  adv.  vult. 


Aug.  11. — Walton,  J.  delivered  the  following 
written  judgment,  commencing  with  a  statement 
of  the  facts  as  above  set  out : — There  is  no  doubt 
that  the  plaintiffs  are  liable  to  the  contractor  of 
the  Admiralty  for  the  mules  which  were  lost,  and 
this  liability  is  within  the  meaning  of  the  policy 
"  owing  to  the  omission  of  the  negueenoe  clause 
in  the  contract  of  affreightment.'*  The  difficulty 
of  determining  whether  the  suing  and  labouring 
clause  forms  part  of  the  contract  of  insurance  in 
this  case  arises  (as  so  frequently  happens  in  ques- 
tions of  marine  insurance)  from  the  very  peculiar 
way  in  which  contracts  of  marine  insurance  are 
expressed.  A  printed  form  whiqh  dates  back  to 
the  eighteenth  century  is  used  as  the  basis  of  the 
contract.  In  this  form  there  are  certain  blank 
spaces,  in  which  it  is  usual  to  insert  a  descrip- 


tion of  the  subject-matter  of  the  insurance  or  of 
the  special  line  of  indemnity  intended  to  be  given 
by  the  policy.    It  not  uncommonly  happ^is  that 
the  words  written  into  the  blank  spaoes  of  the 
form  have  no  connection  with  the  printed  words 
which  precede  or  with  those  which  follow  them. 
In  almost  all  cases  certain  parts  of  the  printed 
form  have  no  application  to  the  risk  described  by 
the  written  words.    Sometimes  it  will  be  foand 
that  many  even  of  the  special  clauses  contained 
in  printed  slips  gummed  on  to  the  policy  hare 
no  possible  application  to  the  actual  insurance. 
Gases  are  not  uncommon  in  which  the  whole 
contract  is  contained  in  the  written  definition  ci 
the  termini  of  the  voyage  and  a  few  writtm 
words  inserted  below  in  some  blank  space  in  the 
form,  none  of  the  printed  clauses  of  the  form 
being  applicable  at  alL     Such  being  the  well- 
known  course  of    business  in  formulating  con- 
tracts   of    marine   insurance,    it    is    obviously 
necessary  in  every  case  to  consider  carefully  the 
description  of  the  risk  or  special  kind  of  indemnity 
expressed  in  the  written  words  of  the  policy  in 
order  to  ascertain  whether  any  particular  clause 
of  the  printed   form  applies    to  the    insurance 
effected  by  the  policy.    It  is  most  unusual  to  find 
that  the  superfluous  or  inapplicable  words  have 
been  struck  out  of  the  printed  form.    Applying 
this  to  the  present  case,  it  is  necessary  to  look  at 
the  description  of  the  risk  undertaken  by  the  under- 
writers in  order  to  determine  whether  that  part 
of  the  printed  form  which  is  called  the  suing  and 
labouring  clause  has  any  application  or  forms  part 
of  the  contract.    A  somewhat  similar  Question  nad 
to  be  decided  in  Xenosv.  Fox  (19  L.  T.  Bep.  84; 
3  Mar.  Law  Gas.  O.  S.  146 ;   L.  Bep.  3  G.  P. 
630 ;  L.  Bep.  4  G.  P.  665).    The  question  whidi 
arose  in  that  case  was  whether  the  suing  and 
labouring  clause  applied  to  that   part   of  the 
policy    (^led    '*  the   running    down  clause,"  hj 
which  the  underwriters  undertake  to  indemnify 
the  owner  of  the  vessel  insured  from  liability 
which  he  mav  incur  to  the  owners  of  other  vessels 
with  which  the  vessel  insured  may  be  negligentiy 
brought  into  collision.    It  was  held  that  the  suing 
and  Eibouring  clause  had  no  application  to  such 
a  contract  of  indemnity  contained  in  a  policy  on 
ship.    The  decision  would  have  been  the  same  if 
the  policv  had  covered  nothing  but  the  risk  of 
liability  for  collision.    I  refer  to  that  case  only 
as  an  illustration,  and  not  as  an  authority  upon 
which  the  present  case  can  be  decided.    The  c(m- 
struction  of  the   policv  now  in  question  most 
depend  upon  its  own  language  and  cannot  be 
determined   by  the   interpretation    of   different 
language  in  another  policy.    It  is  necessary  to 
consider  what  was  the  precise  character  of  the 
risk  covered  by  the  policy  now  sued  upon.    It 
was,  as  I  iiave  said,  "  to  cover  shipowners'  liability 
of  any  kind  to  owners  of  mules  and  (or)  cargo  op 
to  20,000/.,  owing  to  the  omission  of  the  negUgmoe 
clause  in  the  contract.*'    I  may  in  passing  point 
out  that  in  a  special  clause  which  is,  I  think,  con- 
tained in  a  sbp  gummed  on  to  the  policy,  the 
assured  is  g^ven  **  all  liberties  as  per  contract  of 
affreightment  and   (or)  charter-pariy   and   (or) 
bill   or   bills  of   lading   new   or  old  induing 
negligence  clause."    The   assured  is    somewhat 
specially   g^ven   liberty  to  make  contracts,  in- 
cluding a  negligence  clause,  in  a  policy  which 
covers  nothing    but    his  liability,  owing  to  the 
I  omission  of  the  negligence  clause.    Proceeding, 
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however,  with  the  consideration  of  the  words 
which  I  have  quoted,  describing  the  risk  covered, 
there  appear  to  me  to  be  two  possible  views  of  the 
nature  of  the  insurance.  It  may  be  an  insurance 
for  20,0002.  on  the  mules  applying  to  the  plaintiffs' 
interest  as  carriers  responsible  for  the  safe  delivery 
of  the  mules.  A  shipowner  who  is  responsible 
for  the  safe  delivery  of  goods  carried  in  his  ship 
has  an  insurable  interest  in  the  goods  which  he 
can  insure  by  a  policy  on  goods.  Urowley  v.  Cohen 
(3  B.  &  Ad.  478)  affords  an  example  of  such  a 
policy.  If  the  policy  in  the  present  case  were  to 
oe  interpreted  as  a  policy  on  mules  or  cargo 
applying  to  the  shipowners'  liability  as  carriers, 
one  result  of  such  a  construction  would  be  that,  if 
the  mules  or  cargo  were  worth  more  than  20,000Z., 
the  shipowners  were  hot  fully  covered.  The 
mules  were  in  ^ot  worth  considerably  more  than 
20,0002.,  and  the  shipowners'  total  responsibility, 
therefore,  was  for  a  sum  considerably  in  excess  of 
20,0002.  Assuming,  merely  for  the  purposes  of 
argument,  that  the  total  value  of  the  mules  and 
possible  liabilitjr  was  40,0002.,  the  effect  of  the 
policy,  treating  it  as  a  policy  on  the  mules,  would 
be  that  the  shipowners'  interest  was  insured  to 
the  extent  of  one-half  only,  and,  in  the  case  of  a 
loss,  whether  total  or  partial,  they  would  be  en- 
titled to  recover  one-half  of  such  loss  and  no 
more.  If  this  is  the  true  nature  of  the  insurance, 
I  see  no  difficulty  in  applying  the  suing  and 
labouring  clause.  It  would  not  be  distinguish- 
able for  the  purposes  of  this  case  from  an' 
ordinary  policy  on  goods. 

The  plaintiffs,  however,  do  not  contend  that  the 
policy  should  be  construed  in  this  way  as  an 
insurance  on  goods.  They  contend  that  the 
policy  must  be  read  as  a  contract  by  which  the 
underwriters  agreed  to  indemnify  the  plaintiffs 
agidnst  liability  of  any  kind  up  to  20,0002.,  which 
they  might  incur  to  the  owners  of  the  mules 
owing  to  tiie  omission  of  the  negligence  clause.* 
The  plaintiffs  contend  that  for  any  loss  not 
exceeding  20,0002.  they  were  entitled  to  recover 
in  full,  and  for  any  loss  exceeding  20,0002. 
they  were  entitled  to  recover  20,0002.  I  think 
that  this  is  the  true  construction  of  the  policy, 
and  Uiat  to  treat  it  as  a  policy  on  ^oods  would 
not  give  effect  to  the  plain  intention  of  the 
parties  as  expressed  in  the  policy.  The  pre- 
sent policy  is,  in  my  opinion,  similar  to  the 
policy  in  the  case  of  Joyce  v.  Kennard  (25  L.  T. 
Bep.  932;  I  Asp.  Mar.  Law  Gas.  194;  L.  Bep. 
7  (^  B.  78),  and,  as  was  there  said,  not  an  ordinary 
marine  policv.  If,  however,  the  policy  is  not 
to  be  treated  as  a  policy  '*on  gooas,"  but  as  a 
contract  of  indemnity  against  a  certain  kind  of 
liability  up  to  a  certain  limited  amount,  it  is  very 
difficult  to  apply  the  suing  and  labouring  clause 
to  such  a  contract.  That  clause  applies  when 
there  is  a  suing  or  labouring  for  the  safeguard 
and  recovery  of  "the  said  goods" — that  is  to 
say,  the  goods  insured.  As  I  have  said,  this  is 
not  an  insurance  on  goods.  Ag^in,  the  suing  and 
labouring  clause  indubitably  contemplates  and 
implies  mat,  whilst  the  underwriters  are  to  bear 
their  share  of  any  suing  and  labouring  expenses, 
they  are  to  bear  such  share  only  in  the  proportion 
of  the  amount  underwritten  to  the  whole  yalue  of 
the  property  or  interest  injured.  If  the  assured 
has  insured  himself  or  goods  to  the  extent  of  one- 
half  only  of  the  value  of  his  property  or  interest 
in  the  goods  insured,  he,  in  respect  of  each  and 
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every  item  of  suing  and  labouring  expense,  re- 
covers one-half  and  bears  one-half  himself.    This 
is  i^e  perfectly  well-established  basis   of   every 
adjustment    of    suing  and  labouring   expenses. 
But  how  can  this  be  applied  in  the  case  of  a  con- 
tract  of  indemnity  against  liability  to  a  limited 
amount  such  as  is  here  sued  upon  P    There  mi^ht 
be  liabilities  covered  by  the  present  policy  which 
did  not  depend  upon  the  safety  of  the  goods. 
But  assummg  that  the  liability  can  be  measured 
by  the  value  of   the  goods — that  is  to  say,  the 
mules — and  depends  upon  their  safety,  now  is 
the  proportion  of  suing  and  labouring  expenses  to 
be  borne  by  underwriters  to  be  arrived  at  P    In 
the  one  case,  where  all  the  mules  are  on  board  the 
ship  and  are  all  in  equal  danger  of  total  loss,  and 
an  expense  is  incurred  to  avert  such  loss — as,  for 
instance,  by  towing  the  ship  when  sinking,  and 
placing  her  in  safety  on  the  beach — there  would 
be  no  difficulty.    But,  assuming  again  that  the- 
total  value  of  the  mules  is  40,0002.,  and  the  lia* 
bility  covered  is  up  to  20,0002.,  as  in  the  present 
case,  and  expense  is  incurred  in  saving  the  mules 
by  getting  them  ashore  one  by  one,  and  mules  to 
the  value  of  20,0002.  are  thus  saved  and  the  rest 
lost,  how  is  the  expense  to  be  apportioned  P    In 
such  a  case  it  might  very  well  oe  said  that  the 
whole  expense  was  for  the  benefit  of  the  assured, 
and  not  for  the  benefit  of  the  underwriters  at  all. 
Intermediate  cases  would  present  even  greater 
difficulties.     I  fully  recognise  that  a  suing  and 
labouring  clause  might  he  framed  which  would 
be   appropriate    to    such  an  insurance   as  was 
effected  in  the  present  case.    But,  in  my  judg- 
ment, any  attempt  to  apply  to  the  insurance  m 
question  a  clause  which  was  framed  and  intended 
to  apply  to  an  insurance  of  a    different  kind 
would  work  iniustice,  unless  in  order  to  make  the 
clause  applicable  to  the  insurance  in  question  it 
was  so  modified  as  to  make  it  in  fact  a  different 
clause  altogether.    I  think  that  the  suing  and 
labouring  (uause  in  this  policy,  like  many  other 
parts    of    the    policy,    is    inapplicable   to    the 
insurance  actually  effected,   ana    was   no  part 
of  the  contract.    I  may  add  that,  if  I  thought 
the   suing   and   labouring  clause  must  be  held 
to   apply,   I    should    regard   this   as   a   strong 
reason   for   treating   the    policy   as     an    open 
policy  for  20,0002.  on  goods,  with  the  usual  conse- 
quences, jy^i^gfficfii  yiQf.  i)ie  defendant  with  coate. 

Solicitors  for  the  plaintiffs,  Bowdiffee,  Bawle^ 
and  Co,,  for  Hill,  Dickinson,  Dickimon,  Hili,  and 
Boherte,  Liverpool. 

Solicitors  for  the  defendant,  Parker^  Oarrettp 
Holman,  and  Howden, 


Friday,  Oct  31, 1902. 

(Before  Kennbdy,  J.) 

Db  Habt  V,  GoMPANiA  Anonima  db  Sbgubos 

Auboba.  (a) 

Insurance — Marine — General  average — Jettison  of 
deck  cargo — Foreign  law — Special  contract. 

By  a  policy  of  insurance  effected  by  the  plaint'^ 
on  his  ship  vnth  the  defendants  it  was  provided: 
**  General  average  payable  according  to  foreign 
statement  if  so  made  up.** 

(a)  Beported  by  W.  dk  B.  Hbbbebt,  Esq.,  Barri«ter-«t-Law. 
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Db  Hart  v,  Gompania  Anonima  db  Segubos  Aurora. 
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IThe  skip  being  chartered,  it  was  provided  by  the 
charter-party  :  "  In  case  of  average,  jettison  of 
deck  cargo  and  the  freight  thereon  for  the 
common  safety  shall  be  allowable  as  general 
average" 

In  the  course  of  a  voyage  to  Antwerp  it  became 
necessary  for  the  common  safety  to  jettison  part 
of  the  deck  cargo,  and,  upon  the  average  state  - 
ment  being  made  up  there,  this  was  included  in 
general  average, 

ApcM't  from  any  special  provision  in  the  charter^ 
party,  the  jettison  of  deck  cargo  and  the  freight 
thereon  would  not  by  Belgian  law  be  the  subject 
of  general  average. 

Held,  that  the  statement  was  in  accordance  vrith 
the  Belgian  law,  as  that  law  recognises  the 
special  terms  of  the  contract  between  the  parties, 
and  so  the  plaintiff  could  recover  from  the  defen- 
dants  the  contribution  that  had  to  be  made  by 
the  ship  in  general  average  relating  to  the 
jettison  of  the  deck  cargo. 

Commercial  cause. 

The  plaintiff  effected  with  the  defendants,  who 
were  underwriters,  two  policies  of  insurance  on 
his  steamship  Henriette  H.  for  twelve  months. 

Each  of  the  policies  contained  the  clause, 

Oener«l  average  payable  aooording  to  foreign  afcate- 
ment  if  so  made  ap  or  York-Ant«rerp  Bales  if  in  aooord- 
anoe  with  the  oontract  of  affreightment, 

and  attached  to  the  policy  were  the  Institute  Time 
Glauses  1900,  which  include  the  following  clause : 

G^eral  average  and  salvage  oharg^  payable  aooord- 
ing  to  foreign  statement  or  per  Tork*Aiitwerp  Boles  if 
in  aocordanoe  with  the  contract  of  affreightment. 

By  a  charter-party  dated  the  11th  Oct.  1900, 
made  hetween  the  plaintiff  and  Messrs.  Baars, 
Dunwodj,  and  Go.,  it  was  agreed  that  the 
Henriette  H,  should  carry  a  cargo  of  pinewood, 
including  a  deck  load  (if  required  by  the 
master),  from  Pensacola  to  Antwerp. 

It  is  the  regular  and  usual  course  of  trading 
for  vessels  from  Gulf  timber  ports  to  can*y  deck 
loads  of  timber  to  Gontinental  ports. 

Glanse  11  of  the  charter-party  was  as  follows : 

In  case  of  average  the  same  to  be  settled  according  to 
York- Antwerp  Bnles  1890,  excepting  that  jettison  of 
deck  cargo  (and  the  freight  thereon)  for  the  common 
safety  shall  be  allowable  as  general  average. 

The  Henriette  H,  sailed  during  the  continuance 
of  the  policies  from  Pensacola  on  the  29th  Nov. 
1900,  carrying  a  deck  load,  and  on  the  voyage  she 
suffered  diamasre,  and  it  became  necessary  for  the 
safety  of  the  ship  and  her  cargo,  in  consequence 
of  perils  insured  against,  to  jettison  part  of  the 
deck  load. 

The  remainder  of  the  cargo  was  delivered  at 
Antwerp. 

An  average  statement  was  prepared  at  Antwerp 
and  the  deck  cargo  jettisoned  and  its  freight  was 
included  as  general  average. 

By  Belgian  law,  apart  from  any  special  pro- 
vision in  the  charter-party,  the  jettison  of  the 
deck  cargo  and  the  freight  thereon  would  not  be 
the  subject  of  general  average. 

Carver,  K.G.  and  De  Hart  for  the  plaintiff. 

/.  A,  Hamilton,  K.G.  and  /.  B,  Athin  for  the 
defendants. 

Kennedy,  J. — In  this  case  a  point  has  been 
raised  which  is  obviously  thought  of  importance 


from  a  business  point  of  view,  but  which  I  confess, 
although  having  had  the  great  advantage  of  hear- 
ing both  the  arguments  of  Mr.  Hamilton  and  Mr. 
Atkin,  as  a  matter  of  construction  I  should  have 
thought  there  was  no  doubt  about.    But  one  may 
be  too  easily  led  wrong  in  construing  business 
documents  as  business  men  intended  them  to  be 
.appreciated.    All  I  have   to  say  is  what  is  the 
rigut  construction  taking   the  document  in  its 
ordinary  sense,  giving  to  the  words  what  appears 
to  me    to  be   the  fair  business  meaning  in  a 
transaction  of  marine  insurance.    The  question 
arises   as  to  the  liability  of  the  defendants  in 
respect  of  what  is  claimed  by  the  plaintiff  by  way 
of  indemnity  for  a  contribution  tnat  has  had  U> 
be  made  in  general  average,  and  the  particultr 
question  turns  upon  the  construction  of  a  clause 
in  the  policy:  "General  average    and  salvage 
charges  payable  according  to  foreign  statement 
or  per  Tork-A.ntwerp   Rules   if  in    acoordanoe 
with  the  contract  of  affreightment."    That  is  in 
the  clause  attached  to  the  policy  in  the  Institnte 
Time  Glauses  1900,  and  in  the  body  of  the  policy 
itself  appears — "  General  average  payable  accord- 
ing to  foreign  statement  if  so  made  up  or  York- 
Antwerp  Rmes  if  in  accordance  with  the  oontract 
of  affreightment.'*  Now,  I  could  quite  weU  conceive 
the  parties  coming  to  such  an  arrangement  as  the 
counsel  for  defendants  argued  the  arrangement 
is  if  this  clause   be  properly  construed.    They 
might  arrange  that  tne  pssurers  will  be  liable 
for  general  average  if  the  average  is  assessed  or 
adjusted  according  to  any  one  of  three  modes— 
first,  according  to  the  law  of  England ;  secondly, 
according    to    the    express    law    of    a    foreign 
country  where  there  was  no   express   agreement 
between  the  parties  to  the  contract  of  affreight- 
ment ;  and,  thirdly,  that  they  would  be  liable  to  an 
assessment  or  adjustment  of  the  general  average 
and  be  ready  to  pay  in  the  case  of  one  specific 
convention  only  between  the  parties — namely, 
on  the  York  •  Antwerp    Rules    being  included. 
But  I  cannot  so  read  the  provision,  which  appears 
to    me,    I   confess,    susceptible    of    a    natural 
meaning  which  is  also  a  sufficiently  good  basi- 
ness   meaning      This  was   a  time  poHcy.     The 
vessel  might  be  sailing  to  various  foreign  ports 
governed  by  various  foreign  laws.     As  a  matter 
of  fact,  there  had  to  be  an  adjustment  made  at 
Antwerp    and    a    general     average    statement 
prepared,  and  a  general  average  statement  was 
there  prepared  and  made  up.    It  is  not  contended 
here  that  that  statement  was  made  up  in  a  way 
contrary  to  the  law  of  the  country.     I  need  not 
decide  whether  or  not  when  you  use  the  words 
"  general  average  charges  payable  according  to 
foreign  statement "  that  does  or  does  not  mean 
according  to  foreign  statement   if  that  foreign 
statement  is  correct  according  to  foreign  law,  or 
as  it  is  put   in   the  sixth   edition   of  Amonld, 
from  which  I  quote :  "  The  underwriter  renders 
himself  liable  to  pay  according  to  the  foreign 
average  adjustment  if  made  at  the  foreign  p<»t 
in  accordance  with  the  law   in  force  at   that 
port";    or  whether,  as  stated    by  BovilU  CJ. 
in   Harris  v.  Scaram^nga  (26  L.   T.  Rep.  797; 
L.  Rep.  7  G.  P.  481 ;  1  Asp,  M.  G.  339),  deUvenng 
the  judgment  of  himself  and  Keating,  J.,  '*  that  if  a 
question  arises  as  to  whether  or  not  there  was  a 
claim  for  general  average  for  which  the  under- 
writer was  liable,  it  was  by  express  agreement  of 
the  parties  a  question  to  be  determined  by  the 
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foreign  adjustment."  It  is  said  that  there  is 
language  taking  a  different  view  and  justifying 
the  expression  in  Arnould  in  Hendricks  v.  AiMtra- 
Uisian  Insurance  Company  (30  L.  T.  Rep.  419 ;  2 
Asp.  M.  C.  44 ;  L.  Rep.  9  0.  P.  460)  and  also  in 
Mavro  v.  Ocean  Marine  Insurance  (32  L.  T.  Rep. 
743 ;  2  Asp.  M.  0.  500 ;  L.  Rep.  10  C.  P.  414).  I 
baye  not  got,  as  it  appears  to  me,  to  decide  that 
point.  By  agreement  here  between  the  parties  the 
average  statemeDt  has  to  be  made  in  accordance 
with  the  law  of  Belgium.  The  objection  by  the 
defendants  to  the  terms  of  that  adjustment  being 
valid  and  effective  against  them  is  that  that 
adjustment  admits  as  general  average  what  would 
not  be  admitted  by  the  law  of  Belgium  apart  from 
special  contract  between  the  parties.  But  what  is 
in  fact  in  the  average  statement  is  so  stated  in 
accordance  with  the  law  of  Belgium,  because  the 
law  of  Belgium  does  recognise  as  a  basis  for 
adjustment  expi-ess  terms  if  it  is  proved  that 
express  terms  have  been  made  between  the  parties 
to  the  contract  of  affreightment.  It  seems  to  me 
the  only  fair  construction  of  this  clause  is  that 
the  underwriter  undertakes  to  pay  according  to 
a  foreign  statement — I  will  assume  a  foreign 
statement  made  in  accordance  with  the  law  of  the 
foreign  country.  The  law  of  the  foreign  country 
in  this  case  Belgium,  recognises  as  one  of  the 
constituents  of  the  average  adjustments  the  special 
terms  of  the  contract  between  the  parties  There- 
fore the  foreign  statement  is  correctly  made  up 
having  regard  to  those  special  terms,  and  it  seems 
to  me,  therefoi-e,  that  the  underwriters  are  bound 
to  recognise  that  foreign  statement,  assuming 
that  the  foreign  statement  includes  a  statement 
made  according  to  foreign  law.  Now,  one  of  the 
arguments  is.  Why  make  a  special  exception  with 
regard  to  the  contract  of  affreightment  in  respect 
of  the  York- Antwerp  Rules  P  That,  I  presume, 
was  to  cover  this,  that  the  York- Antwerp  Rules 
are  very  commonly  adopted,  and  if  the  adjust- 
ment i»  not  made  in  that  foreign  country,  but, 
we  will  say,  is  an  English  adjustment,  they  are 
willing,  so  far  as  the  York- Antwerp  Rules  apply, 
to  adopt  the  liability  which  they  may  create  if 
the  parties  have  so  chosen  to  stipulate  in  their 
contract  of  affreightment  as  between  themselves. 
Otherwise  they  would  not  be  so  bound.  It  seems  to 
me  that  there  is  no  inconsistency  or  improbability 
from  a  business  point  of  view  in  say  log,  we  will 
take  the  foreign  statement  and  be  bound  by  that, 
although  it  may  in  the  result  conflict  with  our 
law,  and,  amongst  other  things,  embody  and 
recognise  the  special  contracts  between  the 
parties.  It  is  fair  and  just  to  the  owner  of  the 
ship  travelling  to  various  ports  of  the  world, 
having  himself  to  incur  variouis  liabilities  under 
various  laws,  which  of  corrse  in  fact  he  does  not 
know  beforehand,  that  his  insurers  should  indem- 
nify him  against  the  risk  of  having  to  pay  sums 
which  he  would  not  have  to  pay  uoder  the  English 
law.  So  far  as  knowledge  of  the  law  is  concerned, 
of  course  he  does  not  know  it,  but  if  he  does  study 
the  law  I  daresay  he  will  And  others  like  the 
Belgian  law,  which  embodies  in  the  terms  of 
adjustment  the  terms  of  a  special  contract  made 
between  the  parties ;  whereas  when  you  come  to 
English  law  the  assurer  says :  "  I  am  quite  willing 
to  adopt  the  York- Antwerp  Rules  if  the  parties 
agree  to  them  and  adopt  them  inter  se  and  stand 
upon  them,  but  otherwise  I  stand  upon  the  law 
of  England,  which  says  under  the  terms  of  the 


agreement  the  underwriters  are  not  responsible.'^ 
I  must  therefore  give  judgment  for  the  plaintiff. 

Judgmeni  accordingly. 

Solicitors :  Stibbard,  Gibion,  and  Co.,  for  Gibson^ 
PybtL8,sxid Pybtia, Newcastle-upon-Tyne;  WaltoaSf, 
Johnson,  Bubb,  and  Whatton, 


Aug.  2  and  Nov.  19, 1902. 
(Before  Kennedy,  J.) 

RowsoN  V.  Atlantic  Teansport  Company 

Limited,  (a) 

Damage  to  cargo— Exceptions  in  biU  of  lading-^ 
Faults  or  errors  in  the  management  of  vessel — 
Barter  Act  (U.S.A.)  1893. 

By  the  Harter  Act,  which  was  incorporated  in 
certain  bills  of  lading  under  which  butter  was 
shipped,  if  the  owner  of  a  vessel  transporting 
merchandise  exercises  due  diligence  to  make  the 
vessel  seaworthy  and  properly  manned  and 
equipped,  then  the  owner  is  not  to  be  responsible 
for  damage  **  resulting  from  faults  or  errors  in 
navigation,  or  in  the  management  of  the  said 
vessel" 

Owing  to  the  negligence  of  the  persons  in  charge 
of  the  refrigerating  apparatus  with  which  ike 
ship  was  fitted,  the  butter  was  damaged. 

Held,  that  mis  was  a  fault  or  error  in  the  manage* 
msnt  of  the  vessel,  and  that  the  owners  of  the 
vessel  were  not  liable. 

OOMMERCIAL  CAUSE. 

This  was  an  action  brought  by  the  plaintiff 
against  the  defendants  for  damages  for  breach 
of  contract  and  duty  in  the  carriage  of  goods  by 
water. 

By  the  points  of  claim  it  was  alleged  that  the 
plaintiff  had  suffered  damage  by  breach  of  con- 
tract by  two  bills  of  lading,  each  signed  by  the 
defendants  and  dated  the  29th  June  19CK),  of 
several  parcels  of  butter,  amounting  in  all  to  206 
tubs  and  170  boxes,  received  in  apparent  good 
order  and  condition  by  the  defendants  from 
Abraham  Hodgson  and  Sons,  to  be  transported 
by  the  steamer  Minneapolis  from  New  York  to 
London,  to  be  delivered  in  th^  like  good  order 
and  condition  at  London  unto  order  or  assigns. 

All  the  bills  of  lading  were  indorsed  to  the 
plaintiff,  to  whom  the  property  in  the  goods  passed 
by  Buch  indorsement. 

All  the  butter  was  delivered  in  a  damaged  con- 
dition, the  depreciation  on  the  same  amounting  to 
2502. 

By  their  defence  the  defendants  relied  on  the 
exceptions  contained  in  the  bills  of  lading  and 
the  terms  and  provisions  of  the  Harter  Act 
therein  incorporated,  that  neither  the  vessel,  her 
owner  or  owners  should  become  or  be  held  respon- 
sible for  damage  or  loss  resulting  from  faults  or 
errors  in  navigation  or  in  the  management  of  the 
said  vessel,  nor  from  inherent  defect,  quality,  or 
vice  of  the  thing  carried. 

The  faults  or  errors  upon  which  the  defendants 
relied  were  the  failure  on  the  part  of  those  in 
charge  of  the  refrigerating  machinery  to  properly 
work  the  same  and  to  keep  the  refrigerating 
chambers  at  a  proper  and  sufficiently  low  tempera- 
ture. 

(a)  Reported  by  W.  de  B.  BEaBKBT,  Esq.,  Bariisier  at-Lsv. 
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All  the  other  material  facts  appear  in  his  Lord- 
ship's judgment. 

/.  A.   Hamiltont  K.C.  and  Loehnis    for   the 
plaintiff. 

Bohson  K.C.  and  D.  Stephens  for  the  defen- 
dants. 

Nov,  19. — Kennedy,  J. — In  this  case  the  action 
has  been  brought  by   Arthur   Jopson  Bowson 
a.gainst  the  Atlantic  Transport  Company  Limited 
to  recoTer  damages  in  respect  of   injury  to  a 
quantity  of   butter  carried  by  the  defendants' 
vessel  at  the  end  of  June  and  beginning  of  July 
1900,  from  New  York  to  London,  under  two  bills 
of   lading,  of  which  I  have  had  the  originals 
produced  before  me ;  one  bill  of  lading  being  for 
^06  tubs  of  butter,  and  the  other  one  for  170  toxcs 
of  butter.     There  is  no  question  that  the  butter 
when  received  in  London  in  July  was  damaged, 
and  there  is  no  suggestion  that  the  butter  vmen 
received  by  the  defendante  for  carriage  on  board 
the  Minneapolis,  the  steamer  in  question,  at  New 
York  was  in  good  condition.     The  butter  in  these 
tubs,  or  boxes,  was  carried  on  board  the  Minnea- 
polis in  certain  chambers,  which  are  also  in  the 
evidence  called  boxes  by  some  of  the  witnesses — 
rooms  in  the  ship  in  which  there  is  insulation  for 
the  purpose  of  the  application  of  the  refrige- 
rating apparatus  with  whi^h  the  Minneapolis  is 
equipped  for  the  purpose  of  carrying  in  summer 
goods  such  as  butter,  and  also  for  the  purpose  of 
carrying,  as  she  did  in  two  other  chambers  on 
this  voyage,  dressed  meat  safely  and  in  good 
condition  to  the  port  of  discharge.    There  are,  as 
it  appears  to  me,    two  questions  substantially 
which  arise  for  decision  in  the  case ;  one  a  ques- 
tion of  fact,  the  other  a  question  of  law.    The 
question  of  fact  is  (the  burden  resting  unquestion- 
ably, in  my  view,  upon  the  defenduite)  whether 
or  not  they  have  proved  that  the  cause  of  the 
damage  to  this  batter  during  this  summer  voyage 
ot  the  Minneapolis  was  negligence  in  respect  of 
the  management  and  application  of  the  refrige- 
rating apparatus  to  the  four  chambers,  or  boxes, 
which  carried  the  butter.     The  question  of  law  is 
whether  or  not  if  the  defendante  have  shown  that 
that  was  the  cause  of   the    damage,  they  are 
entitled  to  rely  upon  the  protection  contained  in 
the  Act  of    Congress  of   the  United  States  of 
1893,  commonly  known  as  the  Harter  Act.     The 
same  questions,  to  the  extent  to  which  I  will 
mention  in  a  moment,  came  before  my  brother 
Walton,  in  November  of  last  year,  in  an  action 
brought  by  Mills  and  Sparrow  against  the  defen- 
dants, and  Walton,  J.,  in  the  judgment  which  I  have 
had  before  me,  came  to  the  conclusion  upon  the 
question  of  fact  that  the  defendaate  had  not 
satisfied  him  by  the   evidence  which  they  then 
adduced  that  the  damage  to  similar  butter  on  the 
same  voyage  was  caused  b^  the  negligent  manage- 
ment of  the  refrigerating  apparatus  on  board  the 
ship,  and  thereiore  it  became  unnecessary  for 
him  to  decide  the  question  of  law,  which  could 
only  arise,  as  I  have  said,  in  a  case  of  this  kind  if 
the  defendante  have  shown  affirmatively  that  the 
mischief  did  arise  from  negligence  in  the  manage- 
ment of  the  refrigerating  apparatus.     I  have  to 
consider   therefore,    and  1    have  carefully  con- 
sidered here,  first,  whether  or  not  the  burthen  of 
proof  has  in  the  case  before  me  been  satisfied, 
in    the   action    of  Mills    and    Sparrow  against 
the  Atlantic  Transport  Company,    my    brother 


Walten,  after  carefully  reviewing  what  evidence 
was  before  him,  pointed  out  that  he  could  not  be 
asked  to   make    a   guess    as    to   the  cause  of 
the  loss.    He  said  :  *'  I  might  perhaps  guess  as  a 
mere  matter  of  guessing  that  very  likely  there 
was  some  negligence  on  the  part  of  the  engineers 
during  the  voyage,  but  1  cannot  dispose  of  this 
case  in  that  way.    It  may  be  that  there  is  a  case 
of  suspicion — ^that  may  be — but  if  I  ask  myself 
was  there  negligence  on  the  part  of  the  engineers 
during  the  voyage  in  the  use  of  this  machinarT, 
and  was  this  damage  the  result  of  that,  the  only 
answer  I  can  p^ve,  after  very  carefully  considering 
the  evidence,  is  that  I  do  not  know ;  I  cannot  find 
it  as  a  fact;   I  simply  have  not  the  materials 
before  me  which  satis^  me  one  way  or  the  otiier 
that  there  was.     Of  course,  if  the  plaintiffs  here 
have  to  prove  that  there  was  no  negligence  the 
case  would  be  very  different,  but  the  defendants 
have  to  satisfy  me  reasonably  and  fairly  that 
there  was  negligence."    In  that  case  there  was,  as 
I  understand  the  evidence,  no  proof  from  New 
York,  the  port  of  lading,  as  to  the  condition  of 
the  refrigerating  apparatus  when  this  butter  was 
loaded  on  board,  when,  of  course,  the  chambers 
should  be  cool,  or  as  te  the  condition  of  the 
apparatus    when,    the     butter    being   received 
there,  the    refrigerating    apparatus    was   being 
run  for  the  purpose  of  maintaining  the  prop^ 
degree  of   coolness.    The  evidence  was  entirely 
wanting.    There  was  also  no  evidence  then  caUed 
from    uie  engine-room,  so  far  as  regards  the 
person  who  was  primarily  responsible,  because 
actually   in    supreme     command — namely,  Mr. 
Edwards.    Edwards  was  not  called  then,  because, 
as  appears  from  Walton,  J.'s  judgment,  as  well 
as  from  the  stetemente  before  me  on  the  hearing 
of  this  case,  in  fact  his  address  was  not  known; 
he  left  the  ship  soon  after  her  arrival,  and  had 
gone,  as  I  understand,  to  Folkestone,  and  although 
in  fact,  if  a  certain  line  of  inquiry  had  been 
adopted — ^namely,  inquiry  from  other  persons  on 
board  tiie  ship  —  his  address  might  nave  been 
known,  it  was  not  in  fact  known,  and  his  evidence 
therefore   was  not  procured  by  the  defendants 
for  the  trial.    To  that  Walton,  J.  calls  express 
attention.    Now,  I  have  had  before  me,  in  addi- 
tion to  evidence  of  a  very  full  kind  as  to  the 
stete  of  things  on  the  shipment  at  New  York 
with  regard   to   what  was   done  to  make   the 
chambers  properly  cool  for  the  reception  of  the 
butter — with  regard  to  the  teking  of  temperatnme 
both  liefore  and  during  the  actual  shipment,  and 
with  regard  to  the  good  working  of  the  refrige- 
rating apparatus  when  this  vessel  was  loaded- 
very  fall  evidence,  both  documentaiy,  and  in  the 
case  of  Mr.  Nobbitt  oral,  from  New  i  ork.    I  have 
had  also  the  evidence  of  Mr.  Edwards,  and  as 
a    result   of   that  evidencA  —  to    which    I   inll 
refer  somewhat  more  in  deteil  in  a  momentr— 
coupled  with  the  fact  that,  as  really  is  undis- 
puted, there  were  no  material  or  serious  repairs 
which  were  done  to  the  machinery  at  the  termina- 
tion of  the  voyage  in  Bnglana  by  the  firm  of 
Messrs.  Hall,  whose  machinery  it  was,  and  the 
fact  that  no  complaint  had  been  made  on  the 
previous  two  voyages,  or  either  of  them,  on  one 
of  which,  at  all  events,  the  refrigerating  apparatos 
was  used.    Coupled  with  that  fact  the  evidence,  I 
feel  bound  to  say,  bas  satisfied  me  that  there  was 
negligence  upon  this  voyasre  which  was  the  cause, 
and  that  negligence  is  the  cause,  to  which  the 
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mischief  here  ou^ht  to  be  attributed.  There  is  no 
donbt  of  the  misohief ;  there  is  no  imputation 
upon  the  character  and  condition  of  the  bntter 
when  shipped;  and,  farther,  as  my  brother 
Walton  pointed  out  in  that  case,  even  if  it  had 
been  at  all  moist,  or  sloppy,  as  it  must  be  caUed, 
when  shipped,  if  the  refrigerating  apparatus  was 
in  good  order,  and  was  properly  worked,  the 
batter  ought  to  have  been  hardened  before  its 
arrival  in  this  country ;  there  is  no  doubt  of  the 
damage  when  the  cargo  arrived,  and,  in  addition 
to  the  evidence  before  him,  there  is  proved  to  me 
satisfactorily  that  great  care  was  exercised  in  my 
view  as  regards  the  shipment.  It  is  proved  to  me 
that  the  refrigerating  apparatus  in  cooling  the 
chambers  was  found  to  run  perfectly.  [His 
Lordship,  after  dealing  with  the  evidence,  con- 
tinued:] Now  I  come  to  that  which  required 
me  to  reserve  my  judgment,  because  I  formed  a 
clear  and  definite  conclusion  upon  the  evidence  at 
the  time,  and  a  minute  and  careful  examination 
of  the  evidence  since  has  only  gone  to  confirm  me 
in  that  conclusion.  Then  the  question  is.  Is  that 
a  defence  P  And  I  have  felt  considerable  diffi- 
culty in  coming  to  a  conclusion. 

The  matter  turns  upon  the  proper  construction 
of  the  Harter  Act  with  regard  to  this  state  of  facts. 
The  two  bills  of  lading,  as  I  have  said,  embodied  as 
a  term  this :  "  It  is  mutually  agreed  that  this  ship- 
ment is  subject  to  all  the  terms  and  provisions  of 
and  all  the  exemptions  from  liability  contained  in 
the  Act  of  Congress  of  the  United  States  approved 
on  the  thirteenth  day  of  February  1893  and 
entitled  '  An  Act' Relating  to  the  Navigation  of 
Vessels,'  <&c."  It  is  agreed  in  this  case  that  the 
qneRtion  stands  thus.  It  turns  upon  sect.  3  of 
the  Act  in  question :  '*  That  if  tJie  owner  of  any 
vessel  transporting  merchandise  or  property  to 
or  from  any  port  in  the  United  States  of  America 
shall  exercise  due  diligence  to  make  the  said  vessel 
in  all  respects  seaworthy  and  properly  manned  and 
equipped  and  supplied,  neither  the  vessel,  her 
owner  or  owners,  agent  or  charterers  shall 
become  or  be  held  responsible  for  damage 
or  loss  resulting  from  faults  or  errors  in 
navigation  or  in  the  management  of  said  vessel." 
Now,  I  am  satisfied  that  in  this  case  not  only  due 
diligence  was  exercised,  but  in  fact  tbe  vessel  was 
in  all  lespecte  seaworthy  and  properly  manned, 
equipped,  and  supplied.  There  is  abundant 
affirmative  evidence  and  nothing  to  the  contrary 
of  that.  Then  arises  this  question :  Assuming 
that  to  be  so,  is  the  damage  by  reason  of  negli- 
Kence  with  regard  to  the  refrigerating  apparatus 
and  the  temperature  of  these  chambers  resulting 
from  it,  a  fault  or  error  in  the  management  of  the 
said  vesael  P  That  question  is  one  with  which  my 
brother  Walton  desdt  to  some  extent  in  the  judg- 
ment to  which  I  have  referred,  and  he,  with  his 
very  great  experience  of  this  class  of  question, 
felt  exactly  as  I  feel,  that  it  is  very  difficult  to 
determine  precisely  whether  mismanagement  of 
refrigerating  machinery  during  the  voyage  is 
mismanagement  of  the  ship  as  a  ship  affecting 
the  safety  of  the  cargo,  or  merely  mismanage- 
ment of  the  cargo,  affecting  the  safety  of  me 
cargo.  **  It  seems  to  me,"  he  said,  "  to  be  very 
close  to  the  line,  and  it  would  be  very  difficult  to 
determine  on  which  side  of  the  line  the  present 
case  falls.  If  it  is  merely  mismanagement  of  the 
car^o,  then  I  think  it  is  not  a  fault  or  error  in 
navigation  or  in  the  management  of  the  vessel 


within  the  meaning  of  sect.  3  of  i^e  Harter  Act. 
If  it  is  mismanagement  of  the  ship  as  a  ship,  then, 
according  to  the  decision  in  The  Mdney(S2  L.  T. 
Rep.  27 ;  9  Asp.  M.  0.  39 ;  (1900)  P.  112),  it 
would  be  an  error  or  fault  in  the  navigation  or 
management  of  the  vessel  within  the  meaning  of 
sect.  3  of  the  Harter  Act."  He,  however,  found  it 
unnecessary  for  him  in  that  case,  owing  to  the 
state  of  i^e  facts,  to  give  a  solution  of  tne  diffi- 
culty. I  need  not  say  that  even  merely  from 
what  he  said  I  think  there  was  a  difficulty,  but  I 
think  it  is  obvious  to  anybody  that  it  is  a  very 
difficult  question,  and  I  propose  very  shortly  to 

F' ve  my  reasons  for  the  view  which  on  the  whole 
have  come  to  with  regard  to  it.    It  seems  to  me 
to  be  clear,  to  start  with,  that  the  protection  is 
given,  as  far  as  it  is  given  by  the  Act,  upon  the 
condition  of  the  vessel  being  one  in  respect  of 
which  the  owners  have  exercised  due  diligence  to 
make  the  vessel  in  all  respects  seaworthy  and 
properly  manned,  equipped,  and  supplied.    Now, 
a  vessel  which  has  to  carry  cargo  which  can  onlj 
be  safely  carried  if  the  refrigerating  machinery  is 
in  proper  order  is  a  vessel  to  which,  according  to  a 
series  of   decisions  both   in    this   country  and 
America,  the  term  "  seaworthiness  "  would  be  pro- 
perly applied.     It  is  a  term  which  originally  no 
doubt  was    used    in    days  when  refrigerating 
apparatus  of  course  was  unknown — ^like    many 
other  parts  of    modem    appliances  and   equip- 
ments for  the  safe  carriage  of  cargo.    In  a  sense 
of  course  it  is  obviously  nob  a  happy  term  to  use, 
except  with  regard  to  that  condition  of  the  vessel 
whicn  enables  the  owner  in  respect  of  her  cargo 
to  keep  it  free  from  perils  of  the  sea ;  but  it  is  a 
well-known  term,  a  well-recognised  term,  and  to 
my  inind  the  proper  view  to  take  of  this  section 
is  that  "  in  all  respects  seaworthy  and  properly 
manned,  equipped,  and  supplied     means  in  all 
respects  fit  to  carry  the  particular  cargo  safely 
in  respect  of  the  dangers  which  but  for  proper 
fittings  and  equipment  might  damage  it  during 
carriage.    There  is  a  case  which  is  raerred  to  in 
Mr.  Carver's  well-known  book,  in  the  portion 
which  deals  with  this  class  of  case  which  I  have 
referred  to,  and  it  is  the  only  American  case 
which  I  think  I  need  refer  to— namely,  the  case 
of  The  Thames  (61  Fed.  Rep.  1014).    The  District 
Judge  in  that  case  said  in  the  course  of  the 
judgment :  **  The  term  *  seaworthy '  is  relative.    A 
ship  leaking  in  her  deck  may  be  seaworthy  for 
carrying  stone,  iron,  coal,  and  for  many  other 
things  even  more  valuable  in  respect  to  avoirdu- 
pois.   But  it  cannot  legitimately  be  contended 
that  a  ship  is  seaworthy  as  to  perishable  articles 
when  it  leaks  in  such  a  manner  and  degree  as  to 
cause  damage  to  a  very  large  proportion  of  such 
articles  by  a  process  plain  to  all  on  board  and 
obvious  throughout  the  voyage."    Then  he  refers 
to  the  particular  carg^  there,  which  was  flour,  and 
proceeds :  "  A  ship  may  be  seaworthy  as  to  one 
Sort  of  cargo  and  unseaworthy  as  to  another. 
Where  a  customary  and  well-known  article  of 
commerce  is  received  on  board  ship  and  carried 
on  a  voyage  the  master  guarantees  the  seaworthi- 
ness of  his  ship  for  taking  charge  of  that  article. 
As  to  her  cargo,  seaworthiness  is  that  quality  of  a 
ship  which  fits  it  for  carrying  safely  the  parti- 
cular merchandise  which  it  takes  on  board.    The 
ship   is  impliedly  warranted  to   be   seaworthy 
quoad  that  article,  and  if  damage  occurs  in  con- 
sequence of  the  unfitness  of  the  ship  for  cany- 
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ing  that  ardole,  the  ship  is  liable  and  cannot 
exonerate  itself  by  proving  the  non  sequiiur 
that  it  is  capable  of  carrying  safely  and  with- 
out damage  some  other  article  of  a  different 
character." 

The    same  view  as    to    unseaw6rthines8    was 
taken  in  the  case  I  am  about  to  refer  to.    I 
need  only  refer  to  that  case  because  it  is  closer 
in  subject-matter  to  the  present  case.    That  was 
a  decision  of  the  Court  of  Appeal,  affirming  a 
judgment,  I  think  of  my  brother  Mathew,  in  the 
case  of   Oumers  of  Cargo  on  Skip  Maori  King 
V.  Hughes    (73  L.  T.  Rep.  141;    8  Asp.  M.  0. 
65 ;  (1895)  2  Q.  B.  550).     There  the  preliminary 
question  had  to  be  decided  as  to  whether,  accord- 
ing to  the  terms  of  the   bill  of  lading,  there 
was  an  imjplied  warranty  that  the  i^frigerating 
machinery    was   at   the    time   of    shipment   fit 
to  carry  the  frozen  meat  in  good  condition  to 
Europe,  and  in  the  course  of  those  judgments  of 
the  late    Master  of   the   Rolls    and  the  Lords 
Justices  the  matter  is  fully  dealt  with,  but  the 
prlucipal  parts  to  which  I  think  it  necessary  to 
refer  here  are  passages  in  the  judgment  of  Kay, 
L.J.  at  pa^s  558  und  559.     The  Lord  Justice 
says,    quotmg  Lord    Blackbum*s  judgment   in 
Steel  ▼.  State  Line  Steamship  Company  (37  L.  T. 
Rep.  333;  3  Asp.  M.  C.  516;  3  App.  Cas.  72): 
"  I  take  it,  my  Lords,  to  be  quite  clear,  both  in 
England  and  in  Scotland,  that  where  there  is  a 
contract  to  carry  goods  in  a  ship,  whether  that 
contract  is  in  the  shape  of  a  bill  of  lading,  or  any 
other  form,  there  is  a  duty  on  the  part  of  the 
person  who  furnishes  or  supplies  that  ship,  or 
that  ship's  room,  unless  something  be  stipulated 
which  should  prevent  it,  that  the  ship  shall  be  fit 
for  its  purpose.    That  is  generally  expressed  by 
saying  that  it  shall  be  seaworthy ;  and  I  think 
also  in  marine  contracts,  contracts  lor  sea  carriage, 
that  id  what  is  properly  called  a  '  warranty,'  not 
merely  that  they  should  do  their  best  to  maiLe  the 
ship  fit,  but  that  the  ship  should  really  be  fit.'* 
And  he  deals  with  the  question  of  seaworthiness 
at  the  earlier  page,  557,  in  this  way  :  "  Supposing, 
however,  that  it  should  be  necessary  to  make  such 
an  inquiry,  the  real  inquiry,  as  it  st-ems  to  me, 
would  be,  not  as  to  the  '  unseaworthiness '  of  the 
ship  properly  so  called,   but  whether  the   ship 
was,  at  toe  time  when  the  goods  were  shipped, 
provided  with  proper  appliances  to  enable  her  to 
carry  these  goods  in  their  hard  frozen  condition, 
and  deliver  them  in  that  condition  at  the  end  of 
the  voyage."    Now,  in  this  case  the  ship  held 
herself  out  as  a  carrier  in  thcbe  rooms  of  carso 
which    could    onjy    safely    be    carried   if   the 
rooms  were  refrigerated.    It  differs  so  far  from 
Owners  of  Cargo  on  Ship  Maori  King  v.  Hughes 
(sup.)  th^t  in  that  case  I  think,  if  I  recollect 
rightly,  the  bill  of  lading  was  headed  **  Refrige- 
rator Bill.''     There  is  no  question  in  this  case — 
indeed  it  is  common  ground — that  the  butter 
could  not  be  safely  carried  except  in  the  refrige- 
rating chamber,  which  was  kept  refrigerated,  and 
that  the  shippers  of  the  cargo  would,  of  course, 
have  said,  as  it  seems  to  me  correctly,  that  if  that 
ship   had  taken  that    butter,  and  delivered   it 
damaged  without  refrigerating  apparatus  in  that 
chamber,  the  ship  was  not  seaworthy  in  respect  of 
the  butter.    That  was  the  business  of  the  trans- 
action ;  they  were  seeking  to  get  this  butter  trade ; 
the^  held  themselves  out  and  undertook  to  load 
it  m  such  a  chamber  as  was  fit  for  the  carriage 


of  the  goods.  Perhaps  the  strongest  case  of 
inferring  a  duty  of  this  kind  is  something  which 
is  not  exactly  this,  but  it  is  a  case  which  is  com- 
paratively  recent,  and  is  one  which  we  know  of  as 
the  Bullion  case — Queensland  National  Bank  t. 
Peninsular  and  Oriental  Steamship  Company 
Limited  (78  L.  T.  Rep.  67 ;  8  Asp.  M.  C.  338  ^ 
(1898)  1  Q.  B.  567 ;  3  Com.  Cas.  51)— in  which 
it  was  held  that  if  you  hold  yourself  out  ta 
carry  bullion,  not  only  do  you  undertake  to 
find  room  for  it  in  the  ship,  but  such  a  place  as  will 
make  it  reasonably  safe  by  being  sufficientlj 
strong  for  the  carriage  of  an  ardcle  of  that 
kind,  which  is  exposed  to  theft  If  that  is 
so  that  is  the  reason  which  brings  me,  rightly 
or  wrong' y,  to  the  conclusion  that  if  the 
proviso  would  not  be  rightly  fulfilled  unless 
there  was  proper  refrigerating  machineiy  to 
keep  the  butter  cool,  if  the  ship  would  be  un- 
seaworthy  in  that  state  of  fact«,  then  if  she  is 
rendered  unseaworthy  during  the  voyage  by  the 
negligence  in  the  use  of  that  room,  that  is  mis- 
management of  the  vessel  with  regard  to  the 
cargo,  and  it  cannot  be  said  not  to  be  mismanage- 
ment of  the  vessel.  If  she  would  be  as  a  vebsel 
unseaworthy  in  re»pect  of  the  carriage  of  those 
goods  if  she  had  not  got  that  refrigerating 
machinery  in  good  order  to  work — if  the  room 
was  not  fitted — I  cannot  escape,  as  it  seems  to 
me,  from  the  logical  conclusion  that  if  she  is  so 
fitted,  and  by  negligence  during  the  voyage  tlut 
part  of  her  is  made  dangerous  and  unseaworthy 
in  respect  of  that  which  is  carried  in  it,  it  must 
be  a  fault  or  error  in  the  management  of  the 
vessel.  She  would  not  have  been  a  seaworthy 
vessel  had  she  not  got  the  appliances.  If  she  is 
made  unseaworthy  during  the  voyage  by  negli- 
gence, it  is  an  error,  or  fault,  in  the  management 
of  the  vessel  of  which  this  equipment  of  this 
chamber  is  part.  The  refrigerating  apparatus  is 
in  fact,  of  course  in  a  sense,  a  thing  that  could 
be  taken  out ;  so  might  the  insulating  chambers 
as  far  as  that  goes ;  the  steam,  I  understand,  is 
supplied  from  the  main  boilers,  but  otherwise 
there  is  no  immediate  connection  with  the  rest  of 
the  engine.  But  if  you  undertake  to  carry  cargo 
safely  you  must  have  your  appliances  and  your 
refrigerating  machinery,  just  as  in  the  case  of  a- 
vess^  carrying  wet  sugar  {Stanton  v.  Richardson^ 
33  L.  T.  Rep.  193 ;  3  Asp.  M.  C.  23 ;  L.  Rep. 
7  C.  P.  421)  you  must  have  your  pumps. 
You  must  have  in  such  a  case  as  this  that 
refrigerating  apparatus  fit  at  the  start,  or  you 
will  not  comply  with  the  condition  of  the 
Barter  Act;  amd  if  there  is  an  error  or  fault 
which  causes  damage  or  loss  from  your  mis- 
management of  that  part  of  your  ship,  which 
is  vour  refrigerating  apparatus,  without  which, 
unless  it  was  in  good  condition  at  the  start,  the  ship 
would  have  been  unseaworthy,  it  is  a  fault  or  etrur 
in  management,  and  not  in  navigation.  I  adopt 
(and  I  think  I  am  following  it  in  this  respect 
although  it  does  not  decide  this  case)  a  decision 
of  the  Divisional  Court  in  the  Admiralty  Division, 
which,  of  course,  I  should  be  bound  by,  whatever 
it  decided,  and  whatever  my  view  might  be  if  it 
absolutely^  governed  this  case.  I  believe  I  am 
deciding  entirely  in  accordance  with  the  view  of 
the  learned  judges,  Jeuue,  P.  and  Barnes,  J. 
That  is  the  case  of  The  Rodney  {sup.)  (which 
followed  the  earlier  case  of  The  QltnochU  (73 
L.  T.  Rep.  416 ;  8  Asp.  M.  C.  218 ;  (1896)  P.  10). 
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That  was  a  case  in  which — *'  During  the  voyage 
the  vessel  met  with  heavy  weather,  and  the  fore- 
castle becoming  flooded,  the  boatswain,  while 
endeavouring,  with  the  aid  of  a  poker,  to  clear  a 
pipe  used  to  carry  oS  the  drainage,  drove  a  hole 
through  it,  thereby  admitting  water  into  the  fore- 
hold,  and  damaging  a  portion  of  the  cargo.  The 
owner  of  the  cargo  sought  to  render  the  ship- 
owner liable.  Held,  by  the  Divisional  Court 
( Jeune,  P.  and  Barnes,  J.),  reversui^  the  decision 
of  a  County  Court  judge,  that  the  shipowner  was 
exempt  from  liability,  as  the  damage  resulted 
from  a  fault  in  the  *  management*  of  the  vessel, 
the  act  having  been  done  for  the  purpose  of 
rendering  the  forecastle  habitable — that  is,  with 
the  object  of  rendering  the  ship  proper  for  the 
purpose  for  which  she  was  intended."  As  I  say, 
I  think  that  does  not  exactly  cover  this  case,  but 
what  I  especially  quoted  it  for  was  for  the  same 
reason  that  the  learned  counsel  cited  it  to  me  in 
this   case  when  they  brought  that  case  under 


my  notice  —  namely,  the  language  used  by 
Barnes,  J.,  which  is  also  referred  to  by  Walton,  J. 
in  bis  judgment  to  which  I  have  referred  more 
than  once.  The  last  words  in  the  judgment  of 
Barnes,  J.  are :  **  I  think  that  the  words  '  faults  or 
errors  in  the  management  of  the  vessel '  include 
improper  handling  of  the  ship  as  a  ship,  which 
affects  the  safety  of  the  cargo."  Well,  is  the 
refrigerating  apparatus  the  ship  or  part  of  the 
ship  r  Clearly  it  is  with  regard  to  the  warranty 
of  8eawoi*thinees,  on  the  decisions.  Why  is  it  not 
a  part  of  the  ship  when  we  come  to  deal  with  that 
second  part  of  the  Harter  clause,  which  refers  to 
the  errors  which  may  arise  from  mismanagement  P 
It  is,  as  it  appears  to  me,  the  only  logical  solution 
of  the  question  which  I  have  to  solve  here  and  to 
decide,  to  say  that  the  mismanagement  of  this 
machinery  —  for  that  is  what  it  is  —  the  mis- 
management of  that  part  of  the  ship  which  is  the 
machinery  and  the  chambers — is  a  mismanage- 
ment which  is  a  mismanagement  of  the  ship,  or, 
as  the  clause  expresses  it,  "  the  damage  or  loss 
resulting  as  a  damage  or  loss  which  results  from 
the  faults  or  errors  in  the  management  of  the 
said  vessel."  I  therefore  in  this  case,  on  the 
evidence  before  me,  must  give  judgment  for  the 
defendants,  who  have  satisued  the  first  half  of  the 
clause,  and  have  become,  therefore,  entitled  to  the 
protection  of  the  second  half. 

Judgment  for  the  defendants. 

Solicitors :      Waltons,    Johnson^     Buhh,     and 
Whatton  ;  Holman,  Birdwood,  and  Co, 


Monday,  Dec.  15, 1902. 

(Before  Bioham,  J.) 

Be  AN  Arbitration  between  Newman  and 
Dale  Steamship  Company  Limited  and 
THE  British  and  South  American  Steam- 
ship  Company,  (a) 

Charter-party  —  Demurrage  — Exception  clause — 
Exception  of  fire-^Whether  for  benefit  of  char^ 
terer  as  well  as  shipovmer, 

A  eharteT'party  made  between  the  otoners  of  a 
ship  and  the  charterers  provided  that  a  certain 
number  of  days  should  be  allowed  for  loading 
and  umloading  the  cargo,  after  which  demurrage 

(a) Reported  by  W.  W.  Orb,  Esq.,  BarriBter-at-Law. 


was  to  be  paid  at  a  specified  rate,  and  it  also 
contained  the  usual  exception  clause,  with, 
among  others,  the  exception  of  fire. 
Held,  on  the  authority  of  Barrie  v.  Peruvian  Cor- 
poration (2  Com.  Cas.  50),  that  the  exceptions 
applied  for  the  benefit  of  the  charterers  as  well 
ojsfor  the  benefit  of  the  shipoumers,  and  that  the 
charterers  were  by  the  exception  of  fire  excused 
from  paying  demurrage  in  respect  of  a  neces- 
sary delay  occasioned  by  a  fire  breaking  out  in 
the  cargo  while  the  cargo  was  being  discharged, 
but  were  not  excused  in  respect  of  a  further  delay 
which  was  not  occasioned  in  consequence  of  the 
fire. 

Award  stated  by  an  umpire  in  the  form  of  a 
special  case. 

1.  By  a  charter-party  dated  the  16th  July  1901, 
made  between  the  Newman  and  Dale  Steamship 
Company  Limited,  owners  of  the  steamship  Aqua, 
of  London  (hereinafter  called  the  owners),  of  the 
one  part  and  the  British  and  South  American 
Steamship  Company  (hereinafter  called  the 
charterers)  of  the  other  part,  it  was  provided  that 
the  steamship  Aqua  should 

Proceed  to  New  York  and  there  load  as  required  by 
charterers  (after  having  hankered  and  being  in  every 
reepect  ready  for  the  voyage)  a  fall  and  complete  cargo 
of  hay,  alfalfa,  and  (or)  bran  which  freighters  ma^  send 
alongside  for  shipment  .  .  .  and  being  so  loaded 
shall  proceed  to  Table  Bay  for  orders  which  are  to  be 
given  within  twenty-fonr  hours  of  the  captain's  applica- 
tion to  charterers'  agents  for  same  on  arrival  to  dis- 
charge  (always  afloat)  at  one  or  two  ports  between  Cape 
Town  and  Delagoa  Bay  (both  ports  inoladed)  as  ordered 
and  there  deliver  the  same,  in  consideration  whereof 
the  freighters  shall  pay  for  the  fall  reach  and  hire  of 
said  ship  as  above  with  exceptions  as  stipulated  for 
the  said  voyage  a  lump  sum  of  67501.,  payable  one- 
third  in  London  in  cash,  on  sailing  if  required  less 
3  per  cent.,  or  one-half  advance  at  owners'  option  lets 
5  per  cent,  and  the  balance  in  London  in  cash,  seven 
days  after  receipt  of  consignees'  oertifioate  of  the 
right  and  true  delivery  of  the  cargo  in  full  of  all  port 
charges,  pilotages,  &c. 

2.  By  the  charter-party  it  was  also  provided  in 
clause  8  thereof : 

Twenty  -  four  weather  working  days,  Sundays  and 
holidays  excepted,  to  be  allowed  for  loading  and  dis- 
charging the  cargo,  after  which  demurrage  to  be  paid  at 
the  rate  of  451.  per  running  day  to  be  settled  in  London. 
Time  in  shifting  ports  not  to  count  as  lay  days. 

It  was  also  therein  provided  that,  should  any 
dispute  arise  between  the  owners  and  the  char- 
terers, the  matter  in  dispute  should  be  referred  to 
the  arbitration  of  two  persons  at  London,  one  to 
be  appointed  by  each  of  the  parties  thereto,  or  the 
umpire  of  the  two  so  chosen,  and  the  decision 
of  the  arbitrators  or  umpire  should  be  final,  and 
that,  for  the  purpose  of  enforcing  any  award,  that 
agreement  might  be  made  a  rule  of  court. 

3.  The  charter-party  contained  the  following 
clause  (clause  10)  as  to  strikes  : 

If  the  cargo  cannot  be  loaded  or  discharged  by  reason 
of  a  strike  or  lock-out  of  any  class  of  workmen  essential 
to  the  loading  and  discharging  of  the  cargo,  the  days  for 
loading  and  discharging  shall  not  count  during  thei  con- 
tinuance of  such  strike  or  look-out.  A  strike  of  the 
receiver's  men  only  shall  not  exonerate  him  from  any 
demurrage  for  which  he  may  be  liable  under  this  charter, 
if  by  the  use  of  reasonable  diligence  he  could  have 
obtained  other  suitable  labour,  and,  in  case  of  any  delay 
by  reason  of  the  before-mentioned  causes,  no  claim  for 
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damages  shall  be  made  bv  the  reoeiyers  of  the  oargo, 
the  owners  of  the  ship,  or  by  any  other  party  under  this 
charter. 

Then  immediatelj  after,  in  clause  11,  the 
charter-party  also  contained  the  following  excep- 
tions: 

The  act  of  Qod,  perils  of  the  sea,  fire,  barratry  of  the 
master  and  crew,  enemies,  pirates  and  thieves,  arrests 
and  restraints  of  princes,  rulers,  and  people,  collisions, 
stranding  and  other  accidents  of  navigation  excepted, 
even  when  occasioned  by  negligence,  defanlt,  or  error  in 
judgment  of  the  pilot,  master,  mariners,  or  other  servants 
of  the  shipowners.  Ship  not  answerable  for  losses 
through  explosion,  bursting  of  boilers,  breakage  of  shafts, 
or  any  latent  defect  in  the  machinery  or  hull,  not  result- 
ing from  want  of  due  diligence  by  the  owners  of  the  ship, 
or  any  of  them,  or  by  the  ship's  husband  or  manager. 

4.  The  cargo  was  shipped  under  a  bill  of  lading 
dated  the  12th  Aug.  1901,  and  was  delivered,  as 
hereinafter  mentioned,  at  East  London  to  the 
British  Gk>yemment,  who  were  the  consignees  of 
the  cargo.  Gopies  of  the  charter-party  and  of 
the  bill  of  lading  were  annexed  to  and  formed 
part  of  this  case. 

5.  The  vessel  sailed  froqi  New  York  on  the  ISth 
Aug.  1901,  and  arrived  in  Table  Bay  on  the  22nd 
Sept.  1901,  when  she  received  orders  to  proceed  to 
Easf;  London  and  discharge.  Five  lay  days  were 
occupied  in  loading  at  New  York. 

6.  The  Agua  arrived  at  East  London  on  the 
26th  Sept.,  and  notice  was  at  once  given  to  the 
representative  of  the  British  Government  at  the 
port,  but  she  did  not  begin  to  discharge  until  the 
l3th  Oct.  On  the  16th  Oct.  fire  broke  out  in  the 
cargo,  and  the  vessel  was  ordered  away  from  the 
disdiarging  berth  by  the  consignees  and  removed 
to  an  anchorage  in  the  rivt-r.  She  continued  at 
her  anchorage  discharging  damaged  hay  and  coals 
into  lighters  until  the  3rd  Nov.  1901,  when,  notice 
having  been  given  to  the  consignees  that  all 
damaged  cargo  had  been  discharged,  she  was 
a^in  ordered  to  her  discharging  berth,  and  con- 
tinued discharging  undamaged  cargo  until  the 
7th  Nov>^  when  the  whole  of  such  cargo  was  dis- 
charged. S6me  further  amount  of  damaged  hay 
was  then  found  in  the  vessel,  and  she  was  again 
moved  from  the  discharging  berth  to  an  anchorage 
in  the  river,  when  she  preceded  to  discharge  the 
damaged  cargo,  and  completed  such  discharge  at 
5  p.m.  on  the  11th  Nov.  1901. 

7.  During  discharge  the  owners  demanded  de- 
murrage from  the  charterers,  and  the  charterers 
paid  certain  sums  in  respect  of  such  demurrage 
under  protest,  and  claimed  to  recover  the  same 
or  a  portion  thereof,  or  to  deduct  the  same  from 
the  balance  of  freight  as  improperly  demanded. 

8.  The  owners  brought  an  action  against  the 
charterers  to  recover  the  balance  of  freight  and 
demurrage  owing  upon  the  charter-party  and  the 
same  was  by  or&r  of  the  High  Gourt  s&yed,  and 
it  was  ordered  that  all  matters  in  dispute  should 
be  referred  to  arbitrators  to  be  nominated  by 
each  party  and  their  umpire.  Two  arbitrators 
were  appointed,  and  Mr.  Pickford,  K.G.  was 
appointed  as  umpire.  The  arbitrators  were 
unable  to  agree,  and  thereupon  the  matters  in 
difference  were  referred  to  Mr.  Pickford  for  his 
award  and  determination  as  umpire. 

9.  The  facts  above  stated  were  proved  or  ad- 
mitted before  the  umpire,  and  the  only  question 
between  the  parties  was  as  to  the  amount  of 
demurrage  payable  to  the  owners  by  the  char-  I 


terers.  The  owners  claimed  twenfcy-ei^ht  days 
at  452.  a  day,  and  the  charterers  admitted  two 
days  and  sixteen  hours.  If  the  owners'  daim  were 
correct  there  remained  a  balance  due  to  them  ia 
respect  of  freight  and  demurrage  of  1091Z.  IZs.  1  li- 
ana if  the  clukrterers*  iJlowance  were  correct  no 
sum  remained  due  to  the  owners.  The  amount 
of  demurrage  payable  depended  partly  upon  the 
question  of  law  hereinafter  stated,  and  partly 
upon  questions  of  fact  not  material  to  this  case. 

10.  It  was  contended  on  behalf  of  the  char- 
terers that  the  exception  "  fire  "  in  the  charter- 
party  applied  to  the  obligation  of  the  charterers- 
to  dischiurge,  and  that  they  were  excused  by  the 
occurrence  of  the  fire  above  mentioned  from  all 
demurrage  caused  by  the  fire.  It  was  contended 
on  behalf  of  the  owners  that  the  exception  did  not 
apply  to  the  charterers'  obligation  to  discharge, 
and  that  the  charterers  were  not  thereby  excnaed 
from  liability  for  demurrage  occasioned  by  the 
fire.  The  umpire  consented  to  state  his  award  in 
the  form  of  a  special  case  raising  the  question 
which  of  those  contentions  was  right  in  law. 

11.  The  umpire  found  that  it  was  necessary  io 
remove  the  vessel  from  her  discharging  berth  in 
consequence  of  the  fire,  and  that  the  damaged 
hay  required  a  longer  time  to  discharge  than  if  it 
had  been  sound,  and  that  there  was  a  necessary 
delay  of  seven  diays  in  consequence  of  the  fire. 

12.  The  umpire  also  found  that  there  was  a 
further  delay  by  reason  of  the  following  dream- 
stances :  After  the  fire  had  been  extinguished 
and  the  vessel  could  have  been  safely  brought 
back  to  a  discharging  berth,  the  consignees  con- 
tinued to  discharge  the  damaged  hay  into  lighters 
in  the  river  instead  of  so  bringing  her  back  and 
continuing  the  discharge  at  the  bertJh.  This^ 
course  was  adopted  because  the  hay  was  damaged 
and  worthless  to  the  consignees,  and  was  under 
the  circumstances  a  reasonable  course  for  them  to 
pursue,  but  ^^  '^"^^^  ^^^  necessary  in  consequence 
of  the  fire.  He  found  that  the  delay  so  caused 
amounted  to  ten  days. 

13.  It  was  contended  that  the  charterers  were- 
freed  from  any  liability  for  demurrage  in  respect 
of  both  those  periods  of  seven  and  ten  days  by 
reason  of  the  above  exception  of  fire. 

14.  If  the  charterers'  contention  were  right  as 
to  both  of  the  periods  of  seven  and  ten  days,  tiie 
umpire  awarded  that  there  was  due  from  the 
charterers  to  the  owners  in  respect  of  the  matters 
so  referred  to  him  the  sum  of  562. 13t.  11<2. 

If  the  charterers*  contention  were  right  as  to- 
the  period  of  seven  days,  and  wron^  as  to  the 
period  of  ten  days,  the  umpire  awarded  that  there 
was  due  in  respect  of  these  matters  the  sum  of 
4592. 1«.  lid. 

If  the  charterers'  contention  were  wrong  as  to 
both  those  periods,  the  umpire  awarded  that  there 
was  due  in  respect  of  those  matters  the  sum  <^ 
791L  1«.  lid. 

He  awarded  that  the  charterers  should  pay  the 
costs  of  the  arbitration  and  of  his  award. 

The  question  for  the  opinion  of  the  court  was 
whether  the  contention  of  the  charterers  was 
correct  as  to  one  or  both  of  the  above  periods  of 
seven  and  ten  days. 

/.  A,  Hamilton,  K.G.  (L,  Noad  vrith  him)  for 
the  shipowners. — Glause  8  of  the  charter-party 
provides  as  to  the  number  of  the  days  alk>wea 
for  loading  and  unloading  after  which  demurrage 
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iraB  to  be  paid ;  and  clause  11  set  out  the  excep- 
tions, of  which  the  material  one  in  this  case  is 
**  fire."  In  no  view  of  the  case  are  the  charterers 
right  in  saying  that  they  are  excused  from  pay- 
ment as  to  the  ten  days,  as  to  which  there  is  an 
express  findinar  that  that  delay  was  not  caused  by 
the  fire.  Then  as  to  the  delay  of  seven  days,  the 
charterers  are  not  excused.  The  exception  applies 
only  for  the  benefit  of  the  shipowners,  and  does 
not  apply  for  the  benefit  of  the  charterers.  The 
express  words  in  the  exception  clause  do  not  seem 
to  refer  to  any  liability  of  the  charterers  so  as  to 
create  an  exception  in  their  favour ;  on  the  other 
hand,  clause  8  creates  an  express  obligation  on  the 
part  of  the  charterers  to  load  and  unload  within  a 
certain  time,  and  after  that  time  to  pay  demurrage, 
and  it  is  submitted  that  the  charterers  cannot  oe 
allowed  to  cut  down  that  express  obligation  under 
clause  8  by  any  inference  arising  from  clause  11 
as  to  the  exceptions.  The  charter-party  in 
clause  10  deals  with  one  circumstance  and  one 
only — namely,  strikes — which  is  expressly  put  in 
for  the  benefit  of  the  charterers ;  and,  that  being 
80,  the  charterers  cannot  afterwards  say  that 
clause  11  is  for  their  benefit.  The  current  of 
authority  is  principally  applicable  to  the  ship- 
owner's obligation  for  the  sjtfe  delivery  of  the  cargo, 
and  shows  tnat  these  exceptions  are  inserted  for 
the  benefit  of  the  shipowner  only,  and  not  for 
that  of  the  charterer.  The  matter  was  considered 
in  Blight  v.  Page  (3  B.  &  P.  295,  n.),  and  Lord 
Kenyon  there  held  in  an  action  by  the  ship- 
owners against  the  shippers  that  the  exception 
"  restraint  of  princes  and  rulers  '*  was  only 
applicable  to  the  shipowners.  In  Touteng  v. 
Hubbard  (3  B.  &  P.  291),  which  was  also  an 
action  on  a  charter-party  by  the  shipowners 
against  the  charterers.  Lord  Alvanley,  C.J.  said 
(at  p.  298)  :  "  I  will  first  consider  for  what 
purpose  and  for  whose  benefit  the  words 
"  restraint  of  princes  and  rulers  during  the 
said  voyage  always  excepted  *'  were  inserted  in 
the  charter-party.  It  appears  to  me  that  they 
were  introduced  for  the  benefit  of  the  master,  not 
of  the  merchant.  .  .  .  Lord  Kenyon  in  the  case 
of  Blight  V.  Page  {ubi  sup.)  put  this  construction 
on  an  instrument  nearly  simUar  with  the  present.'* 
Those  cases  show  that  this  exception  is  for  the 
benefit  of  the  shipowners  only ;  and  the  only  case 
^tgainst  that  proposition  is  the  case  decided  by 
Mathew,  J.  in  18§6  of  Barrie  v.  Peruvian  Corpora- 
tion (2  Com.  Cas.  50),  which  really  does  not  affect 
this  case.  The  clause  in  this  case  is  different 
from  the  clause  in  that  case,  and  the  difference 
shows  that  the  reason  why  the  charterers  got  the 
benefit  of  the  exceptions  in  that  case  was  that 
clauses  were  inserted  in  the  charter-party  in  that 
•case  which  were  considered  by  Mathew,  J.  to 
show  an  intention  that  the  charterers  should  get 
the  benefit  of  the  exception  clause.  That  is  not 
«o  in  the  present  case,  and  Barrie  v.  Peruvian  Cor- 
poration  {ubi  tup.)  is  therefore  distinguishable 
upon  that  ground.  [Bigham,  J. — I  have  always 
understood  that  this  clause  as  it  stands  here 
applies  to  the  shipowner  only  P]  Yes ;  the  clause 
must  be  read  as  a  clause  only  in  favour  of  the 
shipowner.    He  also  referred  to 

HuUhen  v.  Stewart,  6  Com.  Gas,  65. 

Carver,  K.C.  (F,  E.  Smith  with  him)  for  the 
charterers. — ^This  exception  clause  enures  for  the 
benefit  of  the  charterers  as  well  as  of  the  ship- 
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owners,  and,  although  the  word  "  mutually "  is 
frequently  introduced  in  the  form  that  the  ordi- 
nary risks  are  ''mutually  excepted,"  the  word 
**  mutually "  is  quite  unnecessary  to  give  the 
charterers  the  benefit  of  the  exceptions.  In 
Touteng  v.  Hubbard  {ubi  sup.)  the  exception  clause 
was  a  portion  only  of  a  larger  clause,  whereas 
here  it  forms  the  whole  clause.  In  that  case  (see 
3  B.  <&  P.,  at  p.  292),  as  well  as  in  the  case  of  Blight 
V.  Page  (3  B.  &  P.  295,  n.),  the  shipowners  were 
bound  to  **  deliver  the  same  " — that  is,  the  cargo 
— **  on  being  paid  freight  by  the  merchant,"  and 
the  exception  '*  restraint  of  princes  "  comes  imme- 
diately after,  so  that  the  words  of  that  exception 
came  in  as  a  qualification  of  the  obligation  to 
deliver,  and  were  therefore  held  to  to  for  the 
benefit  of  the  shipowners  only.  The  exception 
clause  in  this  charter-party  comes  after  the 
several  clauses  that  relate  to  the  voyage  to  the 
port  of  loading,  the  loading,  and  the  voyage  to 
and  delivery  at  the  port  of  discharge,  and  the 
exceptions  are  therefore  as  applicable  to  the 
charterers'  part  of  loading  and  unloading  as 
they  are  to  the  shipowners'  part  of  bringing  the 
ship  to  the  ports  of  loading  and  £scharge 
and  safely  delivering  :  (see  Ford  v.  Cotesworth, 
19  L.  T.  Rep.  634;  3  Mar.  Law  Cas.  O.  S. 
190,  468 ;  L.  Rep.  4  Q.  B.  127,  at  p.  137 ;  and 
in  Ex.  Ch.,  per  Martin,  B.,  23  L.  T.  Rep.,  at 
p.  166 ;  L.  Rep.  5  Q.  B.  544,  at  p.  548).  Martin,  B. 
there  says :  "For  my  own  part,  I  do  not  see  why 
the  clause,  *  restraints  of  princes  and  rulers,  &c., 
throughout  this  charter-party  always  excepted,' 
should  not  apply  to  the  present  circumstances  " 
— that  was,  to  the  excuse  of  the  charterers.  The 
view  taken  in  the  text-books  is  that  the  exception 
clause  in  the  chartei*-party  applies  to  exonerate 
both  shipowner  and  charterer  (see  Scrutton  on 
Charter-parties,  pp.  168,  169,  and  p.  174,  where 
it  is  said :  "  The  exceptions  in  the  bill  of  lading 
only  apply  to  exonerate  the  shipowner  or  carrier; 
exceptions  in  the  charter  apply  to  exonerate  both 
shipowner  and  charterer  ;  and  see  Carver^s 
Carriage  by  Sea,  sect.  150,  p.  175,  which  is  to  the 
same  effect).  The  case  is  really  concluded  by  the 
case  of  Barrie  v.  Peruvian  Corporation  {vbi  sup.), 
which  decides  the  exact  point.  There  the  excep- 
tion clause  was  the  same  as  this,  and  Mathew,  J. 
held  that  the  exception  enitred  for  the  benefit  of 
the  charterer  as  well  as  of  the  shipowner.  We 
must  look  at  this  charter-party  as  a  whole ;  all 
the  clauses  at  the  end  are  general  clauses  of 
general  application,  and  why  should  not  this 
exception  clause  be  of  f^eral  application  P  Unless 
there  is  some  indication  to  the  contrary  in  the 
charter-party  itself,  the  right  construction  is  to 
apply  the  clause  to  both  parties.  So  far  as  to 
the  question  whether  the  exceptions  apply  to  both 
parties.  The  next  question  is,  assuming  that 
they  apply  to  the  charterers,  how  far  they  apply. 
As  to  tne  delay  of  the  seven  days,  there  is  the 
express  finding  that  that  was  caused  necessarily 
by  the  fire.  £s  to  that  the  charterers  are  clearly 
excused.  As  to  the  ten  days,  there  is  the  finding 
that,  although  the  delay  was  not  necessarily 
caused  by  the  fire,  the  consignees  pursued  a  rea- 
sonable course  in  so  dischiurging  the  cargo,  and 
once  it  is  found  that  a  pai^  to  the  contract 
when  placed  in  a  difficult  position  acts  reasonably, 
that  is  sufficient  to  entitle  him  to  the  benefit  of 
the  clause.  The  charterers  are  therefore  excused 
as  to  both  periods. 

2  Z 
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Noad,  in  reply,  referred  to 

Oftrver,  sect.  611  ; 

Thiis  (or  Tits)  t.  ByerSt  34  L.  T.  Bep.  526 ;  3  Asp. 
Mar.  Law  Cas.  147 ;  1  Q.  B.  Dir.  244 ; 

and  to  the  judgments  of  Mathew  and  Smith,  JJ.  in 

Smith  V.  Dart  and  Son,  52  L.  T.  Bep.  218  ;  5  Asp. 
Mar.  Law  Cas.  360 ;  14  Q.  B.  Div.  105. 

BiGHAM,  J. — The  question  in  this  case  is  whether 
the  exception  in  the  charter-party  with  reference 
to  fire  enures  to  the  henefit  of  the  charterer  as  well 
as  to  the  benefit  of  the  shipowner.    For  my  own 
part,  if  I  had  to  decide  this  case  without  reference 
to  authority,  I  should  be  of  opinion  that  all  the 
exceptions  in  the  11th  clause  of  this  charter- 
party  were  intended  to  apply  exclusively  for  the 
Protection  of  the  shipowner  and  to  nothing  else, 
have  always  understood  these  clauses  to  be 
introduced  by  the  shipowner  for  his  own  benefit, 
and  for  his  own  benefit  only.    But  the  case  is  not 
devoid  of   authority.     I    have   the    decision  of 
Mathew,  J.  in  the  case  of  Barrie  v.  Peruvian 
Corporation  {ubi  sup ),  and  I  do  not  think  I  can 
decide  this  case  accordinf?  to  my  own  view  of  the 
intention  of  the  parties,  having  that  case  before 
me,  for  I  am  not  able  to  distinguish  satisfactorily 
the  present  case  from  the  case  of  Barrie  v.  Peru- 
vian  Corporation  {ubi  iup).    It  seems   to  me  to 
follow  that  if  the  decision  in  Barrie  v.  Peruvian 
Corporation  (ubi  sup,)  is  right,  then  the  excep- 
tions in  clause  11  of  this  charter-party  must  be 
applied  for  the  mutual  benefit  of  both  shipowner 
and   charterer.     It   is   ouite  a  common  thing, 
known  to  us  all,  that  the  charterer  not  infre- 
quently introduces  into  a  clause  of  this  kind  the 
word  "  mutually "  for  the  purpose  of  acauiring 
the  benefit  of  the  clause,  and  probably  under  the 
impression  that  if  he  did  not  do  so  he  would  not 
set  the  benefit  of  it ;  and  it  is  the  recollection  of  that 
fact,  amongst  others,  that  makes  me  disposed  to 
say  that  the  clause  without  the  word  "  mutuaUy  *'  in 
it  is  intended  only  for  the  benefit  of  the  shipowner. 
But,  I  repeat,  there  is  the  authority  of  the  judg- 
ment of  Mathew,  J.,  and  I  am  not  able  to  dlstin- 
ff uish  in  principle  the  present  case  from  that  case. 
Mathew,  J.  in  dealing  with  the  case  of  Barrie 
V.  Peruvian    Corporation  (ubi  sup,)  relies  upon 
certain  clauses  in  the  charter-party  which  point 
to  mutuality ;  and  he  says  that  he  sees  no  reason 
why  mutuality  should   not   be  applied   to  the 
clause  as  to  the  excepted  perils,  and  he  gives  an 
illustration  which,  to  my  mind,  applies  to  this 
case  just  as  much  as  it  did  to  the  case  with 
which  he  was  then  dealing.    He  says :  "  During 
the  argument  the  question  was  put :  If  the  cargo 
had  been  provided,  and  the  lighters  had  all  been 
sunk  " — which,  of  course,  would  have  been  a  peril 
of  the  sea — "  would  the  exceptions  have  applied 
to  protect  the  charterers?    To  my  mind  they 
womd  if  it  were  not  for  clause  3  " — a  particular 
clause  which  he  mentions  and  to  which  he  refers. 
He  must  have    thought  that  the  exception  of 
perils  of   the  sea  in  the  exception  clause  was 
intended  for  the  protection  of  both   shipowner 
and  chartei*er.     I  think  I   am    bound   by  that 
authority  to  say  that  the  exception  of  fire  in  this 
charter-party  applies  both  to  the  charterers  and 
the  shipowners,  and  that  therefore  the  charterers 
are  entitled  in  this  case  to  the  benefit  of  the 
protection  that  it  gives. 

Now,  the  next  question  in  the  case  is.  What 
protection  does  it  give  P    On  t^e  facts  as  found 


by   Mr.    Pickford,   I    am   of   opinion  that   the 
charterers   are   excused  from    payment  for  the 
seven   days   mentioned  in   par.  11  of  the  case. 
Mr.  Pickford  there  finds  that  it  was  necessary 
to  remove  the  vessel  from  her  discharging  berth 
in  consequence  of  the  fire,  and  that  the  damaged 
hay  required  a  longer  time  to  discharge  than  if  it 
had  been  sound,  and  that  there  was  a  necessary 
delay  of  seven  days  in  consequence  of  the  fire. 
The  facte  as  found  there,  I  think,  bring  that  part 
of  the  case  within  the  exception.    Then,  as  to  the 
other  part  of  the  case,  Mr.  Pickford  finds  that 
after  the  fire  had  been  extinguished,  and  the  said 
vessel  could  have  been  safely  brought  back  to  a 
discharging  berth,  the  consignees    continued  to 
discharge  the  damaged  hay  iuto  lighters  in  the 
river  instead  of  so  bringing  her  back  and  con- 
tinuing the  discharge  at  the  said  berth.    The  said 
course  was  adopted  because  the  hay  was  damaged 
and  worthless  to  the  consignees,  and  was,  under 
the  circumstences,  a  reasonable  course  for  them 
to  pursue,  but  it  was  not  necessary  in  consequence 
of  the  said  fire.    Then  he  says  that  the  delay 
there  amounted  to  ten  days.    I  am  of  opinion  that 
in  respect  of  those  ten  days  the  charterers  are  not 
excused.    The  fire  had  ceased  to  be  the  operat- 
ing cause  and  was  not    the    operating    cause 
during  these  days  at   all — that  is  to   say,  the 
exception  ceased  to  exist,  and  is    therefore  no 
longer  available  to  excuse  the  charterers.    The 
fact  appears  to  have  been  that  the  hay  had  been 
rendered  worthless  and  the  charterers  chose  to 
throw  it  away,  to  throw  it  overboard,  and  they 
could  do  it  much  more  cheaply  and  easily,  tJiough 
at  considerable  delay  to  the  vessel  herself,  if  they 
threw  it  overboard  where  the  vessel  then  lay.    As 
to  those  ten  days,  I  think  the  charterers  are  not 
entitled  to  rely  upon  the  exception  as  excusing 
them  from  performing  a  positive  contract  to  dis- 
chai'ge  the  vessel  within  a  certain  number  of 
days. 

Judgment  for  the  shipowners  against  the 
charterers  for  459L  Is.  lid.  for  demurrage  in 
respect  of  the  seven  days'  delay. 

Solicitors  for  the  shipowners,  WiUiam  A.  Crump 
and  Son. 

Solicitors  for  the  charterers,  Edwards  and 
Cohen,  for  Simpson,  North,  Harley,  and  Birhett, 
Liverpool. 

PROBATE,  DIVORCE,  AND  ADMIRALTY 

DIVISION. 

ADMIRALTY    BUSINESS. 

Nov.  3  and  7, 1902. 

(Before  Babnbs,  J.) 

Thb  Habmonidbs.  (a) 

Collision  —  Passenger  ship  —  Damages  —  Proper 
method  of  assessing  value  of  vessel  9unk  by 
collision. 

In  assessing  the  value  of  a  large  passenger  steamMp 
running  in  a  regular  line,  the  test  in  a  collisio»> 
action  is,  not  what  she  would  fetch  if  sold  in 
the  market,  but  what  was  her  valine  to  the 
owners  as  a  going  concern  at  the  time  she  was 
sunk. 

Motion  bjr  the  owners  of  the  steamship  Wae^land 

in   objection    to   the    report   of    the  Liverpool 

District  Registrar. 

(a)  Beponed  by  Christophbr  Head,  E«q.,  BuristM-AiLAW 
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On  the  5th  March  1902  a  collision  occurred  in  a 
"deose  fog  in  the  riyer  Mersey  between  the  steam- 
ship Waesland,  belonging  to  the  Bed  Star  Line, 
and  the  steamship  Harmonides,  of  the  Houston 
Line,  in  consequence  of  which  the  Waedand  sank 
■and  was  totally  lost. 

The  Waesland  at  the  time  was  on  a  voyage 
from  Liverpool  to  Philadelphia  with  a  general 
cargo  and  passengers. 

At  the  tnal  of  the  action  the  Harmonides  was 
found  solely  in  fault  for  the  collision,  and  her 
owners  subsequently  obtained  a  decree  limiting 
their  liability,  under  the  provisions  of  the  Mer- 
<2hant  Shipping  Act  1894,  to  82.  i>er  ton,  and  paid 
the  sum  of  27,1282.  into  court  with  interest  from 
the  date  of  the  collision. 

At  the  reference  before  the  district  registrar 
and  merchants  at  Liverpool,  claims  amounting 
in  all  to  80,4772.  were  put  forward  by  the  owners 
of  the  Waeslandf  owoers  of  cargo  on  board,  and 
others.  Of  this  sum,  the  owners  of  the  Waesland 
claimed  29,1111,  as  the  value  of  their  vessel  at  the 
time  of  the  collision,  and  in  support  of  their  claim 
affidavits  were  filed  by  the  senior  partner  in  the 
firm  of  managing  owners,  and  by  a  former  general 
manager  of  the  Gunard  Steamship  Company. 
As  against  these  an  affidavit  of  Mr.  Lachlan,  a 
partner  in  the  firm  of  Lachlan  and  Co.,  official 
valuers  to  the  Court  of  Admiralty,  was  filed,  in 
vrhich  he  gave  it  as  his  opinion  that  the  market 
-value  of  the  Waesland  was  16,5002.,  exclusive  of 
the  equipment  for  passengers. 

No  witnesses  were  called  in  support  of  either  of 
these  allegations,  and  the  registrar  came  to  the 
<K>noiueion  that  18,0002.  was  a  proper  value  to  put 
on  the  vessel,  and  allowed  this  sum  accordingly. 

The  owners  of  the  Waesland  appealed. 

At  the  hearing  of  the  motion  in  objection  to  the 
registrar's  report,  a  further  affidavit  was  filed  by 
the  owners  of  the  Waesland  claiming  a  further 
sum  of  14262.,  the  value  of  the  refrigerating 
machinery  on  board  of  her.  The  learned  judge, 
being  of  opinion  that  further  evidence  ought  to 
^ave  been  given  before  the  registrar,  adjourned 
the  case  in  order  that  witnesses  might  be  called. 

At  the  adjourned  hearing  on  the  7th  Nov.  a 
statement  was  put  in  of  the  yearly  earnings  of 
the  Waesland,  and  evidence  was  called  by  her 
owners  from  which  it  appeared  that  the  Waesland 
was  a  steamship  of  4752  tons  gross,  built 
-originally  in  the  year  1867  for  the  Cunard 
Steamship  Company  and  named  the  Bvssia,  She 
was  purchased  in  1880  by  the  Red  Star  Line  for 
18,0002.  and  renamed  by  them,  and  at  the  same 
time  she  was  lengthened  and  refitted  for  pas- 
senger accommodation,  about  50,0002.  in  all  being 
spent  upon  her.  In  1889  her  engines  were  tripled 
at  an  expense  of  23,0002.,  and  it  was  estimated 
that  her  cabin  accommodation  had  cost  18,0002. 
The  value  set  upon  her  by  her  owners  had  been 
arrived  at  by  adding  together  the  sums  expended 
in  1880  and  1889  and  deducting  6  per  cent  per 
•annum  for  depreciation. 

It  was  contended  that  it  was  imposeible  to  say 
what  was  the  exact  market  value  of  an  Atlantic 
liner,  because  they  never  came  into  the  market 
unless  they  were  unprofitable  or  worn  out. 

Evidence  was  called  by  the  respondents  to 
prove  that  the  Waesland  was  virtually  an  ob- 
solete vessel,  and  that  her  market  value  was  in 
the  circumstances  a  fair  test  of  her  value  to  her 
owners. 


Pichford,  K.C.  and  Noad  for  the  owners  of  the 
Waesland, 

Aspinall,  K.C.  and  Dr.  Stuhbs  for  the  respon- 
dents, owners  of  cargo. 

During  the  course  of  the  argument  the  following 
case  was  referred  to  : 

The  Iron-Master,  Swa.  441. 

Babnbs,  J.  (after  dealing  with  the  facts  and  the 
evidence). — I  think  the  litigation  in  this  court  has 
been  brought  about  by  the  case  being  treated  too 
scantily  before  the  district  registrar,  because  the 
moment  the  case  was  presented  to  me  on  these 
affidavits  it  became  obvious  that  one  would  desire 
to  see  the  witnesses  and  hear  them  cross-examined, 
and  have  them  point  out  by  what  reasons  they 
were  able  to  support  their  affidavits.  I  think  it 
is  to  be  regretted  that  the  matter  was  not  more 
fully  dealt  with  before  the  district  registrar.  It 
has  been  fully  considered  before  me  and  I  have 
seen  the  witnesses,  and  I  think  I  am  in  a  much 
better  position  for  dealing  with  this  case  than  the 
registrar  was  when  he  had  it  before  him.  There 
is  no  real  dispute  between  the  pai*ties  as  to  the 
principle  upon  which  the  matter  should  be  dealt 
with.  1  fully  agree  with  the  observations  quoted 
from  the  case  of  The  Iron- Master  (ubi  sup,). 
There  is  no  doubt  that  in  this  class  of  case  the 
best  evidence  is  that  of  those  who  know  the  ship, 
and  the  next  best  evidence  that  of  those  who  have 
experience  of  the  market,  but  who  do  not  know 
the  vessel  except  from  the  shipping  records. 
There  are  other  criterions,  such  as  the  amount  of 
capital  invested,  the  amount  of  depreciation,  the 
amount  of  profits,  and  so  forth.  All  these 
matters  have  to  be  considered,  to  my  mind,  where 
it  is  impossible  to  say  that  there  is  a  real  market 
test  of  the  value  of  such  a  vessel  as  this.  If  one 
goes  to  the  root  of  the  matter,  it  is  clearly  obvious 
that  what  the  owners  lose  if  a  vessel  like  this  is  run 
into  and  sunk  is  really  what  it  would  cost  to  replace 
them  in  the  position  they  were  in  before  the  acci- 
dent. But  where  a  ship  like  this  has  gone  to  the 
bottom  you  cannot,  speaking  from  a  business  point 
of  view,  replace  them  in  the  position  they  were  in 
before,  because  you  cannot  replace  the  vessel 
which  is  at  the  Dottom  of  the  sea ;  you  cannot 
buy  another  like  her  in  the  market ;  you  cannot 
get  another  made  immediately,  and  if  you  bought 
another  ship  she  would  be  new  and  consequently 
more  valuable,  because  she  would  start  as  a  new 
ship  from  that  day.  You  would  have  to  start  on 
the  basis  of  her  being  a  new  ship  and  then  dis- 
count her  value  down.  So  that  the  real  test, 
where  there  is  no  market,  is,  as  Mr.  Aspinall  haa 
said,  and  Mr.  Pickford  agrees,  what  is  the  value 
to  the  owners,  as  a  going  concern,  at  the  time  the 
vessel  was  sunk  F  There  is  no  dispute  between 
counsel  as  to  that.  You  cannot  get  at  it  with  any 
great  certainty.  Certainly,  to  my  mind,  you 
cannot  get  at  it  from  the  market  value.  Possibly, 
for  such  a  ship  at  such  a  time  there  would  be 
no  market,  and  she  would  have  to  be  sold  for  old 
iron.  You  cannot  deal  with  it  like  an  ordinary 
commodity  being  sold  every  day.  You  must  look 
at  it  and  see  what  is  the  loss  to  the  owners.  It 
has  been  pointed  out  that  you  may  look  at  the 
original  cost,  plus  the  money  expended  on  her, 
and  so  forth.  That  is  of  assistance,  but  it  is  not 
complete  assistance,  because  it  is  a  rough  and 
ready  method.  You  may  look  and  see  also  how 
the  ship  is  paying.    But  that  is  nob  a  complete 
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test  because  jou  cannot  be  sure  that  the  way  she 
has  been  paying  will  continue.  But  one  thing  is 
absolutely  certain,  you  cannot  say  the  test  is  her 
market  value  I  tmnk  the  registrar  has  come  to 
an  erroneous  view  about  this  case  because  he  has 
not  had  it  sufficiently  threohed  out  before  him. 
I  have  considered  it  with  great  cai'e.  and  by  the 
light  of  the  class  of  ship,  and  of  the  considera- 
tions which  ought  to  be  taken  into  account,  in 
arriving  at  what  the  ship  was  really  worth  to  her 
owners,  and  my  opinion  is  that  the  appellants 
have  not  overstated  their  case.  I  think  the 
vessel  was  worth  31,000L,  and  I  therefore  propose 
to  vary  the  report  by  increasing  the  sum  of  18,000Z. 
to  31,0002.  The  appellants  must  have  the  costs 
of  the  appeaL 

Solicitors  for  the  owners  of  the  Waesland,  Hill, 
DickiiMonf  and  Co,,  Liverpool. 

Solicitors  for  the  respondents,  owners  of  cargo, 
Stokei  and  Stokes, 


Monday,  Nov.  17, 1902. 

(Before  Phillimobe,  J.) 

The  Teboeste.  (a) 

Wages — Victualling  allowance — Maritime  lien — 
Shipwrights — Possessory  lien — Priorities, 

An  allowance  of  money  made  to  the  crew  of  a 
vessel  in  consideration  of  their  finding  their 
own  provisions  is  part  of  their  wages,  and  they 
have  a  maritime  lien  in  respect  of  it. 

The  maritime  lien  of  the  crew  for  their  wages 
takes  priority  of  the  possessory  lien  of  ship- 
wrights up  to  the  time  when  the  vessel  is  put 
into  the  hands  of  the  shipwrights  for  repairs, 
and  the  fact  of  the  master  and  crew  being  on 
board  the  vessel  while  repairs  are  being  done 
does  not  oust  the  possessory  Uen  of  the  ship- 
Wrights, 

Where  a  contract  has  been  entered  into  to  do 
certain  repairs  to  a  ship,  the  repairers  have  a 
possessory  lien  for  the  work  they  have  done, 
although  they  have  not  completed  all  the  repairs 
they  contracted  to  do. 

Action  by  the  master  and  crew  against  the 
owners  of  the  Italian  steamship  Tergeste  claiming 
wages  and  disbursements,  and  also  a  declaration 
that  the  crew  were  entitled  to  a  possessory  lien 
for  work  done  to  the  vessel  while  in  dry  dock. 

The  owners  entered  no  defence  to  the  action, 
but  shipwrights,  who  claimed  to  have  a  posses- 
sorv  lien  on  the  shi}>  for  repairs,  intervened. 

The  Tergeste  arrived  in  London  on  the  9th 
March  1902.  As  she  had  suffered  some  damage 
on  the  voyage,  and  it  was  also  necessary  for  her 
to  undergo  her  No.  2  survey  in  order  to  keep  her 
class,  a  contract  was  entered  into  with  Messrs. 
Bait  and  Gardiner  to  do  the  necessary  work. 

On  the  8th  April  the  vessel  was  put  into  Messrs. 
Bait  and  Gardiner's  dry  dock,  and  work  was 
begun.  The  crew  at  the  same  time  were  also 
employed  doing  repairs. 

In  J  une  the  contractors,  having  failed  to  obtain 
any  money  on  account,  stopped  work,  and  on  the 
29th  July,  as  they  still  remained  unpaid,  they 
commenced  an  action  against  the  ship.  She  was 
thereupon  arrested  by  the  master  and  crew  in 
the  present  action,  and,  as  the  owners  did  not 
appear,  she  was  sold  by  order  of  the  court,  and 

(a)  Reported  by  CHaiSTOPHKa  Ukid.  Esq..  BArrister-at-Law. 


the  proceeds,  which  amounted  to  3440I.,  less  2502.^ 
paid  by  order  of  the  Vacation  judge  to  the  crew^ 
were  brought  into  court. 

Evidence  was  called  by  the  plaintiffs  from 
which  it  appeared  that  the  master  was  engaged 
at  18Z.  a  month,  including  food,  and  the  crew 
were  shipped  under  Italian  articles,  and  received 
forty  lire  per  month  as  wages,  and  a  further  forty 
lire  as  a  victualling  allowance. 

They  claimed  that  they  had  a  maritime  lien  for 
both  the  wages  and  the  victualling  allowance,  that 
they  were  entitled  to  a  further  sum  by  way  of 
viaticum,  and  they  also  claimed  that  they  wer& 
entitled  to  a  possessory  lien  for  the  work  done  by 
them  to  the  vessel  while  in  dry  dock. 

The  interveners  admitted  that  wages  were  doe 
up  to  the  time  the  vessel  was  put  into  dry  dock, 
but  not  beyond  that  date. 

Laing,  K.C.  and  Denis  O'Conor  for  the  plain- 
tiffs.— The  interveners  have  no  possessory  lien,  as^ 
they  have  not  completed  their  contract.  Thej 
can  only  have  a  po&sessory  lien  if  a  common  law 
action  would  lie,  and  here  it  will  not,  as  they  have 
stopped  work  of  their  own  accord.  Moreover,  the 
master  and  crew  were  on  board  the  whole  time 
the  repairs  were  being  done,  and  therefore  Messrs. 
Bait  aod  Gardiner  never  had  complete  possession 
of  the  vessel.    They  referred  to : 

The  Oustaf,  6  L.  T.  Etep.  660 ;  1  Mar.  Law.  Gas. 
O.  S  230  ;  Luah.  506  ; 

The  Immacolata  Concezione,  50  L.  T.  Bep.  539 ;  5 
Asp.  Mar.  Law.  Cab.  208 ;  9  P.  Div.  37 ; 

Fieher  on  Mortgage,  aeot.  623. 

Aspinall,  K.C.  and  Darby  for  the  interveners. 
— The  shipwrights  have  a  promissory  lien.    In 
The  Gustaf  {ubi  sup.)  the  crew  remained  on  board 
during  the  operations,  and  in  The  Immacolata 
Concezione    {ubi   sup,)   the  shipwrights   stopped 
work   on  account  of  the   insolvency  of  the  ship- 
owners.    There  was  no  specific  contract,  and  a 
repairer  is  entitled  to  be  paid  on  account,  and 
retains  his  possessory  lien  throughout : 
Roberts  v.  Havelock,  SB,  &  A,  404. 
The  following  cases  were  also  referred  to : 
Ex  parte  WilUmghby,  44  L.  T.  Bep.  Ill :  16  Cb. 

Div.  604 ; 
The  Carolina,  34  L.  T.  Rep.  399  ;  3  Asp.  Mar.  Law 
Cas.  141. 

Phillimobe,  J. — The  Italian  steamship  Ter- 
geste was  arrested  by  the  mat  shal  of  the  court  in 
an  action  for  wages  and  disbursements,  brought 
by  the  master  on  behalf  of  himself  and  the  crew. 
At  the  time  she  was  arrested  the  firm  of  Rait 
and  Gardiner,  ship-repairerd,  claimed  to  have  a 
common  Taw  possessory  lien  on  the  ship  for  work 
which  they  had  done.  The  ship  sold  for  34402., 
of  which  250/.  has  already  been  paid,  under  the 
order  of  the  Vacation  judge,  by  or  on  behalf  of 
the  plaintiffs,  leaving  3i90i.  to  be  dealt  with  now. 
The  claim  of  the  plaintiffs,  if  it  is  to  be  supported 
in  its  entirety,  amounts  to  a  large  sum — I  think 
about  14002.  As  against  that  Messrs.  Bait'  and 
Gardiner  say  they  have  spent  4161/.  in  repairs  to 
the  ship,  in  respect  of  which  they  claim  a  posses- 
sory lien,  and  though  that  bill  has  not  been  taxed 
and  might  of  course  be  taxed,  I  understand  that 
the  counsel  for  the  master  and  crew  do  not  s»y 
that  if  that  bill  was  to  be  allowed  in  its  proper 
shape  it  would  not  exhaust  the  fund  in  court-Hit 
any  rate,  that  the  uncontested  part  of  this  claim 
would  not  exhaust  the  fund  in  court.     Therefore 
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it  becomes  a  question  of    dispute  between  tbe 
master  and  crew  on  the  one  side  and  Bait  and 
Grardiner  on  the  other  as  to  which  should  have 
priority  for  their  claims.     It  is  not  disputed,  and 
there  is  no  doubt  that  the  master  and  crew  are 
entitled  to  priority  for  their  wages  up  to  the  date 
the  ship  was  put  into  the  dry  dock  of  Bait  and 
Grardiner,  which  was  on  the  Sth  April.    I  have  to 
decide  what  is  meant  by  their  wages.    I  come  to 
the  conclusion  that  what  is  called  the  victualling 
money  or  allowance  of  forty  lire  per  man  per 
month  in  respect  of  victualling  is  part  of  his 
wages,  and  that  therefore  tbe  master  and  crew 
may  not  only  have  the  sum  given  them  for  their 
wages,  but  also  the  sum  given  to  the  crew  in 
consideration  of    their  finding  their  own  provi- 
sions, and  I  do  not  think,  that  being  allowed, 
there  is  any  serious  dispute  as  to  the  amount  due 
for  wages  to  the  master  and  crew.    The  crew  are 
also  entitled  to  their  v!aticum  home,  and  I  under- 
stand that  counsel  for  the  material  man  are  ready 
to  accept  the  figures  in  the  captain's  account,  as  to 
the  way  in  which  he  spent  the  250Z.  which  was 
advan<^  by  the  marshal  to  him,  as  correct.    To 
that  must  be  added,  I  think  it  was  said  to  be  82., 
for  the  captain's  journey  home.    I  do  not  think 
that  the  crew  are  entitled,  at  any  rate,  in  priority 
to  the  material  man   if  the  material  man  has 
a  lien,  to  any  allowance  for  subsistence  money, 
from  the  time  when  they  issued  their  writ  to  the 
time  when  they  were  provided  for  by  the  marshal. 
It  may  be  that  the  registrar  will  allow  some  sum 
in  respect  of  costs  according  to  whatever  is  the 
usual  rule  in  those  matters.  That  I  leave  entirely 
to  him.     The  captain's  disbursements  previous  to 
the  time  when  the  ship  was  put  into  dry  dock 
are  claimed  at  the  sum  of  87Z.,  and  I  understand 
there  is  no  serious  conflict  about  that.    Those 
items,  therefore,  are  in  the  first  instance  to  be 
paid  out  of  the  fund  in  court. 

The  view  which  the  Admiralty  Court  has  taken 
with  regard  to  conflicting  claims  by  shipwrights 
having  a  possessory  common  law  lien  and  the 
claims  which  have  been  sustained  by  process  in 
the  Admiralty  Court  has  been  well  established 
and  been  accepted  by  the  Admiral^  Division  of 
the  High  Court  of  Justice  since.  It  is  that  it  is 
the  duty  of  the  material  man  not  to  fight  with 
the  Admiralty  marshal ;  to  surrender  the  ship  to 
the  officer  of  the  court  and  let  the  officer  of  the 
court,  under  the  order  of  the  court,  remove  and 
sell  her ;  but  having  done  that,  the  court  under- 
takes that  he  shall  be  protected,  and  that  he  shall 
be  put  exactly  in  the  same  position  as  if  he  had 
not  surrendered  the  ship  to  the  marshal ;  and  the 
court  has  further  decided  in  the  case  of  Ths 
Gu9Urf{ubi8up.)  that  the  possessory  lien  is  subject 
to  maritime  liens  attaching  to  the  ship  when  taken 
into  the  shipwright's  yard,  and  the  only  doubt 
that  Butt,  J.  had  in  the  case  of  The  Immacolata 
Concezione  {libi  sup.)  was  whether  The  Ousta/wsB 
]K>t  too  favourable  to  the  claimants  under  a  mari- 
time lien.  I  have  some  recollection  of  that  case, 
which  may  assist  the  court,  besides  the  report  of 
it.  The  court  has  decided  that  maritime  liens 
which  accrue  before  the  ship  is  put  into  the 
possession  of  the  shipwright  are  to  be  paid  in 
preference  to  the  shipwright's  possessory  lien — 
probably  on  the  ground  put  by  Dr.  Lushington, 
that  the  shipwright  is  entitled  to  retain  the  ship, 
but  that  if  there  is  a  possessory  lien,  that  pos- 
sessory lien  is  to  take  precedence  of  all  maritime  I 


liens  for  claims  which  accrue  after  the  date  when 
the  possessory  lien  begins.    There  is  no  doubt 
here  when  the  possessory  lien  began ;  it  began 
when  the  ship   was  put  into  dry  dock.    It  is 
perfectly  true  that  for  some  days  there  was  no 
amount  due  in  respect  of  which  the  lien  would 
operate;    that    becomes    material,    becauee    the 
date  I  have  to  look  to  is  the  date  when  the 
ship  was   taken    from   the    shipwrights  by  the 
marshal,  and  the  shipwrights  should  be  in  the 
same  position  as  they  were  at  the  time  when 
the  ship  was  taken  trom  their  possession.    If 
Messrs.    Bait    and    Gardiner    had    such    pos- 
session as   to  give    them  a  possessory  lien   at 
the    date    when    the    ship  was    taken    by    the 
Admiralty  marshal  they  had  it  for  the  price   of 
the  whole  of  the  work  which  they  had  done  up 
to  that  time.     It  is  said  they  had  no  possessory 
lien,  because  the  master  and  crew  were  on  boara ; 
if  that  were  the  rule  a  great  number  of  ship- 
wrights' Uens  would  be  disturbed.    That  man  has 
a  lien  who   has  such  control  of  the  chattel  aa 
prevents  it  being  taken  away  from  his  possession. 
He  may  admit  other  persons  or  workmen  to  access 
to  the  chattel;    other  tradesmen  may  claim  a 
possessory  lien  of  the  chattel  or  part  of  it,  but  if 
it  cannot  be  got  out  of  the  dock  or  yard  without 
the  consent  of  the  owner  of  the  dock  or  yard 
the  owner  of  the  dock  will  have  a  possessory  lien,^ 
thoogh  perhaps  not  the  only  one,  on  the  chattel, 
which  he  can  enforce,  and  which  the  court  has 
taken  upon  itself  to  enforce  for  him  as  against 
subsequent  claims.    I  have  no  doubt  in  this  case 
that  Kait  and  Gardiner  had  an  ample  possessory 
lien.    Then  comes  the  next  point,  had  any  money 
accrued  to  them  P  It  is  said,  no,  because  they  had 
not  completed  any  one  of  the  five  orders  which 
they  had  received.    There  the  law  follows  good 
sense  and  business  principles,  and  it  was  said  by 
the  court  in  Boherts  v.  Havelock  {tibi  sup,)  that  a 
man  who  contracts  to  do  a  long  costly  piece  of 
work  does  not  contract,  unless  he  expressly  says 
so,  that  he  will  do  all  the  work,  standing  out  of 
pocket  until  he  is  paid  at  the  end.    He  is  entitled 
to  say,  **  That  is  not  my  contract ;  it  is  quite  true 
that  I  had  contracted  to  do  the  work  and  I  am 
bound  to  do  it,  but   there  is  an  understanding 
all  along  that  you  are  to  give  me  from  time  to 
time,  at  reasonia.ble  intervals,  payments  for  work 
done."      The    shipwrights   contend  that  if  the 
contract  here  was  to  do  certain  work,  it  always 
included  the  term,  to  do  it  if  they  were  paid 
reasonable  sums  in  part  payment  as  they  went 
along,  not  an  advance,  but  in  part  payment  for 
work  already  done  before  they  proceeded  to  the 
next  thing ;   and  if  that  payment  was  not  made 
then  the  shipwright,  or  any  other  artificer,   is 
entitled  to  review  his  work,  and  say,  **I  have 
done  work  worth  so  much  ;  true  I  have  contracted 
to  do  other  work,  but  it  is  not  reasonable  I  should 
do  it  as  I  have  not  been  paid,  and  in  respect  of  work 
I  have  done  I  claim  payment."    In  my  judgment 
Messrs.  Bait  and  Gardiner  had  here  a  possessory 
lien  for  the  work  which  they  had  done,  though 
they  had  not  finished  all  the  work.    If  they  had 
asked  for  payment  on   account,  as    they  were 
entitled  to  do.    They  have  a  possessory  lien  on  all 
the  work  they  have  done,  and  that  lien  takes  pre- 
cedence of  any  claim,  even  a  maritime  lien,  which 
has  accrued  since  the  ship  first  came  into  their 
possession.     The  result,  therefore,  is  that   the 
plaintiffs  master  and  crew  will  be  entitled  to  their 
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^a^s  to  the  8tb  April,  to  the  money  in  the  form 
of  wages  which  takes  the  form  of  compensation  for 
provisions  up  to  the  same  date,  their  viaticum 
home,  including  the  viaticum  to  the  captain,  to  the 
<$aptain's  disbursements  up  to  that  date.  After 
that  must  come  the  claim  of  Messrs.  Rait  and 
Gurdiner,  and  as  that  will  unquestionably  swallow 
up  almost  all  that  is  left,  it  is  unnecessary  to  dis- 
cuss anything  further,  and  I  think  that  is  the 
proper  order  to  be  made.  The  costs  will  come 
out  of  the  fund,  and  there  will  be  no  reference 
unless  some  ground  is  given  for  one,  and  if  any 
of  the  parties  make  an  unnecessary  application 
for  a  i*eierence  they  will  have  to  pay  the  costs. 

Solicitors  for    the    plaintiffs,  Ince,   Colt,  and 
Ince, 

Solicitors  for  the  interveners,  Simpson,  CuUing- 
ford,  and  Co. 


Dec,  3  and  8,  1902. 

(Before  Phillimoee,  J.) 

The  ToEBRTAN.(a) 

Charter-party — Damage  to  cargo — Negligence  of 
stevedores — Exception  clause — Proper  irUerpre' 
tation  of  words. 

Goods  were  shipped  under  a  clia/rter-pariy,  a  clause 
of  which  protected  the  shipowners  from  Uahility 
for  *•  the  oAit  of  God  .  .  .  and  all  other  acci- 
dents excepted,  even  though  caused  by  negligence, 
fault,  or  error  of  judgment  on  the  part  of  the 
pilot,  captain,  sailors,  or  other  servants  of  the 
owners  in  the  manaaement  or  navigation  of  the 
vessel,  or  otherwise. 

Held,  that  the  shipowners  were  not  liable  for 
damage  done  to  the  goods,  as  the  word  **  other- 
wise "  referred,  not  to  the  "  moMo^em^nt  or  navi- 
gation of  the  vessel,^*  but  to  the  receiving  and  de- 
livery of  the  cargo,  and  that  although  the  damaae 
was  due  to  the  negligence  of  the  stevedores  in  the 
discharge  of  the  cargo,  it  was  an  ** accident^* 
within  the  meaning  of  the  clause,  as  the  negli- 
gence was  not  wilful. 

Action  by  owners  of  cargo  to  recover  damages 
in  respect  of  damage  done  to  cargo  and  short 
delivery.  By  a  charter-party,  dated  the  30th  Jan. 
1902,  the  plaintiffs  shipped  8000  bags  of  sugar  at 
Dunkirk  for  London  by  the  defendants'  steam- 
ship Torbryan.  The  sugar  was  shipped  in  bags, 
and  after  the  cargo  had  been  discharged  it  was 
found  that  seven  of  the  bags  were  missing,  seven 
others  had  been  damaged  by  coal  dust,  and  several 
of  the  other  bags  had  been  torn  and  a  portion 
of  the  contents  lost,  partly  owing  to  their  striking 
the  deck  or  hatch-coamings  as  they  were  being 
dischai'ged,  and  partly  owing  to  the  stevedores 
having  uned  hooks.  The  plaintiffs  claimed 
1782.  \4ss.  4(2.  in  all  for  the  damage  done  and  loss 
of  the  contents  of  the  bags. 

The  defendants  admitted  that  the  bags  were 
shipped  apparently  in  good  order  and  condition, 
and  that  the  number  and  weights  were  correct, 
and  paid  into  court  12Z.  12s,  4(2.  in  respect  of  the 
bags  lost  and  these  damaged  by  coal  dust.  They 
contended,  however,  that  the  damage  to  the 
remainder  was  caused  by  the  bags  being  too  thin 
and  weak,  and  also  by  the  negligent  stowage  of 
them  by  the  defendants'  agents  or  servants  at  Dun- 

^a)  Eeponed  by  Ohbistopuer  Hkad,  Esq.,  Barrister- at-Law. 


kirk,  in  consequence  of  which  the  various  marks 
got  mixed  up  together  and  rendered  the  discharge 
very  difficult.  They  also  contended  that  they 
were  protected  by  the  exoeptions  in  the  charter- 
party,  which  were  as  follows : 

The  act  of  God,  fire,  perils  of  the  sees,  buratry  oo 
the  part  of  the  oaptain  or  crew,  enemies,  piratot,  or 
robbers,  strikes,  arrests  or  restnunt  of  prinoes,  mleR, 
and  people,  ooUiaions,  strandiogs,  and  all  other  aeoidaiti 
excepted,  even  though  oanfied  by  negligence,  fault,  or 
error  of  judgment  on  the  part  of  the  pilot,  captain, 
sailors,  or  other  servants  of  the  owners  in  the  manage- 
ment of  the  vessel,  or  otherwise. 

ScrvJtton,  K.O.  and  BaUoch  for  the  plaintiffs. 

Carver,  K.G.  and  Nelson  for  the  defendants. 

At  the  conclusion  of  the  evidence,  Phillimore,  J. 
stated  that,  in  his  opinion,  the  damage  to  the 
bags  and  the  consequent  loss  was  due  to  Le^plisenoe 
of  the  stevedores  in  the  handling  and  discharge 
of  the  cargo. 

The  arguments  of  counsel  on  the  question  of 
law  sufficiently  appear  in  the  judgment. 

The  foUowing  cases  were  referred  to  in  the 
course  of  the  ai'gument : 

Th.9  Cressington,  64  L.  T.  Bep.  329 ;  7  Asp.  Kar. 

Law  Cae.  27 ;  (1891)  P.  152  ; 
Norman  v.  Bvinington,  63  L.  T.  B^.  108 ;  6  Asp. 

Mar.  Law  Cas.  528;  25  Q.  B.  Div.  475; 
Baersehnan  t.  Bailey,  72  L.  T.  Bep.  677 ;  8  A^ 

Mar.  Law  Cae.  4 ;  (1895)  2  Q.  B.  301 ; 
Bla^ikburn  v.  Liverpool,  Braxil,  and  River  Piatt 

Steanuhip  Company,  85  L.  T.  Bep.  783 ;  9  Aip. 

Mar.  Law  Cas.  263  ;  (1902)  1  K.  B.  290  ; 
PandorfY,  Hamilton,  57  L.  T.  Bep.  726;  6  A^. 

Mar.  Law  Cae.  212 ;  12  App.  Cas.  518; 
Re  Richardsons  and  Samuel,  77  L.  T.  Bep.  479; 

8  Asp.  Mar.  Law  Cas.  330  ;  (1898)  1  Q.  B.  266; 
Owners  of  Cargo  on  board  the  Steamship   Waibato 

V.  New   Zealand  Shipping  Company,  79  L.  T. 

Bep.  326 ;  8  Asp.  Mar.  Law  Cas.  442  ;  (1899) 

1  Q.  B.  56; 
Notara  y.  Henderson,  26  L.  T.  Bep.  442;  1  Aip. 

Mar.  Law  Cae.  278 ;  L.  Bep.  7  Q.  B.  225  ; 
The  Xantho,  57  L.  T.  Bep.  701 ;  6  Asp.  Mar.  Law 

Cas.  207  ;  12  App.  Cas.  503. 

Cur.  adv.  vuU. 

Dec.  8. — Phillimore,  J. — The  plaintiffs  are  the 
owners  of  8000  baes  of  sugar  shipped  on  the  steam- 
ship Torbryan  at  Dunkirk  for  delivery  in  London 
upon  the  terms  of  a  charter-party  in  the  French 
language,  of  which  I  have  an  agreed  tranelatioii. 
They  sue  in  respect  of  four  heads  of  damage— 
seven  bags  short  delivery,  91.  6s.  2d, ;  seven  baf^ 
damaged  by  coal  dust,  31.  68.  2d,  (which  two  sums 
have  been  paid  since  writ) ;  loss  by  spilling  from 
bags,  IbSl,  2s.  Sd.;  cost  of  repairing  bags. 
71.  19s.  bd.  These  two  latter  claims  are  in 
question.  I  have  no  doubt  as  to  the  facts.  Tbd 
cargo  was  brought  over  in  sufficient  bags.  Some 
were  torn  in  the  sides  by  hooks  which  the  steve- 
dores improperly  and  recklessly  used  in  the 
course  of  discharge.  Some  were  cut  through 
from  below  by  the  slings  owing  to  the  sets  heiiig 
violently  knocked  from  underneath  against  the 
deck  or  the  coamings  of  the  hatch  in  the^course  of 
their  being  carelessly  lifted  out  of  the  hold.  It 
is  possible  that  in  a  few  cases  the  bags  burst  at 
the  seams  through  the  same  violent  contact.  From 
the  holes  and  at  the  burst  seams  fine  crystallised 
sugar  spilt  in  the  process  of  moving.  Some  was 
saved  clean  and  put  back  into  the  b^lgs,  some  was 
saved  in  a  damaged  condition  and  sold  for  an 
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inferior  price  as  sweepiogs,  and  a  good  deal  was 
lost.  The  net  loss  was  properly  put  by  the 
plaintiffs  at  158Z.  28.  8(2.,  and  they  properly  spent 
4I.  19«.  5(2.  in  repairing  the  ba^s,  and  tnas  saving 
farther  loss.  The  acts  and  omissions  of  the  steve- 
dores which  caused  these  losses  were  negligent 
and  improper,  the  stevedores  were  the  servants  of 
the  shipowner,  and  he  is  responsible  to  the 
plaintiffs  unless  he  is  protected  by  the  charter- 
party.  There  is  one  other  fact  which  might  on  a 
possible  constmotion  of  the  charter-party  be 
material — viz.,  the  prdportion  of  loss  due  to 
either  of  the  two  causes,  tearing  by  the  hooks  or 
violent  contact.  I  have  no  means  of  apportioning 
between  these  two  causes,  and  it  was  agreed  at 
the  trial  that  if  such  apportionment  should  ever 
become  necessary  it'  snould  be  ascertained  in 
some  subsequent  proceeding,  either  by  a  refer- 
ence to  the  registrar  or  otherwise.  The  material 
clause  of  the  charter-party  is  as  follows:  [His 
Lordship  then  read  the  clause  set  out  above.l 
Protective  clauses  of  this  kind  are  now  well 
established  in  commerce,  and  business  is  con- 
ducted on  the  footing  of  their  existence,  and 
courts  of  justice  must,  and  do  give  full  effect  to 
them.  But  the  position  is  arbificial^  the  steps 
by  which  the  court  reaches  the  construction 
are  made  up  of  arguments  finely  drawn,  and  the 
conclusion  is  of  necessity  strange  to  the^lain  man, 
who  is  neither  lawyer  nor  merchant.  The  defen- 
dants contend  that  the  loss  sued  for  is  upon  the 
facts  which  I  hare  found  to  be  considered  to  be 
due  to  an  "accident  caused  by  negligence  of 
servants  of  the  owners  "  "  otherwise"  than  "  in  the 
management  or  navigation  of  the  vessel."  I  pro- 
pose first  to  deal  with  the  word  "otherwise." 
The  plaintiffs  say  that  this  worfl  means  some- 
thing very  like  management  or  navigation,  and 
th^  rely  upon  the  cases  of  Be  Bichardaona 
and  Samuel  {uhi  sup.)  and  Owners  of  Cargo 
on  board  the  Steamship  Waihato  v.  New  Zealand 
Shipping  Company  {ubi  sup.).  The  defendants 
say  that  this  word  introduces,  at  any  rate, 
something  in  addition  to  management  and  navi- 
gation, and  they  rely  upon  the  case  of  Baer. 
sehnan  v.  Bail^  (ubi  sup.).  I  think  both  con- 
tentions are  of  force,  but  the  result  of  the  two 
is  in  favour  of  the  defendants.  "Navigation" 
is  the  bringing  of  the  ship  with  the  cargo  on 
board  from  port  to  port.  "Management"  covers 
such  matters  as  opening  and  closing  the  hatches 
to  secure  ventilation  or  protection  from  weather, 
and  such  exceptional  duties  with  regard  to  the 
carc^o  as  may  be  imposed  upon  the  master  of  the 
ship  in  certaon  events  upon  the  authority  of  the 
case  of  Notara  v.  Henderson  {vhi  sup.).  What  is 
naturally  left  for  the  word  "otherwise"  except 
the  receiving  and  delivery  of  the  cargo  P 

Then  comes  the  question — Is  this  loss  due  to  an 
accident  caused  by  negligence  P — a  question  to  my 
mind  far  more  difficult  1  have  considered  the  cases 
of  Pandorfy.  Hamilton  {ubi  sup.).  The  Xantho  {ubi 
step.).  The  Cressington  {ubi  sup.),  and  Blackburn 
V.  Liverpool,  Brazil,  and  Biver  Plate  Steam  Navi- 
gation Company  (libi  sup,),  which,  apparently, 
contain  the  law  upon  this  subject.  On  the  whole, 
I  think  that  the  loss  here  should  be  deemed  for 
the  purposes  of  the  charter-party  to  be  caused  by 
the  spilnng  of  the  sugar,  and  that  this  spilling 
was  an  accident.  The  other  view  would  be  that 
the  loss  was  caused  by  damage  to  the  bags,  and 
that  it  would  be  necessary  for  the  defendants  to 


prove  that  the  damage  to  the  bags  was  accidental. 
Even  taking  the  case  at  this  stage,  1  think  the 
defendants  should  succeed.  I  have  not  much  doubt 
that  they  should  succeed  as  to  those  bags  which 
were  damaged  by  the  striking  against  the  deck  or 
hatch  coamings.  That  striking,  though  due  to 
careless  working,  was  clearly  accidental.  The 
I08S  from  these  hags  was,  in  my  view,  due  to  an 
accident,  the  spilling,  caused  by  an  accident,  the 
striking,  which  was  Drought  about  by  negligence. 
As  regards  the  damage  caused  by  the  hooks, 
I  have  had  more  doubt.  Ail  use  of  such  hooks  as 
were  used  was  wrongful,  and  was  likely  to  be 
injurious;  but  it  did  not  follow  that  the  hooks 
each  time  they  were  used  tore  one  of  the  bags. 
Here,  again,  I  think  upon  the  whole  that  there 
was  a  loss  by  accident,  the  spilling,  caused  by 
another  accident,  the  tearing,  due  to  negligence 
in  shifting  the  bags  with  hooks.  In  this  way  I 
arrive  at  a  double  accident  in  the  chain  of  con- 
sequences in  each  case ;  but  a  single  accident  is 
sufficient  for  the  defendants.  It  was  ur^ed  upon 
me  that  very  early  in  the  course  of  delivery  and 
repeatedly  afterwards  complaint  was  made  of  and 
to  the  stevedores  of  their  improper  working  in 
both  respects,  and  it  was  contended  that  their 
persistence  after  warning  removed  the  subsequent 
mischief  from  the  category  of  accidents.  Tho 
fact  is  true,  but  I  cannot  accept  the  inference 
sought  to  be  drawn  from  it.  The  stevedores 
were  reckless,  and  it  may  be  said  wanton,  but^ 
they  were  not  wilful.  They  did  not  intend  to 
damage  or  destroy ;  they  intended  to  hurry  ovei 
the  discharge,  and  to  take  their  chance  of  doing 
or  not  doing  damage.  They  handled  many  bags 
without  damaging  them.  The  balance  were 
damaged,  and  as  each  bag  was  damaged  it  was  an 
accident,  though  no  doubt  not  an  unlikely  one. 
There  must  Se  judgment  for  the  defendants 
except  as  to  the  two  small  claims  which  have  been 
paid  since  the  writ  was  issued. 

Solicitors    for   the   plaintiffs,  Hollams,  Sons, 
Coward,  and  Hawksley. 

Solicitors  for  the  defendants,  Lowless  and  Co. 
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Monday,  Dec.  1, 1902. 

(Before  Collins,  M.B.  and  Mathew,  L.J.) 

The  Due  d*Aumaxe.  (a) 

Practice — Collision — Action  in  personam — Con^ 
current  urrit — Service  out  of  jurisdiction — 
"  Necessary  or  proper  party "  —  Bules  of 
Supreme  CouH  1883,  Order  XL,  r.  1  {g). 

A  collision  occurred  outside  territorial  waters 
between  a  British  steamship  and  a  French 
barqy>e,  which  at  the  time  was  in  tow  of  a 
British  tug. 

An  action  was  commenced  in  personam  by  the 
owners  of  the  steamship  against  the  owners  of  the 
tug  and  the  owners  of  the  barque  in  tow  of  her. 

Held,  that  the  owners  of  the  French  vessel  were 
^* proper    parties"    within     the     meaning    of 
Order  XL,  r.   1  {g),  and  that  leave  was  properly 
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given   to  issue  a  concurrent  writ  and  to  serve 
notice  of  it  out  of  the  jurisdiction. 
The  judgment  of  Barnes,  J.  affirmed. 

This  was  an  appeal  from  a  decision  of  Barnes,  J. 
ref  asine  to  set  aside  an  order  of  the  President 
(Sir  F.  Jeone)  granting  leave  to  issue  a  concurrent 
writ  in  an  action  for  damage  by  collision,  and 
allowing  notice  of  the  same  to  be  served  out  of 
the  jurisdiction. 

The  appellants  were  the  Oompagnie  Maritime 
Fran9aise,  the  owners  of  the  French  barque  Due 
d'Aumale,  and  the  respondents  were  the  Mary- 
church  Steamship  Company,  the  owners  of  the 
British  steamship  Camrose. 

On  the  22nd  June  1902  a  collision  occurred 
between  the  steamship  Camrose  and  the  Du^ 
d'Aumale  in  the  Engush  Channel,  but  outside 
British  territorial  waters.  The  Due  d'Aumale  a,t 
the  time  was  in  tow  of  the  British  steam-tug 
Challenge,  and  after  the  collision  she  put  into 
Calais,  while  the  Camrose  proceeded  on  her 
voyage  to  Antwerp.  Subsequently  the  Due 
d^Aumale  was  towed  to  Dunkirk  and  there 
repaired.  There  was  no  collision  between  the 
Camrose  and  the  tug  Challenge, 

On  the  2nd  July  proceedings  were  instituted  by 
the  owners  of  the  Due  d^Aumale  in  the  Tribunal 
of  Commerce  at  Nantes  against  the  otniers  of  the 
Camrose,  and,  as  no  appearance  was  entered  to 
the  action,  judgment  was  given  against  them  by 
default  on  the  20th  Aug.,  and  they  were  pro- 
nounced solely  in  fault  for  the  collision,  and  con- 
demned in  damages  and  costs.  By  the  convention 
of  the  8th  July  1899,  a  judgment  of  a  French 
court  can  be  enforced  in  Belgium,  and  the  owners 
of  the  DvAi  d'Aumale  threatened  to  seize  the 
Camrose  in  Antwerp,  whereupon  the  owners  of  the 
Camrose  agreed  to  give  bail,  without  prejudice, 
for  250,000  francs,  to  prevent  their  vessel  being 
arrested  as  soon  as  the  proceedings  by  default 
became  final.  On  the  11th  July  tne  owners  of 
the  Camrose  issued  a  writ  in  personam  against  the 
owners  of  the  Due  d*Aumate  and  the  owners  of 
the  tug  Challenge,  claiming  compensation  for  the 
damage  their  vessel  had  suffered  by  the  collision. 
The  writ  was  duly  served  on  the  owners  of  the 
Challenqe,  and  on  the  8th  Aug.  the  plaintiffs 
obtained  leave  from  the  President  (Sir  F.  Jeune) 
to  issue  a  concurrent  writ,  and  to  serve  notice  of  it 
on  the  owners  of  the  Du^  d^AumtaU  at  Nantes.  This 
notice  was  duly  served  on  the  14th  Aug.,  and  on 
the  25th  Aug.  the  owners  of  the  Due  d^Awmale 
entered  a  conditional  anpearance  under  pro- 
test, and  on  the  23rd  Oct.  they  took  out  a 
summons  in  chambers  praying  that  the  order 
might  be  discharged  and  the  writ  set  aside. 
This  summons  was  adjourned  into  court,  and  on 
the  10th  Nov.  came  on  by  way  of  motion  before 
Barnes,  J. 

It  was  contended  by  the  owners  of  the  Due 
d'Aumale  that  the  action  was  not  properly  brought 
against  the  owners  of  the  Chaltenge  within  the 
meaning  of  the  rule,  as  the  tug  Challenge  had 
never  l^n  in  collision  with  the  plaintiffs*  steam- 
ship Camrose,  and  that  the  real  purpose  of  the 
action  was  to  bring  the  Due  d'Aumale  before  the 
court,  although  the  collision  occurred  outside  the 
jurisdiction. 

Order  XI.,  r.  1  (g)  is  as  follows  : 

Servioe  oat  of  the  joriBdiotion  of  a  writ  of  BammonB 
•or  notice  of  a  writ  of  ■ammonB  may  be  allowed  by  the 


court  or  a  jadge  wherever — (g)  Any  person  oat  of  the 
joriadiotion  is  a  neoeesary  or  proper  party  to  an  action 
properly  bronght  against  som«  other  person  dnly  aerred 
within  the  jnrisdiotion. 

Scrutton,  K.C.  in  support  of  the  motion. 

Pichford,  K.C.  and  Bdlloch,  contra. 

The  following  cases  were  referred  to  in  the 
course  of  the  argument : 

Massey  v.  Heynes,  59  L.  T.  Bep.  470 ;  21  Q.  B.  Div. 

330; 
Flower  y.  Rose,  7  Times  L.  Bep.  280 ; 
Witted  Y,  Qalbraith,  68  L.  T.  Bep.  354 ;  (1893)  1 

Q.  B  677 ; 
Williams  v.  Cartwright,  71  L.  T.  Bep.  834;  (1895) 

1  Q.  B.  142 ; 
The  Elton,  65  L.  T.  Bep.  232 ;  7  Asp.  BCar.  Law 

Cas.  66  ;  (1891)  P.  265  ; 
The  Englishman  v.  The  Australia,  70  L.  T.Bep. 

846 ;  7  Asp.  Mar.  Law  Cas.  603  ;  (1894)   P.  239; 
The  Avon  and  Thomas  Jcliffs,  63  L.  T.  Bep.  712 ;  6 

Asp.  Mar.  Law  Cas.  605  ;  (1891)  P.  7. 

Baknbs,  J. — The  first  point  taken  on  behalf  of 
the  owners  of  the  Due  d*Aumale  is  that  the  writ 
is  issued  against  persons  who  are  not  "  necessaiy 
or  proper"  parties  to  an  action  ''properly 
brought "  within  the  jurisdiction,  for  it  is  argued 
that  the  action  is  really  and  substantially  brought 
against  the  French  owners,  and  that  the  tug- 
owners  are  only  put  on  the  record  for  t^e  purpose 
of  bringing  in  the  French  shipowners  under 
Order  Xl.,  r.  1  (g).  That  argument  is  supported 
by  the  cases  of  Flower  v.  Bose  (ubi  sup,),  wiM 
V.  Qalbraith  {ubi  sup.),  and  WiUiams  v.  Cart- 
wright  (ubi  sup,).  The  view  presented  on  the 
other  side  in  substance  is  that  there  is  an  actoal 
bond  fide  cause.of  action  alleged  against  the  tog- 
owners  as  well  as  against  the  French  shipowners, 
and  that,  if  the  owners  of  both  these  vessels,  the 
tug  and  tow,  had  been  within  the  jurisdiction, 
they  would  both  have  been  proper  parties  in  a 
suit  to  recover  for  the  damage  done  to  the 
plaintiffs'  ship,  and  that  the  tugowners  in  this 
case  are  not  merely  brought  into  the  suit  for  the 
purpose  of  founding  a  right  to  prooeed  under  the 
sub-section  to  which  I  have  referred.  I  am  of 
opinion  that  in  this  matter  the  plaintiifs  are  in 
the  right.  I  think  that  the  aoaon  is  properly 
founded  against  both  defendants,  if  there  is  a 
bond  fide  charge  of  negligence  against  both  sets 
of  defendants,  which  is  the  case  presented  on  the 
part  of  the  plaintiffs,  and  therefore  I  do  not 
think  it  can  be  said  that  the  other  defendants, 
the  French  owners,  are  either  improper  or  nn- 
I'easonable  or  unnecessary  parties.  Of  course, 
they  are  not  strictly  necessary  parties — ^the  words 
in  the  rule  are  "  necessary  or  proper  " — ^bnt  they 
are  "  proper  "parties  to  the  suit  brought  in  this 
court  against  bot^,  and  I  think,  after  liaf^Tiifig  to 
the  cases  cited  by  counsel  for  the  owners  of  the 
French  ship,  that  the  reasoning  of  those  oases  is 
that  the  attempt  was  there  nuide  to  bring  into 
play  the  sub-section  of  the  rule  when  there  was 
no  real  cause  of  action  against  the  persons  who 
were  within  the  jurisdiction,  and  it  was  only 
sought  to  bring  the  rule  into  play,  if  it  could  by 
possibility  be  done,  in  order  to  enforoe  a  remedy 
a^^ainst  the  persons  who  were  not  within  the  juris- 
diction. I  do  not  think  that  I  can  usofoUy  add  any- 
thing to  what  I  have  said'except  by  referring  to  Lord 
Esher's  judgment  in  Matsey  v.  Heynes  (21  Q.  B. 
Div.  330,  at  p.  338),  where  he  says : "  The  question 
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-whether  a  pereon  out  of  the  jarisdiction  is  a 
*  proper  party  *  to  an  action  against  a  person  who 
has  oeen  served  within  the  jarisdiction  most 
depend  on  this — supposing  both  parties  had  been 
within  the  jurisdiction,  would  they  botii  have  been 
proper  parties  to  the  action  P  If  they  would,  and 
only  one  of  them  is  in  this  country,  then  the  rule 
says  that  the  other  maj  be  served,  just  as  if  he 
had  been  within  the  ^jurisdiction.  This  is  the 
lemlalaon  on  the  subject,  and  we  are  bound  by 
it.  There  is  this  further  point  to  make  in  a  case 
of  this  kind,  apart  from  what  may  happen  in  the 
future,  if  the  plaintiffs  succeed  against  the 
French  shipowners  in  enforcinp^  their  riehts. 
There  can  be  no  doubt  that,  if  this  is  a  bond  fide 
allegation  of  negligence  against  both  sets  of 
defendants,  it  is  quite  the  proper  and  right  thing 
that  the  whole  matter  should  be  fought  out 
onoe  for  all  with  everybody  present  who  was  con- 
cerned with  the  accident.  Therefore,  unless  this 
is  a  mere  attempt  to  bring  in  the  outside  person 
not  subiect  to  the  jurisdiction,  without  a  snadow 
of  a  right  against  the  person  who  is  within  the 
,  jurisdiction,  I  think  that  it  is  quite  a  proper  case 
in  which  the  process  should  be  allowea  to  go 
against  both.  There  may  be  the  ultimate  difficulty 
in  enforcing  the  judgment  if  recovered,  and  at  the 
present  moment  there  is  the  difficulty  on  the  part 
of  the  present  appellants  in  setting  aside  this 
writ  and  enforcing  what  I  understand  is  a  jud|f- 
ment  recovered  by  them  in  default  of  appearance  in 
France  against  the  present  plaintiffs.  It  appears  by 
affidavit  that  some  proceedmgs  in  France  were  in- 
stituted by  the  French  company  against  the  present 
plaintiffs,  and  an  attempt  is  now  being  made  to 
enforce  that  judgment  in^  Belgium.  I  have  not 
thought  it  necessary  to  adjourn  this  case  in  order 
to  inquire  what  the  rights  of  the  parties  are  in 
B^mim,  or  to  see  what  would  be  the  result  of 
the  French  suit;  but  it  is  a  strong  thing  to  say 
that  the  rights  of  the  parties  are  to  be  precluded 
by  default  proceedines,  and  my  decision,  in  the 
exercise  of  the  discretion  vested  in  me,  is  that  the 
application  on  the  part  of  the  defendants,  the 
French  company,  must  be  refused.  The  costs  will 
be  costs  in  tne  cause. 

The  defendants  appealed. 

Dee.  1. — SeruHon,  K.O.  and  Noad  for  the  appel- 
lants.— There  must  be  a  bond  fide  cause  of  action 
against  the  person  served  within  the  jurisdiction 
before  leave  should  be  given  to  serve  notice  out 
of  the  jurisdiction.  The  words  of  Order  XI., 
r.  1  (^),  are  "  a  necessary  or  proper  party  to  an 
action  properly  brought  against  some  other  person 
duly  served,*'  <&c.  The  test  is  whether  the  defen- 
dant within  the  jurisdiction  could  have  been 
properly  made  a  party  to  the  action  if  there  had 
been  no  question  of  jurisdiction : 

WitUd  V.  Qalbraith  (ubi  8up.). 

In  that  case  the  Court  of  Appeal  refused  to  allow 
shipowners  residing  in  Scotland  to  be  served,  on 
the  g^und  that  the  action  against  the  brokers 
resicung  in  London  was  not  a  bond  fide  one.  See 
also  the  judgment  of  Lord  Esher,  M.B.  in 
WiUianu  v.  Cartwright  {ubi  sup.).  The  tag  is 
the  servant  of  the  tow,  so  that  there  is  no 
cause  of  action  ag^ainst  the  tag.  It  cannot 
be  said  the  tug  is  independently  liable,  be- 
cause there  never  was  a  collision  between  the 
Camrose  and  the  tug.  The  owners  of  the  tug  are 
simply  made  defendants  so  as  to  take  ad  ventage 

Vol.  IX ,  N.  S. 


of  Order  XI.,  r.  1  (g),  and  bring  in  the  owners  of 
the  French  ship.  Secondly,  the  appellants  have 
obtained  judgment  b^  default  in  the  court  at 
Nantes,  and  that  decision  is  now  final.  If  the 
proceedings  in  this  countir  g;o  on,  there  will  be 
two  conflicting  decisions.  Tmrdly,  the  action  is 
one  in  personam  in  respect  of  a  collision  on  the  high 
seas.  The  cause  of  action  did  not  arise  within 
the  jurisdiction  of  the  English  courts,  and,  as  Lord 
Coleridge  pointed  out  in  Harris  y.  Oumers  of  the 
Franeonia  (2  0.  P.  Div.  173,  at  p.  177),  Order  XI., 
r.  1,  does  not  enable  a  judge  to  order  service  of  a 
writ  out  of  the  juris£ction  in  such  cases.  If 
service  of  notice  of  writ  is  allowed,  there  will  be 
an  assumption  of  jurisdiction  over  a  foreigner 
in  personam  in  respect  of  a  tort  committed  on  the 
high  seas,  in  spite  of  the  fact  that  the  vessel  has 
never  come  within  the  jurisdiction.    See 

Be  8mithf  35  L.  T.  Bep.  880 ;  1  P.  Div.  300. 

This  would  amount  to  an  alteration  of  the  rights 
of  the  parties  by  means  of  rules  of  practice,  and 
the  rules  are  rules  of  procedure  only,  and  were 
never  intended  to  affect  the  rights  of  the  parties : 

British  South  Africa  Company  v.  Companhia  do 
Moi^nibique,  75  L.  T.  Bep.  604;  (1893)  A.  C. 
602. 

Piekford,  K.C.  and  BaUoch,  for  the  respondents, 
the  owners  of  the  Camrose,  were  not  called  upon. 

OoLLiNS,  M.B. — ^It  seems  to  me  that  the  rule 
was  framed  with  a  view  of  excluding  the  cases 
put  by  the  learned  counsel  who  has  just  addressed 
us,  because  you  could  not  have  it  more  clearly 
expressed  in  language  than  it  is  in  this  sub- 
sect,  ig)  of  Order  XI.,  r.  1.  [His  Lordship  then 
read  the  rule.]  So  that  the  framers  of  the  rule 
make  the  criterion  due  service  within  the  juris- 
diction; not  that  the  cause  of  action  itself  has 
arisen  within  the  jurisdiction.  If  you  get  the 
"  other  person  "  duly  served  within  the  jurisdic- 
tion, then  you  have  to  show  that  the  person  not 
within  the  jurisdiction  is  a  necessary  or  proper 
party.  The  service,  and  not  the  cause  of  action, 
IS  made  the  criterion  in  this  sub- section.  With 
regard  to  the  legal  merits  of  the  case,  I  have 
nothing  to  add  to  the  judgment  of  Barnes,  J , 
which  appears  to  me  to  cover  the  whole  gpround, 
and  with  which  I  entirely  agree. 

Mathbw,  L.J. — I  agree.  The  question  here  is 
whether  one  of   the  parties  is  a  necessary  or 

? roper  person  within  the  meaning  of  the  rule, 
'here  is  no  doubt  that  if  these  two  persons  were 
British  subjects  within  the  jurisdiction  they  could 
be  sued  together.  One  happens  to  be  out  of  the 
jurisdiction,  which  is  the  case  referred  to  in  the 
rule.  There  is  the  service  of  the  writ  upon  one 
within  the  jarisdiction,  and  this  enables  leave  to 
be  given  to  serve  another  person  out  of  the 
jarisdiction  who  is  a  proper  party  to  the  liti- 
gation. 

Solicitors  for  the  appellants,  WiUiam  A.  Crump 
and  Son. 

Solicitors  for  the  respondents,  Thomas  Cooper 
and  Co. 


3  A 


362 


MARITIME   LAW   CASES. 


Ct.  of  App.]        MacIybb  and  Co.  Limited  r.  Tate  Stbambes  Limited.        [Ot.  op  App. 


Wecbiesday,  Feb.  4,,  1903. 

(Before  Williams,  Stibling,  and 
Mathbw,  L. JJ.) 

MaoIveb  and  Co.  Limited  v.  Tate  Steamebs 

Limited,  (a) 

appeal  fbom  the  king's  bench  division. 

Seaworthiness  —  Charter-party  —  Charterers  to 
provide  and  pay  for  coal  —  Captain  to  he 
under  orders  of  charterers — Liahihty  of  owners 
to  see  that  ship  was  seaworthy  as  regards 
amount  of  coal  an  hoard  at  commencement  of 
voyage. 

A  charter-party  for  a  voyage  from  the  United 
Kingdom  to  the  River  Plate  and  hack  provided 
that  the  charterers  should  provide  and  pay  for 
all  the  coal,  and  the  captain  was  to  he  under 
the  orders  and  direction  of  the  charterers  as 
regards  employment,  agency,  and  other  arrange* 
ments. 

Held,  affirming  the  decision  of  Kennedy,  J,,  that 
there  was  nothing  in  the  charter-party  to  relieve 
the  shipowners  from  their  duty  of  seeing  that 
the  steamer  was  seaworthy  (u  regards  her  supply 
of  coals  on  board  at  the  time  of  leaving  the 
River  Plate  on  her  return  voyage. 

Appeal  by  the  defendants  from  the  judgment  of 
Kennedy,  J.  at  the  trial  of  the  action  without  a 

The  plaintiffs  were  the  charterers,  and  the 
defendants  were  the  owners  of  the  steamship 
Patapsco. 

The  action  was  broueht  to  recover  damages  for 
breach  of  the  terms  of  a  charter-party  that  the 
ship  should  be  seaworthy  for  a  voyage  from  the 
Hiver  Plate  and  St.  Yincent. 

By  the  charter-party,  dated  the  14th  Feb.  1901, 
the  defendants  agreed  to  let  and  the  plaintiffs 
agreed  to  hire  the  steamship  Patapsco  for  one 
round  voyage  from  Liverpool  to  the  River  Plate 
and  back  to  the  United  Kingdom,  the  ship  to  be 
placed  at  the  disposal  of  the  charterers  at  Liver- 
pool in  such  dock,  or  at  such  wharf  or  place 
(where  she  might  always  safely  lie  afloat)  as  they 
might  direct,  and 

Being  on  her  delivery  ready  to  reoeive  cargo,  and  tight, 
staunch,  and  strong,  and  in  every  way  fitted  for  the 
service  .  .  .  having  steam  winches  and  donkey 
boiler  with  capacity  to  move  all  the  steam  winches  at 
once  and  at  the  same  time,  or  main  boiler  to  be  used, 
(and  with  foil  complement  of  officers,  seamen,  engineers, 
and  firemen  for  a  vessel  of  her  tonnage)  and  to  be  so 
maintained  daring  the  continuance  of  the  charter-party, 
fo  be  employed  in  carrying  lawful  merchandise  .  .  . 
as  the  charterers  or  thfir  agents  shall  direct  on  the 
following  conditions : 

The  material  conditions  were  as  follows  : 

(1).  That  the  owners  shall  provide  and  pay  for  all  pro- 
visions, wages,  and  consular,  shipping,  and  discharging 
fees  of  the  captain,  officers,  engineers,  firemen,  and  crew, 
and  shall  pay  for  the  insurance  of  the  vessel,  and  also 
for  all  the  cabin,  deck,  engine  room,  and  other  neces- 
sary stores  and  maintain  her  in  a  thoroaghly  efficient 
state  in  hull  and  machinery  for  and  during  the  service  ; 
(2)  that  the  charterers  shall  provide  and  pay  for  all 
the  coal,  port  charges,  pilotages,  agencies,  commis- 
sions, consular  charges  (except  those  pertaining  to  the 
captain,  officers,  or  crew),  and  all  other  charges  whatso- 
ever except  those  before  stated :  (3)  that  the  charterers 
shall  accept  and  pay  for  all  coal  in  the  steamer's  bunkers 

{a)  Exported  by  E.  Man  ley  Suith.  Esq..  BarrlRtar-At-Law. 


on  delivery,  and  the  owners  shall,  on  the  expiiatkm  of 
the  charter-party,  pay  for  all  coal  left  in  the  bunken, 
each  at  the  current  market  prices  of  the  respeotiTe  ports 
where  she  is  delivered  to  them  ;  .  .  .  (8)  iliat  the 
whole  reach  of  the  vessel's  holds,  decks,  and  usual  places 
of  loading  and  accommodation  of  the  ship  (not  more 
than  she  can  reasonably  stow  and  carry)  shall  be  at  the 
charterers'  disposal,  reserving  only  proper  and  sufficient 
space  for  ship's  officers,  crew,  tackle,  apparel,  fundtsie, 
provisions,  stores,  and  fuel,  including  cattle  and  (or) 
coal  and  (or)  cargo  on  deck  at  shipper's  risk ;  (9)  that  the 
captain  shall  prosecute  his  voyage  with  the  utmost 
despatch,  and  shall  render  all  customary  assistance  with 
the  ship's  crew,  tackle,  and  boats,  and  that,  though  ap- 
pointed by  the  owners,  he  shall  be  under  the  orders  and 
directions  of  the  charterers  as  regards  employment, 
agency,  or  other  arrangements,  and  the  ohartereu 
hereby  agree  to  indemnify  the  owners  from  ail  con- 
sequences or  liabilities  that  may  arise  from  the  captain's- 
siffning  bills  of  lading  or  otherwise  complying  with  the 
same ;  (10)  that  if  the  charterers  shall  have  reason  to 
be  dissatisfied  with  the  conduct  of  the  captain,  offioen, 
or  engineers,  the  owners  shall,  on  receiving  partionlars 
of  the  complaint,  investigate  the  same  and,  if  necessary^ 
make  a  change  in  the  appointments ;  .  .  .  (12)  that 
the  master  shall  be  furnished  from  time  to  time  with  all 
requisite  instructions  and  sailing  direotiofns,  and  shall 
keep  a  full  and  correct  log  of  the  voyage  or  voyages, 
which  are  to  be  patent  to  the  charterers  or  their  agents, 
and  furnish  to  the  charterers  their  agent,  or  super-cargo, 
when  required,  a  true  daily  copy  of  the  log,  showing  the 
course  of  the  steamer  and  distance  run,  and  the  oon- 
sumptiou  of  coal ;  .  .  .  (17)  the  act  of  Qod,  anemiss, 
fire,  restraint  of  princes,  rulers,  and  people,  and  all 
dangers  and  accidents  of  the  seas,  rivers,  machinery, 
boilers,  and  steam  navigation,  and  errors  of  navigatioDr 
throughout  this  charter-pary,  always  mutually  excepted. 

There  was  a  conflict  of  evidence  as  to  the 
amount  of  coal  on  board  the  ship  when  she  left 
the  River  Plate  for  St.  Vincent,  but  at  the  trial 
of  the  action  Kennedy,  J.  found  as  a  fact  that 
the  ship  left  with  an  insufficient  quantity  of  coal, 
so  that  she  was  unseaworthy  for  the  voyage.  He 
also  found  that  the  weather  experienced  on  the 
voyage  was  such  as  ought  to  have  been  expected 
at  that  season  of  the  year,  and  there  was  nothing 
beyond  the  ordinary  perils  which  ought  to  have 
been  guarded  against  by  the  captain. 

After  leaving  the  River  Plate  the  master  foond 
it  necessary  to  put  into  Pemambuco  in  order  to 
take  in  some  more  coals,  and  in  fact  took  on 
board  seventy  tons. 

In  consequence  of  this  the  voyage  was  delayed, 
and  a  higher  price  was  paid  for  the  coals  than 
would  have  been  given  if  they  had  been  bonght 
in  the  River  Plate. 

Kennedy,  J.  under  these  circumstances  gave 
judgment  for  the  plaintiffs,  holding  that  neither 
the  captain  nor  the  owners  were  released  by  the 
provisions  of  the  charter-party  from  the  respon- 
sibility of  seeing  that  the  ship  was  in  a  seaworthy 
condition  at  the  commencement  of  the  voya^ 
from  the  River  Plate. 

The  defendants  appealed. 

/.  A.  Hamilton,  K.G.  and  Bailhache  for  the 
defendants. — Under  the  terms  of  the  charter- 
party  the  charterers  are  to  provide  and  pay  for 
all  coal.  If  the  captain  was  negligent  in  not 
seeing  that  he  had  enough  coal  on  board,  he  was 
acting  in  that  manner  ttot  as  agents  of  the 
owpera,  but  of  the  charterers.  The  duty  of  the 
owners  was  to  provide  an  efficient  captain,  and 
having  done  that,  they  would  not  be  responsible 
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for  an  error  of  judgment  in  such  a  matter  as 
that.    They  referred  to 

The  Vortigem,  80  L.  T.  Eep.  382 ;  8  Asp.  Mar.  Law 
Caa.  523 ;  (1899)  P.  140. 

Pickford,  K.C.  and  Bateson,  for  the  plaintiffs, 
were  not  called  upon. 

Williams,  L.J. — In  my  opinion  the  judgment 
of  Kennedy,  J.  was  right.  The  argument  on 
behalf  of  the  owners  really  comes  to  this :  That 
the  provisions  of  the  charter-party  relieved  the 
shipowners  from  the  obligation  of  seeing  that 
the  ship  was  seaworthy  in  respect  of  the  amount 
of  coal  on  board  on  starting  on  each  successive 
stage  of  the  round  voyage.  Clause  2  was 
chiefly  relied  upon.  Tnat  clause  says  that 
the  charterers  shall  provide  and  pay  for  all  the 
coaL  It  was  argued  that  the  words  "  provide  and 
pay  for"  show  that  the  intention  of  the  parties 
was  that  the  question  of  the  amount  of  coal 
required  to  be  on  board  before  starting  on  each 
sti^ge  of  the  voyage  was  one  to  be  determined  by 
the  charterers,  so  that  the  shipowners  were  to  l>e 
relieTed  of  their  obligation  to  see  that  the  ship 
was  seaworthy  in  respect  of  the  coal  on  board. 
I  cannot  see  anything  in  the  provisions  of  the 
charter-party  to  relieve  the  shipowners  from  that 
obligation.  It  was  said  that  as  the  charterers  had 
agreed  that  they  themselves  would  provide  the 
necessary  coal,  they  could  not  sue  the  shipowners. 
I  see  no  evidence  that  the  charterers  exercised 
any  discretion  in  this  matter ;  but,  even  if  they 
haa  done  so,  it  seems  that  they  were  put  in  a 
poeition  in  which  it  was  impossible  for  them  to 
form  a  correct  judgment  through  the  default  of 
the  defendants'  servants.  I  see  no  reason  for 
thinking  that  the  judgment  of  Kennedy,  J.  was 
wrong,  and,  in  my  opinion,  the  appeal  must  be 
diamissed. 

Stibling,  L.  J.— I  agree. 

Maths w,  L.J. — ^I  agree.  It  is  not  disputed 
that  the  shipowners  were  under  an  obligation  to  see 
that  the  ship  was  seaworthy  in  other  respects 
than  as  regards  coals,  but  as  to  that  matter  it  is 
said  that  the  duty  was  cast  upon  the  charterers.  I 
think  that  it  is  only  necessary  to  read  the  charter- 
party  to  see  that  this  could  not  have  been  the 
intention  Of  the  parties.  Having  regard  to  the 
obligation  which,  in  my  opinion,  remained  imposed 
on  the  shipowners  of  having  the  ship  in  a  sea- 
worthy condition  in  respect  of  her  supply  of  coal 
at  the  commencement  of  the  different  stages  of 
the  voyage,  it  was  the  duty  of  the  captain  to  give 
the  charterers  correct  information  so  as  to  enable 
them  to  provide  the  requisite  quantity  of  coal. 
That  duty  was  not  performed,  and  therefore 
enough  coal  was  not  provided  before  the  ship  left 
the  River  Plate.  The  vessel  was  in  consequence 
nnseaworthy  for  the  voyage  to  St.  Vincent,  and 
the  loss  was  thereby  occasioned  to  the  plaintiffs 
for  which  the  learned  judge  has  given  them 
damages.   I  think  that  his  judgment  was  correct. 

Appeal  dismissed. 

Solicitors  for  the  plaintiffs,  Charles  Bitssell 
and  Co,,  for  Lighthound,  Owen,  and  Co.,  Liver- 
pool. 

Solicitors  for  the  defendant,  Boxicning  and 
Bolam,  for  Bolam  and  Co.,  Sunderland. 
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Wednesday,  Feh.  11, 1903. 

(Before  Lord  Halsburt,  L.O.,  Lord  Alvbr- 
STONB,  C. J.,  and  Sir  F.  Jbunb,  P.) 

EssARTS  17.  Whinnby.  (a) 

APPBAL   FROM   THB    KING*S   BBNCH    DIVISION. 

Mortgage — Shares  in  ship — Agent  receiving  profits 
— Notice  by  mortgagee — Periodical  distributions 
of  profits  by  agent, 

E.  was  the  mortgagee  of  certain  shares  in  two 
ships.  The  profits  were  received  by  Messrs, 
B,,A.,  and  Co.,  who  made  periodical  distributions, 
once  a  year  in  March,  am>ongst  the  persons 
entitled,  E,  gave  notice  in  November  of  the 
mortgage. 

Held  (affirming  the  decision  of  Wright,  J.),  that 
E,  was  only  entitled  to  the  freight  earned  and 
received  by  Messrs.  B.,  A.,  and  Co,  after  the 
notice,  and  that  before  that  date  the  m^trtgagor 
was  entitled,  as  the  fact  that  the  agents  only 
accounted  to  the  persons  entitled  at  stated 
periods  made  no  difference, 

Appbal  from    Wright,  J.   on   an   interpleader 
issue. 

The  plaintiff  was  the  mortgagee  of  sixteen 
sixty-fourth  shares  of  two  ships  which  were 
mortgaged  to  her  by  one  Cartmeli  Harrison. 

The  defendant  was  the  trustee  in  bankruptcy 
of  the  mortgagor. 

Messrs.  Brown,  Atkinson,  and  Go.  were  the 
managing  owners  of  the  two  ships  in  question, 
and  they  made  periodical  distributions  of  the 
profits  earned,  once  a  year  in  March,  to  the 
persons  entitled. 

The  two  mortgages  were  dated  the  11th  Aug. 
1899,  and  on  the  24th  Nov.  1899  notice  of  the 
mortgages  was  given  by  the  mortgagee  to  Messrs. 
Brown,  Atkinson,  and  Co.,  who  received  it  on  the 
25th  Nov.  1899,  and  they  paid  into  court  the  sum 
of  6492.  128.  6d,,  being  the  portion  of  the  profits 
of  the  ships  attributable  to  the  sixteen  sixty- 
fourth  shares. 

The  plaintiff  claimed  the  whole  of  this  money, 
but  the  learned  judee  held  that  she  was  only 
entitled  to  the  freight  earned  and  received  by 
Messrs.  Brown,  Atkinson,  and  Go.  after  the  notice 
was  received  on  the  25th  Nov.  1899,  and  he 
ordered  262L  7s.,  part  of  the  sum  of  649Z.  128.  6d., 
to  be  paid  to  the  defendant  as  trustee  in  bank- 
ruptcy of  the  mortgagor. 

The  plaintiff  appealed. 

Spencer  Bower  for  the  plaintiff. — Wright,  J. 
thought  that  the  plaintiff  was  not  entitled  to  any 
freight  earned  before  the  notice,  but  she  is 
entitled  to  all  the  money  that  was  in  the  hands  of 
the  agents  at  the  time  the  notice  was  given,  and  all 
that  comes  into  their  hands  afterwards  irrespec- 
tive of  when  it  was  earned.  It  can  be  stopped 
before  it  actually  arrives  in  the  mortgagor's 
hands.  In  Btisden  v.  Pope  (18  L.  T.  Hep.  651 ; 
3  Mar.  Law  Gas.  O.  S.  91 ;  L.  Rep.  3  Ex.  269) 
it  was  held  that  a  mortgage  of  a  vessel  carries 
with  it  freight,  and  the  mortgagee  intervening 
by  taking  possession  or  by  an  act  equivalent 
to  tf^ing  possession  before  the  freight  becomes 
payable  is  entitled  as  against  the  mortgagor 
or  his  assignees  in  bankruptcy  to  receive  it. 
Actual  possession  being  impossible,  notice  to 
the    mortgagors    and    charterers    was    an    act 

(a)  Reported  by  W.  db  B  Hibbbbt,  Esq.,  BarrlBter-at-Law. 
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equivalent  to  takinf;^  posaesaion,  and,  that  being 
done,  the  mortgagee  was  entitled  to  the  freight. 
Here  the  freight  had  not  been  paid  over,  and  was 
still  in  the  hands  of  the  agents.  It  would  not 
have  been  paid  over  till  March,  and,  as  it  did  not 
become  payable  till  then,  the  present  plaintiff 
was  entitled  as  against  the  mortgagor  or  his 
trustee  in  bankruptcy,  the  present  defendant,  to 
all  this  money.  In  Keith  v.  Burrows  (37  L.  T. 
Eep.  291 ;  3  Asp.  M.  0.481;  2  App.  Gas.  636) 
Jx>rd  Gaims  said :  **  In  point  of  fact,  when  a 
mortgagee  takes  possession  he  becomes  the  master 
or  owner  of  the  ship,  and  his  position  is  simply 
this :  from  that  time  everything  which  represents 
the  earnings  of  the  ship  which  had  not  been  paid 
before  must  be  paid  to  the  person  who  then  is 
the  owner,  who  is  in  possession."    He  referred 

t9 

Qumm  V.  Tyrie,  6  B.  A  S.  299  ; 
The  Heather  Bell,  84  L.  T.  Bep.  794 ;  9  Atp.  M.  C. 
206 ;  (1901)  P.  272. 

[Lord  Altbbstonb,  G.J. — I  think  The  Heather 
Bell  is  against  you.]  In  Black  v.  Homersham  (39 
L.  T.  Rep.  671 ;  4  £x.  Div.  24)  shares  were  sold 
at  auction.  The  conditions  of  sale  were  silent  as 
to  dividends,  and  between  the  time  of  sale  and 
the  date  of  completion  of  the  purchase  as  fixed  by 
the  conditions  a  dividend  on  the  shares  was 
declared  in  respect  of  a  period  antecedent  to  the 
sale,  and  it  was  held  it  belonged  to  the  purchaser. 
[Lord  Alvbestonb,  G.J.  referred  to  Willie  v. 
Falmer  (2  L.  T.  Rep.  626 ;  7  G.  B.  N.  S.  340).] 
That  case  might  be  against  me  if  the  agent 
received  the  money  merely  on  behalf  of  the  mort- 
gagor. But  here  the  agents  received  it  on  behalf 
of  all  the  holders  of  the  shares  in  the  ship,  and 
the^  only  divide  it  periodically  amongst  the 
various  persons  entitled. 

Carver,  K.G.  and  ff.  G,  Farrant,  for  the  defen- 
dant, were  not  called  upon  to  argue. 

Lord  Halsbury,  L.G. — I  entirely  concur  with 
the  judgment  of  the  learned  judge  below.  The 
law  is  well  settled,  and  I  can  draw  no  distinction 
between  the  case  of  money  received  on  behalf  of 
one  person  entitled  or  on  behalf  of  three  persons 
entitled,  although  it  has  been  suggested  that 
there  is  a  distinction.  The  mere  fact  that  at 
stated  periods  the  agents  accounted  to  the  persons 
entitled  to  the  money  does  not  affect  the  question. 
The  time  of  distribution  of  the  aliquot  share 
makes  no  difference.  The  agents  of  the  mort- 
gagor had  received  the  money  before  notice  of 
the  mortgage;  the  appeal  mast  therefore  be 
dismissed. 

Lord  Alvbestonb,  G.J.  and  Sir  F.  Jeune.  P. 
concurred. 

Solicitors  :  Crosse  and  Sons ;  Black  and  Moss. 


HIGH    COURT    OF    JUSTICE. 

KING'S  BBNGH  DIVISION. 

Dec.  1  and  10,  1902. 

(Before  Bigham,  J.  without  a  Jury.) 

G&BBNOCK  Steamship  Gompany  v.  Mabitixi 
Insxjbancb  Gompant.  (a) 

Insurance  (marine)  —  Voyage  policy  —  UnteO' 
worthiness  arising  during  voyage — IneuficieiU 
coal  taken  at  coaling  port — Oonsequeni  lom-^ 
Liability  of  underwrUers, 

A  steamship  on  oom/meneing  a  voyage  is  primi 
facie  unseaworthy  if  she  has  not  sufieient  coal 
on  hoard  then  to  complete  the  voyage,  but  vfhere 
the  voyage  is  made  in  stages  she  is  seaworlkii 
if  she  has  sufficient  coal  on  board  on  commencing 
each  stage  to  enable  her  to  complete  that  stags. 

Where  a  steamship  comnunces  a  stage  of  ike 
voyage  with  a  deficiency  of  coed  owing  to  the 
negligence  of  the  master,  any  loss  to  the  insmrei 
resulting  from  such  deficiency  is  not  covered 
by  a  claluse  in  the  policy  that  the  insurance  is 
**  to  cover  loss  through  the  negligence  of  master, 
mariners,  engineers,  or  pilots." 

Such  loss  is  covered  by  adause,  **  Held  covered  in  eass 
of  any  brea^ih  of  warranty  .  .  .  at  a  premium 
to  be  hereajter  arranged,"  hut  where  the  loss 
has  occurrea  before  the  breach  of  warranty  u 
discovered  the  premium  to  he  arranged  wtU  he 
at  least  as  great  as  the  loss  a/nd  so  the  insured 
can  recover  nothing  under  the  clause. 

Action  tried  before  Bigham,  J.  sitting  in  the 
Gommercial  Gourt. 

This  action  was  tried  upon  the  following  agreed 
statement  of  facts :  The  plaintiffs  were  the 
owners  of  the  steamship  Gulf  of  Florida,  and  the 
defendants  were  a  marine  insurance  company  who 
had  insured  the  steamship  by  a  policy  dated  tiie 
19th  July  1897.  The  more  important  terms  of 
the  policy  were  as  follows : 

For  30001.  on  the  Qulf  of  Florida  valued  at  30,0001. 
At  and  from  ...  to  poit  or  porta  in  any  order  in 
the  United  Kingdom  and  (or)  Cuntinent  between  Bor 
deanx  and  Hamburg,  both  inolaeiye,  and  while  there  tad 
thence  to  port  or  porte  place  or  places,  on  west  ocait  of 
South  America  backwards  or  forwards  and  forwards  and 
back  wards,  in  any  order  or  rotation,  while  there  and 
thence  to  port  or  perte  of  call  and  (or)  ditoharge  in  107 
order  in  the  United  Kingdom  and  (or)  Continent  between 
Bordeaux  and  Hamburg  both  incloeive,  and  while  there 
however  employed,  until  expiry  of  thirty  dajs  after 
arrival  or  until  sailing  on  next  voyage,  whichever  may 
first  occur.  With  leave  to  call  at  any  ports  and  plaoaa 
for  all  purposes,  and  any  ports  and  places  on  the  east 
coaat  of  South  America,  and  (or)  Falkland  Islands,  both 
outwards  and  homewards.  The  risk  not  to  conunence 
before  the  expiration  of  previous  policies.  Againat  the 
risk  of  total  lose  ooly,  but  including  collision  olanse, 
general  average  and  salvage  chargee.  Perils  inesred 
againbt  of  the  seaa,  Ac.  Subject  to  and  inoludiog  GnU 
Line  vojage  clauses  as  annexed. 

Such  clauses  were  shortly  as  follows  : 

This  insurance  also  to  cover  loss  through  the  negli* 
genoe  of  master,  mariners,  engineers,  or  pilots.  Inclodiag 
all  rieks  incidental  to  steam  navigation.  Geoeral 
average  salvage  and  special  charges  payable  as  p«r 
official  foreign  adjustment,  if  so  made  up,  or  per  York- 
Antwerp  Bules  1890  if  in  accordance  with  the  coutraot 
of  affrf  iftbtment.     Held  covered  in  case  of  any  breach  of 

(a)  R«'poried  by  J.  Andrew  Steauan.  Eaq.,  Barriatat-ai  Uw. 
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wMTanty,  deyiation,  and  (or)  aaj  unprovided  inoidental 
risk  or  cbaDge  of  rogtge  at  a  preminm  to  be  h^rcaf  er 
arranged.  It  ahall  be  Jawfal  to  the  asBiired,  their  faocora, 
•eiTanta,  and  aeaignB,  to  aae,  labour  and  travel  for,  in, 
and  aboot  the  defence,  eafegnard,  and  recovery  of  the 
said  tbip,  fto.,  and  any  part  thereof  without  prejodioe 
to  this  insurance,  to  the  ohargea  whereof  we  the  assarers, 
will  oontribnte  each  according  to  the  rate  or  quantity  of 
this  som  herein  insured.  In  the  eveiit  of  any  inao- 
ooraoy  in  the  desoription  of  voyage,  interests,  name  of 
vessel,  Clauses,  or  conditions,  it  is  agreed  to  hold  the 
assured  covered  at  a  premium  to  be  arranged. 

The  previous  policies,  before  the  eipiration  of 
which  the  risk  was  not  to  commenoe,  were  all  in 
nmilar  terms.  One  of  them  was  dated  the  Ist 
Jan.  1897,  and  was  subsoribed  by  the  defendants. 

The  events  giving  rise  to  disputes  between  the 
the  parties  t^k  place  after  the  Oulf  of  Florida 
left  Monte  Video  on  the  18th  Dec.  1897. 

Stated  shortly  thej  were  as  follows :  On 
arrival  at  Monte  Yideo  the  Qui/  of  Florida  had 
on  beard  232  tons  of  btmker  coals.  She  took  on 
board  a  further  330  tons,  and  sailed  on  the  18th 
Dec.  with  562  tons  in  the  bunkers,  the  bunkers 
being  full  and  the  quantity  apparently  more  than 
sufficient  for  the  passaee  to  St.  Yincent,  where 
in  the  ordinary  course  she  would  coal  again.  On 
the  same  day  that  she  left  Monte  Yideo  she  put 
back  in  consequence  of  an  accident  to  the 
condenser  door.  This  was  renewed,  and  the 
voyage  resumed  on  the  23rd  Dec.  By  this  time 
al)out  twenty  tons  of  the  bunker  coals  had  been 
used,  bnt  those  on  board  consideied  she  bad  still 
sufficient  for  the  passage  to  St.  Yincent.  After 
leaving  Monte  video  the  Oulf  of  Florida 
experienced  strong  head  winds  and  seas.  On  the 
7tn  Jan.  1898  the  coal  was  found  to  be  burning 
very  quickly,  at  a  rate  equal  to  thirty-six  tons 
per  day.  As  the  rate  of  consumption  continued 
very  nigh,  the  speed  was  reduced  on  the  9th 
Jan.  and  to  save  steam  the  steam  steering  gear 
and  electric  light  were  shut  off.  On  the  10th 
Jan.  some  of  the  ship's  fittings  were  used  for  fuel, 
and  on  subse<^uent  days  further  fittings  and 
spars,  and  portions  of  the  cargo  were  burnt  to 
assist  in  keeping  up  steam.  If  this  had  not  been 
done  the  Oulf  of  Florida  would  have  been  unable 
to  reach  port  without  assistance,  and  without  such 
assistance  would  have  been  helpless  and  in 
danger  of  being  totally  lost 

The  quantity  of  coal  with  which  the  Gulf  of 
Florida  left  Monte  Yideo,  both  on  the  10th  and 
23rd  Dec.  was,  in  fact,  insufficient  for  the  passage 
to  St.  Yincent.  This  insufficiency  happened  owing 
to  the  negligence  of  the  master  and  engineers. 

The  value  of  the  ship's  fittings  and  spars 
burnt  was  312/.  4a.  The  plaintiffs  had  paid  the 
consignees  of  cargo  for  the  cargo  used  as  fuel 
662/.  l8,  lid. 

The  plaintiffs  claimed  that  they  were  entitled 
to  the  defendant  company's  proportion  of  the 
value  of  the  ship's  fittings  and  spars  burnt,  and 
of  the  sums  paid  for  cargo  burnt.  Alternatively 
they  claimed  the  defendant  company's  proportion 
of  the  value  of  the  fittings  and  spars  burnt,  and 
of  the  sbip*s  contribution  in  general  average  of 
the  value  of  the  cargo  burnt.  In  the  further 
alternative,  the  plaintiff  claimed  to  be  entitled  as 
above  on  payment  of  an  additional  premium  to  be 
fixed  by  the  court,  or  as  the  court  might  direct. 

The  defendants  denied  that  the  plaintiffs  were 
entitled   to  any  of  the  said  sums,  or  any  part 


thereof,    even   on    payment    of   an   additional 
premium. 

Carver,  K.C.  and  Leek  for  thd  plaintiff. — There 
was  here  no  warranty  of  seaworthiness,  at  any 
rate  at  the  time  this  loss  occurred.  The  warranty 
of  seaworthiness,  if  any  such  existed,  was  of  sea- 
worthiness at  the  couimencement  of  the  voyage. 
Even  saying  that  this  warranty  reattached  at 
every  port  of  call,  and  that  the  departure  of  the 
vessel  from  Monte  Yideo  with  an  insufficient 
supply  of  coal  was  a  breach  of  such  warranty^ 
such  breach  and  tnerefore  the  consequent  loss 
arose  throui^h  the  negligence  of  the  master  and 
Ciigineers,  and  was,  tberefoie,  covered  by  the 
policy.  In  any  caee  we  are  entitled  to  reco\er  on 
payment  of  a  premium  to  be  fixed  by  the  court 
under  the  claubc,  *'  Seld  covered  in  ca^e  of  any 
breach  of  warranty  ...  at  a  premium  to  be 
hereafter  arranged."  Lastly,  the  whole  value  of 
the  goods  burnt  is  recoverable  under  the  sue  and 
labour    clause.      Oounsel   cited   the   following 


Qibton  V.  8maUt  4  H.  L.  Cas.  353  ; 

Bermon  v.  Woolhridge,  2  Dongl.  781 ; 

The  B<ma,  71  L.  T.  Bep.  870 ;  7  Ai»p.  Mar.  Law  Oas. 

557;  (1895)  P.  125; 
Strang  v.  Scott,  6  Aap.  Mar.  Law  Cas.  419  ;  14  App. 

Gaa.  601  ; 
Montgomery  v.  Indemnity  Mutual  Marine  A8$ur- 

ance  Company,  86  L.  T.  Bep.  462  ;  9  Aap.  Mar. 

Law  Caa.  141 ;   (1902)  1  K.  B.  734. 

/.  A,  Hamilton,  K.O.  and  8imey  for  the  defen- 
dants.— This  being  a  voyage  policy  the  fact  that 
the  vessel  in  commencing  her  voyage  had  not 
sufficient  coal  in  her  bunkers  to  enable  her  to 
complete  the  voyage  made  her  prima  facie  then 
unseaworthy.  But  this  unseaworthiness  may  be 
cured  when  thevojage  is  by  stages  by  her  recoal* 
ing  at  each  port  of  call  sufficiently  to  enable  her 
to  complete  the  next  stage : 

The  VoHigern,  80  L.  T.  Bep.  382  ;  8  Asp.  Mar.  Law 
Cas.  523 ;  (1899)  P.  140. 

Here  on  the  facts  stated  she  was  not  coaled 
sufficiently  when  she  left  Monte  Yideo.  She 
therefore  commenced  that  section  of  the  voyage 
in  an  unseaworthy  condition.  It  is  argued,  how- 
ever, that  if  this  is  so  the  breach  of  warranty  is 
covered  by  the  clause  as  to  loss  through  the 
negligence  of  the  master  or  engineers.  But  Uie  loss 
here  was  not  directly  due  to  any  such  negligence. 
The  burning  of  the  fittings  and  cargo  were  not 
acts  of  negligence.  The  negligence  of  the  master 
in  leaving  Monte  Yideo  with  the  vessel  in  an  unsea- 
worthy condition  may  have  been  a  sine  qud  non 
to  but  was  not  the  causa  caueane  of  the  loss. 
The  negligence  was  complete  long  before  the  loss 
took  place.  Then  it  is  argued  that  the  clause 
*'  Held  covered  in  case  of  any  bieach  of  warranty 
.  .  .  at  a  premium  to  be  hereafter  arranged 
covers  this  breach.  This  clause  obviously  can 
apply  only  to  breaches  of  warranty  discovered 
before  any  loss  has  actually  occurred.  Counsel 
cited 

Quebec  Marine  Insurance  Company  v.  Commercial 

Bank   of  Canada,  22  L.  T.  Bep.  559;  3  Mar. 

Law  Cae.  O.  S.  414  ;  L.  Bep.  3  P.  C.  234  ; 
lonides  v.  Universal  Marine  Insurance  Af sedation, 

8  L.  T.  Bep.  705 ;  1  Mar.  Law  Cas.  O.  S.  353 ; 

14  C.  B.  N.  S.  259  ; 
Pink  V.  Fleming,  63  L.  T.  Bep.  413 ;  6  Asp.  Mar. 

Law  Cas.  554  ;  25  Q.  B.  Div.  396 ; 
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Robinson  t.  Price,  36  L.  T.  Bep.  354 ;  3  Asp.  Mar. 

Law  Cas.  407 ;  2  Q.  B.  Diy.  295 ; 
Ballantyne  y.  Maclcinnonf  75  L.  T.  Bep.  95 ;  8  Asp. 

Mar.  Latr  Cas.  173 ;  (1896)  2  Q.  B.  455  ; 
Faweus  t.  Sarsjield,  6  £.  &  B.  192 ; 
Hyderabad    (Deccan)     Company    v.    WiUoughby, 

(1899)  2  Q.  B.  530. 

Carver,  K.C.,  in  reply,  cited 

Aitchison  v.  Lohre,  41  L.  T.  Bep.  323 ;  4  Asp.  Mar. 

Law.  Gas.  168  ;  4  App.  Cas.  755  ; 
Thames  and  Mersey  Marine  Insurance  Company  t. 

Hamilton f  Fraser,  and  Co.,  57  L.  T.  Bep.  695 ; 

6  Asp.  Mar.  L%w  Cas.  200  ;  12  App.  Cas.  484 ; 
Dieoon  v.  Sadler,  5  M.  &  W.  405. 

Dec.  10. — BiGHAM,  J.  read  the  following  judg- 
ment : — The  main  qaestion  in  this  case  is  whether 
when  the  Gulf  of  Florida  sailed  from  Monte 
Video  for  St.  Yincent,  on  the  23rd  Dec.  1897, 
there  existed  anj  implied  warranty  on  the  part 
of  the  plaintiffs  that  she  was  seaworthy  for 
that  voyage.  It  is  found  as  a  fact  that  she  was 
insufficiently  coaled ;  and  this  was  clearly  a  breach 
of  the  warranty,  if  such  a  warranty  existed. 
Now,  the  policy  sued  upon  is  a  Toyage  policy — 
the  body  of  the  policy  and  the  attached  clauses 
olearly  show  it ;  so  that,  when  the  vessel  origi- 
nally started  from  the  United  Kingdom  on  her 
round,  a  warranty  existed  that  she  was  seaworthy 
for  that  round  voyage.  But  the  warranty  is  one 
thing  and  the  observance  of  it  another.  It  is 
olear  that  in  such  an  adventure  it  is  practically 
impossible  for  the  ship  to  sail  with  sufficient  coal 
for  the  whole  of  the  contemplated  voyage.  She 
would  have  to  call  at  convenient  ports  on  her 
route  for  the  puipose  of  replenishing  her  bunkers ; 
and,  therefore,  though  the  warranty  at  starting  is 
that  she  sball  be  seaworthy  for  the  whole  voyage, 
the  warranty  is  sufficiently  observed  if  the  voyage 
is  so  arranged  that  the  ship  can  and  shall  coal  at 
•convenient  ports  en  route.  The  warranty  may  be 
43tated  as  an  undertaking  that  the  vessel  shall  be 
sufficiently  coaled  for  the  whole  of  her  voyage, 
the  warranty  to  be  observed  by  coaling  sufficiently 
at  successive  points  to  navigate  the  vessel  to  the 
end  of  her  voyage.  This,  I  think,  is  the  true 
effect  of  Thin  v.  Richards  (66  L.  T.  Rep.  584; 
7  Asp.  Mar.  Law  Gas.  165 ;  (1892)  2  Q.  B.  141) 
•and  of  The  Vortigem  {sup.).  There  is,  to  use 
the  language  of  the  present  Master  of  the 
Holls,  "a  recurring  obligation  to  bring  the 
vessel  up  to  the  required  standard  at  each 
«tage.'*  It  is  true  that  in  both  those  oases 
the  question  arose  between  shipowner  and  cargo- 
owner,  and  not  between  shipowner  and  under- 
writer. But  this,  in  my  opinion,  makes  no  diffe- 
rence ;  and  I  am  fortified  in  this  view  by  the  judg- 
ment of  the  late  A.  L.  Smith,  M.R.  in  The  Vorti- 
gem. He  there  states  the  law  as  follows :  **  In  my 
ludgment  when  a  question  of  seaworthiness  arises 
between  either  a  steamship  owner  and  his  under- 
writer upon  a  voyage  policy,  or  between  a  steam- 
ship owner  and  a  cargo  owner  upon  a  contract  of 
affreightment,  and  the  underwriter  or  cargo  owner 
establishes  that  the  ship  at  the  commencement  of 
the  voyage  was  not  equipped  with  sufficiency  of 
ooai  for  the  whole  voyage,  it  lies  upon  the  ship- 
owner, in  order  to  displace  this  defence,  which  is 
a  good  one,  to  prove  that  he  had  divided  the 
voyage  into  stages  for  coaling  purposes  by  reason 
of  the  necessity  of  the  case,  and  that,  at  the 
oommencement  of  each  stage,  the  ship  had  on 
board  a  sufficiency  of  coal  for  that   stage — in 


other  words,  was  seaworthy  for  that  stage.  If  he 
fails  in  this  he  fails  in  defeating  the  issue  of 
unseaworthiness  which  prima  facie  has  been 
established  against  him.  In  each  case  it  is  a 
matter  for  proof  as  to  where  the  necessity  of  the 
case  requires  that  each  stage  should  be,  and  I 
think  that  in  the  present  case  the  neceesitv  for 
coaling  places  at  Colombo  and  Suez  has  been 
estab  lished.'*  This  view  of  the  law  does  not  in  anj 
way  conflict  with  the  well-known  rule  that,  onoe 
the  warranty  of  seaworthiness  for  the  whole 
voyage  is  complied  with,  the  shipowner's  obli- 
gation to  the  underwriter  is  at  an  end.  It  merely 
allows  of  a  convenient  way  of  enabling  iw 
shipowner  to  fulfil  his  warranty — that  is  to  say, 
to  fulfil  it  by  stages  instead  of  once  for  all  at  the 
beginning  of  the  risk.  I  therefore  hold  that  the 
warranty  of  seaworthiness  still  existed  at  Monte 
Yideo,  and  was  there  broken.  The  result  is  that 
when  the  vessel  sailed  from  Montevideo  the  policy 
no  longer  attached  to  the  risks  insured  against 

But  there  are  other  questions  to  consider.  It  is 
said  that  the  breach  was  due  to  the  negligence 
of  the  engineers,  and  that  therefore  the  loss  is 
covered  by  the  negligence  clause  attached  to  the 
policy.  This  clause  is  one  of  a  number  of  clauses 
introduced  into  the  policy  by  shipowners  forthdr 
own  benefit.  It  is  in  the  following  words :  '*  This 
insurance  also  to  cover  loss  through  the  negli- 
gence of  masters,  mariners,  engineers,  or  pilots. 
.  .  .  '*  I  do  not  think  this  clause  has  any 
application  to  the  present  case.  The  under- 
writers are  only  responsible  for  losses  which  are 
directly  attributable  to  the  risks  insured  against 
The  loss  in  question — ^namely,  the  burning  of  the 
ship's  fittings  and  spars — was  not  directly  due  to 
any  negligent  act  at  all.  It  was  dne  to  the  volun- 
tary act  of  those  engaged  in  the  navigation  of 
the  ship.  The  original  negligence  was,  no  donbt, 
a  causa  sine  qud  non,  but  it  was  not  a  causa 
causans.  Therefore  it  cannot  be  taken  into  con- 
sideration. Moreover,  as  1  have  before  stated, 
the  loss  did  not  happen  until  after  the  policy  had 
ceased  to  attach.  The  plaintiffs,  however,  relied 
upon  another  of  the  appended  clauses  as  afford- 
ing them  a  right  to  recover.  The  oonsideratioB 
of  this  clause  presents  more  difficulty.  It  is  ait 
follows  :  **  Held  covered  in  case  of  any  breach  of 
warranty,  deviation,  and  (or)  any  unprovided 
incidental  risk  or  change  of  voyage,  at  a  premium 
to  be  hereafter  arranged."  Now,  undoubtedly 
the  warranty  of  seaworthiness  is  by  far  the 
most  important  of  the  few  implied  warranties 
which  a  shipowner  enters  into  when  he  insures 
his  ship,  and  I  am  satisfied  that  if  proper  effect 
is  to  be  given  to  this  clause,  it  must  be  held  to 
apply  to  that  particular  warranty.  What,  then, 
is  the  operation  of  the  clause  P  In  my  opinion, 
it  entitles  the  shipowner,  as  soon  as  he  discovers 
that  the  warranty  has  been  broken,  to  require  the 
underwriter  to  hold  him  covered.  It  also 
entitles  the  underwriter  to  exact  a  new  premium 
commensurate  with  the  added  risk.  But  what  is 
to  happen  if  the  breach  is  not  discovered  until  a 
loss  nas  occurred  P  I  think  even  in  that 
case  the  clause  still  holds  good,  and  the 
only  open  question  would  be.  What  is  a 
reasonable  premium  for  the  added  risk.^  To 
answer  this,  the  parties  must  assume  that  the 
breach  was  known  to  them  at  the  time  it  happened, 
and  must  ascertain  what  premium  it  would  then 
have  been  reasonable  to  charize.    If  they  cannot 
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do  it  by  ai^reement,  they  must  have  recoarse  to  a 
court  of  law.  It  is  like  the  case  of  goods  sold  at 
a  reasonable,  though  an  unnamed,  price.  The 
sale  is  good,  but  the  price  has  to  be  ascertained, 
either  by  agreement  or  at  law.  In  the  present 
case  the  plaintiffs  ask  the  court  to  fix  this  addi- 
tional premium,  and  I  am  prepared  to  do  it. 
What  might  an  underwriter  fairly  require  as  a 
premium  for  insuring  a  steamer  which  starts  on 
a  voyage  short  of  coalP  One  of  the  almost  in- 
evitable consequences  of  such  a  state  of  things 
is  that  some  other  fuel  will  have  to  be  used 
during  the  voyage---cargo,  or  ship's  fittings,  or 
spars.  Such  a  sacrifice  will  constitute  a  iteneral 
average  loss,  for  which  the  underwriter  will  be 
responsible  to  the  shipowner.  Would  it  be 
reasonable  to  require  the  underwriter  to  charge 
as  premium  a  less  sum  than  the  amount  of  a  loss 
so  obviously  probable  P  I  think  not,  and,  indeed, 
I  think  the  underwriter  would  reasonably  be 
entitled  to  charge  more,  for  the  short  supply  of 
coal  would  not  merely  briog  about  the  general 
average  loss  I  have  mentioned  (as  it  did  in  this 
very  C'ise),  but  would  also  materially  increase  the 
risk  of  a  total  loss  of  the  vessel  herself.  Thus 
I  come  to  the   conclusion  that  the  additional 

gremiam  in  this  case  ought  to  be  at  least  equiva- 
^nt  to  the  general  average  loss  now  claimed. 
It  follows  that  the  plaintiffs  can  recover  nothing 
in  this  action,  for  the  additional  premium  more 
than  meets  the  loss  claimed.  A  question  was 
argued  before  me  as  to  whether  the  loss  in  ques- 
tion was  a  general  average  loss  or  gave  rise  to  a 
larger  claim  on  the  part  of  the  shipowner  under 
the  sue  and  labour  clause.  It  is  not  material  to 
consider  this  question,  for,  even  if  the  full  value 
of  the  burnt  goods  could  be  recovered  under  the 
sue  and  labour  clause,  I  should  still  be  of  opinion 
that  the  additional  premium  would  exceed  the 
amount  of  the  claim ;  but  I  desire  to  say  that,  in 
jxkj  opinion,  the  sacrifice  cannot  be  regarded  as 
within  the  sue  and  labour  clause. .  At  most  it  is 
the  subject-matter  of  general  average. 

Judgment  for  the  defendants. 

Solicitors  for  the  plaintiffs,  H,  C,  Coote  and 
BaU^  for  Adamaan  and  Adameon,  South  Shields. 

Solicitors  for  the  d^endants,  Field,  Bosooe,  and 
Co,  for  Bateeofis,  Warr,  and  Wimehurst,  Liver- 
pool. 

Tmsday,  Jan,  20, 1903. 

(Before  Lobd  Alybbstone,  O.J.,  Wills  and 

Ghannell,  JJ.) 

Cabdiff  Steamship  Company  Limited  v, 

Jameson,  (a) 

BiU  of  lading  —  Custom  —  Charges  to  be  paid 
by  the  ship — Charges  for  stowing  in  transit- 
9ned — Inconsistency — Mersey  Docks  Acts  and 
ByC'laws. 

BiUs  of  lading  provided  that  certain  currants  were 
••  to  he  delivered  from  the  ship*s  deck  when  the 
ship's  responsibility  shall  cease  .  .  .  Simul- 
taneously unth  the  ship  being  ready  to  unload 
the  said  goods  .  .  .  the  consignee  is  hereby 
bound  to  be  ready  to  receive  the  goods  from  the 
ship's  side,  and  in  default  thereof  the  master  of 
the  agent  of  the  ship  is  authorised  '*  to  enter, 
land,  and  warehouse  them  at  the  expense  of  the 
consignee. 

(«)  R«ponM  by  W.  d«  B.  Hirbibt,  Enq.,  B&rriBter-at-Law. 


Held,  that  a  custom,  that  in  the  discharge  of  dried 
fruit  cargoes  the  charges  for  trucking  from  the 
shed  and  piling  in  the  transit-shed  are  to  be 
paid  for  by  the  shiv,  was  good,  as  it  did  not  con* 
tradict  the  bills  of  lading,  but  merely  annexed  an 
incident  to  them. 

Held,  further,  that  these  charges  were  not  included 
in  the  all-round  charge  made  by  the  master 
porters  under  the  Mersey  Docks  Acts  and  the 
bye- laws  of  the  Mersey  Docks  and  Harbour 
Board. 

Appeal  by  the  plaintiffs  from  His  Honour  Judge 
Shand  sitting  at  the  Liverpool  County  Court. 

The  action  was  brought  to  recover  balance  of 
freight  due  on  a  cargo  of  dried  currants  dis- 
charged ex  plaintiffs'  steamship  Dordogne,  at 
Liverpool,  and  received  by  the  defendant  as  agent 
for  the  plaintiffs. 

The  defendant  admitted  the  claim,  but  claimed 
SU.  158.  9d.  as  a  set-off  for  money  paid  for  and 
on  behalf  of  the  plaiutiffs  at  their  request  in 
respect  of  the  same  cargo — namely,  for  "  stowing  " 
at  9d,  per  ton. 

The  facts  found  were  as  follows : — 
The   Dordogne,  loaded  with  a  car^o  of  dried 
currants  from  Patras,  arrived  at  Liverpool  on 
the  27th  Nov.  1901,  and  berthed  in  the  Queen's 
Dock. 

The  cargo  consisted  of  37,000  packages,  repre- 
sented by  eighty- seven  bills  of  lading  and  187 
marks,  the  number  of  consignees  being  nineteen. 

The  bills  of  lading  contained  clauses  that  cases 
of  currants 

Are  to  be  delivered  from  the  ship's  deok,  when  the 
Bhip'BreepoDsibility  shall  oeaae  .  .  .  Simaltaneoakly 
with  the  ship  being  ready  to  unload  the  said  goods 
.  .  .  the  ooneignee  ie  hereby  bound  to  be  ready  to 
receive  the  gooda  from  the  ahip's  »ide,  and  in  default 
thereof  the  master  or  agent  of  the  ship  ie  authorised  to 
enter  the  goods  at  the  Castom  Hoaee  and  land,  ware- 
hoase,  or  place  tbem  in  lighter  at  the  rbk  and  «zpense 
of  the  consignee  after  they  leave  the  deok  of  the  ship. 

The  defendant  acted  as  stevedore  on  behalf  of 
the  ship  in  discharge  of  the  cargo,  and  as  master 
porter  on  behalf  of  the  consignees. 

The  Queen's  Dock  was  provided  with  a  transit- 
shed  for  goods,  and  the  method  employed  by  the 
defendant  in  the  discharge  of  the  vessel  was  that 
the  packages,  after  being  brought  on  deck  and 
after  leaving  the  ship's  stage,  were  trucked  to  the 
transit- shed  and  there  piled. 

After  being  piled  the  defendant  sorted  the  pack- 
ages to  marks  and  then  trucked  them  to  the 
Customs'  scales  to  be  weighed.  After  weighing 
they  were  either  loaded  on  to  the  consignee's  carts 
or  replied  by  the  defendant  in  the  transit-shed  to 
await  the  consignees  taking  delivery. 

The  defendant  had  been  paid  Is.  per  ton  as 
stevedore  for  discharging,  but  sought  to  charge 
the  plaiutiffs,  as  owners  of  the  ship,  with  an  addi- 
tional 9d.  per  ton  for  trucking  the  packages  from 
the  ship  to  the  ti*ansit-shed,  and  then  piling  them 
before  their  being  sorted  to  marks. 

There  was  a  custom  proved  of  the  Port  of 
Liverpool  that  in  the  discharge  of  dried  fruit 
cargoes  the  charges  for  trucking  from  the  ship 
and  piling  in  the  transit- shed  are  paid  for  by  the 
ship. 

The  master  porters'  charges  and  duties  are 
regulated  by  the  bye-laws  made  by  the  Mersey 
Docks  and  Harbour  Board,  and  by  bye-law  1  the 
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<$liargeB  to  be  made  by  master  porters  for  work 
done  by  them  are  to  be  the  amounts  specified  in 
the  schedule;  and  by  bye-law  7  the  operations 
included  in  the  chains  stated  in  the  schedule 
which  are  to  be  performed  by  the  master  porters 
for  those  charges  include  sorting  or  selecting 
goods  to  bill  of  lading  mark,  weighing,  piling,  or 
storing  on  the  quay  and  trucking,  &c. 

The  learned  County  Court  judge  decided  that 
the  custom  was  consistent  with  the  bill  of  lading 
and  allowed  the  set-off. 

By  sect.  35  of  the  Mersey  Docks  Acts  Consoli- 
dation Act  1858 : 

The  master  or  owner  of  any  vessel  lying  in  and  using 
any  dock  on  the  quay  adjoining  to  whioh  any  transit- 
shed  may  have  been  erected  and  opened  for  the  reception 
of  goods,  or  the  owner  of  all  or  any  part  of  the  inward 
cargo  of  snoh  vessel,  may  cause  such  cargo  or  any  part 
thmof,  without  previoosly  making  any  entry  thereof, 
upon  giving  dne  notice  to  ^e  proper  officer  of  Oostoms, 
io  be  landed  and  deposited  in  such  transit-shed ;  and 
snch  cargo  or  such  part  of  such  cargo,  so  landed  and 
deposited  in  snch  transit-shed,  shall  for  all  purposes  be 
considered  as  still  on  board  the  vessel  from  whence  the 
same  shall  have  been  landed,  and  shall  be  removable 
•only  from  such  tranait-shed  in  such  manner  and  by  the 
same  process  in  all  respects  as  the  same  might  by  law 
have  been  removed  from  such  vessel,  in  case  the  same 
were  still  actually  on  board  thereof. 

/.  A,  Hamilton,   E.C.  and  Leslie    Scott   for 

the   plaintiffs.  —  The    question   is    whether  a 

ship's   agent  who    appointed  himself  stevedore 

for  the  owners  of  toe  ship,  and  master  porter 

for  the  consignee  of  goods,  is  entitled  to  make 

certain  charges.  A  locsu  Act-— namely,  the  Mersey 

Docks  Acts  Consolidation  Act    1858 — provides 

that  the  unloading  is  to  be  performed  by  master 

^porters,  and  it  is  desirable  that  goods  should 

oe  transferred  from  the  ship  to  the  transit- shed. 

~Here  the  operation  was  '*  trucking  "  goods  from 

"the  ship  to  the  transit-shed,  and  then  piling  them 

there.    The  defendant  has  been,  or  ought  to  have 

been,  paid  for  performing  this  operation  by  the 

consignee,  and  ought  not  to  look  to  the  plaintiffs 

for   payment.      Reliance   is    placed    upon    the 

^Mersey  (Liverpool)    Docks  Acts    Consolidation 

Act  1858  and  the  Mersey  Docks  (Ferry  Accom- 

>modatioQ)  Act,  s.  33.    Under  this  last  section 

the  board   may  make   bye-laws.    Reference   is 

made  to  bye- law  1  as  to  the  charges  and  the 

rules    as    to  charges    to   be    made    by  master 

porters,  and  bye-law  7.    As  the  d<^fendant  was 

the    ship's    agent    he    had    do    right    to    pay 

himself  any  charges  as  master  porter  that  the 

shipowner  was  not  bound  to  pay.    But  he  sete  up 

a  custom  aUlesred  to  be  universal,  not  inconsistent 

with  the  bill  of  lading  and  reasonable,  that  one  or 

other  is  paid  this  amount  by  the  ship.     The 

plaintiffs  eay  this  custom  is  unreasonable,  because 

the.  Act   and  bye-laws    impose  on  the  master 

porter  the  performance  of  these  operations  at  a 

certain  charge.     The  defendant  paid  himself  as 

stevedore  and  the  plaintiffs  do  not  complain,  but 

when  he  claims  this  extra  9(2.  as  stevedore  the 

plaintiffs  say  that  he  did  the  work   as  master 

porter,  as  he  was  bound  to  do  under  the  bye-laws. 

The  custom  alleged  is  inconsistent  with  the  bill 

cf  lading,   which   says    that    goods  are   to    be 

delivered  from  the  ship's  deck,  where  the  ship's 

liability  shall  cease.    Here  there  was  no  custom 

and  no    evidence   that  the    plaintiffs    knew  of 

the    existence    of    any,    and    no    case    can    be 


cited  in  which  a  custom  has  been  allowed  to 
impose  charges  on  a  ^hip  contrary  to  the  bill  of 
lamng.  The  obligations  of  the  smp  are  bron^t 
to  an  end  when  she  has  discharged  the  cargo  over 
her  side.    They  referred  to 

Boumphrey  v.  Houghtont  55  J.  P.  729  ; 

Perry  v.  Bamet,  53  L.  T.  Bep.  585 ;  15  Q.  B.  Di? . 

388; 
Orey  v.  Butler's  Wharf  Limited,  3  Com.  Cae.  67. 

Horridge,  K.C.  {Tobin  and  O'Conor  with  Wm) 
for  the  defendant. — ^The  custom  is  a  good  and 
reasonable  one.  This  is  something  done  attihe 
request  of  the  ship,  as  the  goods  must  go  to 
the  transit-shed.  Br  sect.  166  of  the  Act  of  1858 
the  goods  in  that  shed  are  to  be  considered  on 
board  the  vessel.  The  custom  proved  here  does 
not  contradict  the  bill  of  lading.  It  is  said  tliat 
tJiat  this  work  was  done  by  the  master  porter  as 
stevedore,  but  that  is  not  so. 

Hamilton,  K.C.  in  reply. 

The  following  cases  were  also  referred  to : 

Brenda  Steamship  Company  v.  Oreen^  82  L.  T.  Bap. 

ee ;  9  Aap.  Mar.  Law  Gas.  55 ;  (1900)  1 Q.  B.  518 ; 
Aktieselskah  HeUos  v.  Skman,  76  L.  T.  Bap.  5S7; 

(1897)  2  Q.  B.  83 ; 
Stephens  v.  Wintringham,  3  Ck>m.  Oas.  169 ; 
Petrocochino  v.  Bott,  30  L.  T.  Bop.  840 ;  2  Asp. 

Mar.  Law  Gas.  310 ;  L.  Bep.  9  G.  P.  355. 

Lord  Alybestone,  C.J. — This  case  has  been 
extremely  well  argued,  and  raises  a  point  no 
doubt  of  very  ^reat  importance  and  of  interest, 
although  I  think  after  argument  it  does  not 
appear  to  be  one  of  any  difficulty.  The  question 
arises  as  to  whether  or  not  by  a  custom  or  on  any 
other  ground  shipowners  who  have  received  goods 
for  several  consignees  under  bills  of  lading,  cin 
be  called  upon  to  pay  a  sum  of  9d,  for  tracking 
consignees'  goods  and  piling  them  in  t^e  ware- 
house before  they  are  sorted  or  dealt  with  bvthe 
Customs.  It  is  said  on  behalf  of  the  appellanti 
that  they  are  not  liable  upon  two  grounds.  It  is  first 
said  that  by  the  terms  of  the  bill  of  lading  the  goods 
are  to  be  delivered  from  the  ship's  deck,  where  the 
ship's  responsibility  is  to  cease.  By  the  bill  of 
ladinff  it  is  provided  that  "  simultaneously  with 
the  Buip  beinff  ready  to  unload  the  abofe- 
mentioned  goods,  or  any  part  thereof,  theoon- 
signee  of  the  said  goods  is  hereby  bound  to  be 
r€^y  to  receive  the  same  from  the  ship's  side, 
either  on  the  wharf  or  quay  at  which  toe  ship 
may  lie  for  discharge " ;  and  it  is  said  that  any 
arrangement  by  custom  or  otherwise,  whicm 
imposes  the  9a.  upon  the  shipowner,  would  be 
contrary  to  that  bill  of  lading.  It  is  farther  said 
that  the  provisions  of  the  Dock  Acts  which 
lay  down  the  conditions  by  which  the  persons 
who  do  the  work  are  controlled,  impose  upon 
the  consignee  the  duty  of  paying  for  this,  or,  at 
any  rate,  do  not  allow  the  master  porter  to  make 
a  charge  against  the  ship.  Now,  in  answer  to 
that,  it  is  said  that  there  is  a  well-established 
custom  at  the  port  of  Liverpool  when  dutiable 
goods  are  sent  into  a  transit-shed,  that  the 
expense  of  wheeling  them  there  and  of  piling  them 
is  one  which  is  to  be  borne  by  the  ship,  but  it  was 
not  suggested  by  Mr.  Scott,  who  opened  the  case 
for  the  appellants,  that  the  evidence  before  the 
County  Court  judge  did  not  esteblish  that  that 
practice  or  custom,  if  it  is  a  custom  which  is 
valid,  as  applied  to  this  stete  of  ciroumstanoes. 
exists.    To  deal  with  the  second  point  first    If 
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Mr.  Scott  or  Mr.  Hamilton  could  have  made  good 
the  position  that  the  bye-laws  contemplated  this 
cha^e  being  paid  by  the  consignee  or  this  work 
being  done  by  the  master  porter  for  the  la.  9(2. 
or  Is,  lOd.  in  the  case  of  dried  fruits,  he  would 
have  gone  a  very  long  way,  I  think,  to  show  that 
the  custom  could  not  put  this  charge  or  that 
the  circumstances  would  not  justify  this  charge 
being  put  upon  the  shipowner.  But  J  think 
when  the  statute  and  bye-laws  are  looked  at,  that 

Soond  cannot   be  supported.     Sect.  35  of  the 
ersey  Docks  Acts  Consolidation  Act  1858  says : 
"  The  cargo  of  an^  vessel  from  any  foreign  or 
colonial  port  entering  and  using  any  open  dock 
shall  be  received,  weighed,  and  load^  oif  by  one 
set  of  porters  only,  who  shall  be  in  the  employ 
and  xmder  directions  and  orders  of  one  of  the 
master  porters  appointed  by  the  board,"  and  if  the 
ship  has  been  dealt  with  under  that  section,  or,  in 
other  words,  if  all  that  has   been  done  by  the 
ship  or  at  the  express  or  implied  request  of  the 
ship,  has  been  done  under  that  section,  then  I 
think  Mr.  Scott  would  have  made  good  his  point 
that  the  bye-laws  applied.    Now,  when  you  come 
to  look  at  the  bye-laws  which  are  mcide  under 
sect  221,  Slc.,  you  find  that  those  sections  enable 
bye-laws  to  be  made  for  the  regulation  and  good 
government  of   master  porters.      Our  attention 
has  been  called  to  these  bve-laws  and,  as  I  under- 
stand, they  do  provide  that  the  master  porters 
shall  do  certain  services  for  the  sums  of  money 
which  are  there   set   down;    and  the  schedule 
which  imposes  those  charges  is  divided  into  two 
classes,  both  of  which  are  headed    with    their 
respective  heading :  **  For  soods  delivered  after 
having  been  stowed  on  the  quay,"  and  "  For 
goods   delivered  without  being   stowed  on  the 
quay."    Therefore,  upon  the  face  of  the  headings, 
it  certainly  does  appear  that  the  charges  which 
are  there  referred  to,  are  charges  for  something 
in  respect  of  services  done  to  goods  wluch  either 
have  Deen  delivered  straight  from  the  ship  or 
which  have  been  stowed  on  the  quay.    Now,  when 
we  turn   back    to  rule  7,  which  includes  in  a 
schedule   or  list   "operations  included  in   the 
charges  stated  in  columns  Nos.  1  and  2  of  the 
schedule  of   charges  hereunto  annexed^  except 
where  otiierwise  provided  in  such  schedule  and  in 
cases  to  be  hereafter  determined  by  resolution  of 
the  board,  and   to    be  then  recorded  in  such 
schedule,"    "  the   following   and   all  operations 
incidental  thereto  are  to  be  performed  by  the 
master   porters."     I    need   not  read  them    all 
through.     They  include  piling  or  stowing  on  the 
quay,  trucking,  refilling,  and  stowing  ready  for 
ganger.    Except  the  "  stowing  ready  for  ganger," 
It  is  admitted  that  there  are  none  of  those  opera- 
tions that  must  relate  to  goods  which  are  dealt 
with  in  the  transit- shed,  and  I  think  it  has  been 
fairly  put  on  both  sides  that  "  stowing  ready  for 
ganger  "  is  something  which  may  have  to  be  done 
after  the  original  wheeling  into  the  shed  and 
piling  has  been  done.    Therefore  it  does  seem  to 
me,  upon  the  bye- laws  and  upon  the  statute,  that 
it  cannot  be  said  that  the  Mersey  Docks  and 
Harbour  Board  have,  by  their  statutes  or  regula- 
tions, provided  that  the  master  porters  should  do 
this  work  which  they  have  been  called  to  do  for 
the  all-round  charge   which  is  included  in  the 
schedule. 

That   being    so,    we    have   now    to   consider 
the  other  ground  in  respect  of  which   it  was 

YOL.  IX.,  N.  S. 


contended  that  this  charge  could  not  be  imposed 
upon  the  ship — namely,  that  it  contradicted  the 
bill  of  ladinff.  Now^  in  order  to  understand  that 
position,  we  have  to  look  at  what  the  powers  and 
privileges  of  shipowners  are,  independently  of 
those  clauses  in  the  bye-laws  to  which  I  have 
referred.  By  sect.  166  it  is  provided  that  *'  the 
master  or  owner  of  any  vessel  lying  in  and  using 
any  dock  on  the  quay  adjoining  to  which  any 
transit-shed  may  have  been  erected  and  opened 
for  the  reception  of  goods,  or  the  owner  of  all 
or  any  part  of  the  inward  cargo  of  such  vessel 
may  cause  such  cargo,  or  any  part  thereof,  with- 
out previously  making  any  entry  thei*eof,  upon 
giving  due  notice  to  the  pro^r  officer  of  customs, 
to  be  landed  and  deposited  m  such  transit-shed ; 
and  such  cargo,  or  such  part  of  such  cargo,  so 
landed  and  deposited  in  such  transit-shed  shall 
for  all  purposes  be  considered  as  still  on  board 
the  vessel.  Now,  I  accept  the  view  which  I 
understand  was  indicated  by  the  late  Master  of 
the  Bolls,  Sir  A.  L.  Smith,  in  Boumphrey  v. 
Houghton  (55  J.  P.  729),  that  that  really  is  a 
section  mainly,  if  not  entirely,  to  control  directly 
the  relations  between  the  shipowners  and  the 
customs;  but  it  certainly  does  put  it  in  the 
power  of  the  captain  and  the  owners  and  the 
agents  of  the  ship  to  save  the  ship  very  coneider- 
able  expense.  They  may  land  without  entry : 
and  what  is  pointed  out  in  the  evidence  (and  I 
think  properly  pointed  out)  is  that  if  the  ship  is 
not  able  to  do  something  of  that  kind,  then,  as 
they  will  not  allow  goods  to  be  landed  upon  the 
quay  without  enti'y  being  made,  there  will  be 
great  delay,  because  there  will  have  to  be  an 
entry  made  in  respect  of  the  dutiable  goods,  and 
that  parcel  treated,  so  to  speak,  speoially  and 
separately  from  the  rest  of  the  cargo,  in  the 
same  way,  if  this  case  bad  been  controlled  solely 
by  the  rights  of  the  shipowner  under  the  bill  of 
lading,  without  considering  the  power  of  dis- 
charging the  ship,  under  sect.  166  the  shipowner 
would  J^ve  to  be  prepared  to  deliver  to  the  con- 
signee at  the  ship's  rail  his  parcel,  and  the  con- 
signee would  have  to  come  and  demand  his 
parcel  and  receive  his  parcel  from  the  ship's  side. 
At  one  time  I  thought  that  the  point  which 
Mr.  Hamilton  and  Mr.  Scott  pressed  upon  us, 
that  the  master  porter  in  doine  this  work  was 
really  teking  delivery  from  the  ship,  was  a 
point  which  might  raise  some  difficulty;  but  it 
seems  to  me,  when  the  true  facts  are  ascertained, 
that  it  really  is  not.  The  fact  is  that  the  ship- 
owner does  not  ask  the  consignee  to  act  exactly 
in  accordance  with  the  bill  of  ladine ;  he  does  not 
ask  the  consignee  to  come  and  take  his  parcel ; 
the  consignee  does  not  ask  the  shipowner  to 
deliver  his  separate  parcel ;  the  master  porter 
when  he  takes  the  cargo  to  the  transit- shed  is  not 
taking,  if  I  may  use  the  expression,  the  parcel  of 
each  separate  consignee  to  the  transit-shed  as 
the  agent  of  each  separate  consignee,  but  he  is 
taking  the  bulk  cargo  to  the  transit-shed  there  to 
be  dealt  with.  Therefore  it  seems  to  me  that  a 
state  of  things  has  arisen  which  is  not  dealt  with 
in  terms  by  the  bill  of  lading,  and  therefore 
cannot  be  said  to  be  controlled  by  the  express 
language  of  the  bill  of  lading.  An  incident  is 
annexed  to  the  contract,  in  the  interests  both 
of  the  shipowner  and  the  consignee,  that 
delivery  shall  be  taken  in  a  substituted  way — 
namely,  from  the  transit-shed — the  ship  getting 
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<$liarge8  to  be  made  by  master  porters  for  work 
done  by  tbem  are  to  be  the  amotmts  specified  in 
the  scnedale;  and  by  bye-law  7  the  operations 
included  in  the  charges  stated  in  the  schedule 
which  are  to  be  performed  by  the  master  porters 
for  those  charges  include  sorting  or  selecting 
goods  to  bill  of  lading  mark,  weighing,  piling,  or 
storing  on  the  quay  and  trucking,  &c. 

The  learned  County  Court  judge  decided  that 
the  custom  was  consistent  with  the  bill  of  lading 
and  allowed  the  set-off. 

By  sect.  35  of  the  Mersey  Docks  Acts  Consoli- 
dation Act  1858 : 

The  master  or  owner  of  any  vessel  lying  in  and  ndng 
any  dock  on  the  quay  adjoining  to  whioh  any  transit- 
shed  may  have  been  erected  and  opened  for  the  reception 
of  goods,  or  the  owner  of  all  or  any  part  of  the  inward 
cargo  of  snch  vessel,  may  cause  such  cargo  or  any  part 
thmof,  without  previoosly  making  any  entry  thereof, 
upon  giving  dne  notice  to  Ate  proper  officer  of  OostomB, 
io  be  landed  and  deposited  in  such  transit-shed ;  and 
each  cargo  or  snch  part  of  snch  cargo,  so  landed  and 
deposited  in  snch  transit-shed,  shall  for  all  pnrpoeee  be 
considered  as  still  on  board  the  vessel  from  whence  the 
same  shall  have  been  landed,  and  shall  be  removable 
•only  from  snch  transit-shed  in  snch  manner  and  by  the 
same  process  in  all  respects  as  the  same  might  by  law 
have  been  removed  from  snch  vessel,  in  case  the  same 
were  still  aotnally  on  board  thereof. 

/.  A,  Hamilton,   E.C.  and  Leslie    Scott   tor 
the   plaintiffs.  —  The    question   is    whether   a 
ship's    agent  who   appointed  himself  stevedore 
for  the  owners  of  toe  ship,  and  master  porter 
for  the  consignee  of  goods,  is  entitled  to  make 
certain  charges.  A  loc^Q  Act-— namely,  the  Mersey 
Docks  Acts  Consolidation  Act    1858 — provides 
that  the  unloading  is  to  be  performed  by  master 
nporters,  and  it  is  desirable  that  goods  should 
be  transferred  from  the  ship  to  the  transit- shed. 
~Here  the  operation  was  *'  trucking  "  goods  from 
"the  ship  to  the  transit- shed,  and  then  piling  them 
there.    The  defendant  has  been,  or  ought  to  have 
been,  paid  for  performing  this  operation  by  the 
consignee,  and  ought  not  to  look  to  the  plaintiffs 
for   payment.      Reliance   is    placed    upon    the 
^Mersey  (Liverpool)    Docks  Acts    Consolidation 
Act  1858  and  the  Mersey  Docks  (Ferry  Accom- 
modation) Act,  s.  33.    Under  this  last  section 
the  board   may  make   bye-laws.    Reference   is 
made  to  bye- law  1  as  to  the  charges  and  the 
rules    as    to  charges    to   be    made    by  master 
porters,  and  bye-law  7.    As  the  defendant  was 
the    ship's    agent    he    had    do    right    to    pay 
himself  any  charges  as  master  porter  that  the 
shipowner  was  not  bound  to  pay.    But  he  sete  up 
a  custom  tdlesred  to  be  universal,  not  inconsistent 
with  the  bill  of  lading  and  reasonable,  that  one  or 
other  is  paid  this  amount  by  the  ship.     The 
plaintiffs  say  this  custom  is  unreasonable,  because 
the.  Act    and   bye-laws    impose  on  the  master 
porter  the  performance  of  these  operations  at  a 
certain  charge.    The  defendant  paid  himself  as 
stevedore  and  the  plaintiffs  do  not  complain,  but 
when  he  claims  this  extra  9(2.  as  stevedore  the 
plaintiffs  say  that  he  did  the  work   as  master 
porter,  as  he  was  bound  to  do  under  the  bye-laws. 
The  custom  alleged  is  inconsistent  with  the  bill 
cf  lading,   which   says    that    goods  are    to    be 
delivered  from  the  ship's  deck,  where  the  ship's 
liability  shall  cease.    Here  there  was  no  custom 
and  no    evidence   that  the    plaintiffs    knew  of 
the    existence    of    any,    and    no    case    can    be 


cited  in  which  a  custom  has  been  allowed  to 
impose  charges  on  a  ^hip  contrary  to  the  bill  of 
lamng.  The  obligations  of  the  smp  are  brought 
to  an  end  when  she  has  discharged  the  cargo  over 
her  side.    They  referred  to 

Boumphrey  v.  Houghton,  55  J.  P.  729  ; 

Perry  v.  Bamet,  53  L.  T.  Bep.  585;  15  Q.  B.  Di?. 

388; 
Orey  v.  BtUler^s  Wharf  Limited,  3  Com.  Cu.  67. 

Horridge^  K.C.  {Tohvn,  and  0* Conor  with  him) 
for  the  defendant. — ^The  custom  is  a  good  and 
reasonable  one.  This  is  something  done  at  the 
request  of  the  ship,  as  the  goods  must  eo  to 
the  transit-shed.  By  sect.  166  of  the  Act  of  1858 
the  goods  in  that  shed  are  to  be  oonsidered  on 
board  the  vessel.  The  custom  proved  here  does 
not  oontradict  the  bill  of  lading.  It  is  said  that 
that  this  work  was  done  by  the  master  porta*  as 
stevedore,  but  that  is  not  so. 

Hamilton,  E.C.  in  reply. 

The  following  cases  were  also  referred  to : 

Brenda  Steamship  Compawy  v.  Oreen^  82  L.  T.  Bep. 

66  i  9  Asp.  Mar.  Law  Gas.  55 ;  (1900)  1  Q.  B.  518 ; 
Ahtieselskab  HeUos  v.  Elcman,  76  L.  T.  Bep.  537; 

(1897)  2  Q.  B.  83 ; 
Stephens  v.  Wintringham,  3  Ck>m.  Cas.  169 ; 
Petrocochino  v.  Bott,  30  L.  T.  Bep.  840 ;  2  Aip. 

Mar.  Law  Cas.  310 ;  L.  Bep.  9  0.  P.  355. 

Lord  Alybestonb,  C.J. — This  case  has  been 
extremely  well  argued,  and  raises  a  point  no 
doubt  of  very  ^eat  importance  and  of  interest, 
although  I  think  after  argument  it  does  not 
appear  to  be  one  of  any  difficulty.  The  question 
arises  as  to  whether  or  not  by  a  custom  or  on  any 
other  ground  shipowners  who  have  received  goods 
for  several  consignees  under  bills  of  lading,  can 
be  called  upon  to  pay  a  sum  of  9d.  for  trucking 
oonsignees'  goods  and  piling  them  in  the  ware- 
house before  they  are  sorted  or  dealt  with  by  the 
Customs.  It  is  said  on  behalf  of  the  appellantB 
that  they  are  not  liable  upon  two  grounds.  It  is  first 
saidthatby  the  terms  of  the  bill  of  lading  the  goods 
are  to  be  delivered  from  the  ship's  deck,  where  the 
ship's  responsibility  is  to  cease.  By  the  bill  of 
lading  it  is  provided  that  **  simultaneously  with 
the  ship  being  ready  to  unload  the  above- 
mentioned  goods,  or  any  part  thereof,  the  con- 
signee of  the  said  goods  is  hereby  bound  to  be 
ready  to  receive  the  same  from  the  ship's  side, 
either  on  the  wharf  or  quay  at  which  the  ship 
may  lie  for  discharge " ;  and  it  is  said  that  any 
arrangement  by  custom  or  otherwise,  which 
imposes  the  9a.  upon  the  shipowner,  would  be 
contrary  to  that  bill  of  lading.  It  is  further  said 
that  the  provisions  of  the  Dock  Acte  which 
lay  down  the  conditions  by  whioh  the  persons 
who  do  the  work  are  controlled,  impose  upon 
the  consignee  the  duty  of  paying  for  this,  or,  at 
any  rate,  do  not  allow  the  master  porter  to  make 
a  charge  against  the  ship.  Now,  in  answer  to 
that,  it  is  said  that  there  is  a  well-established 
custom  at  the  port  of  Liverpool  when  dutiable 
goods  are  sent  into  a  transit-shed,  that  ^e 
expense  of  wheeling  them  there  and  of  piling  them 
is  one  which  is  to  be  borne  by  the  ship,  but  it  was 
not  suggested  by  Mr.  Scott,  who  opened  the  case 
for  the  appellants,  that  the  evidence  before  the 
County  Court  judge  did  not  establish  that  that 
practice  or  custom,  if  it  is  a  custom  which  is 
valid,  as  applied  to  this  state  of  circumstances. 
i  exists.    To  deal  with  the  second  point  first    H 
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Hr.  Soott  or  Mr.  Hamilton  could  have  made  good 
the  position  that  the  bye-laws  contemplated  this 
charge  being  paid  by  the  consignee  or  this  work 
being  done  by  the  master  porter  for  the  1«.  9(2. 
or  Is.  10(2.  in  the  case  of  dried  fruits,  he  would 
have  gODO  a  very  long  way,  I  think,  to  show  that 
the  custom  could  not  put  this  charge  or  that 
the  circumstances  would  not  justify  this  charge 
being  put  upon  the  shipowner.  But  J  think 
when  the  statute  and  bye-laws  are  looked  at,  that 

S-ound  cannot  be  supported.  Sect.  35  of  the 
ersey  Docks  Acte  Consolidation  Act  1858  says : 
*'  The  cargo  of  any  vessel  from  any  foreign  or 
colonial^  enterlog  and  using  an/  open  dock 
shall  be  received,  weighed,  and  loaded  off  by  one 
set  of  porters  only,  who  shall  be  in  the  employ 
jmd  under  directions  and  orders  of  one  of  the 
master  porters  appointed  by  the  board,"  and  if  the 
ship  has  been  dealt  with  under  that  section,  or,  in 
other  words,  if  all  that  has  been  done  by  the 
ship  or  at  the  express  or  implied  request  of  the 
ship,  has  been  done  under  that  section,  then  I 
think  Mr.  Scott  would  have  made  good  his  point 
that  the  bye-laws  applied.  Now,  when  you  come 
to  look  at  the  bye-laws  which  are  made  under 
sect.  221,  &c.,  you  find  that  those  sections  enable 
bye-laws  to  be  made  for  the  regulation  and  good 
government  of  master  porters.  Our  attention 
has  been  called  to  these  bve-laws  and,  as  I  under- 
stand, they  do  provide  that  the  master  porters 
shall  do  certain  services  for  the  sums  of  money 
which  are  there  set  down;  and  the  schedule 
which  imposes  those  charges  is  divided  into  two 
clasaee,  both  of  which  are  headed  with  their 
respeoidve  heading:  "For  goods  delivered  after 
having  been  stowed  on  the  quay,"  and  **  For 
goods  delivered  without  being  stowed  on  the 
quay.*'  Therefore,  upon  the  face  of  the  headings, 
it  certainly  does  appear  that  the  charges  which 
are  there  referred  to,  are  charges  for  something 
in  respect  of  services  done  to  goods  which  either 
have  oeen  delivered  straight  from  the  ship  or 
which  have  been  stowed  on  the  quay.  Now,  when 
we  turn  back  to  rule  7,  which  includes  in  a 
schedule  or  list  "operations  included  in  the 
charses  stated  in  columns  Nos.  1  and  2  of  the 
schedule  of  charges  hereunto  annexed,  except 
where  otherwise  provided  in  such  schedule  and  in 
cases  to  be  hereafter  determined  by  resolution  of 
the  board,  and  to  be  then  recorded  in  such 
schedule,"  "  the  following  and  all  operations 
incidental  thereto  are  to  be  performed  by  the 
master  porters."  I  need  not  read  them  all 
through.  They  include  piling  or  stowing  on  the 
quay,  trucking,  refilling,  and  stowing  ready  for 
gauger.  Except  the  "  stowing  ready  lor  ganger," 
it  is  admitted  that  there  are  none  of  those  opera- 
tions that  must  relate  to  goods  which  are  dealt 
with  in  the  transit-shed,  and  I  think  it  has  been 
fairly  put  on  both  sides  that  "  stowing  ready  for 
gauger  "  is  something  which  may  have  to  be  done 
after  the  original  wheeling  into  the  shed  and 
piling  has  been  done.  Therefore  it  does  seem  to 
me,  upon  the  bye-laws  and  upon  the  statute,  that 
it  cannot  be  said  that  the  Mersey  Docks  and 
Harbour  Board  have,  by  their  statutes  or  regula- 
tions, provided  that  the  master  porters  should  do 
this  work  which  they  have  been  called  to  do  for 
the  all-round  charge  which  is  included  in  the 
schedule. 

That    being    so,    we    have   now   to   consider 
the    other  ground  in  respect  of  which   it  was 
Vol.  IX.,  N.  S. 


contended  that  this  charge  could  not  be  imposed 
upon  the  ship — namely,  that  it  contradicted  the 
bill  of  lading.  Now^  in  order  to  understand  that 
position,  we  have  to  look  at  what  the  powers  and 
privileges  of  shipowoers  are,  independentlv  of 
those  clauses  in  the  bye-laws  to  which  1  have 
referred.  By  sect.  166  it  is  provided  that  "  the 
master  or  owner  of  any  vessel  lying  in  and  using 
any  dock  on  the  quay  adjoining  to  which  any 
transit-shed  may  have  been  erected  and  opened 
for  the  reception  of  goods,  or  the  owner  of  all 
or  any  part  of  the  inward  (^argo  of  such  vessel 
may  c&ubq  such  cargo,  or  any  part  thereof,  with- 
out previously  making  any  entry  thereof,  upon 
giving  due  notice  to  the  prober  officer  of  customs, 
to  be  landed  and  deposited  m  such  transit-shed ; 
and  such  cargo,  or  such  part  of  such  cargo,  so 
landed  and  deposited  in  such  transit-shed  shall 
for  all  purposes  be  considered  as  still  on  board 
the  vessel.  Now,  I  accept  the  view  which  I 
understand  was  indicated  by  the  late  Master  of 
the  Bolls,  Sir  A.  L.  Smith,  in  Boumphrey  v. 
Houghton  (55  J.  P.  729),  that  that  really  is  a 
section  mainly,  if  not  entirely,  to  control  directly 
the  relations  between  the  shipowners  and  the 
customs;  but  it  certainly  does  put  it  in  the 
power  of  the  captein  and  the  owners  and  the 
agents  of  the  ship  to  save  the  ship  very  consider- 
able expense.  They  may  land  without  entry; 
and  what  is  pointed  out  in  the  evidence  (and  I 
think  properlv  pointed  out)  is  that  if  the  ship  is 
not  able  to  do  something  of  that  kind,  then,  as 
they  will  not  allow  goods  to  be  landed  upon  the 
quay  without  entry  being  made,  there  will  be 
great  delay,  because  there  will  have  to  be  an 
entry  made  in  respect  of  the  dutiable  goods,  and 
that  parcel  treated,  so  to  speak,  specially  and 
separately  from  the  rest  of  the  cargo.  In  the 
same  way,  if  this  case  had  been  controlled  solely 
by  the  rights  of  the  shipowner  under  the  bill  of 
lading,  without  coDsidering  the  power  of  dis- 
charging the  ship,  under  sect.  166  the  shipowner 
would  have  to  be  prepared  to  deliver  to  the  con- 
signee at  the  ship's  rail  his  parcel,  and  the  con- 
signee would  have  to  come  and  demand  his 
parcel  and  receive  his  parcel  from  the  ship's  side. 
At  one  time  I  thought  that  the  point  which 
Mr.  Hamilton  and  Mr.  Scott  pressed  upon  us, 
that  the  master  porter  in  doing  this  work  was 
really  taking  delivery  from  the  ship,  was  a 
point  which  might  raise  some  difficulty;  but  it 
seems  to  me,  when  the  true  facts  are  ascertained, 
that  it  really  is  not.  The  fact  is  that  the  ship- 
owner  does  not  ask  the  (K>nsignee  to  act  exactly 
in  a(MX)rdance  with  the  bill  of  lading ;  he  does  not 
ask  the  <K>n8ignee  to  come  and  take  his  parcel ; 
the  consignee  does  not  ask  tbe  shipowner  to 
deliver  his  separate  parcel ;  the  master  porter 
when  he  takes  the  cargo  to  the  transit-shed  is  not 
taking,  if  I  may  use  the  expression,  the  parcel  of 
each  separate  consignee  to  the  transit- shed  as 
the  agent  of  each  separate  consignee,  but  he  is 
taking  the  bulk  cargo  to  the  transit-shed  there  to 
be  dealt  with.  Therefore  it  seems  to  me  that  a 
state  of  things  has  arisen  which  is  not  dealt  v^th 
in  terms  by  the  bill  of  lading,  and  therefore 
cannot  be  said  to  be  controlled  by  the  express 
language  of  the  bill  of  lading.  An  incident  is 
annexed  to  the  contract,  in  the  interests  both 
of  the  shipowner  and  the  consignee,  that 
delivery  shall  be  taken  in  a  substituted  way — 
namely,  from  the  transit- shed — the  ship  getting 
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the  benefit  of  discharging  her  car^o  in  bulk  to 
the  transit-shed  and  the  consignee  there  reoeiving 
it  in  a  separate  parcel.  To  that  state  of  thingv 
the  castom  applies  and  the  custom  found  is,  that 
when  that  state  of  things  arises  the  charge  of  9d. 
—which  is  considered  a  fair  amount  for  taking 
the  goods  from  the  ship  and  piling  them  in  the 
transit-shed — shall  be  borne  by  the  ship.  In  my 
opinion,  that  is  not  contradicting  the  bill  of 
lading.  It  is  annexing  an  incident  to  it.  I 
further  think  it  is  a  case  in  which  the  ship  and 
the  representatives  of  the  ship  have  properly  not 
insisted  upon  the  terms  of  the  bill  of  lading,  but 
have  asked  that  certain  work  should  be  done  for 
the  ship,  making  an  advance  for  the  ship  in 
respect  of  which  they  get  a  quantum  meruit  Of 
course,  it  is  not  disputed  in  this  case  that  Mr. 
Jamieson  acted  bona  fide ;  it  is  not  disputed  that 
he  did  save  the  ship  demurrage  or  delay  by  going 
to  the  transit-shed.  Under  those  circumstances 
it  seems  to  me  that  the  quantum  meruit  which  is 
fixed  for  the  work  done  on  the  ship's  behalf  in 
that  case  may  be  properly  fixed  by  the  custom, 
and  that  that  incident  is  thereby  annexed  to  the 
contract.  For  these  reasons  I  think  that  the 
finding  of  the  learned  County  Court  judge  was 
right,  and  that  this  appeal  ou^ht  to  be  disaUowed. 
With  regard  to  the  authorities,  I  do  not  think 
that  any  of  them  help  us  beyond  this,  that  cer- 
tainly in  some  of  the  later  cases  it  does  not  seem 
to  have  been  considered  that  a  custom  was  of 
necessity  bad  because  it  imposed  some  burden 
upon  the  shipowner  or,  I  ought  to  say,  imposed 
some  burden  upon  the  parties  to  the  contract  in 
the  bill  of  lading,  not  dealt  with  in  terms  hj  the 
bill  of  lading  itself.  With  regard  to  the  3udg- 
ment  of  the  late  Master  of  the  Rolls,  as  to  the 
expense  of  watching,  it  is  not  a  judgment  upon 
this  point,  because  I  understand  the  watching 
there  was  after  the  goods  had  been  piled.  At 
any  rate,  it  does  not,  in  my  opinion,  conflict  with 
the  view  which  I  have  endeavoured  to  express, 
that  where  the  parties  have  acted  in  a  way  not 
contemplated  by  the  bill  of  lading,  there  is 
nothing  improper  in  the  custom  of  the  port  sug- 
gestinff  what  their  relation  shall  be  under  those 
altered  circumstances  which  were  not  so  contem- 
plated. For  these  reasons  I  think  the  appeal 
shoald  be  dismissed. 

Wills,  J. — I  am  of  the  same  opinion,  and  I  only 
wish  to  express  in  a  very  few  words  why  it  appears 
to  me  that  the  alleged  custom  may  very  well  be 
added  to  the  bill  of  lading.  I  apprehend  that 
under  the  bill  of  lading  as  it  stands,  and  in  spite 
of  the  custom,  if  either  party  chose  to  insist  upon 
having  delivery  made  according  to  the  bill  of 
lading,  the  other  party  would  be  ooand  to  accept 
that  stipulation  in  performance  of  the  contract  in 
the  way  that  has  been  pointed  out.  There  seems 
to  me  to  be  nothing  inconsistent  with  that  in 
saying  that  a  term  may  be  superadded  and  is 
snpei^ded  by  practice  and  custom  to  the  effect 
that,  if  both  parties  so  chooRC,  delivery  instead  of 
being  made  in  the  way  provided  by  the  bill  of 
lading  may  be  made  through  the  transit-shed. 
If  thsit  is  the  case,  there  is  no  difficulty 
in  saying  that  the  payment  for  that  service 
may  fall  upon  the  ship  instead  of  on  the 
consignee.  The  service  is  eminently  for  the 
benefit  of  the  ship.  It  is  quite  clear  that  it  is 
for  the  benefit  of  both  parties.  It  is  also  quite 
clear  that  neither  does  the  captaiu  nor  tue  ship- 


owner wish  to  deliver  pursuant  to  the  bill  of 
lading,  nor  does  the  consignee  wish  to  take  his 
cargo  in  the  way  provided  for  by  the  bill  of  lading, 
in  every  case,  because  to  do  so  would  be  to 
defeat  the  rapid  discharge  of  business,  which  is 
the  soul  of  commercial  life.  It  seems  to  me, 
therefore,  that  there  is  nothing  in  any  way  incon- 
sistent with  the  terms  of  the  bill  of  lading  in  Uie 
annexation  of  this  additional  term  which  custom 
has  annexed. 

Channell,  J. — I  entirely  agree  with  the  judg- 
ments as  to  custom  which  have  been  deliverM- 
already.  I  only  wish  to  mention  one  point  which, 
was  raised  in  the  argument,  and  which  I  think 
my  learned  brethren  have  not  dealt  with.  That 
is  this:  It  was  suggested  that  this  practicSr 
which  as  a  practice  m  fact  existing  was  proved 
beyond  all  possible  doubt,  cannot  be  taken  notics 
of  as  a  custom  binding  between  the  parties,  because 
it  merely  is  a  mistaSen  view  of  sect.  I6G  of  the 
Act  of  1858.  I  think  that  if  it  clearly  appeared 
that  parties  had  acted  upon  a  misti^Een  view  of 
an  Act  of  Parliament,  and  that  such  action  had 
become  perfectly  common  and  usual,  parties  could 
not  turn  round  upon  it  and  say :  "  Well,  even  if 
the  parties  have  misunderstood  the  Act  of  Par- 
liament, this  is  binding  upon  them  as  a  custom 
because  it  has  been  usual  to  act  in  that  way.*^ 
But,  although  it  is  fairly   dear  here  that  tbe 

fiuotice  which  has  arisen  has  some  reference^ 
think,  to  the  fact  of  this  166th  section  exist- 
ing, because  it  relates  to  the  transit-sh^  which 
is  created  by  those  sections  of  the  Act  of  Par- 
liament, we  have  an  Act  of  Parliament  which 
says  that  for  certain  purposes  goods  wMchare 
not  in  fact  on  board  a  ship  are  to  be  taken 
as  if  they  were  still  on  bowl,  and  that  is  a 
matter  which  might  give  rise  to  difficulty ;  and  if 
the  parties  concerned  in  such  matters  met 
frequently  and  came  to  the  conclusion  that,  there^ 
being  a  difficulty  about  it,  one  party  should  pay 
one  portion  of  the  expenses  and  the  other  ^ptLrty 
the  other  portion,  it  seems  to  me  that  that  agree- 
ment between  parties  made  between  individuals 
in  the  first  instance,  and  then  made  so  constantlj 
and  so  frequently  as  to  become  perfectly  under- 
stood in  the  trade,  would  then  become  binding  as 
a  legal  custom.  I  do  not  think  it  neoessary  for  me 
to  add  anything  to  what  m^  brothers  have  said  as 
to  the  view  that  that  is  not  inconsistent  with  either 
the  bye-laws  or  with  the  terms  of  the  bill  of 

lading.  j         « j*     •     ^ 

^  Appeal  attmwsea. 

Solicitors :  Pritchard  and  Sons ;  BottereU  and 
Boche,  for  Vaughan  and  Boche,  Cardiff. 


Feb.  5  and  9, 1903. 

(Before  Bbucb,  J.) 

Wilson  and  othbbs  v,  Salamandea.  Assub- 
ANCB  Company  op  St.  Pbtebsbubo.  (a) 

Insurance — Marine — Concealment  offaclS'^XnaW' 
ledge  of  Lloyd's  agent — Knowledge  of  individual 
member  of  Lloyd's, 

The  knowledge  of  Lloyd's  agents  cannot  be  taken  to 
be  the  knowledge  of  an  individual  member  cf 
Lloyd's,  so  as  to  necessarily  make  void  a  poUqf 
of  marine  insurance  on  the  ground  of  coneeat- 

(a)  Reported  by  W.  DB  &  Hbbbirt,  Bsq.,  Banl»ter-«t-LAW. 
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tnent  of  factSf  where  such  individual  member 
h(u  no  actual  knowledge  in  fact, 

^OHMSBCIAL  CAX7SB. 

The  plaintiffs,  who  were  members  of  Lloyd's, 
underwrote  two  policies  of  insurance  on  sugar 
per  the  Professor  Woermann  from  Hamburg  to 
Oibraltar,  and  reinsured  their  liability  with  the 
defendants  under  a  reinsurance  policy  dated  the 
2l8t  April  1902,  and  the  action  was  brought  to 
recover  money  under  this  last-mentioned  policy 
as  the  sugar  was  damaged. 

The  defence  raised  by  the  points  of  defence  was 
that  the  defendants  were  induced  to  underwrite 
the  policy  sued  on  by  the  concealment  of  the  fol- 
lowing ^ts:  (a)  That  the  ship  had  arrived  at 
Gibraltar  on  the  17th  Feb. ;  (b)  that  the  cargo 
had  been  wholly  or  partially  discharged  and  exam- 
ined on  or  before  the  22nd  and  24th  Feb.  and 
found  damaged. 

As  to  (a),  the  learned  judge  found  on  the  facts 
that  there  was  no  concealment. 

As  to  (&),  in  point  of  fact  on  the  22nd  and 
24th  Feb.  the  survey  of  the  cargo  on  board  the 
Professor  Woermann  was  made  by  a  merchant  at 
Gibraltar  named  Lewis  Dasoi,  and  by  his  reports 
of  survey,  dated  the  26th  Feb.,  he  found  the  cargo 
to  haye  been  damaged. 

It  appeared  by  a  note  appended  to  the  reports 
of  survey  that  Dasoi  was  employed  by  Messrs. 
Smith  Imoesi  and  Co.,  who  were  agents  for 
Lloyd's  at  Gibraltar. 

By  the  policies  hj  which  the  plaintiffs  were 
assured,  it  was  provided  that  in  case  of  damage 
notice  should  be  given  to  Messrs.  Smith  Imossi 
and  Co.,  so  that  they  might  appoint  a  surveyor. 

It  was  contended  by  the  defendants  that, 
although  the  plsuntiffs  on  the  25th  Feb.,  when  the 
slip  was  initialled,  had  no  actual  notice  that  the 
cargo  had  been  found  damaged  on  the  22nd  and 
the  24th  Feb.,  yet  they  must  be  taken  to  have 
known  all  that  Messrs.  Smith  Imossi  and  Co. 
knew  at  the  time  the  slip  was  initialled.  The 
defendants  argued  that  if  the  plaintiffs  were  once 
fixed  with  notice  of  a  material  fact,  such  as  the 
damage  to  the  cargo,  the  neglect  of  the  plaintiffs 
to  communicate  that  fact,  although  it  was  wholly 
unknown  to  them,  would  operate  as  a  conceal- 
ment which  would  vitiate  the  policy. 

The  defendants  relied  upon  the  printed  book  of 
instructions  issued  by  Lloyd's  to  their  surveyors, 
dated  the  27th  July  1892.  By  rule  3,  p.  6, 
especial  attention  of  the  agent  is  called  to  the 
necessity  of  telegraphing  any  report  of  the  loss 
of  a  vessel  or  a  casualty  at  once  and  direct  to 
Lloyd's.  By  rule  8,  p.  7,  the  agent  is  to  furnish 
on  forms  supplied  by  the  secretary  prompt  and 
regular  advices  of  the  arrival,  sailing,  and  speak- 
ing of  vessels.  He  is  also  to  send  the  names  of 
vessels  arriving  with  damage  or  having  damaged 
goods  on  board  which  have  been  surveyed  under 
his  superintendence.  There  were  other  provisions 
in  the  book  of  instructions  upon  which  the  defen- 
dants relied  which  it  is  not  nectjssary  to  refer  to. 

Having  regard  to  the  terms  of  the  instructions 
and  the  evidence  of  the  head  of  the  agency 
department  at  Lloyd's,  the  learned  judge  came  to 
the  conclusion  that  the  agents  of  Lloyd's  at  foreign 
ports  have  a  discretion  as  to  the  mode  of  com- 
municating notice  of  damage  to  Lloyd's ;  that  there 
is  no  obligation  upon  them  to  communicate  by  tele- 
graph in  the  case  of  every  case  of  loss  or  damage. 


but  as  a  matter  of  business  in  the  case  of  serious 
loss  or  damage  they  do  communicate  by  tele- 
graph, though  in  the  case  of  small  lose  or  damage 
they  do  not.  In  the  present  case  they  did  not 
telegraph. 

/.  A.  Hamilton,  K.C.  and  Theobald  Mathew  for 
the  plaintiffs. 

Scrutton,  K.C.  and  Loehnis  for  the  defendants. 

Bbucb,  J.  (after  stating  the  facts  set  out 
above,  continued :) — By  omitting  to  telegraph 
Lloyd's  agents  did  not  theroby,  I  think,  omit  to 
perform  any  duty  incumbent  upon  them.  In  my 
opinion  there  was  no  duty  on  the  part  of  Lloyd  s 
agents  at  Gibraltar  to  communicate  the  Iresult  of 
the  surveys  of  the  22nd  and  24th  by  telegraph  to 
Lloyd's,  London;  but,  even  if  theie  was  a  duty  so 
to  communicate  with  Lloyd's,  that  is  quite  a 
different  matter  from  there  being  |a  duty  to  com- 
municate with  the  plaintiffs.  The  plaintiffs  had 
no  control  over  the  appointment  or  conduct  of 
Lloyd's  agents  at  Gibraltar,  and  I  think  it  is 
quite  clear  that  the  knowledge  of  Lloyd's  agents 
at  Gibraltar  cannot  be  said  to  have  been  the  £iow- 
ledge  of  the  plaintiffs.  Lloyd's  have  agents  in  every 
important  port  in  the  world,  and,  if  the  knowledge 
of  liloyd's  agents  at  a  distant  port  is  to  be  taken 
to  be  the  knowledge  of  an  individual  underwriter 
who  may  be  a  member  of  Lloyd's,  the  practice  of 
reinsurance  would  become  impossible,  because  re- 
insurance is  commonly  resorted  to  to  cover  risks  of 
loss  which,  while  unknown  to  the  underwriter  in 
this  country,  in  most  cases  must  be  known  to 
Lloyd's  agents  in  distant  parts  of  the  world.  I 
may  say  1  am  clearly  of  opinion  that,  according  to 
the  principles  laid  down  in  Blackburn  v.  Vigors 
(57  L.  T.  Rep.  730 ;  6  Asp.  M.  C.  218 ;  12  App. 
Cas.  531)  and  Blackburn  v.  Haslam  (59  L.  T.  Kep. 
407;  6  Asp.  M.  C.  326;  21  Q.  B.  Div.  144).  the 
knowledge  acquired  by  Lloyd's  ^ents  at  Gib- 
raltar on  the  22nd  and  &th  Feb.  cannot  be 
treated  as  knowledge  of  the  plaintiffs,  and  the 
defendants  cannot  rely  upon  the  non-communi- 
catiou  of  the  facts  disclosed  by  the  surveys  as 
affording  any  ground  of  concealment.  As  the 
pluntiffs  had  no  actual  knowledge  that  the  cargo 
had  been  partly  discharged  and  found  damaged  at 
the  time  the  sup  was  initialed  by  the  def  enoants* 
underwriter,  the  defence  of  concealment  under 
head  (&)ikil8.  I  give  judgment  for  the  plaintiffs 
for  the  amount  claimed,  j^^^^t  accordingly. 

Solicitors :  Waltons,  Johnson,  Bubb,  and 
Whatton ;  Pritchard  and  Sons. 


PRGBATE,  DIVORCE,  AND  ADMIRALTT 

DIVISION. 

ADMIEALTY    BUSINESS. 

Nov.  24  and  27, 1902. 

(Before  Phillimobe,  J.) 

Thb  Tagus.  (a) 

Wages  and  disbursements — Foreign  ship — Maru 
time  lien — Lex  fori — Merchant  Shipping  Act 
1894  (57  &  58  Vict.  c.  60),  ss.  167,  260— 
Application  of  sect.  167  to  mctster  of  foreign 
vessel — Priorities. 

In  an  action  by  the  master  of  a  ship  for  wages  and 
disbursementSy  the  lex  fori  applies  and  not  the 

(a)  Beported  bj  Christophbr  Head.  Esq.,  BAiriiter-al-LAir. 
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lex  loci  oontraotus,  and  a  foreign  master  has  a 
maritime  lien  for  his  wages  up  to  the  date  of 
the  arrest  of  the  ship. 

Sect.  167  of  the  Merchant  Shipping  Act  1894  (57  & 
58  Vict,  c.  60)  applies  to  alt  vessels,  British  and 
foreign,  and  gives  the  master  of  a  foreign  ship 
the  sams  rights  and  remedies  as  the  master  of  a 
British  ship. 

The  Milf  ord  (31  L.  T.  Bep,  0.  S.  42 ;  Swa,  362) 
followed. 

Action  by  the  master  and  crew  of  the  Argentine 
Bteamship  Tagus  claiming  images  and  disburse- 
ments. 

The  TagiM  was  a  steamship  of  1366  tons  groBa 
register,  belonging  to  the  port  of  Buenos  Ayres, 
and  owned  by  one  Savas  N.  Savas. 

By  a  mortgage  dated  the  19th  June  1901  the 
owner  had  mortgaged  the  vessel  to  mortgagees  in 
the  Argentine  for  30,000  dollars,  and  the  mort- 
gagees, not  having  been  paid,  took  possession  of 
the  vessel  on  her  arrival  m  Sharpness  on  the  3rd 
Oct.  1902. 

While  there  she  was  arrested  in  an  action  for 
necessaries  in  the  County  Court  of  Gloucester, 
and  the  master  and  crew  thereupon  instituted  the 
present  action. 

Subsequently  all  actions  were  transferred  to  the 
High  Court,  and  the  vessel  was  eventually  ordered 
to  Be  sold  and  the  proceeds  paid  into  court. 

The  owners  did  not  enter  any  defence  to  the 
action  by  the  master  and  crew,  but  the  mort- 
gagees now  appeared  as  interveners.  • 

The  claim  of  the  crew  was  for  their  wages  from 
the  date  of  shipment  in  Buenos  Ayres,  which 
was  the  last  voyage,  but  the  master  claimed  wages 
during  the  whole  time  he  was  on  board  the  vessel, 
aud  sQso  disbursements,  in  which  were  included 
earlier  voyages  and  wages  which  he  had  paid  to 
the  crew  on  previous  voyages. 

The  interveners  admitted,  subject  to  a  reference, 
that  the  crew  were  entitled  to  their  wages  for  the 
last  voyage,  but  contended  that  by  the  law  of  the 
Argentine  Republic  the  master  was  only  entitled 
to  liabilities  incurred  as  master,  provided  that 
there  was  at  the  time  an  absolute  lack  of  funds 
in  his  possession  belonging  to  the  ship  or  her 
owners,  and  that  the  owner  of  the  ship  was  not 
present. 

The  master  was  called,  and  stated  in  evidence 
that  he  was  a  Greek  and  brother  of  the  owner  of 
the  Tagus,  He  had  been  to  sea  for  some  time  as 
a  seamanj  but  had  not  until  recently  held  a 
certificate  as  master. 

In  Dec.  1900,  the  owner  being  dissatisfied  with 
the  late  captain  and  the  management  of  the 
vessel,  put  him  on  board  as  commissario,  whose 
duties  correspond  with  that  of  a  supercargo.  As 
such  he  had  paid  the  wages  of  the  crew  from 
time  to  time,  and  he  sometimes  kept  watch  and 
piloted  the  vessel. 

During  this  time  the  master  was  disrated  and 
acted  as  mate,  and  the  plaintiff  received  300 
pesetas  a  month,  the  wages  of  the  master. 

He  continued  so  to  act  till  Sept.  1901,  when  he 
obtained  a  master's  certificate,  and  the  late 
master  left  the  ship  shortly  afterwards. 

The  vessel  at  this  time  was  chiefly  employed  in 
running  backwards  and  forwards  between  Bio 
Janeiro  and  Buenos  Ayres. 

In  Feb.  1902  the  present  crew  were  shipped  at 
Buenos  Ayres  on  a  voyage  to  Sharpness  and 


home.  She  sailed  on  the  17th  Feb.  and  called 
at  Alexandria,  where  the  plaintiff  met  the  owner, 
who  joined  the  ship  there  and  traveUed  in  her  to 
England. 

A  doctor  of  laws  practising  at  Buenos  Ayres 
was  called  by  the  interveners  to  prove  the 
law  of  the  Argentine  Republic  with  regard  to 
wages  and  disbursements.  He  referred  to  arts. 
947,  948,  952,  1366,  1375,  and  1377  of  the 
Codigo  Comercio  de  la  Bepublica  Argentina. 
From  these  it  appeared  that  by  Argentine 
law  there  was  no  maritime  lien  for  Wages  on 
any  voyage  previous  to  the  one  immediatelj 
prior  to  the  institution  of  the  action.  Further^ 
such  w&fGB  did  not  constitute  a  "privileged 
debt"  within  the  meaning  of  the  articles  of 
the  code. 

The  interveners  further  contended  that  the 
provisions  of  sect  167  of  the  Merchant  Shipping 
Act  1894  did  not  apply  to  the  masters  of  foreign 
ships,  because  by  sect.  260  the  application  of 
Part  2  of  the  Act  (which  deals  with  masters  and 
seamen)  was  limited  to  ships  registered  in  the 
United  Kingdom. 

Sects.  167  and  260  of  the  Merchant  Shipping 
Act  1894  are  as  follows  : 

Sect.  167  (1).  The  master  of  a  ship  shall,  so  far  i> 
the  oaae  permits,  have  the  same  rights,  liens,  and  rents* 
dies  for  the  recovery  of  hit  wa^^es  as  a  seaman  hsa  under 
tbis  Act  or  by  any  law  or  oostom.  (2)  The  master  of  s 
ship  .  .  .  shall,  so  far  as  the  oaae  permits,  have  the 
same  rights,  liens,  and  remedies  for  the  reoovery  of  dis- 
borsements  or  liabilities  properly  nuuie  or  inonrred  hj 
him  on  aoooxmt  of  the  ship  as  a  master  has  for  th* 
reoovery  of  his  wages. 

Seot  260.  This  part  of  this  Act  shall,  unless  the  eon- 
text  or  snbjeo6-matter  requires  a  different  applicatioiir 
apply  to  all  sea-goin^  ships  registered  in  the  United 
Kingdom,  and  to  the  owners,  masters,  and  orevrs  of  laoh 
ships,  &o. 

Seot  261.  This  part  of  this  Aot  shall,  nnlen  the 
oontext  or  snbjeot-matter  requires  a  different  apphcatuAt 
apply  to  all  sea-going  British  ships  registered  oat  of  the 
United  Kingdom,  and  to  the  owners,  masters,  and  aewi 
thereof  as  follows  :  &o. 

Sect.  265.  Where  in  any  matter  relating  to  a  ship  or 
to. a  person  belonging  to  a  ship  there  appears  to  be  s 
oonfliot  of  laws,  then,  if  there  is  in  this  part  of  thii  Aot 
any  provision  pn  the  snbjeot  which  is  hereby  expressly 
made  to  extend  to  that  ship,  the  oase  shall  be  goyecMd 
by  that  provision ;  bat  if  there  is  no  saoh  provision,  tb« 
oase  shall  be  governed  by  the  law  of  the  port  at  which 
the  ship  is  registered. 

Aspinall,  K.C.  and  Batten  for  the  plaintiffs.— 
Sect.  167  of  the  Merchant  Shipping  Act  18^ 
applies  to  all  ships,  British  and  foreign.  That 
section  re-enacts  the  provisions  of  sect.  191  of  the 
Merchant  Shipping  Act  1854,  and  gives  the 
master  of  a  ship  the  same  rights  for  the  reooverf 
of  wages  as  a  seaman  has  nnder  the  Act,  and,  bj 
re-enacting  the  provisions  of  sect.  1  of  52  &  5^ 
Yict.  c.  46,  gives  him  also  the  same  remedies  for 
the  recovery  of  disbursements  as  a  master  has  for 
his  wages.  In  neither  of  the  sections  in  the 
previous  Acts  which  are  re-enacted  in  sect  167 
IS  there  anything  to  show  that  the  provisions  are 
limited  to  the  masters  of  British  ships,  and  it 
was  expressly  decided  by  Dr.  Lushiogton  in  TAe 
Milford  (31  L.  T.  Rep.  O.  S.  42;  Swa,  362)  that 
the  words  of  sect.  191  of  the  Act  of  1854  were 
broad  enough  to  cover  the  case  of  foreign  masters. 
The  language  of  sect.  260  and  following  sections, 
which  provide  that  Part  2  of  the  Act  shall  apply 
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to  *'all  sea-goiDg  ships  registered  in  the  United 
Kiogdom/'  is  atfirmatiye  and  not  negative.  It 
may  be  that  with  regard  to  particular  ships 
specially  mentioned,  the  Act  only  applies  to  them 
if  they  are  British.  The  case  of  The  Milford 
(vibi  9wp.)  has  been  followed  and  approved  of 
in  B4ig.  v.  Stewart  (80  L.  T.  Rep.  660;  8 
Asp.  Mar.  Law  Gas.  534;  (1899)  1  Q.  B.  964). 
Channell,  J.  there  says  (80  L.  T.  Rep.,  at  p.  663 ; 
8  Asp.  Mar.  Law  Gas.,  at  p.  537;  (1899)  1  Q.  B.,  at 
p.  970) :  **  It  seems  to  me  we  must  read  sects.  260 
to  266  in  this  way,  as  if  they  began  by  saying 
'and  with  respect  to  the  application  of  Part  2 
to  ships  registered  in  the  United  Kinedom  be  it 
enacted  as  follows.'"  The  Milford  was  also 
followed  by  the  Gonrt  of  Session  in  Scotland  in 
Hart  V.  Alexander  (36  Sc.  L.  Rep.  64).  It  was 
there  pointed  out  ^  Lord  Moncreiff  that  some  of 
the  provisions  of  Fart  2  were  applicable  only  to 
British  ships,  some  were  also  made  applicable  to 
foreign  ships,  and  some  were  proyisions  quite 
irrespective  of  the  nationality  6f  the  ships  or  the 
seamen.    See  also 

Poll  V.  Danibe,  84  L.  T.  Eep.  870 ;  9  Asp.  Mar. 

Law  Oas.  220 ;  (1901)  2  K.  B.  579 ; 
David Mon  v.  HUl,  85  L.  T.  Bep.  118 ;  9  Asp.  Mar. 

Law  Cas.  223  ;  (1901)  2  K.  B.  606. 

It  must  be  admitted  that  the  master  is  entitled  to 
recover  his  disbursements  before  he  became 
master,  as  tiiey  consisted  of  payments  of  wages  to 
the  crew,  and  he  is  therefore  in  the  same  position 
as  the  crew  with  regard  to  them : 

The  Alhiony  27  L.  T.  Bep.  723 ;  1  Asp.  Mar.  Law 
Cas.  481. 

Laing,  K.G.  and  MavHce  HiU  for  the  inter- 
▼oners. — It  is  submitted  this  master  is  not  entitled 
to  recover  disbursements  and  wages  in  priority 
to  the  mortgagees.  The  Merchant  Shippmg  Act 
1854  gave  the  master  a  maritime  lien  for  wages, 
and  there  was  a  lien  for  disbursements  given  by 
52  &  53  Vict.  c.  46.  Dr.  Lushington  was  wrong 
in  The  MiUord  {xibi  evjp,)  in  the  construction  he 
put  upon  Fart  2  of  the  Act  of  1854.  He  there 
decided  the  court  ought  to  apply  the  lex  fori,  not 
the  Ux  loci  contractus,  but  admitted  in  The 
Jonathan  Goodhue  (Swa.  524)  that  The  Milford 
was  "a  case  of  great  doubt  and  difficulty." 
We  submit  the  master  has  no  maritime  lien 
for  wages  or  disbursements  by  the  lex  fori. 
Until  1844  (7  &  8  Vict  c.  112,  s.  16)  the  master 
had  no  lien  at  all  for  wages,  and  he  was  then  only 

S'ven  the  remedies  of  a  seaman  in  case  of  the 
Jikruptcy  or  insolvency  of  the  owners.  That 
section  only  applied  to  wages  du»  "from  the 
owner  of  any  ship  belonging  to  any  of  Her 
Majesty's  sub3ects.  It  was  extended  by  sect.  191 
of  the  Merchant  Shipping  Act  1854,  which  put 
the  master  in  the  same  position  with  regard  to 
his  wages  as  a  seaman,  and  this  section  was  re- 
enacted  by  sect  167  of  the  Act  of  1894.  Sect- 260 
expressly  limits  the  application  of  Part  2  to  sea- 
going  ships  registered  in  the  United  Kingdom. 
Sect.  261  limits  it  to  British  ships  registered  out 
of  the  United  Kingdom.  Sect.  265  enacts  th^t, 
where  there  is  a  conflict  of  laws,  the  case  shall  be 
governed  by  any  provision  on  the  subject  in  Part  2 
of  the  Act,  if  there  is  one;  but  if  there  is  no 
such  provision,  the  case  shall  be  governed  by  the 
law  of  the  port  at  which  the  ship  is  registered — 
that  is,  the  lex  loci.    With  regard  to  disburse- 


ments, sect.  10  of  24  Yict.  c.  10  gives  jurisdiction 
to  the  court  In  The  Mary  Ann  (13  L.  T.  Rep. 
384;  2  Mar.  Law  Gas.  294 ;  L.  Rep.  1  A.  &  E.  8) 
Dr.  Lushington  decided  the  master  had  a  mari- 
time lien.  That  case  was  overruled  by  the  House 
of  Lords  in  The  Sara  (61  L.  T.  Rep.  26 ;  6  Asp. 
Mar.  Law  Gas.  413 ;  14  App.  Gas.  209).  The 
master,  ho<vever,  was  expressly  given  a  maritime 
lien  for  disbursements  by  sect.  I  of  52  &  53  Yict. 
c.  46.  This  must  be  read  with  sect  167  of  the 
Merchant  Shipping  Act  1894,  and  the  words  of 
that  section  are,  *'the  same  lien  ...  as  a 
master  has  for  the  recovery  of  his  wages."  At 
that  time  the  master  of  a  foreign  ship  had  no 
lien  for  his  wages.  The  Milford  (ubi  sup,)  was 
decidcHcl  in  1858,  and  Dr.  Lushington's  reasoning 
is  not  sound.  At  the  time  the  Merchant  Shipping 
Act  of  1844  was  passed,  a  master  had  no  lien  for  his 
wages.  The  Act  gave  the  master  of  a  British  ship 
a  right;  it  ought  not,  therefore,  to  have  been  ex^ 
tended  beyond  the  Act.  Where  it  is  intended  the 
Act  should  apply  to  foreigners,  it  says  so  in  terms : 
(see  sects.  219  aud  238).  Davidsson  ▼.  Hill  (ribi  «tip.) 
was  a  decision  under  Lord  Gampbell's  Act,  which 
is  a  general  Act,  but  the  Merchant  Shipping  Act 
1894  is,  on  the  contrary,  a  particular  Act,  and  its 
sections  only  apply  to  particuliir  ships  or  persons. 
In  PoU  y.  Vambe  {ubi  sup.)  it  was  held  that  the 
section  there  in  question  did  not  apply  to  foreign 
ships.  [Phillimobe,  J.  referred  to  Leary  v. 
Lloyd  (3  E.  &  £.  178).  J  Priorities  must  be  settled 
by  the  lex  fori.  That  is  decided  by  The  Milford 
{ubi  sup.).  [Phillimobb,  J. — If  Dr.  Lushington 
was  wrong,  has  not  his  decision  been  acted  upon 
W  subsequent  legislation?  See  The  Cargo  ex 
Schiller  (36  L.  T.  Rep.  714 ;  3  Asp.  Mar.  Law  Gas. 
439;  2  P.  Div.  145). J  No;  surely  re-enacting  a 
statute  would  not  have  that  efiEeot.  With  regard 
to  the  disbursements  made  by  the  master  before 
he  obtained  his  certificate  as  master,  he  cannot  at 
any  rate  recover  these  under  the  Act  The  Act 
must  be  construed  strictly,  and  it  is  only  as 
master  that  he  can  recover  them  at  all : 

The  Albion  {ubi  sup.). 

Aspinall,  K.G.  in  reply. — Beg.  v.  Stewart  {ubi 
sup.)  supports  the  case  of  The  Milford  {ubi  sup.), 
as  it  shows  thac  Part  2  of  the  Act  may  apply  to 
foreign  ships.  In  The  Mac  (46  L.  T.  Rep.  907 ; 
4  Asp.  Mar.  Law  Gas.  555 ;  7  P.  Div.  126)  Lord 
Goleridge  points  out  that  a  definition  clause  is  not 
exhaustive,  and  in  The  Immacolaia  Concezione 
(50  L.  T.  Rep.  539 ;  5  Asp.  Mar.  Law  Gas.  208 ; 
9  P.  Div.  37)  and  Th^  Gustaf  (6  L.  T.  Rep.  660 ; 
1  Mar.  Law  Gas  O.  S  230 ;  Lush.  506)  effect  was 
given  to  a  maritime  lien. 

The  following  cases  wei*e  also  referred  to  in  the 
course  of  the  argument : 

The  W.  F.  Bafford,  Lush.  69 ; 

The  Coromandel,  S«fa.  205; 

The  Evangehstria,  35  L.  T.  Bep.  410 ;  3  Asp.  Mar. 

Law  Cm.  264  ;  2  P.  Div.  241,  n. ; 
The  Bafaelluccia,  37  L.  T.  Bep.  365 ;  3  Asp.  Mar. 

Law  Cas.  505  ;    . 
The  Castlegate,  68  L.  T.  Bep.  99 ;  7  Asp.  Mar.  Law 

Cae.  284  ;  (1893)  A.  C.  38  ; 
The  CryBtal,  71  L.  T.  Bep.  346 ;  7  Asp.  Mar.  Law 

Cas.  513 ;  (1894)  A.  C.  508  ; 
Smith  V.  Wilson,  75  L.  T.  Bep.  81 ;  8  Asp.  Mar. 

Mar  Law  Cas.  197  ;  (1896)  A.  C.  579  ; 
Barraclough  v.  Brown,  76  L.  T.  Bep.  797 ;  8  Asp. 

Mar.  Law  Cas.  290  ;  (1897)  A.  C.  616  ; 
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The  Fairport,  48  L.  T.  Bep.  536 ;  5  Asp.  Mar.  Law 

Cas.  62  ;  8.  P.  Diy.  48 ; 
The  Ruby  {No.  2),  78  L.  T.  Bep.  235 ;  8  Asp.  Mar. 

Law  OaB.  421 ;  (1898)  P.  59. 

Phillimobe,  J. — In  this  case  the  seamen  have 
proved  their  case  for  wages,  as  1  understand  by 
admissions  with  regard  to  figures,  subject  to  the 
necessary  reductions  bringing  the  claim  to  the 
21st  Oct.  instead  of  some  day  in  November,  and 
they  mast  have  judgment  for  those  waees  and 
such  subsistence  money  from  that  date  forward 
and  viaticum  as  the  pa«*ties  shall  agree  or  the 
registrar  shall  determine.  For  the  purpose  of 
determining  whether  an^  viaticum  shall  be  paid, 
the  re^strar  will  be  guided  by  the  ruling  in  the 
case  of  The  Immacolata  Concezione  {uhi  8up,),  I 
should  add  that  the  seamen  are  to  have  judg- 
ment for  payment  out  of  the  proceeds  in  court  of 
their  wages,  and  they  will  have  an  order  when  the 
other  sums  have  b^n  collected  for  payment  out 
of  those  other  sums  iii  priority  to  payment  out  to 
anybody  else  who  has  appeared  on  behalf  of  the 
ship,  or  who  has  any  interest  in  the  ship,  includ- 
ing the  mortgagees  whom  Mr.  Laing  represents. 
With  regard  to  the  master  the  position  is  a 
peculiar  one.  He  is  the  brother  of  the  owner,  and 
he  has  a  very  lonff  claim  for  wages  running  over  a 
long  period,  and  for  disbursements.  It  is  obvious 
that  anybody  who  comes  in  hostility  to  him 
ought  to  have  a  right  to  have  that  claim  examined, 
and  any  decree  in  his  favour  must  be  subject  to 
some  examination,  either  between  the  parties 
themselves  or  before  the  registrar,  probably 
before  the  registrar.  It  appears  that  he  was  put 
on  board  by  his  brother  in  Dec.  1900.  He  had 
considerable  practical  experience  as  a  seaman, 
but  he  had  no  certificate,  and  therefore  could  not 
be  passed  as  a  master.  If  we  take  his  evidence, 
which  is  uncontradicted,  and,  as  far  as  I  know,  is 
not  at  variance  with  the  books  which  he  has  pro- 
duced (and  as  to  that  the  registrar  will  inquire), 
he  received  from  that  date  forward  the  master's 
wages,  the  master  being  disrated  and  taking 
wages  as  the  mate,  and  in  Sept.  1901  he  became 
a  certificated  master,  and  in  Nov.  1901  the  old 
master  left  the  ship.  In  my  opinion,  and  I  so 
decide,  he  was  not  master  before  September,  and 
he  became  master  from  September ;  the  date 
must  be  ascertained,  if  necessary,  by  the  registrar 
—being  the  date  when  he  can  prove  that  he 
obtained  his  certificate.  If  he  cannot  prove  the 
certificate,  then  he  must  go  till  November,  when 
the  other  master  left  the  ship  ;  but,  in  my 
opinion,  from  the  moment  he  got  the  certificate, 
or  the  right  to  obtain  it,  from  that  moment  he 
was  master.  His  claim  for  wages,  of  course, 
must  depend  upon  whether  he  was  master  or 
whether  he  was  in  his  earlier  position,  which  was 
mostly  analogous  to  that  of  a  supercargo,  but  I 
have  myself  no  doubt  it  was  a  position  which 
would  give  him  a  claim  in  the  Admiralty  Court 
as  a  seaman  for  wages.  The  points  to  determine 
with  regard  to  him  are  whether  or  not  he  comes  in 
priority  to  the  mortgagees,  who  have  a  registered 
mortgage,  which  was  registered  on  the  19th  June 
1901.  It  therefore  becomes  important  that  under 
24  Yict.  c.  10,  s.  10,  he  certainly  has  a  right 
in  rem  and  a  right  to  sue  for  his  wages  and 
disbursements,  but,  as  the  case  of  The  Sara  (ubi 
sup.)  has  pointed  out,  that  does  not  necessarily 
show  that  that  right  comes  in  priority  to  the 
mortgagees'.     I  have  first  to  determine  whether 


the  lex  fori  or  the  lex  loci  applies,  and  I  am  of 
opinion  that  the  lex  fori  applies,  because  what 
we  are  doing  is  construing  an  English  statute 
with  regard  to  property  which  is  within  the 
English  jurisdiction.  This  view  is  in  accord  with 
the  authority  of  The  Milford  (ubi  sup,),  which  laid 
down  the  principles ;  therefore,  both  upon  prin- 
ciple and  authority,  I  so  hold.  There  maj  be 
a  question  about  which  I  may  have  to  say  a  word, 
which  may  be  considered  in  another  court,  as  to 
whether  with  respect  to  part  of  this  case  the  very 
lex  fori  does  not  import  the  lex  lod,  I  will  toach 
upon  that  later  on.  Now,  applying  for  the 
moment  the  lex  fori,  the  man  was  a  seaman  np  to 
the  date  when  he  became  master — probably,  as  I 
have  said,  in  Sept.  1901.  I  see  no  reason  why  by 
the  lex  fori  he  should  not  have  his  wages  for  thai 
period.  Now,  as  regards  whether  at  the  mast^B 
rate  or  at  the  mate's  rate  does  not  matter ;  he 
was  then  master,  and  I  do  not  see  why  he  ahonld 
not  have  his  wages  as  a  seaman  at  that  time. 
With  regard  to  the  wages  subsequent  to  that  tiow 
I  am  bound  unquestionably  by  The  Milford  (M 
sup.) — that  was  really  admitted,  I  think,  by 
counsel  on  both  sides — to  hold  that  he  has  a 
maritime  lien,  as  gooa  a  maritime  lien  as  the 
master  of  an  English  ship  for  his  wages  up  to  the 
date  of  the  arrest  of  the  ship.  I  think  myseli, 
and  I  offer  this  observation  really  with  submisdoii 
to  what  may  be  decided  elsewhere,  it  would  be 
extremely  unfortunate  if  it  should  be  necessary 
to  hold  that  the  law  of  The  Milford  (uhi  tup.) 
must  be  upset,  and  I  think  it  is  extremely  difficult 
to  upset  the  law  even  supposing  it  was  a  wrong  con- 
struction, at  the  time  it  was  decided,  of  the  Act 
of  1854.  I  think  there  are  considerable  authorities 
for  saying  that  the  matter  was  rightly  dedded. 
At  the  same  time,  I  cannot  help  saying  thai, 
If  the  matter  was  absolutely  res  integral  it 
would  be  difficult  to  arrive  at  the  condusicm 
which  was  arrived  at  in  that  case.  The  Milford 
(ubi  sup.)  has  been  expressly  approved  of  by  my 
brothers  Darling  and  Uhannell  in  the  case  of  S/sg* 
V.  Stewart  (ubi  sup.),  and  has  been  followed  over 
and  over  again  in  this  division.  The  ground  upcm 
which  it  can  be  supported  is  that  the  words  are 
affirmative  and  general,  giving  a  master  of  ui 
English  or  foreign  ship  the  same  lien  for  his 
wages  as  a  seaman  had.  The  further  ground  for, 
if  possible,  adopting  that  construction  is  the 
^ound  which  will   be  found  expressed  in  the 

Judgment  of  the  Lord  Chief  Justice,  my  brother 
iawrance,  and  myself  in  the  case  of  Poll  v.  Dawbe 
(ubi  sup.) — namely,  that  the  provision  of  the 
Merchant  Shipping  Act  of  1854  was  in  substance 
the  removal  of  a  very  artificial  and  archaic  role 
of  common  law  of  this  country,  and  bringing  the 
common  law  of  this  country  in  matters  mari- 
time, as  it  is  most  desirable  it  should  be  brought, 
into  harmony  with  the  laws  of  almost  every  other 
country,  except,  probably,  in  some  period  of  their 
history — whether  now  or  not,  I  do  not  know— the 
United  States  of  America.  Those  are  the  grounds 
for  adopting  the  construction  of  a  principle  Uke  that 
laid  down  in  The  Milford  {uhi  sup.).  On  the  other 
hand,  it  is  extremely  difficult  to  satisfy  the  daoae 
with  regard  to  the  application  of  that  part  which 
specifies  ships,  and  the  strongest  reasoning  is  that 
of  my  brother  Channell  in  Beg.  v.  Stewart  (uW 
sup.),  which  will  commend  itself,  I  have  no  doubt, 
to  any  court  who  examines  into  this  matter,  as  to 
which  [  have  no  more  to  say  than  there  it  is.    In 
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the  case  of  Poll  v.  Dambe  {ubi  9up,)  we  pointed 
oat  that  the  case  of  Beg,  v.  Stewart  (ubi  sup.)  can 
be  perfectly  well  Bupported  upon  other  grounds, 
and  we  did  not  profess  or  desire  to  make  any 
oomment  upon  the  decision.  Assuming  The 
MUford  {ubt  sup.)  was  riehtly  decided,  there  is, 
of  course,  nothing  more  to  oe  Qpid;  but  assuming 
it  to  be  wrongly  decided,  it  is  very  difficult  to  saj 
if  Parliament  has  not  by  the  great  m-tss  of  subse- 
quent legislation  accepted  and  given  a  statutory 
force  to  tne  construction  which  that  case  puts  upon 
tiie  Act  of  1864.  The  Act  of  52  &  53  Vict.  c.  46 
was  passed  avowedly  to  remedy  the  decision  in  The 
Sara  (ubi  sup.)  that  the  master,  no  doubt  in  the 
case  of  an  English  ship,  had  no  lien  for  his  dis- 
bursements, though  he  had  for  his  wages,  and  it 
extended  the  maritime  rights  of  the  master  to 
his  disbursements,  in  addition  to  his  wages.  The 
Act  is  perfectly  general ;  it  is  perfectly  true,  as 
has  been  observed  by  Mr.  Laing,  that  that  gives 
a  master  a  lien  for  disbursements  where  he  had  a 
lien  for  his  waees,  and  if  a  foreign  master  has  nu 
lien  for  waffes  ne  has  no  lien  for  disbursements 
given  him  by  the  Act ;  but,  having  regard  to  the 
principles  upon  which  the  courts  of  3ustice  act, 
and  subsequent  legislation,  and  having  regard  to 
the  fact  that  The  MUford  (ubi  sup,)  is  recited  in 
The  Sara  (ubi  sup.),  and  that  that  Act  was  passed 
to  remedy  the  decision  in  the  latter  case,  it  does 
aeem  extraordinary  that  if  the  Act  was  not 
intended  to  extend  to  foreign  masters  perfectly 
wide  and  general  words  should  have  been  used. 
I  have  therefore  great  difficulty  in  saying  that  the 
Act  of  52  <&  53  Yict.,  whatever  may  be  its  construc- 
tion, does  not  positively  give  the  remedy  for 
disbursements,  and,  by  impucation,  a  remedy  for 
the  wages  to  a  foreign  master.  'No  doubt  the 
position  is  somewhat  reversed  when  you  come 
to  the  Merchant  Shipping  Act  1894,  which 
incorporates  52  &  53  Yict.  c.  46  in  its  second 
part,  out  in  this  sort  of  game  of  hide  and  seek 
into  the  various  sections  of  the  Act  the  net  result 
obtained  is  that  there  is  a  Yerj  old  and  well 
knoini  and  constantly  followed  decision,  with  at 
least  two  opportunities  when  the  Legislature 
could  have  nuiide  it  clear  that  the  decision  was 
wrong,  and  the  Legislature  has  deliberately 
declined  to  make  any  such  comment  with  regard 
to  it.  Those  are  the 'grounds  npon  which,  had  I 
not  thought  I  was  bound  by  The  MUford  (ubi 
«Kp.),  I  think  it  should  be  supported.  As  I  say 
ligain,  I  think  it  would  be  a  very  grave  matter  if 
the  law  of  England  in  that  respect,  that  was 
supposed  for  forty  years  to  be  in  harmony  with 
the  law  of  the  rest  of  the  world,  and  which  is 
certainly  not  an  unreasonable  law,  should  be 
now  discovered  to  be,  and  to  have  been,  out  of 
harmony  with  the  rest  of  the  world. 

So  much  for  the  question  of  the  lien  of  the 
Blaster  for  his  wages  and  disbursements,  accord- 
ing to  the  lex  fori.  There  is  a  possible  view 
®°SS^^^  ^7  ^^®  language  of  my  brother 
Ghannell  in  Eteg.  v.  Stewart  (ubi  sup.) — ^namely, 
that  the  section  about  conflict  of  laws  operates 
wherever  it  is  proved  that  there  is  a  foreign 
ship  subject  to  a  different  law.  If  that  were 
the  proper  construction  of  these  sections,  then 
tiie  master  would  have  his  remedy  in  this  case 
where  the  Argentine  ^w  gave  it,  but  would  not 
haye  the  remedy  where  uie  Argentine  law  did 
not  give  it.  In  other  words,  he  would  be  entitled 
to  his  wages  for  the  last  voyage,  and  he  would  be 


entitled  to  his  disbarsements,  as  I  think  the  true 
construction  of  the  Argentine  law  is,  for  the  last 
yoyage  only;  but,  whatever  view  the  Court  of 
Appeal  may  take,  that  is  nnt  the  view  which  is 
open  to  me;  therefore,  I  may  here  say  that  I 
find  as  a  fact,  though  the  evidence,  of  course,  will 
be  open  to  the  Court  of  Appeal  to  find  otherwise 
if  it  disagrees,  that  by  the  Argentine  law  there 
is  no  maritime  lien,  nor  anything  corresponding 
with  a  maritime  lien  for  wages  of  the  master  or 
crew  for  a  previous  voyage  or  for  disbursements 
expended  upon  a  previous  voyage ;  but  there  is  a 
Hen  for  wages  during  the  last  voyage,  which  means 
from  the  time  the  vessel  left  her  home  port  till 
she  returned,  and  for  disbursements  during  the 
voyage  if  certain  conditions  with  regard  to  dis- 
bursements are  complied  with,  and  it  seems  to 
me  in  this  case  that  they  were  complied  with,  and 
that  therefore  by  Argentine  law  the  master  would 
have  a  lien  for  his  wages  for  the  last  voyage  and 
for  his  disbursements  for  the  last  voyage  also,  such 
as  the  registrar  shall  find.  There  remains  a 
question  about  his  disbursements  before  he 
became  master ;  in  my  opinion,  if  those  disburse- 
ments are  of  the  ordinary  kind — port  dues,  coal 
bills,  and  entries  of  that  kind — ^he  cannot  claim 
them,  and  I  so  direct  that  it  shall  be  held  at  the 
reference.  I  follow  in  that  respect  the  decision 
in  The  Albion  (ubi  sif^.),  which  has  been  cited  to 
me,  and  I  think  that  is  the  law,  but  if  the  whole 
disbursements  are,  as  apparency  they  are  (they 
will  have  to  be  looked  into  if  necessary)  merely 
payments  of  wages  of  the  crew,  who  might  have 
seized  the  ship,  then  I  think  the  doctrine  which 
this  court  has  often  applied — that  the  man  who 
has  paid  off  the  privileet'd  claimant  is  standing  in 
the  shoes  of  the  privileged  claimant — should  be 
applied,  and  I  think  the  master  has  a  lien  for  any 
disbursements  made,  although  he  was  not  master^ 
in  payment  of  the  wages  of  the  crew.  In  all  pro- 
babihty  that  means  for  all  disbursements  which 
are  here  at  stake  The  result,  therefore,  is 
that  the  master  is  to  have  a  judgment  for  such 
sum  as  shall  prove  to  be  his  wages  whilst  he  was 
supercargo  first  of  all ;  secondly,  for  such  sum  as 
he  shall  prove  to  be  his  wages  while  master; 
thirdly,  for  his  disbursements  while  master; 
fourthly,  for  any  sums  which  he  dispensed  for 
the  ship  wlule  he  was  supercargo  in  payment  of 
the  crew's  wages — all  subject,  of  course,  to 
investigation  by  the  registrar,  and  to  reduction  in 
respect  of  the  freights  and  other  sums  he 
received  on  behalf  of  the  ship ;  and  in  the  ordi- 
nary course  he  will  have  his  costs  of  the  action. 

Solicitors  for  the  plaintiffs,  Thomycroft  and 
WiUis. 

Solicitors  for  the  interveners.  Withy,  Wain- 
Wright,  and  PoUock, 


Tuesday,  Jan.  13, 1903. 

(Before  Sir  F.  Jeune,  President.) 

Thb  AiiMA.  (a) 

Collision — Loss  of  life — Limitation  of  liability-^ 
ExclvMon  of  life  claims  after  time  fixed  for 
claims  to  be  brought  in — Lord  CampbelVs  Act 
(9  &  10  Vict.  c.  93),  s.  ^^Merchant  Shipping 
Act  1894  (57  &  58  Vict.  c.  60),  s.  504. 

In  an  action  of  limitation  of  liability,  notwith* 
(a)  Ueportcd  by  Obbistophbb  Hsad,  Esq.,  Bftirister-At-Lftw. 
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Btanding  the  provisions  of  sect  3  of  Lord  Camp- 
belVs  Act  (9  &  10  Vict,  c,  60).  the  CouH  of 
Admiralty  may,  if  it  sees  fit,  under  sect.  504  of 
the  Merchant  Shipping  Act  1894  (57  &  58  Vict 
c,  60),  fix  a  time,  less  than  that  allowed  hy  the 
section,  within  which  claims  for  loss  of  life  shall 
he  made  against  the  fund  in  court. 
The  court  may  also,  after  the  expiration  of  the 
time  fixed  for  claims  to  he  made,  order  m^oney 
paid  into  court  to  meet  sv^h  claims  to  he  paid 
out  to  the  plaintiffs  in  the  limitation  suit, 
although  all  possible  claims  have  not  been  made. 

Motion  on  behalf  of  the  London  and  Sonth- 
Westem  Railway  Company,  as  owners  of  the 
steamship  Alma,  in  objection  to  part  of  the  regis- 
trar's  report  with  respect  to  mone^  paid  into 
conrt  to  meet  claims  in  a  collision  action. 

On  the  1st  April  1902  a  collision  occurred  in 
f  he  English  Channel  between  the  Alma  and  the 
sailing  ship  Cambrian  Frincess,  the  Alma  at  the 
time  being  on  a  voyage  from  Southampton  to 
Havre  with  cargo  and  passengers,  and  the 
Cambrian  Princess  being  on  a  voyage  from 
liobos  de  Alfuera  to  Antwerp  with  a  cargo  of 
guano. 

In  consequence  of  the  collision  the  Cambrian 
Princess  sank  and  was  totally  lost,  and  eleven  of 
her  crew  were  drowned. 

It  was  admitted  that  the  Alm^  was  solely  in 
fault  for  the  collision,  and  an  action  was  com- 
menced to  limit  her  liability  under  the  provisions 
of  the  Merchant  Shipping  Act  1894,  and  the  sum 
of  16,7582.  6s.  5d.  was  paid  into  court,  representing 
the  statutory  liability  of  her  owners  at  15{.  a  ton 
and  interest. 

A  decree  was  obtained,  and  the  23rd  Sept.  was 
£xed  as  the  last  date  on  which  claims  could  be 
filed,  and  on  the  4th  Deo.  the  claims  came  on  for 
hearing  before  the  registrar  and  merchants. 
Although  there  were  eleven  lives  lost,  only  six 
claims  for  loss  of  life  were  put  forward — four  in 
the  King's  Bench  Division  and  two  in  the 
Admiralty  Division.  In  these  six  cases,  and  in 
one  other  case,  claims  were  made  for  loss  of 
effects,  so  that  there  remained  in  all  four  cases 
in  which  no  claims  were  put  forward. 

In  dealing  with  the  claims  the  registrar 
reported : 

Any  farther  olaims  for  loss  of  property  are  dearly  out 
of  time,  and  the  distribution  of  so  muoh  of  the  fond 
(81.  per  ton)  as  is  applicable  to  anoh  olaims  onght  not, 
1  think,  to  be  delayed,  with  the  chance  of  any  farther 
claims  coming  in.  Bat  the  claimants  for  loss  of  life  have 
under  Lord  Campbell's  Act  a  year  and  a  day  for  bringing 
actions,  and  althoagh  that  is  no  reason  for  deferring 
payment  of  the  loss  of  life  claims  already  brooght,  the 
fand  for  such  claims  (71.  a  ton)  being  far  more  than  snffi- 
oient  to  pay  in  fall  any  possible  claims  apon  it,  a  small 
portion  of  Uie  balance  remaining  after  payment  of  the 
present  olaims  ought,  I  think,  to  be  retaiued  in  court 
until  the  expiration  of  the  year  and  a  day  allowed  by 
Lord  Campbell's  Act  for  bringing  such  claims. 

Sect.  504  of  the  Merchant  Shipping  Act  1894 
{57  &  58  Vict.  c.  60)  is  as  follows  : 

Where  any  liability  is  alleged  to  have  been  incurred 
by  the  owner  of  a  British  or  foreign  ship  la  respect  of 
loss  of  life,  personal  injury,  or  loss  of  or  damage  to 
vessels  or  goods,  aod  several  claims  are  made  or  appre- 
hended iu  respect  of  that  liability,  then  the  owner  may 
apply  in  England  and  Ireland  to  the  High  Court,  or  in 
Scotland  to  the  Court  ,of  Session,  or  in  a  British  pos- 
session   to     any    competent    court,    and    that    conrt 


may  datermine  the  amount  of  the  owner's  lii^ility, 
and  may  distribute  that  amount  rateably  among  the 
several  claim  uits,  and  may  stay  any  proceedings  pend- 
ing in  any  other  court  in  relation  to  the  same  matter, 
and  may  proceed  in  such  manner  and  subject  to  eueh 
regulations  as  to  making  persons  interested  parties  to 
the  proceedings,  and  as  to  the  exclusion  of  any  claimants 
who  do  not  come  in  within  a  certain  time,  and  as  to 
requiring  security  from  the  owner,  and  as  to  payment 
of  any  costs,  as  the  court  thinks  just. 

Sect.  3  of  Lord  Campbell's  Act  (9  &  10  Vict, 
c.  93)  is  as  follows : 

Provided  always  and  be  it  enacted,  that  not  more  tbaa 
one  action  shall  lie  for  and  in  respect  of  the  sajne 
subject*matter  of  complaint,  and  that  every  such  aotioi 
shall  be  commenced  within  twelve  calendar  months  tfter 
the  death  of  such  deceased  person. 

Acland  for  the  owners  of  the  Alma. — The  time 
for  bringing  in  claims  has  expired.  Lord  Camp- 
bell's Act  sdlows  a  year  and  a  day  from  the  date 
of  death  for  bringing  an  action,  but  sect  504  of 
the  Merchant  Shipping  Act  1894  gives  the  couit 
full  power,  not  only  in  respect  of  claims  for  loss 
of  goods,  &c.,  but  also  in  express  words  for  loss  of 
life.  The  Legislature  in  framing  the  words  of 
the  section  must  have  had  in  mind  Lord  Camp- 
bell's Act,  because  only  under  that  Act  can 
there  be  claims  for  loss  of  life.  The  A.dmiralty 
Court  has,  in  the  exercise  of  its  discretion,  fixed 
p  a  period  for  the  bringing  in  of  claims,  and 
it  would  be  a  good  answer  to  any  future 
claims  in  the  King's  Bench  Division  to  say  that 
that  period  had  expired.  Sect.  504  gave  the 
court  power  to  impose  a  new  limitation  in  respect 
of  claims  both  for  loss  of  life  and  loss  of  goods, 
and  no  distinction  can  be  drawn  between  these 
two  classes  of  claims. 

Bateson   for   the    owners    of    the    CambrioM 
PHncess. 

HoUoway  for  claimants  in  respect  of  loss  of 
Ufe. 

The  Pbesidbnt. — I  confess  at  first  my  feeling 
was  against  the  motion  made  by  counsel  for  the 
plaintiffs,  because  I  thought  it  possible,  thoogh 
not  probable,  there  might  be  further  daimantsin 
the  icing's  Bench  Division,  and  that  no  ^reat  harm 
would  w  done  in  keeping  back  a  certain  amoant 
to  meet  their  claims.  But  on  further  considen^ 
tion  I  do  not  think  that  is  the  true  view  to  take, 
because  the  words  of  sect.  504  are  to  my  mind 
very  clear,  and  do  give  this  court  power  to  do 
what  it  has  done — to  fix  a  time  within  which 
claims  must  come  in.  It  seems  to  me  on  prin- 
ciple important  that  this  court  should  nx  a 
time,  to  prevent  claims  from  going  on  for  an 
unlimited  period.  It  would  be  contravening  the 
object  of  the  statute  to  hold  that  in  limitati(m 
actions  claims  for  loss  of  or  damage  to  goods 
should  be  allowed  to  be  brought  in  at  any  time 
within  six  years,  the  period  allowed  by  tiie 
Statutes  of  Limitation,  and  it  seems  to  me 
important  that  where  there  is  a  fund  to  be  dis- 
tributed persons  should  come  forward  and  make 
their  claim  within  the  time  fixed.  -  I  am  impreraed 
by  the  argument  that  you  cannot  deal  separately 
with  claims  for  loss  of  life  and  claims  for  loss  of 
goods.  On  the  whole,  I  am  prepared  to  accede  to 
the  view  that,  as  the  effect  of  sect.  504  is  to  gi^e 
the  court  power  to  do  that  which  it  has  done,  it  is 
only  a  logical  consequence  that,  after  that  period 
has  expired,  you  must  treat  possible  further  claims 
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as  non-exiBtent,  and  it  would,  therefore,  be  inoon- 
sistent  to  reeerre  a  portion  of  tlie  fond.  One 
miffht  arriye  at  a  reasonable  figure,  but  it  would 
be  nighly  uncertain,  and  in  many  cases  it  might 
be  a  mere  guess  to  determine  the  amount  which 
should  be  reserved  for  so  hypothetical  a  claim. 
I  therefore  think  this  part  of  the  report  ought 
not  to  be  confirmed.  As  regards  the  rest  of  the 
report  I  understand  there  is  no  objection,  and 
it  will  be  confirmed.  The  parties  appearing  on 
the  motion  will  be  allowed  their  costs  against  the 
plaintifpfl  personally. 

Solicitors  for  the  owners  of  the  Alma,  Clarhaon, 
Qreenweil,  and  Co. 

Solicitors  for  the  owners  of  the  Cambrian 
Pr%nee$8y  Charlei  BuueU  and  Co. 

Solicitors  for  claimants  in  respect  of  loss  of 
life,  O.  and  W.  Webh. 


Feb.  13  and  14. 1903. 
(Before  Bucknill,  J.  and  Trinity  Mastbbs.) 

The  Dallington.  (a) 

CoUision — CompuUory  tnlotage — Duties  of  pilot — 
River  ScheuU  —  Belgian  law  —  LiaMRty  of 
owner. 

Although  the  employment  of  a  pilot  by  a  veeeel  in 
the  Selffian  waters  of  the  river  Scheldt  ie  compuU 
iory  by  Belgian  law,  euch  nilot  is  not  entitled  to 
supersede  the  m>asterand  tcuee  charge  of  the  ship,  as 
is  the  eoMe  in  Engla/nd,  but  according  to  Betgtan 
law  the  master  remains  in  charge,  the  pilot 
being  merely  his  adviser.  Hence,  alihojigh  the 
master  may  in  fact  aUow  such  pilot  to  take 
charge  of  the  vessel,  the  owners  are  not 
exempted  from  liability  for  damage  done  to 
another  vessel  by  the  negUgenee  of  the  pilot, 

A.GnoN  for  damase  by  collision  brought  by  the 
Peninsular  and  Oriental  Steam  Itfayigation  Com- 
pany,  the  owners  of  the  steamship  Socotra,  against 
the  owners  of  the  steamship  Dallington, 

The  Socotra  is  a  twin-screw  vessel  of  6009 
tons  gross  register,  and  at  the  time  of  the 
collision  was  proceeding  down  the  riyer  Scheldt, 
in  charge  of  a  duly  qualified  Belgian  Government 
pilot,  on  a  voyage  nom  Antwerp  to  London  and 
the  East 

The  DaUington  is  a  vessel  of  2534  tons  grow 
register,  and  was  at  anchor  at  the  time  in 
question. 

The  collision  occurred  about  6.30  a.m.  on  the 
Ist  Feb.  1903  in  Austruweel  Boads,  and  both 
vessels  suffered  considerable  damage. 

At  the  trial  of  the  action  the  learned  judge 
found,  on  the  facts,  that  the  Socotra  was  alone 
to  blame  for  the  collision,  but  held  that  the  cc»l- 
lision  had  been  solely  occasioned  by  the  negli- 
gence of  the  pilot  in  charge. 

The  plaintiffs  alleged  that  they  were  not  liable 
for  the  damage,  on  the  ground  that  the  pilot  at 
tbe  time  in  question  was  in  charge  by  compulsion 
of  law. 

On  the  question  of  compulsor]^  pilotage  the 
plaintiffs  and  defendants,  respectively,  culed  a 
Belgian  advocate  to  give  evidence  as  to  the  law. 

It  was  contended  on  behalf  of  the  plaintiffs 
that  the  pilot  superseded  the  authority  of  the 
master,   and  that  the  master  of  the  ship  was 

(•)  B«port6d  bf  Ohbutophu  Hiad,  Siq.,  Burriitw-ikt-LftW. 

Vol.  IX.,  N.  S. 


bound  to,  and  did  in  fact,  give  up  the  navigation 
of  the  ship  to  the  pilot. 

On  behalf  of  the  defendants  it  was  alleged 
that  the  pilot  only  acted  as  adviser  of  the  master, 
and  in  cross-examination  of  the  plaintiffs'  witness 
it  was  admitted  that  the  Belgian  Code  was  silent 
as  to  the  matter,  and  that  the  general  view  of  the 
law  was  that  the  pilot  did  not  do  more  than  act 
as  adviser,  and  that  the  shipowner  was  liable  in 
any  event  for  damage  done  by  collision.  The 
defendants  referred  to  art.  228  of  the  Commercial 
Code.(a) 

The  following  is  a  translation  of  the  article  of 
the  Commercial  Code  of  Belgium  referred  to 
(p.  183  of  Btdkes'  Maritime  Uodes  of  Holland 
and  Belgium) : 

Art.  228.  In  oaaea  of  ooUisifma  between  ahipe  .  .  . 
If  the  ooUision  be  caused  by  the  default  of  any  person, 
all  the  damages  are  borne  by  the  ship  on  board  of 
which  the  default  has  been  committed.  The  presence 
of  a  pilot  on  board  is  no  defence  to  the  Habilily  imposed 
in  the  preceding  paragn^h. 

Rowlatt  {Finlay  with  him)  for  the  plaintiffs.— 
It  is  submitted  in  this  case  that  pilotage  is  com- 
pulsoi^  in  the  sense  in  which  that  term  is  under- 
stood in  England.  The  pilot  in  fact  superseded 
the  master.  The  ship  had  to  take  a  pUot  and  pay 
for  his  services  in  any  event.  There  is  no  pro- 
vision in  art.  228  that  the  pilot  is  only  authorised 
or  requirad  to  act  solelv  in  conjunction  with  or 
with  the  approbation  of  the  captain.  The  facte 
are  precisely  the  same  as  in  The  HaUey  (18 
L.  T.  Rep.  879;  3  Mar.  Law  Cas.  O.  S.  131; 
L.  Bep.  2  P.  C.  193).  In  that  case  it  was 
alleged  that  the  vessel  was  compulsorily  in 
charge  of  a  pilot  duly  appointed  or  licensed 
according  to  Belgian  law,  and  the  fact  that 
that  plea  was  never  traversed  shows  that  it  was 
accepted  by  the  respondente,  who,  it  must  be 
assumed,  only  did  so  after  due  inquiry.  It  must 
be  shown  that  Beleian  law  says  in  terms 
that  a  pilot  is  not  what  we  call  a  compulsory 
pilot.  It  is  not  sufficient  that  it  should  b^  silent 
on  the  subject.  The  correct  view  of  the  law,  it  is 
submitted,  is  stated  in  Maude  and  PoUock's  Law 
of  Merchant  Shipping,  4th  edit.,  p.  282. 

AnnnaU,  E.C.  (Dawson  MiUer  with  him)  for 
the  defendante,  contra, — The  distinction  must  be 
borne  in  mind  between  a  pilot  who  is  (1)  compul- 
sorily on  board  and  (2)  a  pilot  who  is  compulsorily 
in  coarge.  The  plaintifn  must  esteblish  the  fact 
that  the  relations  between  the  master  and  the 
pilot  were  such  that  the  pilot  superseded  the 
master.  That  is  a  question  of  fact  in  every  case. 
In  order  to  esteblisn  that  fact  they  must  show 
that  by  the  foreign  law  the  relations  between  the 
master  and  the  puot  are  the  same  as  those  which 
exist  according  to  English  law.  The  HaUey  (ubi 
sup,)  has  notmng  to  do  with  this  case.  Through 
ignorance  of  Belgian  law,  and  wrongly,  it  was 
tnere  assumed  that,  if  the  pilot  was  compulsorily 
on  board,  he  was  also  compulsorily  in  charge. 
This  was  merely  an  allegation  in  the  pleading,  and 

(a)  Code  de  Commerce,  Livre  IL,  Titre  YnL— 
De  I'abordage.  Art.  228.  —  En  cas  d'abordage  de 
navires  ...  Si  Tabordage  a  6U  cans^  par  one 
faate,  tooa  lea  dommages  sont  supports  par  le  navire  k 
bord  dnqnel  la  fante  a  ^t^  oomndse.  La  presence  de 
pilotes  ne  fait  pas  obstacle  k  la  respoosabilit^  ^tabUe 
par  le  paragraphe  {w^c^dent. 
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it  was  not  established  by  evidence.  All  that  the 
court  decided  was  that,  assuming  the  ship  to  be 
in  charge  of  a  compulsory  pilot,  her  owners  were 
relieved  from  liability  for  a  collision  in  Belgian 
waters  caused  by  his  negligence,  although  by 
Belgian  law  shipowners  are  liable  for  a  collision 
so  caused.  The  court  refused  to  enforce  a 
foreign  municipal  law,  and  give  a  remedy  in 
respect  of  an  act  which,  by  English  law,  imposed 
no  liability  on  the  person  against  whom  it  was 
sought  to  recover  damages.  In  all  the  cases 
abroad  it  has  been  held  that  the  pilot  is  not  com- 
pulsorilj  employed  in  the  sense  in  which  that  term 
18  understood  in  England.  [He  was  stopped  by 
the  Court.] 

BotoUUt  in  reply. 

The  foUowing  cases  were  referred  to  in  the 
course  of  the  argument : 

Qeneral  Steam  Navigation  Company  v.  BrUish  and 

Colonial  Steam  Navigation  Compafiy,  20  L.  T. 

Bep.  581 ;  3  Mar.  Law  Gas.  237  ;  L.  Bep.  4  Ex. 

238; 
The  Quy  Mannering,  46  L.  T.  Bep.  905 ;  4  Asp. 

Mar.  Law  Cas.  553  ;  7  P.  Div.  132. 
The  Augusta,  57  L.  T.  Bep.  326 ;  6  Asp.  Mar.  Law 

Gas.  161  ; 
The  Agues  Otto,  56  L.  T.  Bep.  746 ;  6  Asp.  Mar.  Law 

Gas.  119;  12  P.  Div.  56; 
The  Prins  BendHk,  80  L.  T.  Bep.  838  ;  8  Aap.  Mar. 

Law  G  i8.  548 ;  (1899)  P.  177. 

BucKNiLL,  J. — Mr.    Rowlatt   has    given   me 
every  possible   assistance   in   the    observations 
which  he  has  made,  but  I  am  afraid  the  authori- 
ties are  too  strong  for  him.    His  argument  comes 
to  this :  He  Hsks  me  to  say  that,  b^^use  there  is 
no  positive  declaration  in  terms  by  the  Belgian 
law  that  pilotage   in  the  Belgian  waters  of  the 
Scheldt  is  not  compulsory,  I  am  to  assume  that 
it  is  compulsory  in  the  ^ense  in  which  he  argued. 
Now,  we  have  had  two  Belgian  lawyers  here,  and 
they  both  agree  that  according  to  their  law,  to 
the  extent  to  which  it  is  to  be  found  in  terms,  the 
pilot  is  only  an  adviser  and  the  owners  remain 
responsible.    In  this  case  it  may  be,  as  a  fact, 
that  the  captain  had  handed  over  entirely  the 
navigation  of  his  ship  to  the  pilot.      He  told  me 
that  in  fact  he  had  done  so,  that  the  orders  were 
all  given  by  the  pilot,  and  that  the  orders  were 
all  carried  out  by  the  crew.     So  in  point  of  fact 
the  pilot  here  was  solely  in  charge.    But  the 
question  I  have  to  ask  myself  is  contained  in  the 
language  of   Lord  Esher  in  the  case  of    The 
Augusta  (57  L.  T.  Rep.,  at  p.  327 ;  6  Asp.  Mar. 
Law  Gas.,  at  p.  163) :  "  We  are  concerned  with 
the  law  of  England,  and  in  an  English  action  we 
are  bound  by  the  law  of  France  because  the  law 
of  France  establishes  what  are  the  circumstances 
of   the   appointment   and    employment   of  the 
pilot."    So  far  as  we  have  the  law  in  writing  it  is 
to  be  found  in  art.  228  of  the  Commercial  Code. 
It  seems  to  me  it  would  be  extraordinary,  in 
face  of  that  article,  to  find  in  any  other  way 
than  that  the  fact  that  the  pilot  is  on  board 
or  not  makes  no  difference  as  to  the  responsi- 
bility of  the  owners  where   damage  is   caused 
in  consequence  of  the  negligence  on  the  part 
of    the    ship    doing    the    damage.     At    any 
rate  the  Belgian  lawyers'  opinion  is  that  the 
owners  are  still  responsible,  because  the   pilot, 
although  compulsory  in  one  sense,  is  not  oompul- 
sorily  m  charge  according  to  English  law.    In 


Belgium  ships  must  take  a  pilot,  and  if  they  do  not 
take  him  they  must  pay  his  fee.  A  pilot  comes  on 
board  and  the  master  may  say,  *'  You  may  go 
away  or  you  may  come  on  board,  and  I  will  pay 
your  fee,  but  I  do  not  want  you."  Pilotage 
is  compulsory  in  that  sense,  and  if  the  master 
does  not  choose  to  take  the  pilot  he  cannot  get  out 
of  the  responsibility  of  payincr  the  pilot's  f6& 
As  to  the  authorities.  The  Halley  (uhi  sup.)  has 
nothing  to  do  with  the  question.  Seconaly,  the 
other  oases  of  The  Augusta  {ubi  sup,)  and  The  Owf 
Mannering  (ubi  sup.)  are  so  strong  as  to  show 
that  I  am  right  in  the  view  I  am  taking.  I  find 
as  a  matter  of  law,  in  Belgium,  according  to 
Belgian  law,  though  a  pilot  may  be  compulsory 
in  tne  sense  that  if  he  is  not  accepted  he  most 
still  be  paid  for,  yet  he  is  not  a  person,  in  law,  bo 
in  charge ;  and  that  if  the  ship  does  damage  in 
consequence  of  negligent  navigation,  the  owners 
are  responsible  according  to  BeT|^an  law,  althoagfa 
in  point  of  fact  the  pilot  is  navigating  and  solely 
in  charge  of  the  ship. 

Solicitors  for  the  plaintiffs,  Freshfields. 
Solicitors  for  the  defendants,  Thomas  Cooper 
and  Co, 
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Monday,  March  30,  1903. 

(Before  the  Lobd  Chancellor  (HaUbarjX 
Lords  Macnaghtbn.  Shand.  Davbt.  Robert- 
son, and  LiNDLBT,  with  Nautical  Assessors.) 

Oceanic    Steam    Navigation    Company  r. 
Waterpobd     Steamship    Company;    Thb 
Oceanic,  (a) 
on  appeal  fbom  the  court  op  appeal  ih 

ENGLAND. 

Collision — Art  16  of  BegulaUons  for  Preventing 
Collisions  at  Sea — Fog — Moderate  speed. 

The  power  of  stopping  in  a  short  distance  is  one  of 
the  circumstances  which  ought  to  be  taken  into 
consideration  in  deciding  whether  a  vessel  it 
proceeding  at  a  moderate  speed  or  not.  A 
passenger  steamship  fitted  with  tunn  screvn  tmd 
capable  of  being  brought  to  a  standstill  in  about 
^(nJft.f  which  was  proceeding  at  six  and  one-QM 
knots  in  a  thick  fog,  was  held  not  to  be  going  at 
a  moderate  speed,  although  her  engines  were  to 
constructed  that  she  could  not  go  slower  wUhout 
stopping  them  from  time  to  time. 

Judgment  of  the  court  below  agvnmed. 

Appeal  from  a  judgment  of  the  Court  of  Appea^ 
(Collins,  M.B.,  Mathew and Cozens-Hardy, L.JJ)t 
delivered  in  June  1902,  who  had  affirmed  a  judg- 
ment of  Sir  F.  Jeune,  President  of  the  Admiralty 
Division,  delivered  in  Oct  1901,  by  which  he 
found  both  the  appellants'  and  the  respondents' 
vessels  to  blame  for  a  collision  which  oocnired 
between  them. 

Both  the  courts  below  had  the  assistance  ot 
nautical  assessors. 

The  appellants  (defendants  below)  were  the 
owners  oi  the  steamship  Oceanic^  and  the  respon- 
dents  (plaintiffs  below)  were  the  owners  of  the 
steamship  Kincora, 

The  action  was  brought  to  recover  damages  for 
the  loss  of  the  Kincora,  in  conseqoenoe  of  » 

(a)  Beported  bj  0.  E.  Malosh,  Esq.,  BanlBlar-ftt-Law. 
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ooUiaion  between  that  yessel  and  the  Oceanic,  \ 
The  ooUision  occnrred  in  the  Irish  Channel  about 
1.5  a.m.  on  the  8th  Aug.  1901. 

The  Kineora  was  a  screw  steamship  of  994 
tons  |pros8  and  453  tons  net  re^ster,  and  was  at 
the  time  on  a  vojage  from  Lamerick  to  Liver- 
pool, manned  by  a  crew  of  eighteen  hands  all  told. 
She  carried  a  general  cargo  and  one  passenger, 
and  two  stowaways  were  on  board  her. 

The  Oceanic  was  a  twin-screw  steamship  of 
17,274  tons  gross  and  6996  tons  net  register, 
fitted  with  &ple  expansion  engines  of  28,000 
indicated  horse-power,  and  at  the  time  was  on  a 
yoyage  from  Liverpool  to  New  York  with  1070 
passengers,  a  general  cargo,  and  the  mails,  and 
was  manned  by  a  crew  of  448  hands  all  told. 

The  respondents'  case  was  that  the  Kincara 
shortly  before  the  collision  was  oft  the  south- 
east ooa»t  of  Ireland,  between  Barrels  and  the 
Tnskar  Bock  lightships,  and  was  proceeding  dead 
slow  on  a  course  E.^N.  magnetic,  making  about 
two  knots  through  the  water.  The  weather  at 
the  time  was  a  dense  fog,  the  wind  a  light 
breeze  from  the  westward,  aiid  the  tide  about 
half  flood  of  the  force  of  about  a  knot.  The 
whistle  of  the  Kineora  was  being  sounded 
at  regular  inteiVals  for  fog,  her  regulation 
lights  and  a  stem  light  were  being  duly  ^hibited 
and  a  good  look-out  was  being  kept  on  board. 

In  these  circumstances  several  whistles  were 
on  the  port  side  of  the  Kineora  and  duly  replied 
to,  when  after  an  interval  of  about  five  minutes 
a  whistle  was  heard  on  the  port  bow,  and  imme- 
diately afterwards  the  masthead  and  cabin  lights 
of  the  Oceanic  came  into  view  about  a  s^p's 
length  distant  and  broad  on  the  port  bow.  A 
short  blast  was  at  once  sounded  on  the  whistle 
of  the  KincorOf  the  helm  ordered  hard-aport  and 
the  engines  stopped,  but  the  Oceanic  with  her 
stem  and  port  bow  struck  the  Kineora  on  the 
port  side,  cutting  into  her  and  doing  so  much 
damage  that  she  sank  in  a  few  minutes  and  seven 
of  her  crew  were  drowned. 

The  respondeuts  charged  the  appellants  {inter 
cdia)  with  navigating  at  an  improper  rate  of 
speed  in  the  circumstances,  with  not  stopping  to 
ascertain  the  position  of  the  Kineora,  and  with 
failing  to  comply  with  arts.  16,  19,  22,  23,  and  29 
of  the  Regulations  for  Preventing  Collisions  at 
Sea. 

The  appellants'  case  was  that  the  Oceanic  was 
proceeding  on  her  voyage  and  was  about  two 
milee  S.  60  degrees  E.  of  the  Tuskar  Light.  The 
weather  was  foggy,  the  wind  light  from  the 
west-south-west,  and  the  tide  flood  running  to  the 
eastward  at  the  rate  of  about  two  to  two  and  a 
half  knots. 

The  Oceanic  was  on  a  course  of  S.  31  degrees  W. 
magnetic,  and  was  making  six  and  one-third 
knots  through  the  water  with  engines  working 
at  slow,  and  her  automatic  whistle  was  being 
sounded  for  fog.  She  was  exhibiting;  the  regula- 
tion lights,  an  extra  masthead  light  and  stern 
light,  and  a  good  look-out  was  being  kept  on 
board. 

In  these  circumstances  a  long  blast  was  heard 
from  the  Kineora  about  one  and  a  half  points  on 
the  starboard  bow,  and  immediately  afterwards 
the  Kineora  came  into  sight  showing  her  mast- 
head and  red  lights ;  and  although  the  engines 
of  the  Oceanic  were  immediately  put  full  speed 
astern  and  her   helm    haxd-aport»    the  vessels 


collided,  the  Oceanic  striking  the  Kineora  on  the 
port  quarter  and  sinking  her. 

The  appellants  charged  the  respondents  (inter 
alia)  with  neglecting  to  go  at  a  moderate  speed  in 
the  circumstances,  with  not  stopping  and  navigat- 
ing with  caution  when  the  whistle  of  the  Oceanic 
was  heard,  and  with  not  sounding  her  whistle 
properly  for  fog  in  accordance  with  the  regula- 
tions. They  also  charged  the  respondents  with 
neglecting  to  comjply  with  arts.  15, 16,  21,  27,  and 
29  of  the  Regulations  for  Preventing  Collisions 
at  Sea. 

At  the  trial  it  was  contended  on  behalf  of  the 
plaintiffs  that  the  Oceanic  was,  under  the  circum- 
stances,  being  navigated  at  an  excessive  rate  of 
speed,  and  that  even  assuming  that  her  speed  was 
not  more  than  six  and  one-tbird  knots,  this  was 
not  a  moderate  speed  within  the  requirements  of 
art.  16  of  the  Regulations  for  Preventing  Colli- 
sions at  Sea. 

It  was  contended  by  the  defendants  that  the 
Oceanic  was  being  navigated  at  the  lowest  pos- 
sible speed  consistent  with  her  safety,  that  owing 
to  her  great  size  and  length  she  would  become 
unmanageable  if  navigated  at  a  lower  spe^,  and 
the  effect  of  stopping  the  engines  from  time  to 
time  in  order  to  reduce  the  speed  would  be  that 
knowledge  of  her  exact  position  would  probably 
be  lost,  and  the  interests  of  safety  required 
her  to  keep  her  course.  Evidence  was  given  that 
at  a  speed  of  twenty- five  revolutions  of  the 
engines,  which  was  the  speed  at  which  she  was 
going  at  the  time  of  the  collision,  she  could  be 
brought  to  a  standstill  in  400ft.,  and  the  evidence 
of  those  on  board  was  that  the  Kineora  came  into 
sight  about  200  to  250  yards  off,  and  that  six  and 
one-third  knots  was  under  the  circumstances 
a  moderate  speed. 

The  President,  in  his  judgment,  after  com- 
menting on  art  16  of  the  regulations,  held  that 
those  on  board  the  Kineora  were  to  blame  for  not 
stopping  the  engines  when  the  whistie  of  the 
Oceanic  was  first  heard,  and  also  because  the 
Kineora  was  being  navigated  under  the  circum- 
stances at  an  excessive  rate  of  speed.  He  found, 
as  a  fact,  that  the  fog  was  denser  than  alleged  by 
those  on  board  the  Oceanic^  and  that  the  Uceanie 
was  making  twenty -five  revolutions  a  minute,  and 
proceeding  at  a  speed  of  six  and  one- third  knots. 
He  accepted  the  evidence  of  the  witnesses  that,  at 
the  speed  at  which  she  was  ffoing,  she  could  be 
brought  to  a  standstill  in  400ft,  but  he  was  of 
opinion  that  the  vessels  were  less  than  700ft. 
apart  when  they  came  into  view  of  one  another. 
He  further  held  that  although  the  fact  that  the 
Oceanic  could  be  brought  to  a  standstill  in  a  very 
short  space  was  a  material  element  for  the  con- 
sideration of  the  court,  yet  it  did  not  suffice  to 
relieve  her  from  the  consequence  of  going  at  the 
speed  of  six  and  one-third  knots.  He  therefore 
found  both  vessels  to  biame  for  the  collision. 
This  decision  was  affirmed  by  the  Court  of 
Appeal. 

The  owners  of  the  Oceanic  appealed  to  the 
House  of  Lords. 

The  case  was  in  fact  on  appeal  from  the  deci- 
sion in  The  Campania,  reported  83  L.  T.  Rep.  511 ; 
9  Asp.  Mar.  Law  Cas.  151,  on  appeal  84  L.  T. 
Rep.  673;  9  Asp.  Mar.  Law  Cas.  177;  (1901)  P. 
289,  which  was  the  first  case  decided  under  art.  16 
of  the  Regulations  for  Preventing  Collisions  at 
Sea  of  1897. 
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Eobson,    K.C.,    Butler    Aspinall,     K.O.,    and 
Dawson  Miller  appeared  for  the  appellants. 

Piekford,  K.O.,  Laing,  K.C.,  and  C.  Head  for 
the  respondents. 

The  following  cases  were  referred  to  in  the 
course  of  the  argument : — 

The  Ceto,  62  L.  T.  Bep.  1 ;  6  Asp.  Mar.  Law  Cas. 

479  ;  14  App.  Gas.  670 ; 
77m  Ebor,  54  L.  T.  Bep.  200 ;  5  Asp.  Mar.  Law 

Cas.  560 ;  11  P.  Div.  25  ; 
The  Dordogne,  51  L.T.Bep.  650  ;  5  Asp.  Mar.  Law 

Gas.  328;  10  P.  Diy.  6  ; 
The  Beta^  51  L.  T.  Bep.  154  ;  5  Asp.  Mar.  Law  Gas. 

276 ;  9  P.  DiT.  134. 

At  the  oonolosion  of  the  argaments  their  Lord- 
ships gave  judgment  as  follows : 

The  LoBD  Ghancbllob  (Halsbury).  —  My 
Lords:  I  am  of  opinion  that  the  judgments  of 
the  two  courts  ought  to  be  affirmed.  I  am  unable 
to  rely  upon  the  skilled  assistance  of  which  we 
have  had  the  advantage,  because  unfortunately 
the  two  gentlemen  in  question  differ  in  their  views 
as  to  whether  this  was  or  was  not  a  moderate 
speed  within  the  meaning  of  the  rule.  That 
leaved  me  to  free  to  exercise  my  own  judgment 
upon  that  question.  A  good  deal  depends  in  each 
case  upon  toe  facts  and  circumstances  as  they  are 
proved,  and  the  President  of  the  Admiralty  Court 
had  an  opportunity  of  judging  the  evidence  of  the 
different  witnesses  in  a  way  which  we  have  not. 
So  far  as  the  judgment  is  affected  by  the  par- 
ticular facts  put  in  proof  I  must  accept  what  he 
has  found,  but,  of  course,  a  great  deal  turns,  not 
upon  any  conflict  of  testimony,  but  upon  the 
inferences  which  are  to  be  drawn  from  facts 
which  hardly  appear  to  be  disputed  on  either  side. 
Now  the  rule  appears  to  me  to  be  a  very  intelli- 
gible and  common  sense  one  to  avoid  danger  to 
vessels  in  the  navigation  of  the  seas,  and  the 
question  what  is  or  is  not  a  moderate  speed  in  a 
fog  must  depend  in  a  great  measure  whether  the 
fog  is  slight  or  dense,  and  whether  there  is  an 
opportunity  of  seeing  the  near  approach  of  a  ship 
so  as  to  know  what  can  be  done  or  ought  to  be 
done  by  nautical  skill  to  avoid  collision.  Apart 
from  any  rule,  one  would  think  that  where  it  was 
known  that  two  bodies  were  approaching,  and 
that  there  was  no  absolute  means  of  knowing 
the  direction  in  which  they  were  coming  and  the 
danger  which  was  to  be  avoided,  the  common 
sense  thing  would  be  to  stop  until  the  direction 
was  ascertaoned,  and  also  whether  it  was  possible 
to  avoid  the  serious  danger  which  might  arise. 
My  own  impression  is  that  if  two  persons  were 
running  in  opposite  directions  and  they  could  not 
see  but  heard  the  approach  of  each  other  the 
natural  instinct  of  self-preservation  would  induce 
them  to  moderate  their  pace  or  stop  until  they 
had  ascertained  that  they  were  not  running  into 
each  other.  When  one  is  dealing  with  these 
enormous  masses  of  machinery  ploughing  the 
seas,  and  the  danger,  meaning  possibly  death,  to 
all  on  board,  the  force  of  the  observation  is 
enhanced  to  a  degree  which  need  not  be  empha- 
sised. The  question  here  is  what  was  the  con- 
dition of  things  in  which  the  Oceanic  was  placed, 
for  we  are  only  concerned  at  present  with  the 
conduct  of  one  vessel,  as  it  is  not  denied  that  the 
Kincora  was  negligent.  Here  is  the  Oceanic,  the 
largest  ship  on  the  ocean,  and  the  fact  appears 
that  she  was  going  at  a  pace  which  she  could 


have  made  more  moderate  if  she  had  liked.  If 
she  had  moderated  it  no  collision  probably  would 
have  taken  place.  She  was  going  at  a  speed 
which  rendered  it  impossible  to  stop  within  the 
limit  of  observation.  These  were  circumstaiioes 
of  extreme  danger,  and  I  cannot  disagree  with 
either  of  the  courts  that  in  these  circumstances 
the  Oceanic  was  disobeying  the  rule  and  was 
going  at  a  speed  which  was  not  moderate  in  r^ 
tion  to  the  circumstances  in  which  she  was 
placed.  I  should  ver^  much  hesitate  to  adopt 
the  notion  that  there  is  no  relation  between  the 
power  of  stopping  which  a  vessel  possesses  and 
the  speed  at  which  she  may  reasonably  and  pro> 
perly  go.  I  say  that  it  would  be  of  veir  material 
value,  but  I  think  that  the  President  did  give  con- 
sideration to  it.  But  he  came  to  the  oondnsion 
that,  notwithstanding  the  power  of  stopping 
quickly,  the  speed  was  not  moderate  in  regard  to 
the  circumstances.  I  entirely  agree  tluit  tiie 
power  of  stopping  is  a  test  to  be  considered, 
and  is  one  of  the  circumstances  which  aoj 
tribunal  ought  to  take  into  consideration  when 
determining  the  question  whether  a  ship  is 
travelling  at  a  moderate  speed  or  not.  1  concur 
with  what  the  President  said  as  to  the  careful 
management  and  vigilance  exhibited  by  those  on 
board  the  ship,  which  I  am  compelled  to  find  was 
also  to  blame.  Except  with  regard  to  this  matter 
of  speed,  it  seems  to  me  tiiat  the  Oceanic  did 
everything  that  <tould  be  done  to  avcnd  the 
danger.  Still  there  is  the  question  of  speed,  and 
on  that  account  I  have  to  move  that  the  judg- 
ment appealed  against  be  affirmed. 

Lord  Maonaqhtbn  concurred. 

Lord  Shand. — My  Lords:  It  is  not  demed 
that  the  Kincora  was  to  blame,  and  the  questioii 
now  is  whether  she  was  solely  to  blame.  The 
Oceanic  seems  to  possess  a  remarkable  stopping 
power,  and  it  was  said  that  that  power  of  stopping 
3ustified  the  speed  at  which  she  was  going.  I  have 
come  to  the  opinion  after  the  fml  arguments 
which  we  heard  that  taking  that  power  ol 
stopping  into  account,  the  Oceanic,  neverthdess, 
was  not  going  at  a  moderate  speed  having  regard 
to  the  circumstances  of  the  case.  The  power  <A 
stopping  within  a  short  distance  is  no  doubt  s 
material  circumstance  to  be  ti^en  into  account 
in  such  a  question  as  this,  but  here  the  fog  ww 
so  thick  that  the  power  of  stopping  was  not 
timeously  exercised.  As  it  was  not  timeouslf 
exercised  the  way  on  the  vessel  was  such 
that  she  bv  her  speed  conduced  to  the  coUisioD, 
and  so  the  Oceanic  was  also,  in  my  opinicm, 
to  blame.  It  appears  to  me  that  in  every  other 
particular  the  Oceanic  was  carefully  navigated; 
the  single  exception  was  with  regard  to  the 
speed. 

Lord  Davhy. — My  Lords :  I  concur ;  but,  in 
common  with  the  Master  of  the  Bolls,  I  wish 
not  to  be  understood  as  expressing  anyopiniim 
on  the  question  whether  the  court  ought  to 
take  into  consideration  any  peculiarities  in 
the  construction  of  a  vessel  in  determining 
whether  or  not  she  was  going  at  a  moderate  rate 
of  speed. 

Lord  BOBBBTSON. — ^My  Lords:  I  concur.  It 
appears  to  me  that  the  judgments  appealed 
against  make  it  dear  that  full  weight  was  given 
in  the  courts  below  to  the  power  of  speedy  8t(q»- 
ping  possessed  by  the  Oceanic, 
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Taqabt,  Beaton,  and  Co.  v.  Jambs  Fishbb  and  Sons. 

[Ct.  of  App. 

Lord  LiNDLBT. — ^My  Lords :  I  am  of  the  same 
opinion.  I  cannot  possibly  assent  to  the  idea  that 
the  power  of  stopping  ought  not  to  be  taken  into 
aoooont.  It  is  one  of  the  most  important  factors 
in  the  consideration  of  what  is  a  moderate  speed. 
But,  after  making  every  allowance  for  that,  I 
think  the  courts  below  were  right  in  holding  that 
the  speed  of  the  Oceanic  was,  in  the  circum- 
stanoes,  not  moderate. 

Jndgmeni  (appealed  from  affirmed,  and  appeal 
dismissed  with  costs. 

Solicitors  for  the  appellants,  RowcliffeSy  Batole, 
and  Co.,  for  HiU,  Dickinson,  Dickinson,  HUl,  and 
Roberts,  Lirerpool. 

Solicitors  for  the  respondents,  Thom>as  Cooper 
and  Co, 
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COURT    OF    APPEAL. 

Fnday,  Feb.  13,  1903. 

(Before  Lord  Ualsbury,  L.C,  Lord  Alver. 
STONB,  C  J.,  and  Sir  Feancis  Jbune,  P.) 

Tag  ART,  Beaton,  and  Co.  t;.  James  Fisubr 
AND  Sons  ;  West  Hartlepool  Steam  Navi- 
OATiOH  Company  Limited,  Third  Parties,  (a) 

Charter-party  —  Sub-freight  —  Lien  of  shipoumer 
on  sub-freight — Bight  of  shipowner  to  exercise 
lien  after  freight  has  been  paid. 

A  lien  on  svh-freights  given  in  a  time  charter- 
party  to  a  shipoumer  as  security  for  the  payment 
to  him,  of  the  hire  of  the  vessel,  gives  the  ship- 
owner a  right  to  stop  suh-freighta  only  before 
such  suh-freights  have  been  paid  to  the  time 
charterer  or  his  agent ;  but  when  once  sub-freight 
has  been  paid  as  freight  to  the  charterer  or  his 
agent,  the  shipowner's  lien  or  riaht  to  stop  the 
freight  is  gone,  and  he  cannot  follow  such  freight 
after  U  has  been  paid. 

Appbal  from  the  judgment  of  Bisham,  J.  in  a 
commercial  cause  tried  Mfore  him  without  a  jury, 
dated  the  10th  Feb.  1902. 

The  pl«iintiffs,  Tapirt,  Beaton,  and  Co.,  were 
timber  brokers  in  London,  and  they  acted  as 
agents  for  the  sale  of  timber  shipped  to  England 
from  Pensacola  by  a  firm  named  Baars,  Dunwody, 
and  Co. 

The  action  was  brought  by  the  plaintiffs  against 
Messrs.  Fisher  and  Sons  of  Barrow-in-Furness, 
who  brought  in  the  West  Hartlepool  Steam 
Navigation  Company  Limited  as  third  parties, 
and  during  the  proceedings  these  third  parties 
were  ordered  to  Mi  joined  as  defendants. 

The  facts  were  stated  in  the  judgment  of 
Biffham,  J.  as  follows : — 

By  a  charter-party  dated  the  6th  Oct.  1900, 
the  West  Hartlepool  Steam  Navisation  Company 
Limited,  who  were  the  owners  of  the  steamship 
AshehaU,  chartered  the  Ashehall  to  Messrs. 
Baars,  Dunwody,  and  Co.  for  three  years  (thirty- 
six  calendar  months). 

The  only  material  terms  of  this  charter-party 
were  that  the  captain  was  to  be  under  the  orders 
and  directions  of  the  charterers  as  regards 
employment,  agency,  or  other  arrangement,  the 

(•)  Bcporled  tor  W.  W.  Obb,  Baq.,  B»rriiter-»»-L»w. 


charterers  indemnifying  the  owners  from  all  con- 
sequences or  liabilities  that  might  arise  from  the 
captain  signing  bills  of  lading  or  otherwise  com- 
plying with  the  same,  and  that  the  owners  should 
have  a  lien  upon  all  cargoes  and  sub-freights  for 
any  amount  due  under  the  charter. 

The  hire  under  the  charter-party  was  to  be 
17502.  per  month,  payable  monthly  in  advance ; 
also  by  the  terms  of  the  charter-party  the  vessel 
was  while  in  dry  dock  to  be  "  off  hire." 

By  the  course  of  business  between  the  plaintiffs 
and  Baars,  Dunwody,  and  Co.,  when  Baars,  Dun- 
wody, and  Co.  made  shipments  of  timber  from 
Pensacola  to  the  plaintiffs  in  London,  they  drew 
upon  the  plaintiffs  for  a  part  of  the  vsdue  of  the 
shipments,  and  when  the  goods  were  sold  the 
proceeds  were  placed  by  the  plaintiffs  to  the 
credit  of  Messrs.  Baars,  Dunwody,  and  Co.*s 
account  with  them.  In  June  1901  Messrs.  Baars, 
Dunwody,  and  Co.'s  account  with  the  plaintiffs 
was  in  debit  to  about  7000Z. 

The  ship  being  at  Pensacola,  Baars,  Dunwody, 
and  Co.  desired  to  load  her  with  a  cargo  of  their 
own,  and  they  therefore,  by  a  charter-party  dated 
the  15th  May  1901,  purported  to  charter  the  vessel 
from  some  nominees  of  their  own  for  a  voyage  te 
Barrow  to  carry  timber  at  a  fixed  freight  at  so 
much  per  standard.  Having  entered  into  this 
charter-party,  they  shipped  the  goods  and  then 
drew  out  the  bill  of  lading,  in  which  they  appeared 
as  shippers  and  by  which  the  goods  were  to  be 
delivered  to  their  assignees,  he  or  they  paying 
freight  as  per  this  charter-party  of  the  15tD  May 
1901.  The  captain  then,  at  Baars,  Dunwody,  and 
Co.'s  request,  signed  bills  of  lading  indorsing 
upon  them  a  statement  that  he  had  received  3750t. 
on  account  of  the  freight.  The  captain  also  gave 
a  freight  note  by  which  he  acknowledged  that  he 
had  received  a  further  sum  of  lOOOZ.  on  account 
of  freight. 

The  freight  note  for  lOOOZ.,  which  was  signed 
by  the  captain,  was,  so  far  as  is  material,  in  the 
following  terms : 

27th  May  1901.— Five  days  after  arrival  at  port  of 
destination  of  the  Aalcehall,  of  which  I  am  master,  I 
promise  to  pay  to  the  order  of  myself  one  thousand 
poonds,  value  received,  for  aoconnt  of  freight  on  cargo 
now  on  board  my  said  vessel,  payable  nnder  terms  of 
charter-party  dated  the  15th  May  1901,  and  for  the 
payment  of  this  note  I  pledge  my  said  freight,  and  the 
consignees  of  my  cargo  and  (or)  my  agents  are  hereby 
directed  to  pay  the  amount  of  this  obligation  from  the 
first  amount  due  for  freight. 

This  note  was  indorsed  by  the  captain  as 
follows : 

Pay  Tagart,  Beaton,  and  Company  or  order. — A. 
TarrTON. 

On  the  29th  May  1901,  Baars,  Dunwody,  and 
Co.  sent  te  the  plaintiffs  the  shipping  documente 
— namely,  the  bills  of  lading — for  the  quantity  of 
timber  shipped  on  the  Askehall ;  the  shipping  value 
of  the  timber  was  represented  as  38o7^.  These 
bills  of  lading,  which  were  signed  by  the  captain 
in  the  ordinary  way,  showed  that  the  goods  were 
shipped  by  Baars,  Dunwody,  and  Co.  to  order, 
and  that  the  freight  was  payable  by  the  consig- 
nees £^  per  the  charter-party  dated  the  15th  May 
1901.  The  bills  of  lading  contained  an  acknow- 
ledgment on  their  face  that  3750Z.  had  been 
advanced  against  the  freight  at  the  port  of  ship- 
ment, so  that  the  value  of  the  goods  with  the  paid 
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freight  amounted  to  76171.  Against  this  Baars, 
Dunwody,  and  Oo.  drew  on  the  plaintiffs  for 
6000Z.,  and  instructed  the  plaintiffs  to  sell  the 
goods  on  Baars,  Dunwody,  and  Oo.'s  account  in 
the  ordinary  way  and  place  the  proceeds  to  Baars, 
Dunwody,  and  Oo.'s  credit.  In  the  same  letter 
of  the  29th  May  1901  there  was  inclosed  to  the 
plaintiffs  the  above  freight  note  for  lOOOZ.,  and  it 
was  referred  to  in  the  letter  in  the  following 
way: 

We  inoloee  freight  note  per  AahehM  for  lOOOl.  to 
credit  of  our  acoonnt. 

As  a  matter  of  fact  the  captain  had  reoeired 
nothing  on  account  of  freight,  nothing  for  the 
indorsement  of  the  receipt  of  the3750{.  on  the  bills 
of  lading,  and  nothing  for  the  10002,  freight  note. 

The  receipt  of  the  bills  of  lading  and  freight 
note  was  acknowledged  by  the  plaintiffs  in  a 
letter  of  the  18th  June  1901,  the  roference  to  the 
freight  note  being  as  follows : 

We  are  very  mach  obliged  to  yon  for  freight  note 
lOOOl.,  whioh  we  will  pass  to  the  or^t  of  your  accoiint 
after  oolleotion. 

On  the  9th  July  1901  the  (plaintiffs  sold  the 
timber  to  arrive  to  a  firm  of  Orosfield  and  Co., 
the  vessel  being  ordered  to  Barrow. 

Tbe  defendants,  Messrs.  James  Fisher  and  Sons, 
were  shipping  agents  at  Barrow,  and  they  wished 
to  secure  the  ship's  business  at  that  port. 
Accordingly  on  the  10th  July  they  telegraphed 
to  the  plaiotiffs  asking  if  they  might  lukve  the 
business.  To  this  telegram  the  plaintiffs  answered 
directing  the  defendants,  Messrs.  Fisher  and  Sons, 
to  address  their  request  to  a  Captain  Dyason  of 
Poole,  who  was  the  agent  in  England  of  Baars, 
Dunwody,  and  Co.  to  attend  to  their  shipping 
business.  On  the  same  day  the  defendants  wrote 
to  Captain  Dyason  asking  for  the  consignment  to 
them  of  the  ship,  and  the  business  was  given  to 
them.  It  thus  oecame  the  defendants'  duty  to 
superintend  the  delivery  of  the  cargo  and  to  collect 
from  the  buyers  of  the  cargo  so  much  of  the 
freight  as  remained  payable  in  England. 

On  the  13th  July  Captain  Dvason  wrote  to  the 
defendants  giving  the  particulars  of  the  freight 
to  be  collected : 

Freight — The  freight  is  to  be  taken  np  as  follows : 
Total  per  bills  of  lading,  63851. ;  advanoes,  87501.,  16351. 
Captain's  note  on  freight,  lOOOl. ;  balanoe  6351. 

So  that  the  defendants  knew  that  they  had  to 
collect  16352.,  of  which  lOOOZ.  was  to  be  used  in 
redeeming  the  captain's  freishtnote,  and  the 
balance  was  to  be  accounted  for  to  Captain 
Dyason. 

On  the  15th  July  the  plaintiffs  sent  a  note  to 
the  defendants  that  they  were  the  holders  of  the 
note  for  lOOOZ.,  adding : 

We  will  forward  same  for  oolleotion  to  your  address  in 
dne  tiine. 

This  notice  was  acknowledged  by  the  defen- 
dants on  the  16th  July : 

We  note  yon  have  the  oaptain's  promissory  note  for 
lOOOl.  Bills  of  lading  show  37501.  advanoed  freight,  so 
it  will  be  several  days  before  we  oan  get  freight  to  meet 
yoor  promissory  note. 

This  meant  that  as  so  much  freight  had  appa- 
rently  been  paid  in  advance,  a  great  part  of  the 
cargo  would  have  to  be  delivered  before  more 
freight  could  be  asked  for. 


On  the  19th  July  the  AtikehaU  arrived  at 
Barrow,  and  on  the  20th  July  the  disdiarge 
began. 

On  the  25th  July  the  plaintiffs  sent  tbe  pro- 
missory note  through  their  bankers  for  pree^ta- 
tion  to  the  defendants. 

The  note  was  duly  presented  on  the  26th*  Jnlj, 
but  the  defendants,  not  having  collected  anj 
freight  from  Messrs.  Crosfield  and  Co.,  it  wu 
refused  payment  and  was  marked  by  the 
bankers : 

Answer,  oannot  pay  at  present,  not  having  bean 
provided  with  f onds  for  it 

On  the  29th  July  Messrs.  Crosfield  and  Co.  paid 
the  defendants  lOOOZ.  on  account  of  freiffht,  and 
the  discharge  of  the« vessel  was  completed 

On  the  3rd  Aug.,  the  cargo  having  been  mea- 
sured, Crosfield  and  Co.  paid  a  further  400L  to 
the  defendants,  so  that  by  that  time  ihe  defen- 
dants had  ample  funds  in  hand  to  pay  tiie  note. 
But  in  the  meantime— namely,  on  the  Ist  Aug.— 
the  owners  of  the  vessel,  Hie  West  Hartl^cxd 
Steam  Navigation  Company,  intervened  bj 
sending  to  tne  defendants  the  following  tde- 
gram: 

Don't  pay  either  oaptain  or  time  oharterers'  drafts  oit 
of  freight.  Hold  same  onr  aoooont  and  risk ;  we  bold 
yon  free  all  liability  in  oonseqaenoe  thereof. 

Before  this  telegram  was  received,  the  defen- 
dants had  sent  wora  to  the  bankers  that  if  the 
note  was  presented  again  it  might  be  met  in 
three  or  four  days,  and  thejy  wrote  to  the  West 
Hartlepool  Company  telling  them  no,  and 
adding: 

We  look  npon  the  note  as  a  first  charge  vpon  tbe 
freight. 

On  the  same  day,  the  1st  Aug.,  the  West 
Hartlepool  Company  wrote  a  letter  to  the  defen- 
dants which  explained  the  reason  of  their  inter- 
vention.   It  was  as  follows : 

West  Hartlepool,  1st  Aug.  1901. — ^Mesars.  Jmm 
Fisher  and  Sons,  Barrow-in-Fomess. — Dear  Sirs, — SJS. 
Aakehall. — ^We  telegraphed  yon  this  morning  as  p« 
oopy  inolosed  whioh  we  beg  to  oonfirm.  The  time 
charterers'  representative,  Captain  Dyaaon,  intimated  to 
Oaptain  Tritton  to-day  that  time  oharteren  did  not 
intend  oontinning  the  charter  although  the  AtlukaU  ii 
fixed  for  three  years,  and  has  so  far  only  been  bs 
months  under  cluster,  and  as  the  hire  is  also  dne  to-dty 
and  has  not  been  paid  we  intend  exercising  onr  Usn  on 
the  freight  in  aooordanoe  with  the  terms  of  the  cbaite 
for  the  hire  unpaid  and  oonseqnential  damages.  We 
therefore  asked  yon  not  to  make  any  remittance  of  soy 
part  of  the  frdght  dne  on  present  cargo  to  tiiM 
charterers,  not  to  pay  either  their  drafts  or  oaptaia'i 
drafts  drawn  at  the  loa<^g  port  against  the  freight  tad 
payable  at  this  side,  we  of  oonrse  holding  yon  hanole« 
in  regard  to  any  oonseqnences  resulting  out  of  took 
action.  For  the  present  we  wish  you  simply  to  boid 
the  freight  as  trustees  until  we  have  been  able  to  oooe 
to  some  agreement  with  time  charterers  and  will  keip 
you  informed.  In  reference  to  bankers  we  may  com- 
municate  with  you  again. 

It  appeared  that  it  was  inaccurate  to  say  tb^^ 
on  the  1st  Aug.  any  chartered  freight  was  doe 
under  the  origmal  charter-part^  of  Oct  1900,  a 
month's  hire  in  advance  falling  dne  on  the 
2nd  Aug.  at  noon.  It  would  have  fallen  due  <m 
the  Ist  Aug.  but  for  the  fact  that  the  ship  h»^ 
gone  into  d^  dock  on  completing  her  discharge 
I  and  did  not  oome  out  until  noon  on  the  2nd  Aogt 
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and  while  in  dry  dock  ahe  was,  by  the  terms  of 
the  charter-party,  "  off  hire." 

On  the  let  Aug.  a  formal  notice  of  the  alleged 
h'en  for  chartered  hire  was  served  on  the  defen- 
dants on  behalf  of  the  West  Hartlepool  Company. 
On  the  6th  Aug.  the  note  was  again  presented  to 
the  defendants  for  payment  and  was  marked 
"  still  unable  to  pay." 

The  present  action  was  then  brought  for  lOOOZ., 
the  amount  of  the  freight  note,  by  the  plaintiffs, 
Tasrart.  Beaton,  and  Co ,  against  the  defendants, 
James  Fisher  and  Sons,  who  were  defending  the 
action  under  the  direction  and  with  the  indemnity 
of  the  West  Hartlepool  Steam  Navigation  Com- 
pany. 

/.  A.  HamiUonf  K.C.  and  Loehnis,  for  the 
plaintiffs. 

Bankes,  K.C.  and  Noad,  for  the  defendants. 

Cur.  adv.  vult 

BioHAM,  J.  (after  stating  the  facts  as  above 
set  out :) — The  question  is  whether  the  defendants, 
who  have  now,  and  who  had  on  the  6th  Aug., 
sufficient  funds  in  hand  from  the  freight  to  meet 
the  freight  note,  are  bound  to  pay  the  plaintiffs. 
The  defendants  are  resisting  the  plaintiffs'  claim 
under  the  dii*ection8  and  with  the  indemnity  of 
the  Weet  Hartlepool  Company,  who,  without  any 
interpleader  proceedings,  have  been  brought  in  as 
third  parties,  and  they  rely,  as  I  understand,  on 
the  absence  of  any  title  in  the  plaintiffs.    I  do 
not  think  that  in  the  circumstances  it  lies  in  the 
mouth  of  the  defendants,  as  between  themselves 
and  the  plaintiffs,  to  deny  the  latter*s  title.    The 
defendants  received  the  money  under  authority 
from  Captain  Dyason,  and  with  his  consent  and 
approval  they  undertook  with  the  plaintiffs  that 
if  the  plainUffs  would  forward  the  note  to  them 
for  payment  they  would  meet  it  out  of  the  moneys 
to  he  collected.    I  am  satisfied  that  if  the  defen- 
dants had  paid  the  mone^  to  the  plaintiffs  before 
the  intervention  of  the  West  Hartlepool  Company, 
no  action  would  have  lain  against  them  at  the 
company's  suit,  and  it  seems  to  me  that  having 
entei'ed  into  a  binding  promise  to  pay,  a  promise 
for  which   th<>re  was  good  consideration,  they 
ought    to    pay  notwitb^tanding  the   company's 
intervention.    When  the  company  intervened,  the 
defendants  had  become  trustees  for  the  plaintiffs 
of  8o  much  of  the  lOOOZ.  already  paid  by  Messrs. 
Croefield  and  Co.  as  would  be  left  in  their  hands 
after  payment  of  their  own  charges  in  connection 
with  the  ship's  business   at  Barrow,  and  they 
were  bound  to  hold  any  'further  freight  which 
they  might  subsequently  receive  subject  to  the 
same   trust.     But   perhaps   it   is    desirable  to 
examine  the  nature  of  the  plaintiffs'  title  outside 
any  promise  made  or  obligation  incurred  by  the 
defendants,   for  it   is   said   that  the  company 
received  no  consideration  forjthe  note,*and  that 
as  it  is  not  negotiable  there!is|no  obligation|to 
pay  it,  however  innocently  or  for  whateverjcon- 
sideration  the  plaintiffs '  maylhave^taken  it.    The 
circumstanoes  under  which  the  note  wasjgiven 
are  these:    [Having  stated  the  facts  as  to  the 
giving  of  the  note,  Us  Lordship  proceeded :]  The 
captain  then,  at  the  request  of  Baars,  Dunwody, 
and  Co.,  signed  Inlls  of  lading  (that  is,  under  the 
charter-party  of  the  15th  May  1901),  and  indorsed 
upon  them  a  statement  that  he  had^lreoeived  a 
oertain  sum,  and  he  also  gave  the  freight  note  by 
which  be  acknowledged  that  he  had  reoeived  a 


further  sum  on  account  of  freight.    He  had  in 
fact  received  nothing   on   account   of   freight, 
nothing  for  the  indorsement  of  the  receipt  of 
8750Z.  on  the  bills  of  lading,  and  nothing  for  the 
lOOOZ.  freight  note.    The  dSendants  describe  the 
charter-party  of  the  15th  May  1901  and  the  freight 
note  as  bogus  documents,  and  suggest   that  in 
some  way  they  are  fraudulent,  but  I  do  not  take 
that  view.    Baars,  Dunwody,  and  Co.  had  hired 
the  ship,  and  they  had  regularly  paid  the  stipu- 
lated monthly  sum.    They  were  therefore  entitled 
to  use  the  snip  for  their  own  benefit  either  by 
carrying  in  it  other  people's  goods  for  an  agreed 
freight,  or  by  carrying  their  own  goods  and  so 
enhancing  the  value  of  the  same.    They  were 
entitled  also  to  req^uire  the  captain  to  sign  bills 
of  lading  as  they  might  choose  to  draw  them — all 
freight  paid  if  they  so  pleased ;  and  bills  of  lading 
so  signed  would,  in  the  hands  of  indorsees  for 
value  as  the  plaintiffs  were,  defeat  the  shipowner's 
lien  under  tne  time  charter  on  the  goods  men- 
tioned in  the  bills  of  lading,  but  the  lien  on  so 
much  of  the  freight  as  remained  unpaid  on  the 
face  of  the  bill  of  lading  would  not  be  affected. 
This  would  be  a  sub-freight  in  respect  of  which  the 
shipowner  might  assert  his  lien.    Can  this  right 
be  taken  away  by  the  creation  of  a  document 
such  as  this  freight  note  P    I  think  not.    Unlike 
the  bill  of  lading,  this  document  is  not  negotiable, 
and  if  it  comes  into  the  hands  of  a  third  party  it 
can  give  him  no  better  right  than  the  maker  of 
it  had;   and  certainly  the  captain  had  no  right 
to   make  any  arrangement  between  himself  and 
the  time  charterers  which  would  have  the  effect 
of  varying  the  terms  of  the  charter-party  by  ex- 
cluding  the    owner's    lien.     Therefore    in    my 
opinion,  when  the  plaintiffs  received  this  note 
they  only  got  the  time  charterers'  right  to  receive 
the  lOOOZ.,  a  right  which  was  subject  to  the  ship- 
owners' lien.    Bat  in  the  present  case  these  con- 
siderations appear  to  me  to  be  immaterial,  for 
before  the  lien  could  be  exercised,  there  being 
then  no  chartered  freight  payable,  lOOOZ.  of  the 
bill  of  lading  freight  had  been  paid  to  the  defen- 
dants, who,  for  the  purpose  of  tne  receipt  of  the 
money,  stood  in  the  position  of  the  time  charterers 
themselves,  and  no  lien  afterwards  could  be  exer- 
cised on  that  sum,  and,  as  to  the  balance  of  the 
bill  of  lading  freight  which  was  paid  on  the  3rd 
Aug.,  this  also  reached  the  constructive  possession 
of  the  time  charterers  before  any  lien  was  exercised, 
for  the  notice  of  tne  existence  of  the  lien  served 
upon  the  defendants  was  of  no  value ;  it  ought,  in 
order  to  become  operative,  to  have  been  served 
upon  the  persons  who  had  to  pay  the  freight, 
not  upon  the  persons  who  were  receiving  it  for 
the  time  charterers.    It  is  alleged  that,  in  addi- 
tion to  the  chartered  freight  due  on  the  1st  Aug , 
there  were    some   arrears,  about    150Z.,  due  m 
respect  of  the  July  freight,  and  it  was  suggested) 
that  some  lien  had  been  exercised  iu  respect  of 
that  sum.    1  am   not  satisfied  that  any  such 
sum  was  due  in  respect  of   the  July  freight. 
It  depends   upon    a  very  complicated   account 
as    to    which    the    evidence   was    not    to   my 
mind  satisfactory;  and,  even  if  there  were,  for 
the  same  reason  I  have  already  given  I  should 
hold  that  the  lien  had  not  been  exercised.    The 
judgment  will  therefore  be  for  the  plaintiffs  for 
lOOOZ.,  subject  to  the  deduction  of  any  proper 
disbursements  made  hj  the  defendants  as  agents 
for  and  on  aoooont  of  the  time  charterers,  as  to 
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which    the    defendants   are  entitled   to  a   first 
charge. 

Judgment  for  the  plaintiffs  for  lOOOZ.,  leas 
proper  dMhursements  by  the  defendants. 

The  defendants  James  Fisher  and  Sons  and  the 
West  Hartlepool  Steam  Navigation  Company 
appealed. 

Bankes,  K.C.  and  Noad  for  the  defendants. — 
By  the  terms  of  the  charter-party  of  the  6th 
Oct.  1900  the  shipowners  were  to  have  a  lien  upon 
all  cargoes  and  suh-f reights  for  the  amount  of  the 
hire  due  under  the  charter-party.  The  defen- 
dants stand  upon  the  right  of  the  shipowners,  and 
have,  as  against  the  plaintiffs,  the  same  lien  as 
the  shipowners  would  have  had  against  them ; 
and  the  shipowners  would  have  had  a  right 
under  their  lien  for  the  sub-freight  to  seize  the 
freight  at  any  time,  so  long  as  it  could  be  iden- 
tified as  freight.  So  long  as  the  money  paid  as 
sub- freight  can  be  identified  it  is  subject  to  the 
shipov^ners'  lien,  and  the  shipowners  can  seize  it 
even  after  it  has  come  into  the  hands  of  the 
charterers'  agents.  The  plaintiffs  were  at  the 
most  merely  agents  for  coUectmg  and  handing 
over  to  Baars,  Dunwody,  and  Co.  the  moneys 
reoeived  by  them,  and  they  can  have  no  higher 
rights  than  Baars,  Dunwody,  and  Co.  They  were 
not  bond  fide  holders  of  this  freight  note  for  value. 
There  is  no  case  exactly  in  point,  but  upon  prin- 
ciple the  plaintiffs  are  not  entitled  to  recover. 

/.  A.  Hamilton^  K.C.  and  Loehnis  for  the 
plaintiffs. — The  shipowners  did  not  exercise  their 
lien  until  it  was  too  late  to  affect  the  rights  of 
the  plaintiffs,  and  the  rights  of  the  plaintiffs  are 
not  affected.  The  question  as  to  the  lien  on  the 
cargo  does  not  arise,  as  the  cargo  had  all  been 
delivered.  No  case  seems  to  have  been  decided 
with  regard  to  lien  on  sub-freights,  and  the 
question  has  been  considered  an  open  one.    See 

Carver  on  Carriage  by  Sea,  3rd  edit.,  b.  655. 

The  right  claimed  by  the  shipowners  here  is  not 
properly  a  lien  ;  it  is  at  the  utmost  an  equitable 
right  or  lien  which  can  only  be  made  effective  by 
giving  notice  of  it  to  the  time  charterers  or  their 
afi^ents  and  to  the  consignees  of  the  goods  before 
the  freight  is  paid  by  the  consignees.  It  is 
simply  a  right  to  stop  the  freight  on  its  way 
from  those  who  have  to  pay  it  to  the  time 
charterers,  and,  once  the  freight  has  come  into 
the  hands  of  the  time  charterers  or  their  agents, 
then  it  ceases  to  exist  as  freight  and  the  ship- 
owners* right  to  seize  it  under  their  lien  is  gone. 
The  shipowners'  ri&;ht  is  a  contractual  right 
aris'ng  uuder  the  charter-party  to  have  the  sub- 
freight  paid  to  them,  instead  of  to  the  time 
charrerers  or  other  persons  entitled  to  it,  but  this 
right  can  only  be  exercised  so  long  as  the  sub- 
freight  exists  as  freight,  and  when  the  freight 
has  been  paid  the  right  is  gone.  In  the  present 
case  the  freight  was  paid  by  Crosfield  and  Co.  to 
the  defendants  as  agents  for  the  time  charterers, 
Baars.  Dunwody,  and  Co  ,  before  the  shipowners' 
lien  was  exercised,  and  the  freight  note  operated 
as  an  assignment  to  the  plaintiffs  of  that  freight 
which  was  due  to  Baars,  Dunwody,  and  Co., 
and  the  defendants  had  notice  of  that  assignment 
before  they  had  notice  of  the  lien  of  the  West 
Hartlepool  Company.  The  plaintiffs  therefore 
are  entitled  to  recover. 

Noad  in  reply. 


Lord  Halsbuby,  L.C. — ^I  am  of  opinion  that 
the  judgment  in  this  case  was  (xerfeotlv  right 
Confining  myself  to  the  only  question  with  which 
I  think  it  is  necessary  to  deal,  I  am  of  opinion 
that  it  is  quite  clear  that  the  right — which  is  an 
important  right,  whether  it  is  called  a  lien  or  is 
called  by  any  other  name — must  be  exercised  at 
the  time  when  there  is  freight  t't  be  paid.    Thai 
really  is  the  short  point.    If  the  f reignt  has  been 
paid  the  lien  is  gone,  and  the  moment  it  is  paid 
into  the  hands  oi  the  agents  for  Baars,  Dnmwodj, 
and  Co.,  who  are  the  persons  entitled  to  reoeive  it, 
the  shipowners*  right  to  stop  it  on  its  way  to  them 
is  gone.    If  it  has  been  paid  as  freight,  then  it  has 
been  paid,  and  the  thing  has  oea»3d  to  exist  as 
freight.     It  is   not  necessary  to   descend  into 
any  subtleties  to  consider  what  is  the  fright  in 
the  sense  of  in  what  particular  form  it  has  bean 
paid,  whether  it  has  been  paid  by  a  cheone  or  in 
what  way  as  a  matter  of  business  it  has  been  dis- 
posed of.     The  right  to  stop  the  payment  of  it 
to  the  person  to  whom  it  is  due  must  oe  exercised 
while  the  right  for  such  payment  exists.    If  that 
payment  has  been  already  made,  the  opportunity 
of  exercising  the  lien  is  gone ;  and  I  am  of  opinion 
that,  as  the  freight  had  been  handed  by  the  con- 
signees to  the  defendants,  Fisher  and  Sons,  who 
were  the  agents  of  Baars,  Dunwody,  and  Ca, 
it  was  as  much  paid  in  this  case  as  if  it  had  been 
handed   over   to    Baars,     Dunwody,    and   Ca, 
and  they  had  been  physioaJly  there  present  and  put 
it  into  their  own  pockets.    Undtr  those  oiroom- 
stances    could  it  be  contended  that  there  was 
some  right  of  stoppage  of  the  money  in  their 
pockets  r    If  that  is  not  so,  I  am  of  opinion  that 
it  is  exactly   the  same  thing   if   tlieir  agents 
received  it  in  the  character  in  which  it  was  paid, 
and  that  when  it  was  so  paid  there  was  no  longer 
any  lien  upon  it.    I  am  of  opinion,  tJierefore,  that 
the  judgment  of  Bigham,  J.  was  right,  and  mmt 
be  aJirmed. 

Lord  Alvbbstons,  C.J. — I  only  wish  to  add  a 
few  words,  because  the  ground  on  which  I  ooncar 
is  entirely  that  which  has  been  stated  by  the  Lord 
Chancellor ;  but  I  think  that,  as  there  are  oertain 
other  matters  referred  to  in  the  judgment  of 
Bigham,  J.,  I  should  indicate  one  or  t?ro  on  which 
I  am  not  quite  clear.  If  we  had  had  to  decide 
that  its  being  freight,  and  received  by  James  Fisbo- 
and  Sons  as  fi eight,  and  being  still  in  their 
hands  as  freight,  the  shipowners  could  not 
claim  it  because  James  Fisher  and  Sons  were 
trustees  for  Tagart,  Beaton,  and  Co.,  I  should  have 
had  ver]^  great  doubt,  and  therefore  I  do  not 
want  to  indorse  that  part  of  the  judgment  at  aU. 
It  is,  however,  curious  to  note  that,  long  before  I 
delivered  the  judgment  in  a  case  recently  before 
me,  Bigham,  J.  has  expressed  what  seems  to  me 
to  be  the  right  view  about  these  freight  notes, 
because  he  says :  **  The  captain  had  no  right  to 
make  any  arrangement  between  himself  and  the 
time  charterers  which  would  have  the  effect  of 
vary  Id  ^  the  terms  of  the  charter-party  by 
excluding  the  owner's  lien."  I  only  mention  that 
because  it  bears  out  the  judgment  I  gave  a  short 
time  ago.  The  ground  on  which  I  desire  to 
concur  with  what  the  Lord  Chanoellor  has  said 
and  with  the  judgment  of  Bigham,  J.  is  this,  as 
stated  by  Bigham,  J.  in  his  judgment :  "  In  the 
present  case  Uiese  oon^derationa  appear  to  me  to 
be  immaterial,  for  before  the  lien  ooold  be  enr- 
i  cised,  there  being  then  np  chartered  freii^i  pa^ 
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able" — I  will  leave  that  out  of  the  question — 
"  10001.  of  the  bm  of  lading  freight  had  been  paid 
to  the  defendants,  who,  for  the  purpose  of  the 
receipt  of  the  money,  stood  in  the  position  of  the 
time  charterers  themselves,  and  no  lien  after- 
wards oould  be  exercised  on  that  sum."  Then  with 
regard  to  some  arrears  of  freight  said  to  be  due, 
amounting  to  150Z.,  he  finds  in  the  same  way  tiiat 
it  got  into  the  pockets  of  the  agents  of  Baars,  Dun- 
wody,  and  Co.  before  any  lien  could  be  exercised. 
Putting  the  matter  in  my  own  way,  as  I  under- 
stand it,  a  lien  for  sub-freight  in  these  time 
charters  means  a  right  to  stop  freight  and  receive 
freight  as  such,  and  does  not  mean  the  right  to 
follow  the  proceeds  into  the  ]>ockets  of  somebody 
else  because  the  money  which  has  been  so 
received  was  paid  in  respeet  of  a  debt  due  for 
freight.  Upon  the  grounds  which  the  Lord 
Ohancellor  bas  put,  1  think  that  t^is  judgment 
clearly  ought  to  oe  supported ;  but  I  express  no 
opinion  on  the  other  parts  of  the  case,  to  which  it 
is  not  necessary  further  to  refer. 

Sir  Fbancis  Jbtjnb,  P.  —  I  agree  entirely 
with  the  judgments  which  have  bc^n  delivered, 
and  have  nothing  to  add. 

Lord  Halsbxjby,  L.O.  —  I  may  add  for 
myself  that  I  designedly  avoided  dealing  with  the 
question  to  which  the  Lord  Chief  Justice  referred, 
xnd  I  desire  to  confine  my  judgment  entirely  to 
the  point  which  has  been  mentioned. 

Appeal  dismissed. 

Solicitors  for  the  plaintiffs,  Druees  and  Atlee. 
Solicitors  for  the  defendants.  Downing^  Bolam, 
and  Co.,  for  Bolam  and  Co,,  Sunderland. 


Wednesday,  March  4, 1903. 

(Before  Williams,  Stirling,  and 
Mathbw,  L.J  J.) 

Akdbbbon  v.  Ratnbb  and  otuebs.  (a) 

APPSAL  PBOM  THB   EING'B  BENCH  DIVISION. 

Seaman  —  Injury  in  service  of  ship  —  Medical 
expenses  and  rnaintenano&^-iidbility  of  ship- 
owner — Merchant  Shipping  Act  1894  (57  &  58 
Viet.  c.  60),  s.  207,  eub-s.  1. 

Where  a  sea/nan  is  iniured  in  the  service  of  the 
ship,  the  oumers  of  tke  ship  are  not  liable  under 
sect.  207,  sub' sect.  1,  of  the  Merchant  Shipping 
Act  1894  to  defray  the  ewpenses  of  providing  the 
necessary  swgical  and  mediecd  advice  and  attend^ 
ance  and  medicine  after  he  has  been  brought 
back  to  port. 

Appsal  by  the  defendants  from  the  judgment  of 
Wills,  J.  at  the  trial  of  the  action  without  a 

The  plaintiff  was  master  of  the  schooner 
Emily,  of  which  the  defendants  were  the  owners. 

The  action  was  brought  to  recover  the  expenses 
of  medical  attendance  and  maintenance  incurred 
in  consequence  of  injuries  received  by  the  plain- 
tiff while  in  the  service  of  the  ship,  on  a  voyage 
from  Liverpool  to  Falmouth. 

The  plamtiff*8  leg  was  broken,  and  he  was 
taken  back  to  Liverpool,  where  he  remained  for 
four  months  before  he  was  able  to  come  back  to 
the  vessel. 

(«)  Baported  by  B.  Mamlit  Smith,  Baq.,  Bftrri8t«r-«»-L»w. 
TOL.  IX.,  N.  S. 


The  Merchant  Shipping  Act  1894  (57  &  58  Yict. 
0.  60)  provides  as  follows : 

Seot.  207  (1).  If  the  master  of,,  or  a  seamaii  or 
apprentioe  belonging  to,  a  ship  reoeivea  any  hurt  or 
injnry  in  the  eervioe  of  the  ship,  the  expense  of  pro- 
viding the  necessary  snrgioal  and  medioal  adrioe  and 
attendanoe  and  medicine  and  also  the  expenses  of  the 
maintenance  of  the  master,  seaman,  or  apprentice  nntll 
he  is  cnred  or  dies  or  is  brought  back,  if  shipped  in  the 
United  Kingdom,  to  a  port  of  the  United  Kingdom,  or 
if  shipped  in  a  British  poesetsion  to  a  port  of  that 
possession  and  of  his  conveyance  to  the  port,  and  in  the 
case  of  death  the  expense  (if  any)  of  his  borial,  shall  be 
defrayed  by  the  owner  of  the  ship,  without  any  deduc- 
tion on  that  account  from  his  wages. 

Wills,  J.  held  that,  upon  the  true  construction 
of  this  section,  the  shipowners  were  liable  for  the 
whole  of  the  expenses  of  the  plaintiff  in  respect 
of  the  necessary  surgical  and  medical  advice  and 
attendance  and  medicine  both  before  and  after  he 
was  brought  back  to  Liverpool,  but  that  they  were 
only  liable  for  the  expenses  of  his  maintenance 
until  he  was  brought  back  to  Liverpool ;  and  he 
gave  judgment  for  the  plaintiff  accordingly. 

The  defendants  appealed. 

Horridge,  K.C.  and  Davfson  Miller  for  the 
defendants.  —  The  words  "  until  he  is  cured  or 
dies  or  is  brought  back  '*  apply  just  as  much  to 
the  expenses  oi  surgical  ana  medical  attendance 
as  to  tne  expenses  of  maintenance. 

W.  F.  Taylor,  K.O.  and  Keogh  for  the  plaintiff. 
— ^This  is  an  enactment  passed  in  favour  of 
seamen,  and  it  should  therof  ore  be  construed  in 
their  favour  rather  than  in  favour  of  the  ship- 
owners. In  the  case  of  most  merchant  ships 
there  is  no  surgeon  on  board,  and  there  would  be 
no  expenses  for  surgical  and  medical  advice  and 
attendance  until  titer  the  seaman  has  been 
brought  back  to  port  So  that,  if  the  defendants' 
construction  of  this  section  is  the  right  one,  this 
enactment  will  in  most  cases  have  no  effect  at 
all.  The.  provision  at  the  end  of  the  section  as  to 
burial  expenses  shows  that  the  shipowner  is  not 
to  consider  himself  free  from  all  liability  the 
moment  he  has  put  the  injured  seaman  ashore. 

Williams,  L.  J. — ^I  cannot  recognise  as  sound 
the  canon  of  construction  which  Mr.  Keogh  sug- 
gested to  us  at  the  end  of  his  argument,  i  do  not 
mean  to  say  that  there  is  not  a  certain  amount  of 
authority  for  it  in  courts  of  high  and  of  low 
degree,  but  I  do  not  think  that  at  present  it  is  a 
recognised  rule  of  construction  of  an  Act  of 
Parliament  that  a  section  which  has  been  passed 
to  benefit  workmen  ought  therefore  to  oe  con- 
strued liberally  in  their  favour.  I  believe  that 
the  well-known  canon  of  construction  still  pre- 
vails, that,  though  an  Act  of  Parliament  may 
impose  upon  a  citizen  a  liability  beyond  his 
common  law  liability,  a  section  of  doubtful 
meaning  ought  not  to  be  construed  as  imposing 
such  a  novel  liability  unless  the  words  of  it  are 
perfectly  clear.  It  seems  to  me  that  it  is  by  no 
means  clear  that  this  Act  of  Parliament  was 
intended  to  impose  upon  shipowners  any  liability 
to  provide  the  expenses  of  either  medical  attend- 
ance or  maintenance  after  the  injured  sailor 
has  been  brought  back  to  the  home  port.  Looking 
at  the  various  provisions  in  sect.  207,  I  think, 
notwithstanding  the  provision  as  to  burying 
expenses,  that  the  general  intention  of  the  Legis- 
lature, so  far  as  one  can  gather  it  from  the  whole 
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of  the  contents  of  the  section,  yps  to  impose  a 
liability  on  the  shipowner  until  the  sailor  has 
been  brought  back  to  the  home  port  and  while 
he  is  on  the  voyage,  and  not  otherwise. 

Stirling,  L.J. — ^I  am  of  the  same  opinion.  I 
cannot  think  from  these  words  that  the  Legisla- 
ture meant  to  impose  on  the  shipowner  the  duty 
of  providing  medical  attendance  for  the  injurei^ 
seaman  during  the  whole  residue  of  his  life.  It 
is  only  reasonable  that  the  expenses  of  medical 
attendance  and  of  mainteoanue  should  be  treated 
in  the  same  way. 

Mathbw,  L  J  — ^T  am  of  the  same  opinion.  If 
the  contention  of  the  plaintiff  were  correct,  a  very 
serious  liability  would  be  imposed  on  the  ship- 
owners  of  this  country.  Sect.  207  of  the  Mer- 
chant Shipping  Act  1894  is  practically  a  re-enact- 
ment of  sect.  228  of  the  Merchant  Shipping  Act 
1854.  It  has  never  yet  occurred  to  anyone  to  con- 
strue the  section  in  the  way  in  which  the  plaintdfE 
attempts  to  do.  For  nearly  fifty  years  these 
words  have  been  construed  as  meaning  that  a 
seaman  injured  on  a  merchant  ship  must  be 
looked  after  at  the  expense  of  the  owners  while  on 
board  and  be  brought  back  to  the  home  port.  If 
he  was  unfit,  while  in  a  foreign  port,  to  go  back 
to  his  work  before  the  ship  idt,  he  woula  be  en- 
titled to  be  left  behind  and  would  be  entitled 
under  this  section  to  he  sent  back  to  his  own 
country  at  the  expense  of  the  shipowner.  That,  I 
think,  is  the  limit  of  the  liability  imposed  on  the 


shipowner. 


Appedl  allowed. 


Solicitors:  for  the  plaintiff,  Triichard^  Enqle- 
field,  and  Co.^  at^nt^  for  Ftimpson,  Norths  Harley, 
and  Birkett,  Liverpool:  for  the  defendants,  6. 
Forshato  and  Hawkins^  Liveipool. 


March  16, 17,  and  18, 1903. 

(Before   Vauohan   Williams.   Stirling,  and 

Mathbw,  L.JJ.) 

Miller  v.   Law   Accident  Insxjrancb  Com- 
pany Limited,  (a) 

APPEAL  FROM  THE  KING'S  BENCH  DIVISION. 

Insurance  —  Marine  —  Conetruchon  of  policy  — 
**  Restraint  of  princes  and  people  "  —  **  FPor- 
rantedfree  of  capture^  seizure^  or  detention**'^ 
General  decree  forbidding  importation  of  diseased 
cattle, 

A  policy  of  insurance  was  effected  on  a  cargo  of 
cattle  on  a  voyage  from  Liverpool  to  Buenos 
Ay  res.  The  risks  insured  against  included 
**  arrests,  restraints,  and  detainments  of  all 
princes  and  people,**  hut  the  policy  contained  a 
warranty  against  "  capture,  seizure,  or  deten- 
tion," 

On  arrival  at  Buenos  Ayres  the  cattle  were  found 
to  he  suffering  from  foot-and-mouth  disease.  In 
pursuance  of  a  general  decree  of  the  Government 
forhiddi/ng  the  importation  of  cattle  suffering 
from  contagious  disease,  the  Argentine  officials 
forhade  the  landing  of  the  cattle  in  question. 

The  assured  gave  notice  of  ahandonment,  and 
brought  an  ctction  on  the  policy  as  for  a  total  or 
partial  loss. 

Held,  that  the  loss   v)as  covered  by   the  words 

(a)  Reported  by  E.  Manlit  Smith,  Eaq.,  B%rrlflter-»t-L«w. 


"  restraint  of  princes  and  people,**  but  that  6y 
the  terms  of  the  larrantv  the  underwriters  wtre 
relieved  from  their  liabiUty  under  the  policy. 

A.PPBAL  by  the  plaintiff  from  the  jad^ment  of 
Bigham  J.  (2  E.  B.  694  1902)  at  the  trial  of  the 
action  withoat  a  jnry. 

The  action  was  broaght  to  recover  the  amount 
of  a  total  or  partial  lost*  of  cattle  nn  ?er  a  Lloyd's 

E>licy  of  marine  insurance  for  a  voyage  m>m 
iverpool  to  Montevideo  and  (or)  Buenos  kjm 
granted  by  the  d'^fendants  to  the  plaintiff. 

The  risks  insured  against  were  described  in  the 
usual  way,  and  included  "  arrests,  restraints,  and 
detainments  of  all  kings,  princes,  and  people  of 
what  nation,  condition,  or  qualitv  whatsoerer 
.  .  .  uad  all  perils,  losses,  and  misfortonea 
that  shall  come  to  the  hurt,  detriment,  or  damage 
of  the  said  goods  and  merchandises  or  any  palrt 
thereof." 

The  policy  also  contained  the  following  cianee: 

Warraoted  free  of  oaptare,  seisare,  or  detention  aad 
theconaeqaenoea  thereof,  or  of  any  attempt  thereat,  pine; 
exoepted,  and  also  from  all  c<iD8eqaenoe<«  of  hostilitiH, 
warlike  operations,  and  all  risks  of  riots  and  oiril 
commotions,  whether  before  or  after  declaradoo  of 
war. 

Tiie  plaintiff  shipped  a  number  of  bulls  bj  th<^ 
steamer  Bellevue  to  be  carried  from  Liverpool  to 
Buenos  Ayres ;  and,  having  made  the  shipment, 
effected  the  policy  sued  on. 

Some  time  before  the  shipment  was  made  the 
Argentine  Government  had  passed  a  decree  for. 
bidding  the  entry  of  animals  suffering  frcn  con- 
tagions diseases  or  coming  from  coantries  whnre 
such  diseases  prevailed.  The  decree  contained 
articles  describing  the  diseases,  and  providing 
how  animals  suspected  of  being  affected  were  to 

dO  flA&lt  With 

On  the  10th  Sept.  1900  the  Bellevue  arrived  at 
Bnenoe  Ayres.  The  cattle  were  dnly  inspected 
on  board  the  vessel  by  the  Argentine  officials, 
with  the  result  that  the  Ministiy  of  Agricaltnre 
came  to  the  conclusion  that  they  were  suffering 
from  disease  within  the  meaning  of  the  decree, 
and  the  same  day  the  vessel  was  ordered  to  leave 
the  port. 

The  order  contained  a  provision  that  the 
captain,  if  he  so  wished,  might  tranship  tiie 
cattle  ix>  another  vessel  outside  the  limits  of  the 
port  for  carriage  to  some  other  destination. 

On  the  11th  Sept.  the  Ministry  issued  a  genenl 
order  forbidding  the  discharge  of  any  cattle 
arriving  from  the  United  Kingdom  nntil  farther 
notice. 

At  the  trial  of  the  action  Bigham,  J.  found  as 
a  fact  that  the  animals  were  suffering  from 
disease  within  the  meaning  of  the  decree,  and  that 
the  order  forbidding  their  landing  was  lawfollj 
made  by  the  Argentine  authorities. 

In  obedience  to  the  order,  the  Bellevue  lefttiie 
dock  in  Buenos  A^res,  and  on  the  14th  Sept  the 
cattle  were  transhipped  into  lighters  at  Santis^ 
a  place  outside  the  limits  of  the  port. 

On  the  same,  day  notice  of  abandonment  was 
given. 

The  cattle  remained  in  the  lighters  forsomf 
days,  when  a  ship  called  the  ScSlust  was  foan( 
to  take  them  on  to  Montevid^^o,  at  which  plac* 
after  beine  forty  days  in  quarantine,  they  wei 
landed  and  sold  at  considerable  loss.  ^^- 
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BiOHAM,  J.  delivered  a  written  judgment  in 
which, after  stating  the  facts,  lie  said:  It  is  in 
these  ciroumstanoes  that  the  plaintiff  olidms  for 
a  total  or  partial   loss,  alleging  (to  follow  the 
words  of  the  pleader)  that  the  prohibition  of  the 
landiDg  oonstituted  a  restraint  of  people  within 
the  meaning  of  the  policy.    The  ri^ht  to  recover 
depends  upon  whether  the  loss  is  directly  due  to 
a  restraint  of  people.    I  am  of  opinion  that  it  is 
not    It  is  not  necessary  for  me  to  give  an  ex- 
haustive definition  of  the  expression  "restraint 
of  people,"  and  I  shall  not  attempt  to  do  so.    It 
is  sufficient  to  say  that  the  mere  operation  of  an 
ordinary  municipal  law  affecting  or  preventing 
the  delivery  of  the  insured  goods  at  their  destina- 
tion is  no    ''restraint    of   people"  within    the 
meaning  of  the  policy.    As  in  the  case  of  perils 
of  the  sea,  there   must  be  something    violent 
and  out  of  the  ordinary  coui-se  of  things  before 
the  peril  is  brought  within  the  meaning  of  the 
policy.    The  maker  of  a  bill  of  lading  protects 
himself  by  an  exception  of   the   acts  and  re- 
straintB  of  princes.     Such  an  exception  was  held 
in  Finlay  v.  Liverpool  and  Great  Western  Steam* 
ship  Company  (28  L.  T.  Rep.  251;  3  Mar.  Law 
Cas.  O.  S.  487)  not  to  cover  the  case  of  a  judg- 
ment in  a  court  of  law  of  the  United  States  of 
America  directing  the  goods  to  be  delivered  to 
third  parties  who  had  claimed  them.    **  The  acts 
and  restraints  of  princes/'  said  Martin,  B.  in  that 
case,  "mentioned   and  provided  against  in  the 
bill  of  lading  have  reference  to  the  forcible  inter- 
ference of  a  State  or  of   the   Government  of  a 
country  taking  possession  of  the  goods  m^inuforti, 
and  do  not  extend  to  the  legal  proceedings  which, 
it  is  alleged  in  the  plea,  uterwards  took  place 
in  the  courts  at  New  York."    So  in  the  present 
case  the  words  do  not,  in  my  opinion,  cover  the 
operation  of  the  ordinary  hiw  of  the  land,  but 
relate  only  to  some  violent  departure  from  the 
ordinary  course  of  things.    The  plaintiff  relied 
upon   tne  authority  of   Bodocanaehi  v.  Elliott 
(31  L.  T.  Rep.  239;  2  Asp.  Mar.  Law  Cas.  399 ; 
L.  Rep.  9  0.  T.  518).     In  that  case  goods  were 
in  transit  from   Marseilles    to  London.     They 
had  to  pass  through  Paris,  and  on  their  way 
they  came  within  uie  lines  of  the  Qerman  army 
by  which  Paris  was  then  completely  invested. 
In    consequence   of    this    state   of   things   the 
goods  could  not  be  moved.    This  was  held  to 
constitute  a  restraint  of  princes.    Bramwell,  B. 
in  delivering  the  judgment   of    the  Exchequer 
Chamber,  says:  **But  it  is  said  that  there  nas 
been  no  loss  of  the  goods  by  restraint  of  kings 
and  prmces  in  this  case,  because  there  has  be^ 
no  specific  action  on  the  goods  themselves.    It  is 
true  that  there  was  no  actual  seizure  or  arrest  of 
the  goods,  nor  was  there  any  specific  or  pubUsbed 
order  prohibiting  the  transport  of  goods  from  the 
beeieged  city;  but  the  city  in  wmch  the  goods 
were  was  besieged  and  completely  invested,  all 
commerce  was  stopped,  and  the  goods  were  as 
effectually  prevented  from  coming  out  as  if  they 
were  actuafly  seized  by  the  Qerman  army."    This 
shows  that  the  court  was  of  opinion  that  the 
g^oods  were,  for  all  effective  purposes,  seized  by 
the  (jlerman  army  and  taken  out  of  the  control  and 
disposition  of  the  owners — it  was  by  the  forcible, 
and  therefore  by  the  violent,  act  of  the  German 
army  that  the  goods  were  prevented  from  reach- 
ing their  destination.    No  other  view  of  the  facts 
in  that  case  could  have  been  taken,  and,  having 


regard  to  that  view,  no  other  conclusion  could  be 
arrived  at  than  that  the  plaintiffs  had  lost  their 
goods  by  a  restraint  of  princes.  But  in  the  pre- 
sent case  no  force  of  any  Kind  was  used ;  the  captain 
was  required  to  obey  the  ordinary  law  existmg 
in  the  country  at  the  time  when  the  goods  arrived, 
and  he  obeyed  it.  To  call  the  resulting  conse- 
quence a  loss  by  restraint  of  people  or  princes  is, 
in  my  opinion,  to  give  to  the  expression  a  mean- 
ing which  it  was  never  intended  to  bear.  A 
further  point  arose  in  the  case,  on  which  also  1 
think  that  I  ought  to  ^ve  judgment  for  the 
defendants,  although,  having  regard  to  my  deci- 
sion on  the  first  point,  it  is  not  really  necessary 
to  consider  it.  The  policy  contained  the  fol- 
lowing  clause:  "Warranted  free  of  capture, 
seizure,  and  detention.''  It  was  said  that  this 
exception  ought  not  to  be  interpreted  to  include 
"  restraint."  I  think,  however,  that  the  very 
object  of  this  exception  is  to  free  the  under- 
writers from  liability  under  the  words  '*  arrests, 
restraints,  and  detainments"  in  the  body  of  the 
policy.  It  is  true  that  the  same  words  are  not 
used,  but  the  exception  must  be  taken  to  refer 
to  something  which  has  gone  before — and  to 
what,  if  not  to  the  words  I  have  mentioned? 
An  attempt  was  mad^  to  bring  the  loss  within 
the  general  words,  "  all  other  perils,  losses,  and 
misfortunes  that  shall  come  to  the  damage  of 
the  goods  '* ;  but  as  to  this  it  is  sufficient  to  say 
that  these  words  only  cover  losses  of  a  kind 
similar  to  those  particularly  enumerated  in  the 
previous  part  of  the  policy,  and  do  not  include  a 
loss  of  an  exceptional  kind  like  that  which  has 
happened  in  this  case. 

Judgment  for  the  dejendanta. 

The  plaintiff  appealed. 

/.  A.  HamiiUon,  K.C.  and  Maurice  HiU  for  the 
plaintiff. — The  loss  was  caused  by  a  "  restraint  of 
people"  within  the  terms  of  the  policy.  The 
action  of  the  Argentine  Government  was  the 
direct  cause  of  the  loss.  The  frustration  of  the 
adventure  by  the  decree  of  the  Government  which 
prevented  uie  cattle  from  being  delivered  at 
Buenos  Ayres  caused  a  constructive  total  loss  of 
the  goods: 

Amould's  Marine  Insmanoe,  7th  edit.  ts.  1142, 1143 
Barker  v.  Blakes,  9  East,  283. 

In  that  case  the  voyage  was  frustrated  by  the 
port  of  destination  being  blockaded.  In  another 
case,  a  ship  with  a  cargo  of  com  touched  at  a 
port  where,  in  consequence  of  a  scarcity  of  food, 
an  embargo  was  laid  on  the  cargo,  and  it  was 
held  that  the  assured  were  entitled  to  recover  as 
for  a  total  loss : 

Cologan  v.  London  Attwrance  Company ^  5  M.  &  S. 
447. 

The  same  was  held  in  a  case  where  an  embargo 
was  laid  by  the  Government  of  the  country  at  the 
loading  port : 

Rotch  y.  Edie^  6  T.  B.  413. 

A  blockade  which  excludes  a  ship  from  getting 
into  a  port  is  just  as  much  a  *'  restraint  of  princes 
and  people  "  as  though  the  ship  were  prevented 
by  the  blockade  from  getting  out : 

Qeipel  v.  Smith,  26  L.  T.  Bep.  361 ;  1  Asp.  Mar. 
Law  Cas.  268 ;  L.  Bep.  7  Q.  B.  404. 

So,  too,  where  some  silk  in  transit  from  Marseilles 
waa  stopped  by  the  siege  of  Paris  by  the  German 
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army,  it  was  held  that  this  oonstitated  a  '*  restraint 
of  priooes  " : 

Bodocanachi  ▼.  Elliott^  28  L.  T.  Bep.  840 ;  2  Asp. 
Mar.  Lavr  Caii.  21,  399 ;  L.  Bep.  8  C.  P.  649 ; 
affirmed  31  L.  T.  Rep.  239 ;  L.  Bep.  9  C.  P.  518. 

A  ship  with  a  cargo  of  explosives  for  delivery  at 
Yokohama  arrived  at  Hong  Ko^g,  when  the 
master  learnt  that  war  had  been  declared 
between  China  and  Japan.  Explosives  being 
contraband  of  war,  the  master,  reasonably  believ- 
ing that  the  ship  would  be  seized  if  he  proceeded 
to  Yokohama,  landed  the  explosives  at  Hong 
Kong.  It  was  held  that  delivery  of  the  goodSs 
was  prevented  by  *'  restraints  of  princes  ** : 

NdbeVs  EwpUmves  Company  Limited  v.  Jenkins  and 
Co,,  8  Asp.  Mar.  Law  Oae.  181 ;  1  Com.  Cab.  436. 

Quarantine  regulations  have  been  held  in  America 
to  come  within  that  expression : 
The  Progreeo,  50  Fed.  Bep.  835. 

In  Brunner  v.  Webster  (5  Com.  Cas.  167)  the 
importation  of  the  goods  was  not  in  fact  for- 
bidden ;  that  case,  therefore,  has  no  application 
here.  The  warranty  does  not  relieve  the  defen- 
dants from  liability.  The  words  there  used, 
"  capture,  seizure,  or  detention,"  are  not  the 
same  as  the  ''restraints  and  detainments" 
named  in  the  perils  insured  against.  They  point 
to  something  in  the  nature  of  an  act  of  warfare. 

Scrutton,  K.O.  and  Loehnis  for  the  defendants. 
— ^The  goods  in  this  case  were  never  really  lost, 
and  in  &ot  they  always  remained  in  the  custody 
of  the  assured.  The  only  ground  upon  which  a 
constaruotive  loss  is  based  is  that  the  cattle  never 
arrived  at  the  port  of  destination,  and  it  is  said 
that  the  reason  of  their  non-arrival  was  that  there 
was  a  law  of  the  country  forbidding  their  arrival. 
The  real  cause  of  their  non- arrival  was  not  a 
"restraint  of  people."  The  condition  of  the 
animals  which  prevented  their  discharge  was  not 
the  result  of  any  "  restraint "  within  the  meaning 
of  the  policy.  The  plaintiff  might  have  effected 
an  insurance  anzainst  loss  by  disease,  but  he  had 
not  done  so.  The  words  "  arrests,  restraints,  and 
detainments"  imply  some  forcible  interference 
with  a  man's  goods.  They  are  not  applicable  to 
the  effect  of  the  enforcement  of  the  ordinary  law 
of  the  country : 

Finlay  v.  Liverpool  and  Oreat  Western  Steamship 
Company,  23  L.  T.  Bep.  251 ;  3  Mar.  Law  Cas. 
O.  S.  487 ; 

Crew,  Widgery,  and  Co.  v.  Oreat  Western  Steam- 
ship Company,  4  Times  L.  Bep.  148. 

No  force  was  used  at  Buenos  Ayres  to  compel 
the  obedience  of  tiie  captain.  The  immediate 
cause  of  the  non-delivery  of  the  cattle  was  not  the 
Argentine  law,  but  the  voluntary  act  of  the 
master,  who  acted  merely  from  fear  of  what  might 
happen  if  he  persisted : 

Hadkinson  v.  Robinson,  3  B.  A  P.  888  ; 

Havelock  v.  HancUl,  3  T.  B.  277  ; 

Forstery.  Christie,  11  Eaat,  205  ; 

Nickels  v.   London  and    Provincial   Marine   and 

General  Insura/nce   Company  Limited,  6  Com. 

Cas.  15  ; 
Phillips  on  Marine  Inanranoe,  3rd  edit.,  ss.  1 1 14  and 

1115. 

A  policy  of  insurance  is  not  to  be  construed  in 
the  same  way  as  a  charter-party,  and  cases  on  the 
oonstruotion  of  charter-parties  are  not  applicable 
in  deciding  on  the  meaning  of  "restnunts  of 


princes  and  people  "  in  this  policy.  The  reason 
of  that  is  that  the  object  of  the  oontracts  is 
different.  A  restraint  may  well  operate  so  as  to 
prevent  a  shipowner  from  arriving  with  the  ship 
at  a  given  port,  without  at  the  same  time  causing 
any  damage  to  the  cargo  carried : 

Amonld's  Marine  Insoranoe,  7th  edit.,  s.  807. 

The  warranty  relieves  the  defendants  from  any 
liability  under  the  earlier  part  of  the  policj. 
The  warranty  is  not  limited  to  what  may  be  done 
in  warfare  It  covers  the  case  of  a  ship  forcibly 
taken  possession  of  by  a  foreign  Qovernment  m 
order  to  be  condemned  for  smuggling : 

Cory  V.  Burr,  49  L.  T.  Bep.  78  ;  5  Asp.  Mar.  Lav 
Caa.  109;  8  App.  Cas.  393. 

In  a  more  recent  case  where  the  Gk>vemment  <^ 
the  South  African  Republic,  in  accordance  with  a 
law  of  the  republic,  seized  and  kept  possession  of 
gold,  the  property  of  a  mining  company,  the 
Court  of  Appeal  held  that,  under  a  warrantj 
similar  to  this,  the  underwriters  were  not  liable: 

Robinson  Gold  Mining  Company  v.  AUitmoe 
Insurance  Company,  86  L.  T.  Bep  858 ;  (1902) 
2  K.  B.  489. 

They  referred  also  to 

Cunard  Steamship  Company  v.  Marten,  8  Com. 
Cas.  17. 

/.  A,  Hamdlton,  K.O.  in  reply. — The  cases  from 
Hadkinson  v.  Robinson  (ubi  stfp.)  to  Nickels  v. 
London  a/nd  Provindail  itfartne  and  General 
Insurance  Company  lAmiUd  {vbi  sup.)  were  cases 
where  the  captain  had  the  risht  to  go  somewhere 
else,  and,  in  the  exercise  of  his  discretion,  did  so. 
There  it  was  rightfully  held  that  no  loss  was  doe 
to  "  restraint  of  princes  or  people."  But  here  the 
action  of  the  Argentine  Government  was  the 
direct  cause  of  the  loss.  The  regular  application 
of  the  law  of  a  country  in  the  case  of  a  private 
suit,  though  ic  may  cause  the  restraint  of  a  ship, 
is  not  a  **  restraint  of  princes  or  people  "  withm 
the  meaning  of  a  policy  of  insurance. 

YAuaHAN  Williams,  L.J. — This  is  an  appeal 
from  Bigham,  J.  I  concur  in  the  conclusion 
my  brethren  have  arrived  at,  but  my  voice  is  in 
a  condition  in  which  I  wish  to  say  as  little  as 

Sossible.  In  my  judgment  there  can  be  no 
oubt  that,  so  far  as  the  words  in  the  body  of  the 
policy  are  concerned,  the  events  which  occurred 
in  this  case  would  bring  the  case  vnthin  the  word 
"  restraint,"  and  thereu>re,  that  but  for  the  war- 
ranty, which  I  will  d^  with  presmtly,  the 
underwriters  would  be  insurers  liable  for  the  risk 
I  have  no  doubt  myself,  this  being  an  insurance 
of  cattle  shipped  to  Buenos  Ayres,  which  hap- 
pened to  be  the  only  place  where  commerdallj 
it  was  worth  while  to  sell  them,  that  the  result 
of  what  happened  at  Bnenos  Ayres  was  that  the 
adventure  was  altogether  defeated,  so  far  as  the 
cattle  were  concerned,  and  that  the  underwriters 
— if  liable  at  all — are  liable  in  respect  of  the  value 
of  the  cattle.  The  only  other  thing  that  I  hate 
to  say  about  this  part  of  the  case  is  that,  in  mj 
judgment,  that  which  was  done  here  by  the  issu- 
ing of  the  decree  and  the  other  documents  which 
were  issued  by  the  Gk>vemment  was  an  act  of 
State,  and  comes  within  the  words  in  the  body  of 
the  policy,  and  really  has  no  analogy  whatever  to 
a  case  where  there  has  been  an  arrest  or  detention 
of  a  ship  for  the  purpose  of  institatinff  a  suit  to 
enforce  the  rights  of  a  private  individu^ 
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Bat  then  I  come  to  the  warranty.  Now,  if  one 
were  daiiling  with  a  doonment  other  than  a  polioj 
of  marine  insurance,  I  should  have  been  disposed 
to  say,  according  to  the  natural  meaning  of  the 
words,  that  a  restraint  of  this  sort  was  after  all 
only  a  restraint  in  the  nature  of  an  injunction  for- 
bidding the  landing  of  the  cattle  and  the  other 
cargo  on  board,  but  allowing  the  cargo  other  than 
the  cattle  to  be  landed  upon  certain  conditions  if 
the  master  of  the  ship  thought  fit  to  do  so.  I 
should  not  have  said  myself,  according  to  the 
ordinary  meaning  of  the  Eoglish  language,  that 
such  a  proceeding  was  either  capture,  seizure,  or 
detention.  It  is  manifest  that  it  is  not  capture, 
and  I  should  have  thought  that  it  was  not  either 
iHsizure  or  detention,  according  to  the  ordinary 
meaning  of  the  words.  But  I  accept  that  which 
was  put  in  argument,  that  really  one  must  not 
uonstrue  a  poucy  of  insurance  in  the  way  one 
would  construe  any  other  documeat.  Big  ham,  J. 
in  delivering  judgment,  said :  '*  It  was  said  chat 
this  exception  ought  not  to  be  interpreted  to 
include  *  restraint'  I  think,  however,  that  the  very 
object  of  this  exception  is  to  free  the  underwriters 
from  liability  under  the  words  *  arrests,  restraints, 
and  detainments '  in  the  body  of  the  policy.  It 
is  true  that  the  same  words  are  not  used,  bat  the 
exception  must  be  taken  to  refer  to  something 
wbicb  has  gone  before— aud  to  what,  if  not  to 
the  words  I  have  mentioned  P  "  I  see  Mr.  Parsons 
in  his  book  on  the  Law  of  Marine  Insurance  does 
not  speak  with  anv  great  certainty  about  it,  but 
he  suggests  that  the  word  "  deten'ion,"  which  is 
the  word  that  he  seems  to  prefer,  includes, 
perhaps,  bein^  lawfully  restrained  from  entering 
a  port  of  destmation  by  a  blockade  in  force.  For 
this  purpose  I  do  not  see  that  it  makes  any 
difference  whether  it  is  a  blockade  in  force  or  a 
sanitary  law,  imd  under  those  circumstances  I 
have  not  sufficient  confidence  in  a  conclusion 
founded  merely  upon  the  natural  meaning  of  the 
words  to  say  that  the  meaning  which  the  authori- 
ties seem  to  say  has  been  put  upon  the  words  of 
the  exception  in  the  warranty  is  wrong,  and  there- 
fore I  concur  in  the  judgments  which  are  going 
to  be  delivered.  The  result  is  that  the  judgment 
of  Bigham,  J.  will  be  affirmed,  not  for  the 
reason  that  he  ffives  in  the  first  part  of  his 
judgment — that,  I  think,  is  wrong — hut  for  the 
reason  that  he  gives  in  the  latter  part  of  his 
judgment,  that  is,  the  reason  based  upon  the 
warranty. 

Stibltno,  L.  J. — ^I  am  of  the  same  opinion.  As 
we  are  differing  in  part  from  Bigham,  J.,  I 
d«sire  to  state  as  shortly  as  possible  the  grounds 
upon  which  I  have  arrived  at  the  conclusion  which 
has  been  expressed  by  the  Lord  Justice.  In  the 
first  place,  I  think  with  him  that  the  proceedings 
which  took  place  in  Buenos  Ayres  in  Sept.  1900 
amounted  to  an  exercise  of  force  by  the  Grovernment 
of  the  Argentine  Republic  so  as  to  bring  the  case 
within  the  perils  insured  against  by  the  policy. 
What  took  place  was  substemtially  this,  that  the 
ship,  having  arrived,  was  visited  by  a  veterinary 
surgeon,  and  it  was  discovered  that  certain  of  the 
cattle  on  board  were  or  might  be  sufferinfi^  from 
an  infectious  disease.  Thereupon  the  Minister  of 
Agriculture  of  the  Government  intervened  and 
served  the  captain  with  a  formal  resolution,  dated 
the  lOth  Sept.  1900,  by  which  the  consignees 
were  informed  that,  the  afrnimals  brought  by  the 
ship  being  attacked  by  aphthose  fever,  "It  has  I 


been  resolved,  in  accordance  with  art.  5  of  the 
regulations,  that  the  said  steamship  go  out  imme- 
diately from  the  port,  you  being  able,  if  it  suits 
you,  to  effect  the  transhipment  of  the  animals  to 
another  vessel  outside  the  port,  but  the  Bellevue 
must  be  previously  and  completely  disinfected 
before  the  rest  of  her  cargo  can  be  landed,  or  she 
moored  on  the  Argentine  coast:"  And  on  the 
following  day  an  order  was  made  by  the  President 
of  the  Republic  and  the  Minister  of  Agriculture 
that,  in  consequence  of  the  arrival  of  this  steamer 
having  this  live  stock  on  board,  a  decree  was  made 
stopping  until  further  notice  the  discharge  of  all 
cattle,  sheep,  and  pigs  which  might  arrive  from 
the  United  Kingdom  of  Great  Britaiu  and 
Ireland.  I  understand  that  what  happened  was 
this,  that  the  captain  of  the  steamship,  being 
served  with  this  resolution,  took  his  ship  outside 
the  port,  and,  with  the  view  of  minimising  the  loss, 
transhipped  the  cattle  to  another  vessel,  by  which 
they  were  carried  to  Montevideo  and  there  sold  at 
a  great  loss.  I  have  already  stated  the  conclu- 
sion at  which  I  arrive  upon  these  facts.  It  seem^ 
to  me  that  this  was  an  act  of  intervention  of 
the  Government,  and  it  is  none  the  less  an  ezer 
cise  of  superior  force  that  neither  the  army  nor 
the  police  force,  nor  any  other  forc^  of  the 
Grovernment,  actually  intervened ;  but  it  is  abso- 
lutely certain  to  my  mind,  as  a  matter  of  inference, 
that  if  the  captain  had  not  seen  fit  to  do  as  he 
did  the  ship  would  have  been  taken  possession  of 
or  entered  and  the  cattle  destrojed  in  accord- 
ance with  what  is  described  as  art.  5  of  the  regula- 
tions. I  think  that  the  captain  was  well  justified 
with  a  view  of  minimising  the  loss,  in  taking  the 
steps  which  he  did,  and  I  think  that,  in  fact,  he 
yielded  only  to  superior  power  in  doing  what  he 
did.  I  think,  also,  that  this  is  not  the  less  an  act 
on  the  part  of  the  Government  of  the  Argentine 
Republic  that  it  is  done  in  accordance  wi*  b  the 
laws  in  force  in  the  country.  It  has  been  decided 
that  the  peril  insured  against  in  the  same  terms 
was  within  the  policy  in  a  case  when  the  inter- 
vention of  the  Government  took  place  in  enforcing 
the  revenue  laws  of  the  country ;  and  I  do  not 
see  that  any  effectual  distinction  can  be  drawn 
between  the  intervention  of  the  Government  for 
the  purpose  of  enforcing  the  revenue  laws  and 
the  intervention  of  the  Government  for  the  pur- 
pose of  enforcing  the  sanitary  laws  for  the  benefit 
of  the  public.  This  seems  to  me  to  be  recognised 
both  in  the  case  of  Coru  y.  Burr  (ubi  stip.)  where 
the  seizure  which  took  place  was  of  a  vessel  which 
was  engaged  in  smuggung,  and  also  in  the  case  of 
which  was  mentioned  in  the  course  of  the  argu- 
ment of  the  Bohinsan  Oold  Mining  Company  v. 
Alliance  Insuranee  Company  (u6t  $up,). 

On  behalf  of  the  defendajits,  it  was  yery  much 
urged  before  us  that  a  long  line  of  authorities,  of 
which  Hadkinson  v.  Bohinson  (ubi  sup.)  is  a  lead- 
ing example,  applied  to  the  case,  but  those  were 
cases  the  effect  of  which  is  summed  up  by  Lord 
Esher,  then  Brett,  J.,  in  the  case  of  Rodocanachi 
V.  Elliott  {ubi  sup.),  where  he  puts  it  thus :  "  If 
the  master  of  the  ship,  of  his  own  acoord,  or  in 
obedience  to  the  orders  of  the  officers  of  the  Queen 
abstains  from  entering  a  blockaded  port,  the 
causa  proxima  is  not  the  blockade,  but  the  volun- 
tary act  of  the  master.'*  It  seems  to  me  that  the 
present  case  goes  far  beyond  what  was  laid  down 
there.  In  the  view  of  the  facts  which  I  take,  the 
master  did  not  act  voluntarily  in  any  sense.    If 


890 


MARITIME  LAW  OASES. 


Ot.  of  App.]  Western  Assubangb  Compamt  of  Tobomto  v.  Pools. 


[KJB  Div. 


when  he  entered  the  harboar  he  had  been 
infoimed  by  some  person  that  there  was  a  law 
forbidding  the  landing  of  such  cattle  as  he 
had  on  board,  and  that  the  Government 
were  likely  to  put  it  in  force,  and  he  had,  never* 
theless,  gone  on,  the  case,  I  think,  would  have 
been  very  analogous  to  Hadkinson  v.  Bohin$<m 
(uM  sup,)  and  that  class  of  authorities ;  but  here 
he  went  as  far  as  he  could,  and  he  only  desisted 
from  landing  when  the  Government  acttuJly  inter- 
fered and  served  upon  him  the  notice  which  I 
have  spoken  of.  I  have  already  explained  the 
view  which  I  take  of  what  he  did,  and  in  my 
judgment  those  cases  do  not  ^^pply*  That  being 
so,  I  regret  that  I  find  myself  oinering  as  I  do 
from  Bigham,  J. ;  but  having  arrived  at  that  con- 
clusion, it  is  my  duty  to  express  it.  On  the  second 
?uestion,  whicn  was  also  decided  by  Bigham,  J., 
find  myself  unable  to  differ  from  him.  I  admit 
that  tbe  words  are  difficult  to  construe,  but 
having  regard  to  the  opinion  which  was  expressed 
by  him,  and  the  opinion  about  to  be  expressed 
by  my  brother  Mathew,  I  do  not  feel  myself  at 
liberty  -to  differ  from  the  learned  judge's  conclu- 
sion in  that  respect. 

Mathbw,  L. J .  read  the  following  judgment : — 
The  material  facts  may  be  stated  in  a  few  words. 
By  the  order  of  the  Administration,  the  execu- 
tive authority  of  Buenos  Ayres,  the  vessel,  the 
BeUevue,  was  stopped  before  she   reached    her 
berth.     The  discharge  of   the  cattle  was   pro- 
hibited, and  the  animalp  were  detained  on  board 
the  vessel.    The  master  was  directed  to  leave 
Buenos  Ayres  and  land  the  cattle  at  some  other 
port.    He  obeyed.    The  animals  were  transhipped 
outside  tbe  port  and  sent  to   Montevideo.      It 
was  not  disputed  that  the  object  of  the  assured 
in  shipping  the  cattle  to  Buenos  Ayres  in  conse- 
quence was  altogether  defeated.    It  was  argued 
for  the  defendants  that  the  loss  thus  occasioned 
was  not  due  to  "  arrest,  restraint,  or  detainment " 
within  the  meaning  of  the  policy.    The  words,  it 
was  contended,  implied  the  use  of  direct  force, 
and    none  bad   in   fact    been   employed.    The 
case  of  Finlay  v.  Liverpool  and  Qreat  Western 
Steamship  Company  {ubi  sud.),  upon  which  reli- 
ance  was   placed   by  the   aefendants'  counsel, 
afforded  no  grounds  for  this  position,  and  no 
other  satisfactory  authority  was  referred  to.    If 
actual  force  was  not  used  it  was  because  there 
was  no  opposition.    The  master  submitted  to  the 
orders  of  the  Administration.    The  result  to  the 
assured  was  the  same  as  if  force  had  been  used, 
and  even  if  the  defendants  were  ri^ht  in  their 
interpretation  of  the  words  in  question,  the  loss 
was  ejusdem  generis  with  the  peril  described  in 
the  policy,  and  was  covered  by  the  general  words, 
"other  losses  and  misfortunes,"  which  end  the 
enumeration  of  the  perils  insured  against.    It 
was  further  argued  lor  the  defendant  that  the 
loss  was  not  within  the  policy  because  the  acts  of 
the  Administration  were  illegal — ^that  is  to  say, 
were  out  of   the    ordinary  course  of   the   law. 
There  was  no  reason  for  saying  that  what  was 
done  by  the  Administration  was  out  of  the  ordi- 
nary course  of  the  law  of  the  port  of  destination. 
Even  if  it  were,  I  do  not  see  how  it  would  help 
the  underwriters.    I  am  of  opinion  that  but  for 
the  warranty  the  underwriters  would  be  respon- 
sible for  the  loss  in  question.    This  conclusion  is 
in  accordance  with  the  decisions  referred  to  in 
the  argument  with  respect  to  the  meaning   of 


similar  words  in  oharter-partieB  when  shipownen 
and  charterers  have  been  exonerated  from  the 
performance  of  their  obligations  by  a  blockade 
which  renders  access  to  a  port  commercially  im- 
practicable. No  reason  was  given  with  respect  to 
this  insurance  why  the  words  **  arrest  of  prmces  " 
in  this  policy  and  in  an  ordinary  charter-partj 
should  have  different  meanings. 

But  the  policy  contains  the  warranty  against 
"capture,  seizure,  and  detention,"  commonly  called 
at  Lloyd's  the  f  .c.s.  clause ;  and  it  was  argued  for  the 
defendants  that  their  liability  under  the  earlier 
part  of  the  policy  was  cancelled.  The  warranty 
goes  beyond  the  words  "  arrest "  and  '*  resti^t" 
**  Capture  "  and  **  seizure  "  are  stronger  expree- 
sions.  It  was  suggested  that  what  was  n^ant 
were  acts  of  warfare,  but  it  is  clearly  settled 
that  the  words  have  no  such  restricted  meaning: 
(see  Cory  v.  Bitrr,  ubi  sup.).  It  is  not,  in  mj 
opinion,  intended  by  the  alteration  of  terms  to 
describe  a  different  class  of  perils  from  those 
previously  mentioned.  Counsel  for  the  plaintiff 
failed  to  suggest  any  practical  difference  fertile 
present  purpose  between  t^e  two  sets  of  phrases, 
it  seems  to  me  sufficient  to  point  out  that  the 
word  "  detention  "  in  the  warranty  cannot  be  dis- 
tinguished from  the  word  "  detainment "  in  tbe 
earner  part  of  the  policy.  The  loss,  in  my  jadg- 
ment,  is  within  the  warranty,  and  the  under- 
writers are  not  liable  in  this  action.  For  these 
reasons  I  agree  that  the  appeal  must  be  dismissed. 

Appeal  dismissed. 

Solicitors  for  the  phdntifE,  Bowdiffes,  Bawle, 
and  Co,,  agents  for  RiU,  Diekinsan,  and  Co., 
Liverpool. 

Solicitors  for  the  defendants,  WaUons,  Johnson, 
Bubb,  and  Whatton. 
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KING'S  BENCH  DIVISION. 
Deo.  12, 15, 1902,  and  Jan.  12, 1903. 
(Before  Bigham,  J.  without  a  Jury.) 
Wbstbbn  Assubancb  Company  of  Tobohto  v. 

POOLB.  (a) 

Marine  insurance  —  Reinsurance  —  ConsirwHw 
total  loss — "  To  pay  as  may  be  paid  thereon"*-^ 
Suing  and  labouring  clause — Smdusion  of  sol 
vage  charges. 

Where  underwriters  reinsure  a  ship  against  toUd 
and  {or)  ooTistructive  total  loss  toith  an  under- 
taking "  to  pay  as  may  be  paid  "  on  the  original 
policy  and  a  suing  and  labouring  clause,  bid  a« 
exclusion  of  salvage  charges,  then,  in  the  event  of 
the  ship  experiencing  a  disaster  during  the  inr 
sured  voyage  which  would  have  justified  ike 
ovmers  in  giving  notice  to  the  original  insurer*  of 
abandonment,  the  reinswrers  wUl  not  be  liablt, 
either  as  for  a  constructive  total  loss  or  under 
the  suing  and  labouring  clause,  for  money  paid 
by  the  original  insurers  in  respect  of  the  cost  of 
bringing  the  ship  to  port  and  of  repairs,  thongk 
such  money  amounts  to  100  per  cent,  on  tki 
insured  value  of  the  ship,  if  in  fact  the  owners 
gave  no  notice  of  abandonm^ent. 

(a)  Beported  by  J.  Amdriw  Stbahak,  Btq.,  B«niBler-«t4AV. 
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Uzielli  V,  Boston  Marine  Insaranoe  Company  (60 
If.  T.  Bep,  787 ;  5  Agp.  Mar.  Law  Uas,  405 ; 
15  Q.  B,  IHv.  11)  considered. 

Action  tried  before  Bif^ham,  J.  withoat  a  jury. 

By  a  policy  dated  the  2l8t  Nov.  1900  the  owners 
insared  the  ship  Edmund  with  th<)  plaintiffs  for  the 
▼oyage  from  Santa  Rosalia  to  Portland  (Oregon) 
and  thence  to  the  United  Kingdom.  The  policy 
was  in  the  usual  Lloyd's  form  and  covered  partial 
as  well  as  total  loss,  and  the  ship  was  valued 
therein  at  19,000Z.  agreed  value. 

By  a  policy  of  reinsurance  da^ed  the  11th  Dec. 
1900  the  plaintiffs  reinsured  with  the  defendant 
(among  others)  for  15002.  upon  the  same  ship, 
valued  as  per  original  policy,  for  the  same  voyage. 
This  policy  was  underwritten  by  the  defendcuit 
for  lOOZ. 

It  was  in  the  ordinary  Lloyd's  form,  but 
written  on  its  face  were  four  special  clauses: 
First,  "  including  valuation  clause  if  in  original 
policy  " ;  secondly,  "  being  a  reinsurance  subieot 
to  the  same  clauses  and  conditions  as  the  origmal 
policy  and  to  pay  as  may  be  paid  thereon"; 
thirdly,  **  being  against  the  risk  of  total  and  (or) 
coDstructive  total  loss  only  " ;  and,  fourthly,  "  no 
claim  to  attach  to  this  policy  for  salvage 
charges." 

While  on  the  insured  voyage  the  Edmwnd 
stranded.  The  London  Salvage  Association, 
acting  in  the  interests  of  the  underwriters,  sent 
a  tug  to  her  assistance,  by  aid  of  which  she  was 
floated,  and  ultimately  towed  to  San  Francisco, 
the  nearest  port  at  which  permanent  repairs 
could  be  done. 

The  cost  of  temporary  repairs  and  of  getting 
her  to  San  Francisco  amounted  to  90002.  and  the 
cost  of  the  permanent  repairs  to  11,207/.,  making 
altogether  20,207Z. 

It  was  admitted  that  the  owners  might  have 
treatf^d  the  ship  when  stranded  as  a  constructive 
total  loss,  but,  as  her  real  repaired  value  was  much 
more  than  the  insured  value,  they  did  not  elect  to 
do  so. 

The  plaintiffs  had  paid  in  all  107  per  cent,  on 
the  original  policy,  made  up  partly  of  a  large 
partial  loss  and  a  claim  under  the  suing  and 
labouring  clause. 

The  plaintiffs  in  this  action  claimed  against  the 
defendant  on  the  reinsurance  policy  1^2.  as  for 
a  constructive  total  loss  consequent  upon  the 
stranding,  or,  in  the  alternative,  for  39Z.  58.  under 
the  suing  and  labouring  clause. 

Hamilton^  K.C.  aud  Loehnis  for  the  plaintiffs 
— ^This  was  a  constructive  total  loss.  If  the 
owners  had  given  notice  of  abandonment  that 
could  not  be  disputed.  But  notice  of  abandon- 
ment is  not  necessary  where  in  fact  the  insurers 
are  liable  for  the  whole  agreed  value  of  the  ship, 
at  any  rate  where  the  reinsurer  is  b^  his  policy 
"  to  pay  as  may  be  paid  "  on  the  onginal  insur- 
ance: 

Chippendale  v.   Holt,  73  L.  T.  Bep.  472 ;  8  Asp. 

Mar.  Law  Gas.  78 ; 
UzieUi  V.  Beeton  Marine  Insurance  Company^  52 

L.  T.  Bep.  787;   5  Asp.  Mar.  Law  Cas.  405; 

15Q.  B.  Div.  11. 

If  the  defendant  was  only  to  be  liable,  not  in  case 
of  a  constructive  total  loss,  but  only  in  case  the 
shipowners  elected  to  g^ve  notice  of  abandonment, 
thai  the  reinsurance  policy  would  be  open  to  the 
objection   stated   by  Matiiew,   J.   in    Chippen' 


dale  V.  HoU  (sup,),  that  it  is  in  the  nature  of  a 
wagering  contract.  In  the  second  place,  if  the 
defendant  is  not  liable  as  for  a  total  loss,  he 
is  at  any  rate  liable  under  the  suing  and 
labouring  clause.  By  the  rule  that  if  possible 
every  part  of  a  document  is  to  be  given  effect, 
the  "no  salva^  charges"  clause  is  not  to  be 
read  as  rendering  the  suing  and  labouring  clause 
meaningless. 

Soruttan,  K.C.  and  Machinnon  for  the  defen- 
dant.— The  words  "  pay  as  may  be  paid  thereon  " 
refer  only  to  money  paid  upon  the  original  policy 
under  a  legal  liability  to  pay.  Here  there  was  no 
legal  liability  to  pay  as  for  a  total  loss,  since  there 
never  was  a  totsil  loss.  The  defendant  reinsured 
only  against  a  total  loss,  and  for  moneys  paid 
under  any  other  liability  he  is  in  no  wa^  liable. 
Here  the  money  was  paid  for  a  partial  loss. 
There  can  be  no  constructive  total  loss  without 
notice  of  abandonment : 

Chippendale  v.  Holt  (sup.) ; 

Marten  v.  Steamship  Owners*  Underwriting  Associa- 
tion, 87  L.  T.  Bep.  208;  (1902)  7  Com.  Cas.  195. 

Secondly,  the  exclusion  of  salvage  charges  covers 
all  clidms  under  the  suing  and  labouring  clause, 
because,  firstly,  by  custom  salvage  charges  include 
charges  under  the  suing  and  labouring  clause,  and 
the  neglect  to  strike  out  the  latter  clause  does  not 
prevent  this : 

Cwnard  Steamship  Company  Limited  v.  Marten,  87 
L.  T.  Bep.  400 ;  (1902)  2  K.  B.  624. 

And,  secondly,  this  being  a  reinsurance  policy,  if 
the  salvage  charges  did  not  include  the  charges 
under  the  suing  and  labouring  clause,  there  was 
no  meaninj^  in  excluding  them,  since  costs  of 
volunteer  salvage  are  a  partial  loss  by  the  perils 
of  the  seas,  and  consequently  are  not  covered  by 
a  reinsurance  against  total  loss : 

Cunard  Steamship  Company  Limited  v.   Marten 

(sup); 
Aitchinson  v.  Lohre,  41  L.  T.   Bep.  323;  4  Asp. 

Mar.  Law  Cas.  168 ;  4  App.  Cas.  755  ; 
Dixon  V.  Sea  Insurance  Company,  43  L.  T.  Bep. 

365 ;  4  Asp.  Mif .  Law  Cas.  327. 

Uzielli  V.  Boston  Marine  Insurance  Comoany 
(sup.)  is  not  an  authority  in  favour  of  the  plain- 
tiff if,  as  we  contend,  the  true  explanation  of 
that  case  is  that  given  in  sect.  866  of  Amould*8 
Marine  Insurance,  7th  edit. 

Hamilton,  K.C,  in  reply,  cited 

Be  Eddystone  Marine  Insurance  Company;  Bae 
parte  Western  Marine  Insurance  Company,  66 
L.  T.  Bep.  370;  7  Asp.  Mar.  Law  Caa.  167; 
(1892)  2  Ch.  423  ; 

Livie  V.  Janson,  12  E«t,  648.      ^^  ^^  ^^^ 

Jan,  12. — ^BiOHAM,  J. — This  is  an  action 
broudbt  on  a  policy  of  reinsurance  dated  the 
11th  J)ea  1900,  and  expressed  to  be  for  1500^ 
upon  the  ship  Edmund,  valued  as  per  original 
policy,  from  Santa  Rosalia  to  Portland,  and 
thence  to  the  United  Kingdom.  It  is  sub- 
scribed by  the  defendant  for  100{.  The  policy 
is  in  the  ordinary  Lloyd's  form,  but  written 
on  its  &oe  are  four  special  clauses,  which  are  in 
the  following  terms :  First,  "  including  valuation 
clause  if  in  orifj^nal  policy  '* ;  secondly, "  being  a 
reinsurance  subject  to  the  same  clauses  and  con- 
ditions as  the  original  policy  and  to  pay  as  may 
be  paid  thereon  " ;   thirdly,    *'  bmng  against  the 
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risk  of  total  and    (or)    constmotiYe  total    loss 
only  " ;  and,  foorthlj,  '*  no  claim  to  attach  to  this 

Solioy  for  salva^  cnarjees."  The  ori^nal  policy, 
ated  the  2l8t  Nov.  1900,  was  issued  by  the  plain- 
tiffs to  the  shipownt^rs,  the  ship  being  valued 
therein  at  19,000^  This  policy  was  also  in  the 
usual  Lloyd's  form,  but  it  covered  partial  as  well 
as  total  loss.  Attached  and  incorporated  with 
it  was  a  clause  to  the  effect  that  general  average 
and  salvage  >ohargeB  should  be  payable  according 
to  foreign  statement  if  so  claimed,  and  a  further 
clause  that  the  value  of  19,000Z.  should  be 
mutually  admitted  and  taken  to  be  the  sound 
value  of  the  ship  for  all  purposes  of  constructive 
total  loss  under  the  policy.  The  plaintiffs  claim 
on  the  reinsurance  policy  is  for  lOOZ.  as  a  con- 
structive total  loss  consequent  upon  a  stranding, 
or,  in  the  alternative,  for  S9l.  5«.  under  the  sue 
and  labour  clause.  The  defendant,  while  admit- 
ting the  interest  of  the  plaintiffs  and  the  btrandin;; 
of  the  ship,  denies  that  there  ever  was  any  total 
loss  or  that  the  plaintiffs  ever  became  liable  to 
pay  such  a  loss,  and  that  the  plaintiffs  ever 
incurred  any  suing  or  labouring  expenses ;  and 
says  that,  if  they  did,  their  right  to  recover 
such  expenses  from  him  is  barred  by  the  clause 
in  the  reinsurance  policy  excluding  claims  for 
salvage  purposes.  Thus  the  question  is  whether 
any,  and  if  so,  what,  loss  has  happened  which 
can  be  brought  within  the  meaning  of  the 
reinsurance  policy.  The  material  nusts  are 
▼ei7  simple.  On  the  28th  Nov.  1900  the  Edmund 
while  on  the  insured  voyage  stranded  at  a  place 
near  Santa  Rosalia,  which  is  on  the  coast  of 
Mexico.  On  the  11th  Dec.  a  tug  was  employed 
by  the  London  Salvage  Association  for  the 
purpose  of  getting  her  smoat  again.  She  floated 
on  the  16th  Jan.  1901  and  was  then  in  safety. 
Temporary  repairs  were  done  to  her  at  a 
neighbouring  port  called  San  Diego,  and  she  was 
then  towed  to  San  Francisco,  where  she  arrived 
on  the  20th  Feb.  There  she  was  dry-docked  and 
permanently  repaired.  The  cost  of  getting  her 
to  San  Francisco  under  temporary  repairs  was 
9000Z.,  and  the  cost  of  the  permanent  repairs  was 
11,207?.— total,  20.207Z.  The  defendant  admits 
that  the  shipowners  might  in  the  circumstances 
have  treatea  the  vessel  when  on  the  bank  at 
Santa  Rosalia  as  a  constructive  total  loss;  in 
other  words,  that  the  probable  cost  of  getting 
her  to  a  repairing  port,  and  then  making  good 
the  damage  she  bad  sustained,  would  have 
exceeded  her  repaired  value  of  19,000?.  as  fixed  in 
the  original  policy.  But  the  shipowners  did  not 
take  this  course ;  they  gave  no  notice  of  abandon- 
ment, but  elected  to  keep  the  vessel  and  claim  for 
a  partial  Iosb.  and  on  this  footing  the  plaintiffs 
have  paid.  They  have  paid  in  all  107  per  cent, 
on  the  original  policy,  the  amount  being  made  up 
of  a  large  partial  loss  and  of  a  heavy  claim  for 
suing  and  labouring.  A  demand  seems  to  have 
been  made  upon  the  plaintiff  for  even  more  than 
107  per  cent.,  but  by  some  compromise  the  claim 
was  settled  at  the  smaller  sum. 

The  first  question  is  whether  there  has  been  any 
constructive  total  loss  within  the  meaning  of  the 
contract  sued  on.  It  is  quite  a  common  practice 
for  an  insurer  against  total  and  partial  loss  to  re- 
insure the  risk  of  total  loss  while  keeping  himself 
uncovered  as  to  partial  loss.  Of  course  he  does 
this  at  a  premium  much  lower  than  that  which  he 
himself  receives  for  the  double  risk ;  and,  in  the 


event  of  the  insured  vessel  sustaining  damage  bj 
the  peril  insured  against,  it  is  very  mnch  U>  hii 
interest  that  the  damage  should  be  sufficientlj 
serious  to  constitute  a  constructive  total  loss, 
for  in  that  event  only  can  he  get  his  loss  re- 
couped by  his  reinsurer  and  secure  his  profit— 
namely,  the  difference  between  the  two  premiums. 
So  in  the  present  case  the  plaintiffs  are  anxious 
to  make  that  which  the  shipowners  treated  as  t 
partial  loss  under  the  original  policy  into  a  total 
loss  under  the  reinsurance  policy.    But  can  ther  ? 
I  think  not.    What  the  aefendant  promised  bj 
his  contract  was   to  indemnify  the  plaintiffs  it 
they  were  called  upon  to  pay  a  constniotive  total 
loss     What,  then,  constitutes  a  constructive  total 
loss  P    I  think  that  to  constitute  a  constructive 
total  loss  there  must  be  not  only  such  damage  to 
the  vessel  as  to  make  her  not  worth  repairing, 
but  there  must  also  be  a  notice  of  abandonmeni 
"  A  constructive  total  loss  in  insurance  law  is 
that  which  entitles    the    assured  to  claim   the 
whole  amount  of  the  insurance  on  giving  doe 
notice  of   abandonment  *' :   ( Amould,  7th  edit, 
8.    1091).      The    notice   of   abandonment  is  a 
necessary  preliminary  to  a  claim  for  a  construe 
tive  total  loss ;  and  this  is  so  not  only  according 
to    insurance   law,   but   also   acoordmg   to  the 
universal  practice  of  merchants  and  underwriters. 
The  notice  of  abandonment  is  an  offer  made  bj 
the  shipowner  to  the    underwriter   to   vest  the 
property  in  the  ship  in  the  underwriter  so  that  he 
may  deal  with  it  as  his  own.     Without  such  an 
offer  the  underwriter  cannot  deal  with  the  ship  as 
his  own;   it  remains  the  shipowner's  property; 
and  such  a  position  is  inconsistent  with  the  exist- 
ence of  a  claim  for  a  constructive  total  loes.    Of 
course  the  owner  is  not  compellable  to  give  any 
notice  of  abandonment ;  there  is  nothing  in  bis 
policy  which  obliges  him  to  divest  himself  of  his 
property  in  the  ship,  and  this  is  true  whatever  the 
ext^t  of  the  damage  may  be.    He  can  always 
keep  his  ship  and  claim  for  a  partial  loss,  even 
though  the  cost  of  repairs  may  amount  to  100 
per  cent,  of  the  insured  value.    But^  if  he  elects 
to  take  this  course,  his  claim  is  a  claim  for  a 
partial  lo<ts  only.    But  it  is  said  that  the  case  is 
concluded  in  the  plaintiffs'  favour  by  the  judg- 
ment in  UzieUi  v.  Boston  Marine  Imuranoe  Cowi- 
paaiy.    That  was  an  action  by  reinsurers  against 
second    reinsurers.      The  original  insurers  had 
received  and  had  ultimately  accepted  a  notice  of 
abandonment    from    the    shipowners,    and   had 
settled  on  the  basis  of  a  constructive  total  loss. 
They  did  not,  however,  pay  100  per  cent    There 
appears  to  have  been  some  dispute  between  them- 
selves and  the  shipowners  as  to  whether  the  hdi 
justified  the  abandonment  and  the  claim   for  a 
constructive  total  loss,    and    this  dispute   was 
settled  by  the  shipowners  agreeing  to  take  88 
per  cent.,  giving  up  the  ship  to  their  underwriters. 
These  underwriters  had  spent  a  large  sum  in 
suing  and  labouring  which,  after  deducting  the 
price  at  which  they  sold  the  ship,  amounted  to 
zi  per  cent,  of   the  insured  valne.    Thus  th** 
origmal  underwriters  were  out  of  pocket  88  per 
cent,  and  24  per  cent.,  or,  in  all,  112  per  cent 
The  plaintiffs,  who  were  the  reinsurers  of  the 
original  underwriters,  paid  the  whole  112  per 
cent.,  and  brought  their  action  against  their  re- 
insurers to  recover  the  amount.     No  notice  of 
abandonment  was  served  on  the  defendants.  The 
case  was  heard  befoi>^  Mathew,  J.,  when  it  was 
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contended  cm  behalf  of  the  defendants  that  there 
was  no  constructive  total  loss.  The  learned 
jad^e  rejected  this  contention.  The  case  went 
to  appeal,  and  upon  this  point  the  decision  of 
Mathew,  J.  was  affirmed.  The  reasons  submitted 
in  support  of  the  contention  (see  the  argument 
as  reported)  appears  to  have  been  that  the  com- 
promise of  88  per  cent,  showed  that  the  parties 
bad  elected  to  treat  the  loss  as  a  partial  and  not  a 
total  loss.  This  reasoning  was  treated  with  scant 
courtesy  by  the  members  of  the  Court  of  Appeal. 
The  then  Master  of  the  Rolls  said  "  it  is  perf*  ctly 
obvious  there  was  "  a  constructive  total  loss,  and 
there  he  leaves  the  matter.  The  two  Lords 
Justices  (Cotton  and  Lindley)  dismissed  the 
argument  equally  curtly.  The  point,  however, 
received  as  mnoh  respect  as  it  deserved.  There 
had  been  a  notice  of  abandonment,  which  the 
underwriters  had  accepted  and  acted  on  by  taking 
the  ship  and  selling  it  on  their  own  account. 
That  stamped  the  claim  as  one  for  a  constructive 
total  loss  ;  and  the  mere  fact  that  the  amount  of 
the  claim  was  abated  could  not  alter  its  character. 
Tbe  next  point  taken  in  the  case  on  behalf  of  the 
defendants  was  that,  whether  or  not  there  was  a 
total  loss  as  between  the  shipowners  and  the 
original  underwriters,  there  certainly  was  none 
as  between  the  plaintiff  and  the  defendants ;  and 
this  upon  the  ground  that  the  defendants  had 
not  been  served  in  their  turn  with  any  notice  of 
abtndonment.  With  reference  to  this  point,  the 
Master  of  the  Bolls  said :  "  It  appears  that  notice 
of  abandonment  was  given  to  the  first  insurers, 
and  that,  according  to  insurance  law,  was  suffi- 
cient "  ;  and  Lindley,  L.J.  said :  "  The  point  has 
not  perhaps  been  decided  in  this  country,  but  it 
appears  to  have  been  conoidered  in  America  that 
no  notice  of  abandonment  is  necessary — at  least 
it  has  been  so  laid  down  in  Phillips  on  Marine 
Insurance,  s.  1506.  ...  It  seems  plain  upon 
principle  that  no  notice  ^f  abandonment  is  neces- 
sary in  the  case  of  a  reiosurance."  The  sound- 
ness of  this  part  of  the  judgment  in  UzielWs 
case  is  questioned  in  a  note  to  sect.  1191  in  the 
last  edition  of  Amould,  where  it  is  suggested 
that  when  an  original  insurer  has  accepted  a 
notice  of  abandonment  from  a  shipowner  he  has 
become  entitled  to  something  which  he  in  his 
turn  ought  to  abandon  to  his  reinsurer.  I  am 
not  going  to  criticise  the  judgment  of  the  Court 
of  Appeal.  It  is  my  duty  to  accept  it,  and  I  do 
it  with  all  the  more  alacrity  because  I  think  it  is 
absolutely  right.  What  is  tbe  contract  which  a 
reinsurer  enters  into  when  he  underwrites  a  policy 
as  existed  in  Uzielli*8  case  and  euch  as  exists  here? 
It  consista  of  a  promise  to  indemnify  the  rein- 
sured against  any  liability  that  he  may  come 
under  to  the  shipowner  in  respect  of  the  risk 
r>*insured,  and  "  to  pay  as  may  be  paid  thereon.*' 
What  is  the  effect  of  such  a  promise  P  What  is 
the  position  as  between  reassured  and  reinsured  ? 
Jt  is,  in  my  opinion,  this:  the  reinsured  when 
called  upon  to  perform  his  promise  is  entitled  to 
require  the  reinsured  first  to  show  that  a  loss  of 
the  kind  reinsured  has  in  fact  happened;  and, 
secondly,  that  the  reinsured  has  taken  all  proper 
and  businesblike  steps  to  have  the  amount  of  it 
fairly  and  carefully  ascertaioed.  That  is  all.  He 
must  then  pay.  He  has  nothing  in  his  contract, 
either  express  or  implied,  which  entitles  him  to 
have  the  ship  or  to  deal  with  it  in  any  way, 
though  he  is  no  doubt  entitled  to  require  that  the 
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original  under  (vriters  should  realise  it  in  such  a 
way  as  to  reduce  the  loss  as  much  as  may  be 
reasonably  possible.  Nor  is  he  entitled  to  rip  up 
the  settlement  between  the  shipowner  and  the 
original  underwriter,  except  upon  the  ground 
that  it  is  dishonest  or  has  been  arrived  at  care- 
lessly. So  long  as  liability  exists,  the  mere  fact 
of  some  honest  mistake  having  occurred  in  fixing 
the  exact  amount  of  it  will  afford  no  excuse  for 
not  paying;  he  has  promised  to  "pay  as  may 
be  paid  thereon."  Such  is,  in  my  opinion,  the 
meaning  and  effect  of  these  reinsurance  policies, 
and  it  follows  that  a  notice  of  abandonment  is 
inapplicable  to  them.  The  third  point  decided 
in  Uziellt's  case  was  that  in  the  circumstances  of 
that  ca^^e  the  plaintiffs  could  recover  nothing 
under  the  sue  and  labour  clause.  It  was  held 
that  tbe  original  underwriters  who  incurred  the 
suing  and  labouring  expenses  were  not  the 
"  factors  or  servants  or  assigns  "  of  the  plaintiffs 
within  the  meaning  of  the  policy  sued  on,  and 
that  therefore  the  claim  did  not  come  within  the 
clause.  Mathew,  J.  bad  held  differently  at  the 
trial.  He  regarded  the  original  underwriters  as 
the  " factors " of  everyone  concerned  in  averting 
a  loss,  including  the  ultimate  reinsurer,  and  had 
accordingly  uiven  judgment  for  112  per  cent. — 
88  per  cent,  for  the  total  loss  and  24  per  cent,  for 
the  suing  and  labouring  charges.  If  it  were  open 
to  me  and  necessary  to  choose  between  these  con- 
flicting judgments,  I  should  prefer  that  of  the 
judge  at  the  trial.  It  seems  to  me  that  whera  there 
is  a  chain  of  reinsurance  policies  and  nothing 
in  any  of  them  to  qualify  the  operation  of  the 
suing  and  labouring  clause,  the  intention  of  all 
parties  is  that  the  clause  shall  operate  to  bind 
each  successive  underwriter  to  make  good  the 
expenses  which  have  been  incurred  for  his  benefit. 
But  it  is  not  necessary  to  discuss  this  question. 
For  the  purpose  in  hand — to  see  whether  UzietWs 
case  assists  the  present  plaintiffs— it  is  sufficient 
to  say  that  in  conclusion  the  Court  of  Appeal 
allowed  the  plaintiff  100  per  cent.  It  is  on  this 
circumstance  that  the  present  plaintiffs  rely. 
Counsel  for  the  present  plaintiffs  asks,  "Why 
did  the  court  give  the  12  per  cent,  beyond 
the  88  per  cent  ?  "  And  he  answers  the  question 
by  saying.  **  Because  of  the  clause  '  to  be  paid 
as  may  be  paid  thereon,'"  and  refers  to  the 
last  sentence  in  the  judgment  of  Lindley,  L.J. 
Ho  says  the  12  per  cent  was  no  part  of  Uie 
total  loss,  for  that  had  been  compromised 
at  88  per  cent;  then  he  says  it  was  not 
recoverable  under  the  sue  and  labour  clause, 
because  the  court  had  already  declared  that  no 
cause  of  action  eiisted  on  that  clause,  and  he 
therefore  concludes  that  it  was  payable  only 
because  of  the  promise  "  to  pay  as  may  be  paid 
thereon."  From  this  he  argues,  as  I  understand, 
that  it  is  sufficient  in  the  present  case  to  say  that 
the  plaintiffs  have  paid  100  per  cent.,  and  that  it 
matters  not  whether  the  payment  was  accepted  in 
satisfaction  of  a  total  or  a  partial  loss  claim  ;  it 
was  as  much  as,  and  no  more  than,  could  have 
been  asked  for  on  the  basis  of  a  total  loss,  and, 
having  been  paid,  is  recoverable  in  this  action  by 
virtue  of  the  promise  to  pay  as  may  be  paid  on 
the  original  policy.  On  the  other  hiEuid,  counsel 
on  behalf  of  the  defendant  in  the  present  case 
says  that  the  reason  why  the  Court  of  Appeal 
allowed  the  plaintiffs  in  Uziellt*8  case  to  recover 
the  12  per  cent,  was  (as  suggested  in  sect.  866  of 
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Amould,  7th  edit.)  that  it  coald  be  claimed 
as  a  loss  doe  to  perils  of  the  sea,  and  therefore 
as  within  the  reinsurance  policy.  Neither 
of  these  explanations  appear  to  me  to  be 
very  satisfactory,  for  I  think  that  either  the 
whole  24  per  cent,  onght  to  have  been  allowed  as 
recoverable  under  the  sue  and  labour  clause,  or 
none  of  it  if  that  clause  was  not  operative.  But, 
whatever  the  explanation  may  be,  I  am  quite  satis- 
fied that  the  court  never  meant  to  say  that 
where  there  had  been  in  fact  no  orif^inal  liability 
for  a  constructive  total  loss  the  reinsured  could 
recover  from  his  reinsurer  on  the  mere  ground  that 
hehadpaida  sum  of  money  which  amounted  to  what 
p«'rhaps  might  have  been  claimed  from  him  as  the 
amount  of  such  loss  if  such  a  loss  had  happened. 
The  essential  difference  between  the  present  case 
and  UzieUi's  case  is  that  in  the  one  there  was  and  in 
the  other  there  was  not  a  constructive  total  loss. 
I  think  the  one  case  has  no  application  to  the 
other,  and  that  the  plaintiffs'  claim  for  a  total 
loss  Mis. 

The  other  question  in  the  cane  is  whether 
the  plaintiffs  can  recover  on  the  sne  and  labour 
clause  I  think  the  answer  to  that  question 
depends  upon  the  meaning  to  be  put  on  the 
written  words  "no  claim  to  attach  to  this 
policy  for  salvage  charges,*'  and,  in  my  opinion, 
those  words  are  intended  to  exclude  any  claim 
under  the  printed  words  in  the  body  of  the  policy. 
Counsel  for  the  plaintiffs  says  that  if  it  had  been 
intended  that  the  printed  clause  should  not  form 
part  of  the  contract  it  would  have  been  deleted ; 
and  he  argues  that  it  is  possible  to  give  effect  to 
both  the  priut  and  the  writint^  if  the  writing  be 
read  as  referring  to  salvai^e  charges  proper — 
that  is,  to  a  salvage  claim  aribing  out  of 
volunteer  services.  Of  conrse,  if  I  am  right  in 
supposing,  as  I  do,  that  *'  salvage  charges "  is 
an  eauivalent  for  suing  and  labouring  expenses 
(and  it  will  be  observed  that  the  word  '*  charges  " 
occurs  in  the  print),  then  the  printed  clause  and 
the  written  clause  are  inconsistent  and  the  latter 
must  prevail.  But,  even  if  I  am  wrong,  I  mast 
still  consider  whether  the  printed  words  were 
intended  to  stand  pat  t  of  the  cou tract  or  were  by 
carelessness  omitted  to  be  deleted.  If  the  latter, 
I  ought  to  read  the  policy  without  the  words ;  for, 
although  carelessness  should  be  discouraged,  it  is 
not  to  be  punished  by  injustice.  It  is  quite  well 
known  that  in  policies  of  marine  insurance  clauses 
are  frequently  left  standing  which  are  not  intended 
to  constitute  any  part  of  the  contract.  **  It  is," 
as  was  sa  id  by  Walton,  J.  in  Cunard  Steamship 
Company  v.  Marten^  **  obviously  necessary  in 
every  case  to  consider  carefully  the  description 
of  the  risk  or  special  kind  of  indemnity  expressed 
in  the  written  words  of  the  policy  in  order  to 
ascertain  whether  any  particular  clause  of  the 
pnnted  form  applies  to  the  insurance  effected  by 
the  policy.  It  is  most  unusual  to  find  that  the 
superfluous  or  inapplicable  words  have  been 
struck  out  in  the  printed  form."  I  do  not  forget 
the  argument  of  Counsel  for  the  plaintiffs  that 
the  words  in  the  present  case  are  neither  super- 
flous  nor  inapplicable.  I  am  only  drawing  atten- 
tion to  the  nict  that  in  the  hurry  of  business 
parties  frequently  omit  to  alter  the  printed  words 
80  as  to  make  them  exactly  conform  to  the  con- 
tract which  they  intend  to  make.  N«iw,  the 
contract  which  I  have  to  interpret  was  firat 
reduced   into  writing  in  the  form  of  what  is 


called  a  "  slip  " — a  memorandum  of  the  heads  of 
agreement  initialled  by  the  different  underwriters 
who  were  subsequently  to  subscribe  policies.  On 
this  slip  appear  the  letters  '*  No  s/c,*'  which  it  is 
agreed  means  "  no  salvage  charges."  In  pur- 
suance of  this  slip  the  policy  now  sued  on  was 
issued,  in  which  the  printed  words  of  the  sue  and 
labour  clause  were  not  struck  out.  But  it  was 
proved  before  me  that  other  underwriters  on  the 
same  slip  had  issued  a  policy  in  which  the  words 
were  struck  out.  The  plaintiffs  apparently  ac- 
cepted both  policies  without  objection.  Was  one 
policy  right  and  the  other  wrong  P  I  think  not 
for  in  my  opinion  both  parties  knew  quite  well 
that  the  words  were  inapplicable  to  the  contract 
they  were  making,  and  thought  that  it  was  of  no 
importance  whether  they  were  left  in  the  print 
or  struck  out.  ''  Salvage  charges  "  may  no  donbt 
in  some  connections  mean  claims  for  volunteer 
salvage  services.  But  it  is  quite  common  to  me 
the  words  for  the  purpose  of  describing  those 
expenses  which  come  within  the  scope  oi  ening 
and  labouring  expenditure ;  and  several  witnesses 
of  great  experience  were  caUed  before  me  to  saj, 
and  they  did  say  very  plainly,  that,  used  in  a 
policy  such  as  this,  they  were  always  understood 
to  bear  that  meaning  and  no  other.  Before  the 
action  was  tried  express  notice  was  g^ven  to  the 
plaintiffs  that  evidence  of  this  kind  would  be 
called,  and  yet  the  plaintiffs  called  no  one  to 
rt^fute  it.  I  am  quite  satisfied  that,  if  I  were  to 
allow  the  plaintiffs  to  recover  under  the  sue  and 
labour  clause  I  should  be  inventing  and  giving 
Affect  to  a  contract  which  the  parties  nefer 
intended  to  make  Further,  I  think,  on  thn 
authority  of  Aitchison  v.  Lohre  and  Dixon  v.  Sea 
Insurance  Company,  that  volunteer  salvage  wonld 
not  be  recoverable  at  all  under  this  policy.  '  Socb 
a  claim  would  be  a  claim  for  a  partial  loss  arising 
from  perils  of  the  sea,  and  could  not  be  re- 
covered under  a  policy  limited  to  total  loss  only. 
And,  if  this  is  so,  it  was  a  useless  form  to  insert 
the  words  *'  no  claim  for  salvage  charges  "  unless 
they  were  intended  to  exclude  claims  under  tiie 
sue  and  labour  clause.  The  fact  is  that  this 
policy  is  an  indemnity  against  total  or  oonstmo- 
tive  total  loss  only,  and  against  nothing  else,  and 
such  a  loss  has  not  happened.  The  plaintiib' 
claim  therefore  wholly  fails. 

Judgment  for  defendant. 

Solicitors  for  plaintiffs,  WaltonSy  Johnson,  BM, 
and  Whaiton. 

Solicitors  for  defendants,  ThotntM  Cooper  and 
Co. 


Tuesday,  Feb.  10,  1903. 

(Before  Grantham,  J.) 

Hebne  Bat  Steamboat  Compant  Limitbdv. 

Hutton.  (a) 

Contract — Impossibility  of  performance — Charier 
of  ship  for  review  and  cruise — Beoiew  aban- 
doned. 

A  ship  was  chartered  for  the  2Sth  June  **for  iU 
purposes  of  vieufing  the  Naval  Review  and  jvf 
a  day's  cruise  round  the  fleet ;  also  on  SuwUnf* 
the  29th  June,  for  a  similar  purpose.  .  .  • 
Price  2502..  payable  50Z.  down,  bcUanoe  before  skif 
leaves  H.  B."  

(a)  Reported  by  W.  db  B.  HiaBBBT.  Biq.,  Barriiter-AVlAV. 
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1 

[K.B.  DiT. 

Oh  the  Naval  Iteview  being^  <ibandoned  the  plain- 
tiffs  telegraphed  to  the  defendant :  **  What 
cStout  0.  P  She  18  ready  to  start  six  to-morrow. 
Waiting  cash."  Receiving  no  renly,  they  con' 
tinned  the  C.  in  her  ordinary  sailings. 

Held,  in  an  action  to  recover  200Z.,  the  balance 
wnder  the  agreement,  that  the  plaintiffs  could  not 
recover. 

Marquis  of  Bute  v.  Thompson  (13  M.  &  W.  487) 
considered. 

Action. 

The  plaintiffs*  claim  was  for  2002.,  alleged  to  be 
due  under  an  a^n^ement  dated  the  2drd  May  1902, 
the  balance  of  the  hire  of  the  ss.  Cynthia,  and  the 
defendant  counter-claimed  for  50l  paid  by  him 
under  that  agreement. 

The  plaintiffs  were  the  owners  of  the  Cynthia, 
and  aftisr  negotiations  the  following  agreement 
was  entered  into  between  the  d^endant  and 
Henry  0.  Jones  on  behalf  of  the  plaintiffs  : 

(George  HattoD,  28,  Bembrandt-road,  Lee,  S.E. 
23.5. 1902.— The  Cynthia  to  be  at  Mr.  Button's  die- 
poeal  at  an  approved  pier  or  berth  at  Sonthampton  on 
the  morning  of  Jnne  28,  perils  of  the  sea,  &c.,  per- 
mitting, to  take  oat  a  party  not  exceeding  the  number  for 
whioh  tiie  Teasel  is  lioensed  to  the  position  assigned  by 
the  Admiralty  for  the  purposes  of  viewing  the  NaviJ 
Beview,  and  for  a  day's  omiie  round  the  fleet ;  also  on 
Sunday,  Jane  29tb»  for  similar  parposes.  Owners  to  pro- 
vide orew,  coals,  and  all  necessary  assistance.  Mr. 
HattoQ  to  pay  all  tolls,  pier  dnes,  &c.  Owners  to  have 
the  right  of  ten  persons  above  orew,  &c.,  on  board. 
Price  2501.,  payable  501.  down,  balance  before  ship  leaves 
Herns  Bay. — G.  Hutton  ;  Hknrt  C.  Jonbs. 

The  Cynihia  was  fitted  for  this  trip,  and  sup- 
plied with  coal. 

When  it  became  known  that  the  review  would 
not  take  place,  the  plaintiffs  telegraphed  to  the 
defendant  on  the  ^th  June :  *'  What  about 
CyrUhia  ?  She  is  ready  to  start  six  to-morrow. 
Waiting  cash. — Jones,  Heme  Bay." 

No  reply  being  received,  the  ordinary  sailings 
of  the  Cynthia  were  continued  by  the  plaintiffs  on 
the  days  mentioned  in  the  agreement  of  the  23rd 
May,  and  the  difference  between  the  takings  on 
those  days  and  the  price  under  the  agreement 
wa8  90Z. 

Ransell  {Firminger  with  him)  for  Ihe  defen- 
dant.— The  plaintiffs  CiUinot  recover  in  this  action, 
which  is  covered  by  the  decisions  in  Blakeley  y. 
Muller  and  Hobson  v.  Pattenden  (88  L.  T.  Kep. 
90).  There  it  was  plainly  laid  down,  following 
the  decisions  in  Taylor  v.  Caldwell  (8  L.  T.  Rep. 
356 ;  3  B.  &  S.  826)  and  Appleby  v.  Meyers  (16 
L.  T.  Rep.  669 ;  L.  Rep.  2  C.  P.  651),  that  where 
performance  of  a  contract  becomes  impossible, 
both  parties  are  excused  from  any  further  per- 
formance under  it.    He  also  referred  to 

NichoU  and  Knight  v.   Ashton  (84  L.  T.  Rep.  804  ; 
9  Asp.  Mar.  Law  Oss.  209;  (1901)  2  K.  B.  126. 

Here  the  contract  was  to  charter  the  vessel  for 
the  purpose  of  viewing  the  Naval  Review,  and  as 
the  Naval  Review  did  not  take  place  the  balance 
of  the  money  for  the  hire  of  that  vessel  cannot 
be  recovered. 

Montague  Lush,  K.C.  (A.  S.  Poyser  with  him) 
for  the  plaintiffs. — This  was  a  contract  to  hire 
the  vess^  for  two  days,  and  the  principle  which 
applies  to  the  case  of  seats  to  view  the  Corona- 
tion does  not  apply  here.  Although  the  conb*act 
was  that  the  ship  was  for  the  purpose  of  viewing 


the  Naval  Review  it  was  also  for  a  cruise  round 
the  fleet  on  the  28th  June,  and  for  a  similar  pur- 
pose on  the  29th  June.  If  a  contract  is  made  in 
the  expectation  that  a  certain  state  of  things 
will  exist,  the  contract  may  be  binding  althongh 
that  state  of  things  does  not  exist.    He  refen^ 

to 

Marquis  of  Bute  v.  Thompson,  13  M.  &  W.  487. 

Gbanthah,  J. — I  have  no  doubt  what  my 
judgment  should  be  in  this  case,  and  that  is  for 
the  defendant.  I  think  the  case  is  one  which 
has  been  bi-ought  within  the  old  authorities  which 
have  been  cited,  and  which  I  think  determine 
the  principle  upon  which  most  of  the  latter  clises 
have  been  determined.  With  regard  to  the  case 
Mr.  Lash  has  mentioned  of  Marquis  of  Bute  v. 
Thompson  (13  M.  &  W.  487),  it  is  a  very  old  case, 
a  very  much  older  case  than  Appleby  v.  Meyers 
(16  L.  T.  Rep.  669),  decided  by  Blackburn,  J. 
1  do  not  say  Blackburn,  J.'s  decision  is  not 
compatible  with  it,  but  I  have  no  doubt  that  if 
the  earlier  case  had  been  argued  after  the  deci- 
sion of  Blackburn,  J.  the  decision  would  have 
been  different.  It  may  be  it  was  binding  as  far 
as  it  goes  with  regard  to  a  dead  rent  wmch  has 
to  be  paid  under  colliery  contracts  or  mining 
contracts  whether  they  work  or  do  not.  A  great 
deal  has  to  be  said  for  that,  and  it  has  to  be  paid 
under  all  circumstances.  In  this  case,  to  my 
mind,  there  are  many  distinctions  between  that 
case  and  what  we  have  to  determine  here  to-day. 
With  regard  to  the  differences  between  that  case, 
and  those  Mr.  Lush  referred  to,  upon  which  he 
bases  his  claim  for  judgment,  I  think  the  differ, 
ence  is  all  against  him.  In  the  first  place  this  is 
a  ship,  and  the  ship  when  complete  with  coal  and 
with  a  crew  is  capable  of  going  about  and  earn- 
ing money  for  the  person  who  has  made  a  con- 
tract, and  who  is  in  the  unfortunate  position  of 
not  being  able  to  fulfil  it  under  the  circumstances 
which  arose.  In  the  case  of  the  seats  put  up  they 
are  absolutely  useless.  A  person  may  be  put  to 
a  very  great  expense  indeed  in  erectiog  seats  and 
pacing  money  to  the  freeholder  to  view  some 
spectacle,  and  yet  if  the  spectacle  does  not  take 
place  the  whole  of  the  money  spent  by  him  has 
gone  absolutely.  The  seats  are  useless  and  could 
not  be  used  for  anything  else.  In  fact,  not  only 
that ;  not  only  do  the  persons  incur  very  great 
expense  in  putting  up  the  seats,  but  expense  has 
to  be  incurred  in  pulling  them  down.  Here  the 
plaintiffs  fortunately  are  in  the  position  of  being 
able  to  do  something  with  the  ship  in  the  way  of 
other  employment,  and  the  money  which  they 
spent  no  doubt  in  doing  the  ship  up  and  paying 
the  crew  and  baying  coal  was  an  available  asset 
for  the  use  of  the  ship  afterwards.  I  do  not 
mean  to  say  they  got  the  full  value  for  it,  for 
they  did  not,  but  at  the  same  time  they  got  some- 
thing. The  plaintiffs  behaved  very  honourably 
in  that  matter  by  endeavouring  to  lessen  the  loss 
to  the  defendant  (if  he  was  liable)  as  much  as 
they  did.  They  keep  her  on  her  route  and  send 
her  out  as  much  as  they  possibly  can.  They 
could  not  do  that  with  the  seats ;  they  would  be 
fixtures  and  quite  useless. 

That  being  the  position  of  the  two  parties,  that 
shows  the  way  this  case  differs  from  the  others. 
The  plaintiffs  are  in  a  little  more  fortunate 
position,  and  so  is  the  defendant  also,  because  he 
may  reduce  his  liability.  Now,  it  is  said  in  the 
next  place  by  Mr.  Lush  that  there  was  a  part  of  a 
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ooniaract  which  could  be  performed  because  the 
oontraot  was  a  two-fold  one.  It  purported  to 
be  for  the  Naval  Review,  and  for  a  day's  cruise 
round  the  fleet,  and  it  was  stated  that  the  second 
part  of  the  contract  could  have  been  performed. 
It  seems  to  me  there  is  something  to  be  said 
with  reference  to  that.  The  fleet  was  there,  there 
is  no  doubt,  although  some  of  it  may  have  gone, 
but  I  think  the  fair  way  to  test  it  is  to  see  what 
was  the  contract  contemplated.  Was  it  not  a 
contract  between  these  two  parties  which  would 
put  the  defendant  in  a  position  to  enter  into  a 
qiAosi  similar  contract  with  people  who  wanted  to 
see  the  Naval  Review — ^that  is  to  say,  th^  people 
who  would  ffo  to  see  the  Naval  Review  aad  go 
round  the  fleet?  But  if  he  had  done  what  he 
would  be  obliged  to  do,  to  put  up  a  notice.  "  The 
Naval  Revie<v  is  off;  the  fleet  is  there.  Will  you 
go  down  and  see  the  fleet  P  **  how  many  people 
would  have  taken  a  ticket  P  I  do  not  think  that 
the  defendant  is  liable  to  pay  the  money  to  the 
plaintiffs.  The  primary  part  was  the  Naval 
xteview,  and  the  other  was  merely  secondary  to 
that,  and  without  the  primary  part  of  the  con- 
tract the  other  is  useless.  It  cannot  have  been  in 
the  contemplation  of  the  parties  that  this  should 
be  a  contract  for  merely  goin^  round  the  fleet. 
That  I  find  as  a  fact.  Theo,  looking  at  the  con- 
tract, I  have  to  see  whether  or  not  the  plaintiffs 
fulfilled  their  part  of  the  contract.  I  do  not 
think  the  plaintiffs  did  so  as  to  entitle  them  to 
this  money,  because  this  money  is  not  to  be  paid 
until  the  ship  leaves.  The  sum  contracted  for 
was  2002.  She  never  did  leave,  and  therefore  the 
plaintiffs  have  not  performed  their  part  of  the 
contract.  Why  she  did  not  leave  was  because 
the  plaintiffs  were  endeavouring  to  reduce  the  loss 
as  much  as  they  could,  but  I  have  to  determine 
this  on  the  strict  legal  aspect  of  the  contract 
which  was  made  between  the  parties  before  thtiy 
knew  there  was  likely  to  be  any  difficulty.  As 
the  plaintiffs  found  there  was  this  difficulty, 
and  they  would  very  likely  have  a  difficulty  m 
getting  the  money,  they  first  of  all  telegraphed  to 
the  address  given  them,  then  to  the  defendant's 
home,  and  got  no  reply.  That  may  have  been 
quite  accidental  on  the  defendant's  part,  but  there 
is  no  evidence  to  show  anything  about  that  except 
there  is  nothing  to  show  that  he  did  not  receive 
the  first  one  or  either  of  them.  Without  waiting 
for  any  reply  the  plaintiffs  themselves  determined 
the  contract  because  they,  without  getting  any 
authority,  and  relying  upon  the  full  benefit  of  the 
contract^  and  the  agreement  made,  took  the  boat 
off  the  route  to  which  she  was  invited  and  to 
which  the  contract  applies,  and  used  her  by 
sendine  her  somewhere  else,  and  making  money 
out  of  ner.  Under  these  circumstances  it  seems 
to  me  the  plaintiffs  are  not  entitled  to  recover  the 
200Z.,  and  my  judgment  is  for  the  defendant. 

Judgment  accordingly. 

Solicitors :    Jones  and   Hamp ;    Biggs,   Boche, 
SatoyeTf  and  Co. 


March  4  and  9, 1903. 
(Before  Walton,  J.) 

ShILLITO  V,  BlOGABT  AND  ANOTHER,  (a) 

Mortgage  of  ship  —  Possession  by  mortgagee  — 
Freight  due  hut  wnpaid  at  date  of  possession  by 
mortgagee — Bight  of  mortgagee  to  unpaid  freight. 

A  mortgagee  of  a  ship,  on  taking  possession  of  the 
ship  under  the  mortgage,  does  not  become  entitle 
as  against  an  assignee  of  the  freight  to  receive 
freight  which  is  due  and  payable  to  the  ship- 
owner  before  the  m^ortgagee  takes  possession,  M 
which  is  unpaid  at  the  time  when  the  mortgagee 
80  takes  possession. 

Intbbplbadbb  issue  tried  before  Walton,  J.  aaa 
commercial  cause,  the  question  being  whether  a 
sum  of  5272.  98.  lid.  was  the  property  of  the  plain- 
tiff or  of  the  defendants. 

On  the  11th  Oct.  1900  Messrs.  Woodruff, 
Shillito,  and  Co.,  by  a  mortgage  of  that  date, 
mortgaged  their  ship  Craigeam  to  the  defen- 
dants, Messrs.  Biggart  and  Fulton,  and  the 
mortgage  was  duly  registered  under  the  provi- 
sions  of  the  Merchant  Shippiog  Acts  then  in 
force. 

Under  a  charter-party  dated  the  26th  March 
1902  the  Brazilian  Coal  Company  Limited  (whose 
agents  in  London  were  Coi*y  Brothers  and  Go. 
Limited)  owed  a  sum  of  527^  98.  I  lei  for  freight 
to  Messrs.  Woodruff,  Shillito,  and  Co.,  oimers  of 
the  Craigeam,  in  respecr,  of  the  carriage  of  a 
cargo  of  coal  from  Cardiff  to  Santos  by  that  ship. 
This  balance  of  freight  of  527/.  9s,  lid.  became 
due  and  payable  to  Messrs.  Woodruff,  Shillito, 
and  Co.  on  the  17th  June  1902 

On  or  about  the  9th  Aug.  1902  Woodruff,  Shil- 
lito, and  Co.  assigned  to  the  plaintiff  in  the  inter- 
pleader issue  (Edwin  Shillito)  this  som  of 
5272.  98.  lid.,  due  from  the  Brazilian  Coal  Com- 
pany to  Woodruff,  Shillito,  and  Co.  as  registered 
owners  of  the  Craigeam.,  and  on  the  24&  Nov. 
1902  they  execated  a  legal  assignment  of  the 
freight  so  assigned  on  the  9th  Aug.,  and  notice  of 
this  assignment  was  served  upon  the  Brazilian 
Coal  Company. 

The  Vessel,  after  discharging  her  cargo  of  coal 
at  Santos,  loaded  a  cargo  in  the  River  Plate  for 
Hull ;  she  arrived  in  Hull  on  the  14th  Aug.  1902, 
and  on  her  arrival  the  defendants,  Messrs. 
Biggart  and  Fulton,  entered  into  possession  of 
the  vessel  as  mortgagees  under  the  mortgage  of 
the  llth  Oct.  1900,  and  at  the  time  when  they  so 
entered  into  possession  the  balance  of  freight  of 
5272.  98.  lid.,  although  due  and  payable  on  the 
I7th  June  1902,  had  not  in  fact  been  paid. 

On  the  22nd  Oct  1902  an  action  was  com- 
menced by  Messrs.  Biggart  and  Fulton  against 
the  Brazilian  Coal  Company  Limited  and  their 
agents  in  London,  Cory  Brothers  and  Go.  (in 
whose  hands  the  money  was),  for  the  recovery  of 
this  balance  of  freight. 

Messrs.  Biggart  and  Fulton  claimed  the 
balance  of  freight  as  first  mortgagees  under  the 
mortgage  of  the  llth  Oct.  1900.  The  balance 
was  also  claimed  by  the  plaintiff  under  his  assign- 
ment as  second  mortgiu^ee  of  the  ship. 

Ultimately  it  was  ordered  that  the  defendants 
Cory  Brothers  and  Co.  should  pay  the  snm 
into  court,  after  deducting  the  amount  of  the 
defendants'  costs  of  the  action  to  be  taxed,  and  an 
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interpleader  issue  was  ordered  in  which  E.  Shil- 
lito  was  to  be  the  plaintiff  and  Biggart  and  Fulton 
the  defendants. 

This  issue  recited  that  there  had  been  paid  into 
court  the  5272.  96.  lid,  (less  the  taxed  costs), 
beiDg  the  balance  due  from  the  Brazilian  Goal 
Company  to  Woodruff,  Shillito,  and  Oo.,  the  then 
Festered  owners  of  the  ship,  in  respect  of  the 
freight  in  question  ;  that  Edwin  Shillito  affirmed 
that  the  rights  of  the  owners  of  the  steamship  to 
this  balance  of  freight  had  passed  to  and  been 
assigned  to  and  were  vested  in  him,  and  that  he 
was  entitled  to  have  this  balance  paid  to  him ; 
that  Messrs.  Biggart  and  Fulton  affirmed  that 
they  as  first  mortgagees  in  possession  (before  pay- 
ment of  the  balatice  of  freight)  of  the  ship  were 
entitled  to  the  balance  of  freight,  and  thdt  their 
claim  took  priority  of  any  claim  by,  or  rights  of, 
the  owners  of  the  steamship  or  those  who 
claimed  under  them,  in  respect  of  the  balance  of 
freights 

Tbe  question  to  be  tried  was  whether  the  sum 
of  5272.  98,  lid.  (less  taxed  costs)  was  the  pro- 
perty of  Edwin  ShiUito  (the  plaintiff  in  the  issue) 
or  of  Messrs.  Biggart  and  Fulton  (the  defendants 
in  the  issne). 

For  tho  plaintiff  it  was  contended  that  the 
defendants,  though  they  might  have  been  entitled 
to  freight  which  t>ecame  due  after  they  took  poE- 
session  as  mortgagees,  were  not  entitled  to  the 
freight  which  was  earned  and  became  due  and 
payable  before  the  date  when  the  defendants  as 
mortgagees  entered  into  possession  of  the  ship, 
although  such  freight  had  not  been  paid  at  the 
time  when  the  mortgagees  took  possession ;  that 
such  freight  was  still  payable  to  the  shipowners ; 
and  that  the  plaintiff  was  entitled  to  receive  the 
same  as  assignee  of  the  shipowners. 

For  the  defendants  it  was  contended  that  they 
were  entitled  to  receive  all  freight  which 
remained  unpaid  at  the  date  of  their  taking 
possession,  although  such  freight  was  due  and 
payable  before  they  took  possession. 

/.  A.  Hamilton,  K.C.  and  LoehnU  for  the 
plaintiff. 

Pick/ord,  K.C.  and  Joseph  Hurst  for  the  defen- 
dants.— In  addition  to  the  cases  referred  to  in  the 
judgment,  the  following  case«  were  cited  : 

Ru$den  ▼.  Pope,  18  L.  T.  Bep.  651 ;  L.  Bep.  3  Ex. 

269; 
Japp  V.  Campbell,  57  L.  J.  79,  Q.  B. ; 
The  BenweU  Tower,  72  L.  T.  Bep.  664 ;  8  Asp.  M.  C. 

Ct*r.  cidv,  vtdt. 

March  9. — Walton,  J.  read  the  following  judg- 
ment : — In  this  interpleader  issue  the  question  is 
whether  a  sum  of  527^  de,  lid.,  which  is  in 
court,  is  the  property  of  the  plaintiff  or  of  the 
defendants.  The  sum  in  question  is  a  balance  of 
freight  which  became  due  itrom  the  Brazilian  Coal 
Company  Limited  to  Woodruff,  Shillito,  and  Co., 
who  were  owners  of  the  steamship  Craigeam,  in 
respect  of  the  carriage  of  a  cargo  of  coals  to 
Santos  by  such  steamship.  This  balance  of  freight 
was  earned  and  became  due  and  payable  on  the 
17th  June  1902.  The  plaintiff  claims  it  as  the 
assignee  of  the  shipowners,  Messrs.  Woodruff, 
Shimto,  and  Co.  The  defendants  dispute  his 
claim,  and  contend  that  they  are  entitled  to  the 
mouf  y  in  question  as  mortgagees  of  the  steamship 
by  a  mortjcagd  '^^^^  the  11th  Oct.  19(X).    After 


discharging  her  cargo  of  coals  at  Santos  the 
steamer  loaded  a  cargo  in  the  River  Plate  for 
Hull,  where  she  arriv^  on  the  14th  Aug.  1902, 
and  on  her  arrival  the  defendants  entei^  into 
possession    of    the    steamship   as    mortgagees. 
Although  the  freight  in  question  had  become  due 
on  the  17th  June,  it  had  not  been  paid  when  the 
mortgagees  entered  into  possession  on  or  about  the 
14th  Aug.  1902.    The  defendants  contend  that 
they  are  entitled  to  all  freight  earned  by  the 
vessel  and  unpaid  at  the  time  when  they  entered 
into  possession.    The  plaintiff,  on  the  other  hand, 
contends    that,    although    the    defendants    are 
entitled  to  freight  which  became  due  after  they 
took  possession,  they  are  not  entitled  to  freight 
which  became  due  and  payable  before,  although 
it  may  not  have  been  paid  until  after  they  took 
possession.     It  is  somewhat  surprising  to  find 
that  the  question  which  arises  in  the  present  case 
has  not    been  settled  by  an  express  decision  in 
some  reported  case.      1    am  not  satisfied   that 
Chinnery    v.    Blackbume    (1    H.    Bl.     117,    n.) 
is  precisely  in  point    The  judgment  of  Parker, 
V.C.  in  Cato  v.  Irving  (18  L.  T.  Rep.  O.  S.  345 ; 
5  De  G.  &  Sm,  210)  proceeds  upon  the  assump- 
tion that  the  mortgagee  of  a  ship  is  not  entitled 
to  freight  unless  he  takes  possession  before  the 
freighc  has  accrued  due.      The  Vice-chancellor 
there  says  (18  L.  T.  Rep.  O.  S.,  at  p.  346 ;  5  De 
G.  &  Sm.,  at  p.  224) :  *'  The  authorities  referred  to 
in  the  argument  establish  that  the  mortgagee  of 
a  ship,  who  takes  possession  before  the  conclu- 
sion of  the  voyage,  is  entitled  to  the  then  accru- 
ing freight.     It  was  contended  by  the  defendants 
that  the  present  caue  does  not  come  within  this 
rule  because  the  plaintiffs  did  not  take  possession 
until  the  ship  was  in  the  docks,  and  the  voyage 
therefore  concluded.     1  consider  that  a  mort- 
gagee who  takes  possession  of  the  ship  at  any 
time  bdfore  the  cargo  is  discharged  comes  within 
the  rule.      The  right  to  the  freight  does  not 
accrue  until  the  goods  are  not  only  conveyed  to 
their  destination,  but  are  also  delivered ;  and  a 
mortgagee  who  takes  lawful  possession  of  the 
ship  while  the  goods  are  still  on  board,  and  is 
thereby  entitled  to  deliver  the  goods  and  receive 
the  freight,  to  the  exclusion  of  the  mortgagor, 
must  be  as  much  within  the  reason  of  tho  rule 
when    the  ship  is  in    the  docks  as  where  she 
is  only  on  her  way  to  the  docks  at  the  time 
when    possession    is    taken.''      This  was  in  the 
year  1852,    In  Brawn  v.  Tanner  (18  L.  T.  Rep. 
624 ;  3  Mar.  Law  Cas.  O.  S.  94 ;  L.  Rep.  3  Ch. 
App.  597)  the  Lords  Justices  in  the  year  1868 
had  to  deal  with  a  question  as  to  a  mortgagee's 
right  to  freight.    In  delivering  the  judgment  of 
the  court.  Page- Wood,  L.  J.  said :  "  But  it  appears 
to  us  that  this  case  must  be  determined  in  the 
appellant's  favour  on  the  ground  of  his  having 
taken  possession  of  the  ship  before  the  freight 
under  the  charter-party  had  become  due.    It  is 
now  settled   beyond  all   dispute  that  the  mort- 
gat^ee  of  a  ship  becomes  entitled  to  all  the  rights 
and  liable  to  ail  the  duties  of  an  owner  from  the 
time  of   his    taking  possession.      Amongst  the 
rights  so  accruing  to  him  is  that  of  receiving  all 
freight  remaining  due  when  possession  is  taken." 
The  defendants  rely  upon  the  last  sentence  in 
this  passage  of  the  judgment  as  indicating  that 
in  the  opinion  of  the  Lord  Justice  the  mortgagee 
on  taking  possession  became  entitled  to  all  freights 
then  due  and  unpaid.    1  think,  however,  that  the 
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Lord  Jostioe  meant  no  more  than  that  the  mort- 
gagee  on  taking  possession  became  entitled  to  all 
unpaid  freight  which  the  ship  was  then  in  the 
coarse  of  earning.    This  seems  clear  from  what 
follows  in  the  judgment.    At  p.  603  (L.  Bep.  3  Oh. 
App. ;  18  L.  T.  lUp.,  at  p.  6^6)  the  Lord  Justice 
says :  "  The  only  question  then  really  is.  Had  the 
freight    become  due  when    the   appellant   took 
possession  P     And  this  point  we  wished  to  have 
reargued,  the  matter  not  appearing  to  have  been 
fully  discussed  either  in  the  court  below  or  at  the 
first  hearing  before  us.'*     And  the  Lord  Justice 
proceeds  to  consider  this  question  and  coajes  to 
the  conclusion  that  the  freight  had  not  been 
earned  before  the  mortgagee  took  posgession,  and 
that  therefore  the  mortgagee  was  entitled  to  it. 
In  Liverpool  Marine  Credit  Company  v.    Wilson 
(26  L.  T.  Rep   717,  at  p.  719 ;  1  Asp.  Mar.  Law 
Oas.,  at  p.  324;   L.  Bep.  7  Ch.  507,  at  p.  511), 
James,  L.J.,  in  deliTering  the  judgment  of  him- 
self and  Mellish,  L.J.,  stated  the  law  upon  this 
subject  as  follows :    "  He  (the  mortgagee)  bad 
no  absolute  right  to  the  freight  as  an  incident 
to  his   mortgage;    he  could   not  intercept  the 
freight  by  giving  notice  to  the  charterer  before 
payment;    l^t  S.  he  took  actual  possession,  or, 
according  to  a  recent  decision  in  the  Court  of 
Exchequer,  if   he   togk  constructive  possession 
of   the  ship    before  the    freight    was    actually 
earned,  he  thus  became  entiued  to  the  freight 
as    an    incident    of    his  legal  possessory  right, 
just    as    a    mortgagee    of    land  taking  actual 
possession  of  the  land  before  severaoce  of  the 
growing  crops  would  have  the  ri(;ht  to  sever  and 
take  the  crops.''    In  Keith  y.  Burrows  (37  L.  T. 
Bep.  291  ;   3  Asp.  Mar.  Law  Cas.  481 ;  2  App. 
Gas.    636)  Lord  Gaims,  as  I  understand  him, 
states  the  law  to  the  same  effect  at  p.  646  (2  App. 
Cas. ;  37  L.  T.  Bep.,  at  p.  292),  and  Lord  Black- 
bum  at  the  top  of  p.  660  (2  App.  Gas.) ;  and  in 
Anderson  v.  Butler* s  Wharf  Company  Limited  (48 
L.  J.  824,  Ch.)  Hall,  V.G.  stated  the  result  of  the 
decisions  as  follows :  "  In  the  case  of  the  mort- 
gagee of  a  ship,  which  was  referred  to  in  the 
argument,  the  mortgagee  is  not  entitled  to  the 
earnings  of  the  ship,  except  the  earnings  thereof 
after  the  time  of  his  taking  possession."    The 
defendants  relied  upon  cert^  dicta  of  Malins, 
V.O.  in  Wilson  v.    Wilson  (26  L.  T.  Bep.  346 ; 
L.  Bep.   14  Eq.  32);    bat,  when  carefully  con- 
sidered, the  language  of  the  Vice- Chancel  lor  does 
not  appear  to  me  to  be  really  inconsistent  with 
the  statements  of  the  law  to  which  I  have  already 
referred.    In  the  present  case  it  is  admitted  that 
the  freight  in  question  became  due  and  payable 
before  the  defendants  entered   into  possession, 
and  for  this  reason  I  think  the  defendants'  claim 
fails,  and  that  the  plaintiff  is  entitled  to  judg- 
ment. 

Judgment  for  the  plaintiff.     Leave  to  appeal. 

Solicitors  for  the  plaintiff,  Botterell  and  Boche, 
for  Vaughan  and  Boche,  Cardiff. 

Solicitors  for  the  defendants,  E.  F.  Turner  and 
Son, 


March  4,  5,  6,  and  11,  1903. 
(Before  Walton,  J.) 

Fbiob  and  Co.  t^.   Union  Lightebaoe  Com- 
pany Limited,  (a) 

Carrier  —  Lighterman  — Contract  of  carriage- 
Exemption  in  contract  for  **  loss  of  or  damage  to 
goods  which  can  be  covered  by  insurance'*— 
Loss  by  negligence  of  carrier's  sertHwUt— 
Liability  of  carrier, 

A  contract  of  carriage,  by  which  the  owners  of  a 
barge  contracted  to  carry  a  cargo  of  oU  from  a 
wharf  in  the  river  Thames  to  another  part  of 
the  river,  contained  a  clause  that  the  bargt' 
owners  were  not  to  be  liable  **for  any  louor 
damage  to  goods  which  can  be  covered  6y 
insurance"  The  oil  was  shipped  on  the  bargt, 
and  through  the  negligence  of  the  barge-owneri 
servants  the  barge  was  sunk  and  the  oil  lost. 

Held,  that  the  clause  did  not  exempt  the  carriert 
from  the  obligation  of  using  reasonable  skill  and 
care  in  the  carriage  of  the  goods,  and  therefore 
did  not  exempt  them  from  liability  for  lota  or 
damage  to  the  goods  caused  by  the  negligence  of 
their  servants. 

If  a  carrier  in  such  cases  wishes  to  protect  himidf 
by  contract  from  liability  for  the  negligence  ^ 
himself  or  his  servants,  fie  must  do  so  in  expreu 
and  unambigiAOus  terms. 

COMMBBCIAL    CAUSE   tried    before    Walton,  J. 
without  a  jury. 

The  plaintiffs  claimed  3712.  damages  for  tbe 
loss  of  a  cargo  of  petroleum  oil  on  the  defendants' 
bftrge  Iron  King, 

Tbe  plaintiffs  alleged  that  a  verbal  contract 
was  made  between  them  and  the  defendants  in  the 
month  of  Oct.  1902  for  the  carriage  by  tbe 
defendants  in  their  barge  Iron  King  of  a  cargo  of 
petroleum  from  the  Boamanian  Oil  Tnist  Com- 
pany's wharf  at  Thames  Haven  to  Belvedere; 
tbat  there  were  breaches  of  this  contract  by  the 
defendants  whereby  the  barge  sank  at  the 
Roumanian  Company's  wharf,  and  the  pluntilft* 
petroleum,  amounting  to  107  tons  13cwt,  and  of 
the  valae  of  3712.,  was  lost  They  alleged  in 
support  of  their  claim  that  the  barge  was 
unseawortby  and  unfit  for  the  carriage  of  the 
cargo  in  certain  specified  particulars,  and  also 
that  the  defendants*  servant  in  charse  of  tbe 
barge  was  negligent  in  certain  respects,  by  reasoa 
wbereof  the  barge  became  jammed  under  a  pro- 
jection from  the  wharf  as  the  tide  rose,  and  sank 
at  her  moorings.  The  acts  of  negligence  alleged 
were  that  the  defendants'  servant  improperly 
moored  the  barge  to  the  wharf ;  that  he  did  not 
properly  attend  to  the  mooring  ropes  as  the  tide 
fell  and  rose ;  that  he  did  not  stand  by  the  barge 
as  the  tide  rose,  and  tbat  he  did  not,  in  accordance 
with  the  usual  practice,  remove  the  barge  when 
loaded  to  one  of  the  buoys  provided  for  that 
purpose. 

The  defendants  in  their  points  of  defence  said 
that,  as  the  plaintiffs  well  knew,  they  carried 
goods  in  the  ordinary  course  of  business  on  tbe 
terms  that  they  were  not  liable  for  any  loss  of  or 
damage  to  goods  which  could  be  covered  by  in- 
surance, and  that  such  insurance  must  be  effected 
without  recourse  to  lighterman ;  that  these  terms 
were  part  of  the  contract,  and  that,  while  admit- 
ting that  the  barge  sank  and  the  oil  was  lost,  tbe 

(a)  Beported.by  W.  W,  Oaa,  Biq.,  BarriMer-at-Law. 
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I088  was  covered  by  insurance,  and  in  the  alter- 
native they  denied  that  the  barge  was  unsea- 
worthy  or  that  their  servant  was  negligent,  and 
said  that  the  loss  was  caused  by  the  action  of  the 
wind  and  tide  jamming  the  barge  under  the 
jetty,  and  that  they  were  not  liable  therefor. 

The  contract  was  not  in  writing,  but  it  was 
admitted  by  the  parties  that  the  lighterage  was 
subject  to  the  following  clause  which  was  printed 
on  the  defendants'  forms : 

The  rates  charged  by  as  are  for  oonve}  anoe  only,  and 
we  will  not  be  liable  for  any  loss  of  or  damage  to  goods 
which  oan  be  covered  by  insaraDce.  The  terms  of  the 
mvine  or  other  policy  abonld  stipnlate  that  inanranoe  is 
effected  without  reoonree  to  lighterman. 

The  oil  was  shipped  on  the  barge  about  high 
water  on  the  day  in  question,  and  the  barge  when 
loaded  was  allowed  to  remain  moored  to  the  jetty 
until  after  low  water.  There  were  projections  from 
the  face  of  the  jetty,  and  as  the  barge  rose  with  the 
rising  tide  its  gunwale  caught  against  one  of  these 
proj^ions  from  the  jetty,  and  as  the  tide  rose 
the  barge  was  held  down  and  was  in  consequence 
submerged  and  sunk  and  the  oil  was  lost.  The  barge 
was  left  unattended  by  the  defendants*  servants 
as  the  tide  rose,  and  the  plaintiffs  allesed  that 
the  loss  was  caused  by  the  negligence  of  the 
defendants'  servants  in  so  leaving  the  barge 
unattended  while  the  tide  was  rising. 

The  defendants  contended  that  the  loss  was  a 
loss  by  perils  of  the  seas  and  therefore  one  which 
could  have  been  covered  by  insurance,  and  that 
therefore  they  were  protected  by  the  terms  of 
the  clause  in  question,  even  if  the  loss  were 
caused  by  the  negligence  of  themselves  or  their 
servants. 

/.  A.  Hamilton,  K.C.  and  Bailhache  for  the 
plaintiffs. 

ScrutUm,  K.C.  and  Loehnis  for  the  defendants. 

The  cases  cited  are  referred  to  in  the  judg- 

Cur.  adv.  wit, 

March  11. — Walton,  J.  read  the  following 
judgment: — In  this  case  the  plaintiffs  seek  to 
recover  damages  from  the  defendants  for  the  loss 
of  a  quantity  of  oi:  which  was  shipped  at  a  jetty 
at  Thames  Haven  in  a  barge  of  the  defendants 
under  a  contract  between  them  and  the  plaintiffs, 
by  which  the  defendants  agreed  to  receive  and 
lighter  the  oil  for  the  plaintiffs  to  Belvedere  up 
the  liver  Thames.  The  oil  was  shipped  about 
high  water  early  in  the  afternoon  of  the  31st  Oct. 
1902,  and  the  barge  when  loaded  was  allowed  to 
remidn  moored  to  the  jetty  until  after  low  water. 
As  the  bai^  rose  with  the  rising  tide  its  gunwale 
caught  un&r  a  projecting  part  of  the  face  of  the 
jetty,  against  which  it  was  lying,  and  ait  the  tide 
rose  theoarge  was  held  down  and  so  was  submerged 
and.  sunk.  The  plaintiffs  allege  that  the  loss  was 
caused  by  the  negligence  of  the  defendants' 
lightermen  in  leaving  the  barge  unattended  durint? 
the  rise  of  the  tide,  or  by  the  unseaworthiness  of 
the  bu^  or  by  both  causes.  In  my  opinion  the 
plfuntiffs  have  failed  to  prove  that  the  barge  was 
nnaeaworthy,  and  it  follows  that  if  they  are 
entitled  to  succeed  at  all  it  must  be  on  the  ground 
that  the  loss  was  caused  by  the  negligence  of  the 
defendants'  servant.  As  to  this  the  defendants 
say  that  by  the  terms  of  the  contract  they  are 
exempt  from  liability  for  a  loss  so  caused,  and 


thej^  say  further  that  there  was  no  negligence. 
It  IS  necessary,  therefore,  to  ascertain  what  the 
terms  of  the  contract  were.  The  contract  was 
not  contained  in  any  written  document,  but  it  is 
admitted  that  by  the  course  of  dealing  between 
the  parties  the  lighterage  was  subject  to  the 
terms  of  a  clause  which  was  printed  on  the  forms 
of  stationery  used  by  the  defendants  in  their 
business,  and  is  as  follows :  *'  The  rates  charged 
by  us  are  for  conveyance  only,  and  we  will  not  be 
liable  for  any  loss  of  or  damage  to  goods  which 
can  be  covered  by  insurance.  The  terms  of  the 
marine  or  other  policy  should  stipulate  that  in- 
surance is  effected  without  recourse  to  lighter- 
man. We  will  not  be  responsible  for  any  conse- 
quences arising  from  strikes  or  other  labour  dis- 
turbances." In  dealing  with  the  question  of  con- 
struction, I  shall  assume  that  the  loss  was  brought 
about  by  the  negligence  of  the  defendants' 
lighterman.  Upon  the  question  of  consbruction, 
the  controversy  between  the  parties  is  as  to 
whether  the  clause  in  question  exempts  the 
lighterage  company  from  liability  for  a  loss 
caused  by  the  nex ligenoe  of  their  servants.  It  is 
plain  that  such  a  loss  as  occurred  in  the  present 
case  is  covered  by  an  ordinary  marine  policy. 
The  loss  of  cargo  by  the  accidental  sinking  of  a 
barge  is  a  loss  by  perils  of  the  sea,  and  is 
recoverable  from  unoerwriters  as  such  whether 
brought  about  by  the  negligence  of  the  lighter- 
man or  not.  It  may  be  and  probably  is  true  that 
when  the  clause  speaks  of  losses  which  can  be 
covered  by  insurance,  it  means  losses  which  can 
be  covered  by  insurance  in  the  ordinary  course  of 
business.  Negligence  of  lightermen  is  not  one 
of  the  )*isks  named  in  the  common  forms  of 
policies  on  goods,  but  there  is  no  doubt  it 
can  be  insured  against  specifically  without  any 
difficulty,  and,  as  I  have  said,  a  loss  such  as 
occurred  in  the  present  case  is  ooviered  even 
by  the  ordinary  lorm  of  a  marine  policy  on 
goods,  whether  the  loss  was  brought  about  by 
negligence  or  not.  It  follows  that  the  words  of 
the  cuiuse,  '*  loss  of  goods  which  can  be  covered  by 
insurance,"  are  wide  enough  to  include  the  loss 
which  occurred  in  this  case,  even  assuming  that 
it  was  caused  by  negligence.  And  if  it  were  right 
or  permissible  to  d^  with  this  case  without 
regard  to  the  rules  of  construction  which  have 
been  laid  down  in  a  well-known  series  of  oases 
and  looking  only  at  the  language  used,  it  might 
very  well  be  said  that  its  meaning  was  that  the 
defendants  were  to  be  exempt  from  liability  for 
insurable  losses  whether  caused  by  negligence  or 
not.  But  there  is,  I  think,  a  well-established 
rule  of  construction  applicable  to  the  present 
case.  The  law  of  England,  unlike  in  this  respect 
to  the  law  of  the  United  States  of  America,  doei 
not  forbid  the  carrier  to  exempt  himself  by  con- 
tract from  liability  for  the  negligence  of  himself 
and  his  servants,  but,  if  the  carrier  desires  so  to 
exempt  himself,  it  requires  that  he  shall  do  so  in 
express,  plain,  and  unambiguous  terms.  In 
FhiUvps  V.  Clark  (29  L.  T.  Rep.  O.  S.  181 ;  2  C.  B. 
N.  S.  156)  the  damage  was  by  leakage  and  break- 
age, and  by  the  bill  of  lading  the  shipowner  was 
"not  to  l>e  accountable  for  leakage  and  break- 
age " ;  but  it  was  held  that  if  the  leakage  and 
breakage  were  due  to  the  negligence  of  the 
servants  of  the  shipowner  he  was  not  pro- 
tected from  liability  by  the  exemption  in  the  bill 
of  lading.    In  that  case  Willes,  J.  said  (2  C.  B. 
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N.  S.,  at  pp.  163.4) :  "  The  introduction  of  the 
words  in  the  mar^n  of  the  bill  of  lading  is 
snfficientlj  accounted  for  by  the  fact  that  without 
them  the  defendant  would  have  been  bound  to 
the  strictest  care,  so  as  to  deliver  the  goods  at  the 
end  of  the  voyage  in  the  same  state  and  condition 
as  they  were  in  when  he  received  them,  without 
i*eference  to  negligence.  It  appears  from  the 
observations  of  Lord  Wensleydale  in  Walker  v. 
Jackson  (10  M.  &  W.  161,  at  p.  169).  that  in  the 
absence  of  fraud,  the  carrier  is  bound  as  an 
insurer  to  carry  and  deliver  the  roods  as  they  are 
when  he  receives  them — as  is  pointed  out  by 
some  members  of  the  court  in  Wyld  v.  Piekford  (8 
M.  &  W.  443).  The  defendant  gets  rid  of  that 
liability  in  the  present  ca^e  by  the  introduction 
of  the  words  'not  accountable  for  leakage  or 
breakage/  but  not  of  the  obligation  which  the 
law  imposes  upon  him  of  taking  reasonable  care 
of  the  goods  intrusted  to  him  .  .  .  The  true 
meaning  of  this  contract  is — 'I  will  take  all 
reasonable  care  of  the  goods,  but  will  not  be 
accountable  for  a  loss  arising  from  leakage  or 
breakage  such  as  usually  happens  without  the 
exercise  of  extraordinary  care.'  The  owner  en- 
gages only  to  abstain  from  negligence."  In  Stein- 
man  and  Co.  v.  Angier  Line  Limited  (64  L.  T.  Rep. 
613 ;  7  Asp.  Mar.  Law  Oas.  46 ;  (1891)  1  Q.  B. 
619)  the  exemption  in  the  bill  of  lading  was  from 
liability  from  losses  caused  by  "  thieves  of  what- 
ever kind,  whether  on  board  or  not,"  but  the 
court  held  that  this  did  not  protect  the  ship- 
owner from  liability  for  a  theft  committed  by 
his  servants.  The  general  rule  is  stated  by 
Bowen,  L.J.  in  his  judgmf>nt  as  follows  (64  L.  T. 
Rep.,  at  p.  615 ;  7  Asp.  Mar.  Law  Cas.,  at  p.  48 ; 
(1891)  I  Q.  B..  at  pp.  623-4) :  "  This  question  of 
conshnction  must  l>e  decided  on  the  broad  prin- 
ciple which  has  been  so  long  and  so  constantly 
invoked  in  the  interpretation  of  contracts  with 
carriers  by  sea  as  well  as  land — namely,  that 
words  of  general  exemption  from  liability  are 
onl^  intended  (unless  the  words  are  clear)  to 
relieve  the  carrier  from  liability  where  there  has 
been  no  misconduct  or  default  on  his  part  or 
that  of  his  servants.  Tbe  exceptions  in  a 
bill  of  lading  are  not  intended  to  excuse  the 
carrier  from  the  obligation  of  bringing  due 
skill  and  care  on  the  p^^rt  of  himself  and  his 
8ei*vant8  to  bear  both  upon  the  stowing  and  upon 
the  carrying  of  the  cargo.  Even  in  ca«*es  within 
the  exceptions,  the  shipowner  is  not  protected  if 
default  or  negligence  on  his  part  or  that  of  his 
servHnts  has  contributed  to  the  loss.  Accord- 
ingly, in  Crrill  v.  (hne.ral  Iron  Screw  Collier  Com- 
pany Limited  (14  L.  T.  Rep  711 ;  L.  Rep  1  C.  P. 
600;  on  appeal,  18  L.  T.  Rep.  485;  3  Mar.  Law 
Cas.  O.  8.  77  ;  L.  Rep.  3  C  P.  476),  an  exception 
in  a  bill  of  lading  of  *  accidents  of  whatever 
nature  or  kind  soever 'was  held  not  to  cover  a 
collision  caused  by  the  negligence  of  master  and 
crew :  (see  also  Phillips  v.  Clark,  uhi  sup. ;  Czech 
V.  General  Steam  Navigation  Company,  17  L.  T. 
Rep.  246 ;  3  MHr.  Law  Oas.  O.  S.  5 ;  L.  Rep.  3 
C.  P.  14).  It  is  the  duty  of  the  shipowner  by 
himself  and  his  servants  to  do  all  he  can  to  avoid 
the  excepted  perils;  the  exception,  in  other 
words,  limits  the  liability,  not  the  dutj."  I 
understand  the  meaning  of  this  to  be  tnat  an 
exemption  in  general  words,  not  expressly  relating 
to  negligence,  even  though  the  words  are  wide 
enough  to  include   loss  oy   the    negligence  or 


default  of  the  carrier's  servants,  must  be  con. 
strued  as  limiting  the  liability  of  the  carrier  &b 
insurer,  and  not  as  relieving  him  from  the  duty 
of  exercising  reasonable  skill  and  care.  If  tlie 
carrier  desires  to  relieve  himself  from  the  doty  of 
using  by  himself  and  his  servants  reasonable 
skill  and  care  in  the  carriage  of  goods,  he  mast 
do  so  in  plain  language  and  explicitly,  and  not 
by  general  words. 

I  may  refer  to  Mitchell  v.  Lancashire  and  York- 
shire  Railway   Company   (33  L.    T.   Rep.  161; 
L.  Rep.   10  Q.   B.  256)  as  another  illustration 
of    this    rule.      There    the    carriers,  who  were 
the    Lancashire    and    Yorkshire  Rsdlway  Oom- 
pany,    after    the    goods    had   arrived  at  thdr 
destination,  gave  notice  to  the  oonaignees  tliat 
the  railway  company  held  the  goods  to  the  order 
of  the  consignees  **  not  as  carriers  but  as  ware- 
housemen, at  owner's  sole  risk."    Bat  it  was  held 
that  the  words  **  at  owner's  sole  risk  "  amounted 
to  no  more  than  a  notice  that  the  railvray  com- 
pany after    giving    such    notice    undertook  no 
liability  as  insurers,  and  did  not  relieve  them 
from  liability  for  a  loss  arising  from  the  nef^li* 
gence  of  their  servants.    It  really  comes  to  ^ie, 
that  if  a  carrier  wishes  to  exempt  himself  from 
liability  for  the  negligence  of  his  servants,  he 
must  insert  in  his  cont^tust  in  one  form  or  another 
something  equivalent  to  what  i^  well  known  aa  a 
negligence  clause.    I  think  that  this  view  of  the 
law  as  applicable  to  the  present  case  is,  at  all 
events,  supported  by  the  judgment  of  the  House 
of  Lords  in  Sutton  and  Co,  v.  Cieeri  and  Co.  (62 
L.  T.  Rep.  742 ;  15  App.  Gas.  144) ;  and  I  may 
point  out,  as  Lord  Herschell  did  in  that  case, 
that  the  clause  in  question  in  this  case,  as  in  that, 
seems  to  refer  to  conveyance  in  contradistinction 
to  insurance.    I  think  that,  in  obedience  to  the 
rule  laid  down  in  the  cases  which  I  have  cited, 
the  clause  must  be  read  as  meaning :  *'  I  will  nee 
reasonable  skill  and  care  in  the  conveyance  of 
the  goods,  but  I  will  not  undertake  any  liability 
as    insurer  for  loss  or  damage    which  can  he 
covered  by  insurance  with  underwriters."    In  my 
opinion,  therefore,  if  tbe  loss  was  in  fact  oansed 
by  the  negligence  of  the  lighterman  the  defendants 
are    liable.      It    may   be  convenient   to   add   a 
reference  to  the  case    of    Compania  de  Navi- 
gacion  La  Flecha  v.   Brauer  (168  U.  S.  Bep., 
or    61    Davis.    104),    in    which    the    Supreme 
Court  of  the  United  States  had  to  oonaider  the 
effect  of  the  English  authorities  upon  this  qnes- 
tion.     I  have  now  to  consider  whettier  there  was 
negligence  in  fact.   I  have  considered  the  evidence 
given  on  each  side,  and  have  arrived  at  the  fol- 
lowing conclusion* :  There  were  projections  from 
the  face  of  the  jet'y  against  which  the  barge  was 
moored,  which,  in  my  opinion,  made  it  dangerous 
to   leave  the  barge  unattended  after  low  watw 
to  rise  with  the  tide.     I  think  tbe  danger  was 
apparent.    It  is  true  that  there  was  a  floating 
boom  attax:hed  to  the  jetty,  which  was  intended 
to   act   as   a  fender   to   prevent    barges  whilst 
loading  from  striking  against  the  wood««ork  of  the 
jetty.    But  it  i**  clear  t^hat  this  was  insufficient  to 
prevent    barges,    if    unattended,    from    getting 
caught,  as  they  rose  with  the  tide,  under  the  pro- 
jecting parts  of  the  jetty.    I  am  satisfied  from 
the  evidence  that  it  was  not  reasonable  or  proper 
to   leave  the  barge  unattended,  relying  on  th€ 
boom  to  prevent  such   an  accident  as  in  fact 
occurred.    It  is  said  that  no  snch  accident  had 
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occurred  before.  But  there  is  no  evidence  to 
show  that  it  was  usual  to  leave  loaded  barges 
unattended  and  moored  to  the  jetty  to  rise  with 
the  tide.  On  the  contrary,  there  were  buoys 
provided  just  above  and  just  below  the  jetty  for 
loaded  barges  to  moor  at  whilst  waiting  for  their 
tugs ;  and  in  the  present  case,  after  the  oarge  was 
lo^ed,  the  lighterman  was  told  to  take  the  barge 
to  one  of  the  buoys,  but  he  neglected  to  do  so 
because,  in  my  opinion,  he  did  not  care  to  take 
the  trouble  to  move  the  barge,  and  thought  that 
his  tug  might  perhaps  come  at  or  about  low  water. 
I  am  satiimed  also  upon  the  evidence  that  the 
lighterman  did  leave  the  barge  without  sufficient 
or  proper  attendance.  He  says  that  after  leaving 
the  jetty  in  the  afternoon  he  returned  two  or 
three  times  to  look  after  the  barge.  I  cannot 
accept  his  evidence  as  to  these  visits  as  accurate ; 
and  1  have  no  doubt  that  he  neglected  to  attend 
to  the  barge  reasonably  and  properly  under  the 
circumstances.  I  agree  that  it  is  not  in  all  cases 
necessary  that  a  lighterman  should  be  in  attend- 
ance upon  a  barge  moored  in  the  river.  If,  for 
instance,  this  barge  had  been  moored  at  one  of 
the  buoys,  it  might,  I  think,  have  been  left  unat- 
tended without  danger.  But  I  am  satisfied  that 
it  was  not  reasonably  safe  or  proper,  at  all  events 
after  the  tide  began  to  rise,  to  leave  this  barge 
moored  as  she  was  without  attendance.  In  con- 
sequence of  the  barge  being  so  left  her  gunwale 
caught  under  a  projection  of  the  jetty  and  she 
sank.  I  think  that  the  defendants  are  liable  for 
the  loss  thereby  occasioned.  There  will  be  judg- 
ment for  the  plaintiffs  for  370Z.  Ss.  Id.  with  costs, 
except  the  costs  of  the  issue  of  unseaworthiness, 
which  are  to  be  paid  by  the  plaintiffs. 

Judgment  for  the  'plaintiff s  for  3702.  3a.  7(2. 

Solicitors  for  the  plaintiffs,  /.  A.  and  H.  E. 
Famfield, 

Solicitors  for  the  defendants,  Charles  E. 
Harvey, 


PROBATE,  DIVORCE,  AND  ADMIRALTY 

DIVISION. 

ADMIRALTY    BUSINESS. 

Friday,  April  3, 1903. 

(Before  Bxtcknill,  J.  and  Trinity  Mastebs.) 

The  Emilib  GALLiNE.(a) 

Salvage — Collision — Service  toithout  engagement — 

Bight  to  reward. 

The  steamship  G.  while  coming  out  of  dock  toith 
the  tugs  H.  and  S.  G.  in  attendance  fouled  her 
propeiler,  and  drove  against  the  barque  E.  G., 
whtch  was  lying  m,oored  to  the  dock  wall  with 
three  tugs  fast  to  her,  waiting  to  go  into  dock, 
causing  her  to  break  her  moorings,  and  drift 
dawn  toith  the  G.  on  to  a  sandbank.  The  G.  was 
eventually  towed  clear  by  her  tugs,  and  the  E.  G. 
was  then  towed  off.  In  an  action  for  salvage  by 
the  five  tugs  against  the  E.G.: 

Held,  that  the  three  tugs  in  attendance  on,  the  "E,  G. 
were,  under  the  circumstances,  entitled  to  salvage, 
but  that  there  was  not  sufficient  evidence,  accord- 
ing to  the  principle  laid  down  in  The  Vandyck 
(47  L.  T,  Hep.  694 ;  5  Asp,  Mar.  Law  Cos,  17 ; 
7  P.  Div.  42),  from  which  a  constructive  accept' 
ance  of  the  services  of  the  tugs  H.  and  S.  G. 

(•)  Reported  by  CHBUTOPHn  Heap,  Esq.,  Barrister-at-Law. 
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could  be  inferred,  and  that  they  were  not  entitled 
to  salvage. 

Action  for  salvage  by  the  owners,  masters,  and 
crews  of  the  tugs  Scotsman,  Humber,  Powerful, 
Huntsman,  and  Stephen  Gray  against  the  owners 
of  tiie  French  barque  Emilie  Oalline,  the  owners 
of  her  cargo,  and  freight. 

The  Emilie  Galline  was  a  steel  barque  of  2040 
tons  register  belonging  to  Havre,  and  at  the  time 
the  services  were  rendered  was  on  a  voyage  from 
San  Francisco  to  Hull  with  a  cargo  of  grain,  and 
manned  by  a  crew  of  twenty-three  hands  all 
told. 

The  value  of  the  Emilie  Oalline  was  9750^.,  of 
her  cargo  13,429L,  and  of  her  freight  at  risk  3201Z., 
making  26,380Z.  in  all. 

The  plaintiffs*  case  was  that  on  the  31st  Jan. 
1903  the  services  of  the  Scotsman  were  engaged 
off  Spurn  Head  to  tow  the  Emilie  Galline  up  to 
Hull,  and  in  Grimsby  Roads  the  Humher  was 
also  engaged  to  assist  in  docking  her. 

The  vessels  reached  the  Alexandra  Dock  about 
8.15  a.m.,  and  on  her  arrival  the  Emilie  Galline 
was  ordered  by  the  dock  master  to  wait  alongside 
the  eastern  pierhead  until  her  turn  came  to 
enter. 

The  weather  at  the  time  was  a  gale  from  the 
S.W.,  and  there  was  a  strong  ebb  tide  running, 
and,  in  addition  to  being  moored  head  toward^ 
the  dock,  the  Scotsman  was  lashed  to  her  port 
side,  and  the  Humber,  which  was  fast  to  her  port 
quarter,  towed  to  the  W.S.W.  to  keep  her  stem 
in  position,  whilst  the  services  of  a  third  tug,  the 
Powerful,  were  also  engaged  to  straighten  her  as 
she  went  into  the  dock. 

Under  these  circumstances  the  Gorjistan,  a 
steamship  of  3261  tons  gross  register,  in  water 
ballast,  left  the  dock  in  tow  of  the  tug  Huntsman, 
and  in  doing  so  her  propeller  was  fouled  by  a 
rope  which  had  been  used  as  her  after  check  rope. 
She  fell  down  towards  the  Emilie  Galline  under 
the  force  of  wind  and  tide  and  with  her  forward 
davit  on  the  port  side  fouled  the  jibboom  of  the 
barque,  and,  as  she  drove  ahead,  forced  her  bodily 
astern  until  she  took  the  ground  on  the  Hebbles 
Bank. 

The  Scotsman  held  on  to  the  Emilie  Galline, 
and  by  order  of  the  pilot  went  ahead  and  pre- 
vented her  being  swept  into  the  river,  as  all 
except  one  of  her  mooring  ropes  had  parted. 

The  Humber  also  held  on,  and  kept  the  barque's 
stern  up,  and  in  so  doing  was  caught  between  the 
Gorjistan  and  the  Emilie  Galline  and  seriously 
damaged. 

In  the  meanwhile  the  Emilie  Galline  lay  heading 
about  W.N.W.,  having  grounded  fore  and  aft, 
and  with  the  Gorjistan  locked  to  her  on  the 
port  side  and  pressing  against  her  owing  to  the 
force  of  wind  and  tide. 

The  Huntsman  continued  all  this  time  fast  to 
the  Gorjistan,  and  towed  off  her  starboard  bow, 
and  the  Stephen  Gray — which  had  previously 
been  assisting  the  Gorjistan — was  hailed  to  take 
a  rope  from  her  starboard  quarter.  After  towing 
for  about  half  an  hour  the  Huntsman  and  the 
Stephen  Gray  got  the  Gorjistan  clear  of  the 
barque,  and  suDsequently  the  other  three  tugs 
towed  the  Emilie  GaUine  off  the  bank  and  took 
her  into  dock. 

The  defendants  did  not  admit  the  facts  alleged 
by  the  plaintiffs,  and  contended  that  the  Emilie 
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Ocdline  was  at  no  time  in  a  position  of  real 
danger.  They  also  contended  that  the  services  of 
the  8cot8man,  Humbert  and  Powerful  were  little 
more  than  towage  within  their  towaee  agreements, 
and  that  no  services  were  rendered  by  the 
Hwntsman  and  Stephen  Oray,  and  that  sach 
services  as  were  rendered  to  the  Oorjistan  came 
within  their  towage  agreement. 

Aspinall,  K.O.  and  LaurUton  Batten  for  the 
plaintiffs. — It  is  submitted  that  the  tugs  Hunts- 
man and  Stephen  Oray  rendered  valuable  services 
to  the  Emitie  Galline  in  towing  the  Oorjistan 
away.  The  services  were  of  direct  benefit  to  the 
Emilie  QaXline,  and  consequently  should  be 
remunerated  by  her.  No  prudent  master  would 
have  refused  the  services  of  the  tugs  had  they 
been  offered  him.  The  services  were  outside 
the  ordinary  towage  agreement  between  the  tugs 
and  the  steamship : 

The  Annapolis,  Lnsh.  355 ; 

The  Vandyck,  47  L.  T.  Bep.  694 ;  5  Asp.  Mar.  Law 
Caa.  17;  7  P.  Div.  42. 

The  tugs  Scotsman,  Powerful^  and  Humber  per- 
formed  valuable  services  to  the  Emilie  OaUine, 
and  are  entitled  to  be  rewarded  for  them. 

Laing,  K.G.  and  Stubbs  for  the  defendants. — 
The  Huntsman  and  Stephen  Gray  were  under 
contract  to  assist  the  Oorjistan,  and  were  bound 
to  tow  her  clear.  There  was  no  request  on  the 
part  of  the  Emilie  Galline,  and  no  request  can  be 
implied,  nor  can  it  be  said  that  a  prudent  master 
would,  under  the  circumstances,  have  engaged 
their  services,  for  there  were  already  three  tugs 
fast  to  the  Emilie  Galline.  Possibly  the  Hunts- 
man and  Stephen  Gray  might  have  a  claim 
against  the  Gorjistan  for  salvage,  but  that  ques- 
tion does  not  arise  in  this  case : 

The  J.  C.  Potter,  23  L.  T.  fiep.  603 ;    3  Mar.  Law 
Cas.  O.  8.  506 ;  L.  Bep.  3  A.  &  £.  292. 

Aspinall,  K.C.  in  reply. 

BucKNiLL,  J. — In  this  action  salvage  claims 
are  made  by  five  tugs — the  Scotsman,  the  Humber, 
the  Powerful,  the  Huntsman,  and  the  Stephen 
Gray — and  the  question  arises  how  many  of  them 
are  entitled  at  law  to  salvage ;  and,  secondly,  how 
much  is  due  to  such  of  them  as  are  so  entitled. 
The  facts  of  the  case  are  not  difficult,  and  may 
be  taken  to  be  almost  admitted,  so  far  as  they 
raise  the  question  of  law.  The  barque  Emilie 
Galline  wanted  to  be  docked  in  the  Alexandra 
Dock,  and  she  had  two  tugs  in  attendance  on  her 
under  contract — the  Scotsman  and  the  Humber — 
and  by  accident,  sp  far  as  those  tugs  are  con- 
cerned, she  eventually  got  aground  on  the  East 
Hebbles.  The  way  she  got  there  was  this.  She 
had  been  brought  up,  in  a  gale  of  wind,  to  the 
entrance  of  the  Alexandra  Dock,  where  she  had 
been  properly  made  fast  whilst  waiting  for  certain 
vessels  to  come  out  of  dock  before  she  herself 
could  go  in.  The  first  of  those  vessels  passed  out 
safely,  but  another  vessel,  the  Gorjistan,  a  large 
steamer,  was  following  the  first  steamer  out,  pre- 
ceded by  a  tug,  the  Huntsman,  which  was  made 
fast  to  her,  and  followed  by  the  Stephen  Gray, 
which  was  not  fast  to  her,  when  by  the  negli- 
gence of  somebody — not  being  the  negligence  of 
those  on  the  Huntsman  or  the  Stephen  Gray,  but 
by  the  negligence  of  some  other  person,  either 
on  the  Gorjistan  or  the  dock-head — the  Gorjistan 
got  a  rope  foul  of  her  propeller,  with  the  result 


that  she  fouled  the  barque,  and  squeezed  down 
upon  the  tug  Scotsman,  pinching  or  nipping  her 
between  herself  and  the  barque,  and  carrying 
away  all  the  head-lines  by  whicn  the  barqae  wu 
made  fast  to  the  dock-head,  except  one  wire 
hawser.  In  that  way  the  barque,  the  Scotsman, 
and  the  Gorjistan  went  down  river  until  the 
barque  was  brought  up  by  touching  the  ground, 
and  the  two  ships,  with  the  Scotsman  in  between 
them,  remained  in  that  position  for  about  an 
hour,  until  the  Gorjistan  was  towed  free  from  the 
barque  by  the  Huntsman  and  the  Stephen  Oray. 
Those  two  tugs  are  plaintiffs  in  this  action,  and 
the  question  is  whether  in  law  they  are  entitled  to 
succeed.  Two  cases  have  been  cited  in  support  of 
their  chdm.  The  first  is  The  Annapolis  {ubisup.\ 
in  which  the  Privy  Gouncil  affirmed  a  dedsion 
of  Dr.  Lushington,  and  the  other  is  the  more 
recent  case  of  The  Vandyck  {ubi  eup.).  Now, 
in  neither  of  these  cases  are  the  facts  tne  same  as 
in  this  case.  In  the  case  of  The  Vandyck  (ubi  mp.) 
the  facts  were,  shortly,  that  the  plaintiffs'  tos^,  the 
Stormcock,  was  lying  alongside  the  Liverpool  land- 
ing-stage when  she  saw  two  steamships  m  contact 
over  on  the  Cheshire  side  of  the  river ;  that  one  of 
those  vessels  was  at  anchor,  and  the  other  was 
the  Vandyck,  which  had  driven  down  river  ontil 
she  got  athwart  the  hawse  of  the  other  ship; 
that  the  vessels  were  grinding  together,  and,  in 
consequence  of  the  propeller  of  the  Vandyck  bdng 
fouled,  that  vessel  was  powerless  to  get  away  bj 
her  own  steam ;  that  the  Stormcock  went  across 
the  river,  and,  without  any  contract  being  made 
with  the  Vandyck,  got  hold  of  the  other  vessel  and 
dragged  her  away.  The  question  was  whether 
the  Stormcock  was  entitled  to  claim  salvage  from 
the  Vandyck,  The  court  said  "Yes,"  on  the 
ground  that  any  prudent  man  in  the  position  of 
the  master  of  the  Vandyck  would,  if  asked  the 
question,  have  said,  in  answer  to  it,  "  By  all  means 
get  me  away  from  this  vessel  as  soon  as  you  can," 
and  the  question  I  have  to  ask  myself  here  is : 
Would  the  master  of  the  Emilie  Galline,  as  a 
reasonably  prudent  man,  if  he  had  been  asked  by 
the  tugs  Huntsman  and  Stephen  Gray,  or  one  of 
them,  whether  they  should  f i*ee  the  steamer  from 
the  barque,  have  said  "Yes"  or  "No**?  The 
evidence  does  not  enable  me  to  answer  the  ques- 
tion one  way  or  the  other.  Therefore  I  have  to 
look  at  the  question  from  a  broader  point  of  view. 
Neither  party  has  thought  proper  to  ask  the 
master  the  question  —  perhaps  from  excessive 
prudence.  The  position  was  this :  He  had  two 
tugs  in  attendance  on  him,  one  of  which  was 
pinched  and  helpless  and  powerless,  and  the  other, 
the  Humber,  was  made  fast  to  the  port  quarter, 
and  I  do  not  think  she  was  in  a  position  at  that 
time,  or  was  strong  enough  herself,  to  have  taken 
the  steamer  away.  But  the  master  of  the  barqne 
knew,  or  had  reason  to  believe,  that  the  Hunts- 
man and  the  Stephen  Gray  were  in  attendance 
upon  the  steamer  and  were  her  tugs,  bringing 
her  out,  and  he  knew  that  one  was  fast  and  he 
saw  the  other  coming  out.  In  the  circumstances, 
is  it  more  reasonable  to  come  to  the  conclusion 
that  the  master  would  have  said,  "  Let  them  tow 
her  clear — they  are  in  attendance  upon  her ;  let 
them  do  it ;  here  I  am  aground  " ;  or  is  it  moi« 
reasonable  to  suppose  that  if  he  asked  tJie  ques- 
tion, he  would  have  said,  "  Yes ;  tow  away,  and 
you  shall  be  entitled  to  a  salvage  award  hereafter 
from  me  "  ?  It  is  so  near  the  line  that  I  am  puzxled 


MARITIME  LAW  CASES. 


403 


H.  OP  L.] 


HULTHBN   V.  STBWABT  AND  Oo. 


[H.  OF  L. 


to  know  what  answer  to  give ;  but  the  answer  I 
do  ^ve  is  that  there  is  not  safficient  evidence  to 
justify  me  in  coming  to  the  conolnsion  that  the 
master  woold  have  accepted  the  services  of  those 
tugs  in  the  circumstances  of  the  case,  and  that  it 
is  reasonable  to  draw  the  inference  that  he  was 
satisfied  that  they  would  continue  to  tow  at  the 
ship  which  they  had  contracted  to  tow.  I  know  of 
no  case  where  the  facts  are  exactly  similar 
to  this  case;  but  I  decide  that  those  two  tu^ 
are  not  entitled  to  claim  salvage  from  the  EmiUe 
GaRine,  and,  therefore,  the  defendants  are  entitled 
to  judgment  against  them.  With  regard  to  the 
other  tugs,  the  case  is  simple.  According  to  the 
log,  the  barque  was  considered  to  be  in  a  pre- 
carious and  critical  position.  Her  master  was 
afraid  that  serious  consequences  might  arise  if 
he  was  not  towed  off,  and  a  third  tug,  the 
FowerfuLf  had  to  be  engaged  to  assist.  The 
Scotsman  did  most  of  the  work,  and  was  the 
most  powerful  of  the  three  tugs,  but  they  all  three 
did  tneir  work  very  well.  The  evidence  of  the 
master  of  the  Scotsman  was  given  with  extreme 
fairness,  without  any  attempt  at  exaggeration.  I 
cannot  make  a  large  award,  because  the  Elder 
Brethren  advise  me  that,  in  their  opinion,  the 
barque  was  not  in  anything  like  serious  danger, 
though  she  was  in  that  danger  which  every  vessel 
of  her  size  is  in  when  she  finds  herself  aground, 
in  a  gale  of  wind,  in  a  place  where  there  is  a 
strong  tide  running.  The  value  is  not  large — 
26,380Z.— and  I  award  6502.  Of  that  sum,  I  give 
the  Scotsman  3001,,  the  Humber  250Z.,  and  the 
Powerful  lOOZ. 

Solicitors  for  the  plaintiffs,  Pritchard  and  Sons, 
for  A.  M,  Jackson  and  Co.,  Hull. 

Solicitors  for  the  defendants,  Stokes  and  Stokes, 
for  Hearfields  and  Lambert,  Hull. 
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March  3,  5,  and  May  25, 1903. 

(Before  the  Lord  Ghangbllob  (Halsbury) 
Lords  AsHBOUBNB,  Magnaqhten,  Dayey, 
Robertson,  and  Lindlby.) 

HuLTHBN  V.  Stewart  and  Oo.  (a) 

ON  APPEAL  FROM  THE  OOURT  OF  APPEAL  IN 

ENGLAND. 

Charter-party '^  Discharge  of  cargo — Demurrage 
— **  As  fast  as  steamer  can  deliver  " — "  Accord- 
ing to  custom  of  port." 

By  charter-party  it  was  agreed  that  a  steamer 
should  proceed  to  a  named  port,  and  there  deliver 
a  cargo  of  timber  "  to  be  discharged  with  cue- 
tomary  steamship  dispatch,  as  fast  as  the  steamer 
can  deliver  .  .  .  according  to  the  custom  of 
the  port,''  with  an  exception  in  respect  of  delay 
caused  by  a  strike  or  lock-out 

The  ship  arrived  at  the  port,  ar^  was  read/u  to 
deliver  the  cargo,  but  delivery  was  delayed  by 
the  crowded  state  of  the  dock  to  which  she  was 
ordered.  There  was  evidence  that  she  could  not 
have  been  ^charged  more  quickly,  under  the 
circu/mstances,  elsewhere  in  the  port,  and  that 
the  consignees  had  used  all  reasonable  means  to 
procure  me  discharge. 

(•)  Reported  by  0.  E.  UaiiDbn,  Esq.,  Barriiter-al-Lfcw. 


Held  {affirming  the  judgment  of  the  court  below) 
that  they  had  performed  their  obligation  tinder 
the  charter-party,  and  were  not  liable  for 
demurrage. 

Appeal  from  a  judgment  of  the  Gourt  of  Appeal 
(Collins,  M.R.,  Bomer  and  Mathew,  L.tlJ.), 
reported  86  L.  T.  Rep.  397;  9  Asp.  Mar.  Law 
Cas.  285 ;  (1902)  2  K.  B.  199,  who  had  affirmed 
a  judgment  of  Phillimore,  J.  without  a  jury,  in 
the  Commercial  Court,  reported  6  Com.  Cas.  65. 

The  appellant,  as  owner  of  the  steamship  Anton, 
claimed  from  the  respondents,  as  indorsees  of  a 
bill  of  lading,  which  incorporated  the  terms  of  a 
charter-party,  demurrage  lor  the  detention  of  the 
Anton  at  London,  her  port  of  discharge. 

The  respondents  alleged  that  the  detention  was 
not  due  to  causes  for  which  they  were  responsible, 
and  that,  haying  regard  to  the  then  existing 
circumstances,  the  Anton  was  duly  discharged 
according  to  the  provisions  of  the  charter-party. 

The  charter-party  was  dated  the  22nd  Aug. 
1900,  and  its  material  clauses  were  as  follows  : 

(1)  .  .  .  and  being  so  loaded  shall  therewith 
proceed  to  London,  or  so  near  thereto  as  she  may  safely 
get,  and  deliver  the  same  always  afloat 
(3)  The  cargo  to  be  loaded  and  dUcharged  with  ons- 
tomary  steamship  dispatch,  as  fast  as  the  steamer  can 
receive  and  deliver  daring  the  ordinary  workin^ir  honrs 
of  the  respective  ports,  bnt  according  to  the  costom  of 
the  respective  ports,  Sonday,  general  or  local  holidays 
(unless  used)  in  both  loading  and  discharging  excepted. 
Should  the  steamer  be  detained  beyond  the  time  stipn- 
lated  as  above  for  loading  or  discharging,  demurrage 
shall  be  paid  at  301.  per  day,  and  pro  rata  for  any  part 
thereof.  The  cargo  to  be  brought  to,  and  taken  from, 
alongside  the  steamer  at  charterer's  risk  and  expense,  as 
customary.  (5)  If  the  cargo  cannot  be  loaded  and  (or) 
discharged  by  reason  of  a  strike  or  lock-out  of  any  class 
of  workmen  essential  to  the  loading  and  (or)  discharge 
of  the  cargo,  or  by  reason  of  epidemics,  the  time  for 
loading  and  (or)  discharging  shall  not  count  during  the 
continuance  of  such  strike  or  lock-out  or  epidemic  (a 
strike  or  lock-out  of  the  shippers'  and  (or)  receivers' 
men  only  shall  not  exonerate  them  from  any  demurrage 
for  which  they  may  be  liable  under  this  charter,  if  by 
the  use  of  reasonable  diligence  they  could  have  obtained 
other  suitable  labour),  and  in  case  of  any  delay  by  reason 
of  the  beforementioned  causes,  no  claim  for  damages 
shall  be  made  by  the  shippers,  the  receivers  of  the  cargo, 
the  owners  of  the  ship,  or  by  any  other  party  under  this 
charter-party. 

The  following  facts  were  proved  or  admitted  :— 

The  cargo  of  the  Anton  consisted  of  deals, 
battens,  and  boards,  and  in  the  most  favourable 
circumstances  could  have  been  discharged  in 
five  days. 

The  usual  place  for  discharging  'deal  cargoes 
was  the  Surrey  Commercial  Docks. 

From  September  onwards  the  timber  trade  had* 
been  very  active,  and  the  docks  and  quays  were, 
during   September   and   October,  crowded  with 
votisels  find  fifoods 

On  the  12th  Oct.  1900  a  lightermen's  strike 
in  the  Port  of  London  commenced.  The  strike 
lasted  till  the  22nd  Jan.  1901.  During  the  con- 
tinuance of  the  strike  it  was  practically  impos- 
sible to  obtain  barges.  The  strike  increased  the 
congestion  already  existing  in  the  port. 

The  Anton  arrived  at  Uravesend  on  the  12th 
Oct.  1900. 

The  master  on  arrival  received  from  the 
respondents  a  letter,  dated  the  3rd   Oct*  1900, 
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ordering  the  Anton  into  the  Snrrey  Commercial 
Docks  to  discharge.  As  these  docks  were  full, 
the  respondents  applied  both  to  the  Weat  India 
Dock  aod  to  the  Millwall  Dock  to  take  in  the 
Anton,  The  Millwall  Dock  were  unable  to  offer 
even  water  space.  The  West  India  Dock  could 
not  offer  a  quay  berth,  but  offered  water  space  for 
overside  delivery.  They  did  not  offer  barges. 
Water  space  was  useless  from  the  impossibility 
of  obtaining  barges. 

On  the  18th  Oct.  1900  the  Anton  entered  the 
Surrey  Commercial  Dock,  but  could  not  get  a  dis- 
charging berth  till  the  20th  Oct.  (Saturday).  The 
discharge  commenced  on  the  22nd  Oct.,  and  was 
completed  on  the  29th  Oct.  The  discharge  was 
at  various  times  interfered  with  by  the  whole 
quay  not  being  clear  lor  landing. 

Phillimore,  J.  held  that  under  the  charter-party 
all  that  the  respondente  had  to  do  was  to  exercise 
all  reasonable  means  to  enable  the  cargo  to  be 
discharged  with  customary  steamship  dispatch, 
as  fast  as  the  steamer  could  deliver  according  to 
the  custom  of  the  port,  and  that  as  the  respon- 
dents had  done  this,  they  were  not  liable  for  any 
demurrage.  The  Court  of  Appeal  affirmed  the 
decision. 

/.  A.  Hamilton,  K.C.  and  Lech  for  the  appel- 
lant.— The  case  is  not  within  any  of  the  excep- 
tions in  the  charter-party,  and  the  Court  of 
Appeal  drew  a  wrong  inference  from  the  decision 
of  this  House  in  Hick  v.  Raymond  (68  L.  T. 
Rep.  175 ;  7  Asp.  Mar.  Law  Cas.  233 ;  (1893)  A.  C. 
22).  The  facts,  which  are  not  in  dispute,  show 
that  the  delay  arose  from  the  busy  state  of  the 
port  and  the  difficulty  in  procuring  lighters,  not 
from  such  a  state  of  things  as  existed  in  FostU' 
thwaite  v.  Freeland  (42  L.  T.  Rep.  845 ;  4  Asp. 
Mar.  Law  Cas.  302;  5  App.  Cas.  599),  where 
the  charterer  was  held  not  to  be  liable  for 
demurrage.  The  time  in  which  the  steamer 
could  discharge  was  known,  and  as  the  time  to 
be  occupied  could  be  ascertained,  the  agreement 
must  be  read  as  if  it  had  been  expressed  in  it. 
The  charter-party  is  in  the  common  form  used  in 
this  trade,  and  it  must  be  taken  that  ite  meaning 
was  well-known  to  both  parties.  They  also 
referred  to 

Good  V.  Isaacs,  67  L.  T.  Bep.  450  ;  7  Asp.  Mar. 

Law  Cas.  212 ;  (1892)  2  Q.  B.  555 ; 
Wylie  V.  Harrison,  13  Ct.  Seas.  Cas.  4th  series,  92  ; 

23  So.  Law  Bep.  62  ; 
Lyle  Shipping  Company  v.  Cardiff,  83  L.  T.  Rep. 

329 ;  9  Aap.  Mar.  Law  Cas.  128 ;  (1900)  2  Q.  B. 

638; 
Temple  v.  Runnalls,  18  Times  L.  Bep.  822  ; 
The  Jaederen,  68  L.  T.  Bep.  266  ;  7  Asp.  Mar.  Law 

Ca«.  260 ;  (1892)  P.  351 ; 
Rodena4:her  v.  May,  6  Com.  Cas.  37. 

Bobson,  K.C.  and  Loehnis  for  the  respondente. — 
We  have  discharged  the  ship  in  a  reasonable 
time  under  the  circumstances,  which  is  all  the 
respondente  were  bound  to  do  under  the  charter- 
party.  If  the  contention  of  the  appellant  is 
right  the  decision  in  Hick  v.  Raymond  should 
have  been  the  other  way.  See  also  the  judgment 
of  Lord  Blackburn  in  Poatlethwaite  v.  Freeland 
{uhi  sup.).  In  Lyle  Shipping  Company  v.  Cardiff 
{uhi  sup.)  the  same  rule  was  laid  down,  and  most 
of  the  authorities  were  considered.  The  obliga- 
tion on  the  charterer  is  to  do  his  best  under  the 
circumstances.    In  any  case  the  charterer  must 


discbarge  in  a  reasonable  time,  which  means  th&t 
he  must  avail  himself  of  the  ordinary  appliances 
of  the  port,  and  the  addition  of  such  words  a» 
"according  to  the  custom  of  the  port,"  or  "as 
fast  as  steamer  can  deliver,"  imposes  no  addi- 
tional obligation  on  him.  If  more  is  intended  a 
definite  time  should  be  named,  or  a  definite  rate 
of  discharge  fixed,  which  is  not  uncommon  in  the 
timber  trade.    They  referred  to 

Pawcett  V.  Baird,  16  Times  L.  Bep.  198 ; 

Weir  V.  Richardson,  3  Com.  Cas.  20 ;  14  Timai  L 

Bep.  80 ; 
Reid  V.  Lee,  17  Times  L.  Bep.  771  ; 
Bodgers  v.  Forrester,  2  Camp.  483  ; 
Burmester  ▼.  Hodgson,  2  Camp.  488 ; 
Castlegate  Steamship   Company  v.  Dempssy,  66 

L.  T.  Bep.  742  ;  7  Asp.  Mar.  Law  Cas.  186 ;  (1892) 

1  Q.  B.  854 ; 

and  the  cases  of  Good  v.  Isaacs,  Bodenachsr  t. 
May,  and  The  Jaederen  cited  on  the  other  side. 

/.  A.  Hamilton,  K.C.  in  reply. 
At  the  conclusion  of  the  argumente  their  Lord- 
ships took  time  to  consider  their  judgment. 

May  25. — Their  Lordships  gave  judgment  as 
follows : — 

The  Lord  Chanobllob  (Halsbury).  —  My 
Lords :  In  this  case  the  question  of  fact  has  been 
disposed  of  by  Phillimore,  J.,  and  I  think  that  no 
one  of  the  learned  judges  in  the  Couii  of  Appeal 
entertained  any  doubt  upon  the  question  of 
fact  which  has  been  found,  and  found  satisfac- 
torily. Practically,  there  has  been  no  serions 
dispute  that  the  facts  are  as  found  by  the  learned 
judge.  The  sole  question  which  really  remains 
is  as  to  the  construction  of  a  oommon  clause  in 
the  charter-party.  The  charter-party  is  in  these 
terms :  '*  The  cargo  to  be  loaded  and  discharged 
with  customary  steamship  dispatoh,  as  fast  as  tbe 
steamer  can  receive  and  deliver  during  the  ordi- 
nary working  hours  of  the  respective  ports,  but 
according  to  the  custom  of  the  respective  ports, 
Sundays,  general  or  local  holidays  (unless  used) 
in  both  loading  and  discharging  excepted.  Should 
the  steamer  be  detained  beyond  the  time  stipu- 
lated as  above  for  loading  or  discharging,  demur- 
rage shall  be  paid  at  30T.  per  day,  and  pro  rata 
for  any  part  thereof."  I  confess  that  I  entertain 
some  surprise  that  this  question  should  have  been 
debated,  oecause,  in  my  view,  it  has  practically 
been  decided  by  a  somewhat  long  series  of  autho- 
rities, and  also  by  decisions  of  this  House.  There 
are  two  forms  in  which  charter-parties  of  this 
character  can  be  made.  In  one  case  a  specific 
number  of  days  are  given  within  which  the  dis- 
charge is  to  be  taken,  and  if  those  days  are 
exceeded,  quite  apart  from  the  circumstances,  tbe 
demurrage  is  due.  If,  on  the  other  hand,  the 
parties  choose  to  agree  not  to  a  definite  number 
of  days,  but  to  a  charter-party  such  aa  is  to  be  found 
here,  they  necessarily  import  into  it  the  circum- 
stances under  which  the  discharge  takes  plaoe. 
If  the  learned  judge  in  this  oaae  was  right  in 
thinking  that,  humanly  speaking,  everytiiing  was 
done  to  enable  the  discbarge  to  be  taken,  it  is  idle 
to  suggest  that  that  which  is  a  well-recognised 
form  in  which  an  absolute  unconditional  ouliga- 
tion  is  taken  is  to  be  imported  into  that  which  of 
itself,  I  think,  involves  the  necessity  of  oon8id6^ 
ing  the  circumstances  of  the  case.  The  reason- 
able amount  of  diligence  which  can  be  exacted  is 
that  which  the  circumstances  of  the  case  suggest 
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In  this  case  the  learned  judge  has,  with  great  pre- 
cision, as  I  think,  taken  every  hypothesis.  He  has 
asoertaiued  when  the  ship  arrived,  he  has  pointed 
oat,  by  reasoning  which  1  think  it  impossible  to 
answer,  that  all  the  diligence  which  could  be  ex- 
pected was  exhibited  by  the  charterers,  and,  as  J  said, 
it  comes  back  to  the  question.  What  is  the  true  oon- 
stmction  of  the  words?  Now,  so  far  as  I  can 
understand  the  argument — ^and,  as  I  said,  I  feel 
some  little  surprise  that  it  should  have  been  sug- 
gested  after  the  series  of  cases  which  have  been 
oecided  on  this  subject — it  is  that  you  are  to  take 
the  capacity  of  a  vessel  as  beine  equivalent  to 
a  number  of  days — that  is  to  say,  in  this  case  you 
are  to  take  the  description  of  wliat  was  done  in  dis- 
charging in  relation  to  the  capacity  of  the  vessel, 
which  you  say  is  equivalent  to  n  ve  days.  N  ow,  the 
discharging  took  seven  days,  theren>i*e  there  are 
two  days  on  demurrage.  But  the  whole  fidlacy 
is  involved  in  saying  that  because  the  capacity  of 
the  vessel  was  five  days  therefore  you  are  to  sub- 
stitute in  a  contract  between  the  parties,  because 
that  is  what  it  comes  to,  the  words  "  five  days  *' 
for  the  words  which  you  actually  find,  and  that 
would  be  an  absolute  and  unconditional  term, 
and,  if  you  take  the  capacity  of  the  vessel  as  the 
test,  that  amounts  to  nve  days.  Seven  day8  are 
more  than  five,  and  therefore  demurrage  is  due. 
It  seems  to  me  that  this  is  reasoning  lor  which 
there  is  no  foundation.  Without  cooing  through 
the  cases  it  appears  to  me  that  every  one  of  tiiese 
attempts  to  impose  an  absolute  unconditional 
burthen  upon  the  charterers  has  always  failed, 
because  in  this,  as  in  every  other  contract  where 
no  specific  time  is  mentioned,  it  is  to  be  measured 
by  the  legal  test — namely,  what  is  reasonable 
under  the  circumstances  of  the  case.  It  appears 
to  me,  therefore,  that  there  is  no  doubt  as  to  what 
the  decision  of  this  case  ought  to  be. 

Another  argument  which  appears  to  me  to  have 
as  little  foundation,  is  that  there  is  a  strike  clause 
here,  and,  inasmuch  as  the  parties  have  provided 
for  the  event  of  a  strike  expressly,  therefore  every- 
"thing  which  has  delayed  the  discbarge,  but  is  not 
-caused  by  a  strike,  must  be  imported  into  the  con- 
tract as  a  thing  for  which  the  charterers  are 
responsible.  I  am  wholly  unable  to  follow  the 
Urgency  of  that  argument.  It  seems  to  me 
absolutely  unreasonable,  and  one  for  which  there 
is  no  foundation  at  all.  Under  these  circum- 
stances I  move  that  the  appeal  be  dismissed.  I 
tiiink  that  the  judgments  of  Phillimore,  J.  and  of 
the  Court  of  Appeal  are  perfectly  right,  and 
should  be  affirmed. 

Lord  Macnaghtbk. — My  Lords:  The  question 
in  this  case  turns  on  the  meaning  and  effect  of  the 
provisions  of  a  charter-party  in  use  in  the  White 
Sea  Wood  Trade,  and  commonly  known  as  the 
Chamber  of  Commerce  White  Sea  Wood  Charter. 
The  appellant,  as  the  owner  of  the  steamship 
AnUm,  sued  the  respondents,  who  were  receivers 
of  the  cargo  under  a  bill  of  lading  which  incor- 
porated all  the  terms  and  exceptions  of  the 
charter-party  in  question.  The  claim  was  for 
demurrage  or  damages  for  detention  of  the  Anton 
at  London,  her  port  of  discharge.  The  charter 
provides  that  the  cargo  is  to  be  "  discharged  with 
customary  steamship  dispatch  as  fast  as  the 
steamer  can  .  .  .  deliver  during  the  ordinary 
worldly  hours "  of  the  port  of  duKsharge,  "  but 
acoording  to  the  custom    of  the  port^  Sundays, 


general  or  local  holidays  (unless  used)  excepted. 
The  question  is.  What  is  the  meaning  of  this  pro- 
vision?   Is  it   tantamount  to   fixing  a  certain 
definite  number  of  days  or  hours  as  the  period 
within  which  the  dischai'ge  of  the  vessel  is  to  be 
accomplished  P    Taking  the  words  by  themselves, 
apart  from  all  authority,  I  should  say  certainly 
not.    The  words  used  do  not  specify,  or  even,  I 
think,  point  to  a  definite  period  of  time.    What 
they  do  point  to  is  the  mscharge  of  the  cargo 
with  the    utmost  dispatch    practicable,    having 
regard  to  the  custom  of  the  port,  the  facilities 
for  delivery  possessed  by  the  particular  vessel 
under  contaract  of  affreightment,   and  all  other 
circumstances  in  existence  at  the  time  not  being 
circumstances    brought    about    by    the    person 
whose  duty  it  is  to  take  delivery  or  within  his 
control.     The  learned  counsel  for  the  appellant 
laid  much  stress  upon  the  fact  that  this  was  a 
charter  in  common  form  and  in  use  in  a  particular 
trade.    They  urged  that  the  convenience  of  the 
parties  interested    required    that    it   should    be 
expressed  in  general  terms.    The  shipowner,  they 
said,  would  know  and  the  charterer  would  ascer- 
tain the  time  required  for  delivery  of  the  cargo 
when  the  ship  was  working  as  fast  as  she  could, 
and  that  time  would,  of  course,  be  measured  by 
days  and  hours.    Their  contention,  therefore,  was 
that  the  language  actually  used  had  precisely  the 
same  meaning  and  effect  as  if  the  obligation  of 
prompt   dispatch  described  by  reference  to  the 
ship's  power  of  discharging  her  cargo  had  been 
translated  into  measured  portions  of  time.    That, 
however,  is  not,  I  think,  the  way  in  which  such  a 
provision     would    strike     an    ordinary    person 
glancing  over  the  terms  of  a  printed  form  of 
charter,  and  at  the  moment  perhaps  more  intent 
on  securing  an  advantageous  freight  than  on  pro- 
viding for  strange  emergencies.    I  cannot  help 
thinkmg  that  any  person  who  might  happen  to 
sign  a  charter-party  in  this  form  would  be  much 
astonished  to  oe  told  that  by  so  doing  he  had 
come  under  an  unconditional  liability  to  take 
delivery  within  a  fixed  limit  of  time.      He  would 
probably  say  that  he  had  not  meant  to  do  any- 
thing of  the  kind;  possibly  he  might  complain 
that  ne  had  fallen  into  a  trap.    The  suggestion, 
for  it  was  nothing  more  than  a  suggestion,  that 
the  convenience  of  business    requires  that   the 
charter-party,  though  intended  in  each  case  as 
between  the   contracting   parties   to    impose  a 
special  and  peculiar  liability,  should  be  expressed 
in  general  terms  and  in  a  common  form  is  not,  I 
think,  one  of  much  weight.    Nothing,  as  it  seems 
to  me,  would    be   easier   than   to   add  to  this 
common  form  half  a  line  which,  if  not  wanted, 
might  be  struck  out  or  left  partly  in  blank,  but 
coSd  be  filled  up  with  the  number  of  lay  days 
allowed  if  the  charterer  were  willing  to  take  upon 
himself  the  burden  of   unconditional   liabihty. 
That,  and  an  appropriate  note  in  the  margin 
would,  I  suppose,  answer  every  purpose. 

I  have  only  to  add  on  this  part  of  the  case  that 
the  special  exception  in  a  subsequent  clause  of  a 
"  striJLe  "  a  "  lock  out,"  and  "  epidemics  "  does 
not,  in  my  opinion,  restrict  or  affect  the  meaning 
of  the  clause  providing  for  prompt  dispatch  in 
delivery.  I  quite  agree  with  Mathew,  L.J.  that 
ingenious  arguments  founded  on  such  special 
exemptions  savour  of  subtilty  equally  foreign  to 
the  way  in  which  clauses  in  charter-parties  have 
been  put  together  and  built  up,  and  the  manner 
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in  which  mercantile  inBtruments  are  understood 
by  bueinesB  men.  So  the  case  I  think  would 
stand  if  there  were  no  authority  on  the  subject. 
But  it  is  certainly  satisfactory  to  find  that  tnere 
is  a  series  of  decisions,  some  in  this  House  and 
others  of  great  weight  both  in  this  country  and 
in  Scotland,  which  leave  little  or  no  room  for 
argument.  It  is,  I  think,  established  that  in  order 
to  make  a  charterer  unconditionally  liable  it  is  not 
enough  to  stipulate  that  the  cargo  is  to  be  dis- 
charged "  with  all  dispatch  *'  or  "  as  fast  as 
steamer  can  deliver,"  or  to  use  expressions  of  that 
sort.  In  order  to  impose  such  a  liability  the 
language  used  must  in  plain  and  unambig- 
uous terms  define  and  specify  the  period  of 
time  within  which  delivery  of  the  cargo  is  to  be 
accomplished.  I  am,  therefore,  of  opinion  that 
the  appeal  must  be  dismissed  with  costs.  Lord 
Ashbourne  has  read  this  opinion,  and  concurs 
in  it. 

Lord  Davby. — My  Lords  :  Collins,  M.R.  in  his 
judgment  in  this  case  says,  "  On  the  learned 
judge's  findings  the  charterers  hd,ve  done  all  that 
they  reasonably  could  do  to  give  discharge  to  this 
vessel.  That  is  a  finding  of  fact,  and  so  it  then 
becomes  a  question  of  Law,  aye  or  no,  are  the 
defendants,  the  charterers  here,  liable  by  virtue 
of  the  terms  of  the  charter-party,  although  they 
have  done  all  that,  humanly  speaking,  was  reason- 
ably possible  for  them  to  do  in  order  to  secure 
for  the  vessel  reasonable  dispatch  P  "  Now,  to 
that  question  I  think  that  there  can  be  but  one 
answer,  when  you  read  the  terms  of  the  charter- 
party,  because  I  think  that  it  would  be  impossible 
to  come  to  a  conclusion  favourable  to  the  argu- 
ment of  the  appellant,  unless  you  imported  words 
into  the  charter-party,  and  gave  it  a  wholly 
different  complexion  from  that  which  the  words 
used  by  the  parties  naturally  bear.  I  agree  with 
the  reasons  which  have  been  given  oy  your 
Lordships  already  for  coming  to  that  conclusion, 
and  I  need  not  repeat  them.  Several  cases  were 
cited  in  the  course  of  the  argument.  I  have  been 
through  those  cases,  and  I  am  of  opinion  that  they 
support  the  argument  of  the  respondents.  I  wfll 
not  discuss  them,  because  they  have  been  very 
fully  and  satisfactorily  discussed  by  the  Master 
of  the  Bolls,  and,  as  I  am  quite  prepared  to 
adopt  the  reasons  for  their  judgments  which  were 
given  by  the  Master  of  the  ItoUs  and  his  learned 
colleagues  in  the  Court  of  Appeal,  I  need  not 
trouble  your  Lordships  by  saying  more  than  that 
I  concur. 

Lord  Robertson.  —  My  .  Lords :  I  entirely 
agree. 

Lord  Lindlby. — ^My  Lords:  I  agree,  and  I 
cannot  usefully  add  anything. 

Order  appealed  from  affirmed,  and    appeal 
dismissed  with  costs. 

Solicitors  for  the  appellant,  Stohes  and  Stokes. 
Solicitors  for  the  respondents,  Trinder,  Capron, 
and  Co, 
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March  19,  20,  24,  and  AprU  7, 1903. 

(Before  Williams,  Stirling,  and 
Mathbw,  L.JJ.) 

Angbl   v.  Mbrchants'    Marinb   Inshbanci 
Company  Limitbd.  (a) 

APPBAL  FROM  THB  KING*S  BBNCH    DITISI09. 

Insvrance — Marine — Constructive  total  loss — Ship 
ashore — Cost  of  repairs — Value  of  wreck. 

By  a  policy  of  marine  insurance  on  a  ship  ihs 
ship  was  valued  at  23,000Z.,  and  it  was  prmded 
that  that  sum  should  he  taken  as  the  repaired 
value  in  ascertaining  whether  the  vessel  was  a 
constructive  total  loss. 

The  ship  afterwards  ran  ashore,  hut,  being  tempo- 
rarily  repaired,  was  brought  bach  to  EngUmd. 
The  cost  of  repairs,  if  the  ship  had  been 
reinstated,  would  have  been  22,500{. 

Held,  that,  in  deciding  whether  or  not  fhere  had 
been  a  constructive  total  loss,  the  value  of  (he 
damaged  vessel  as  she  lay  on  the  rocks  ought 
not  to  be  added  to  the  cost  of  reinstating  her. 

Dictum  in  Young  v,  Turing  (2  If.  &  0.  593)  dw- 
approved, 

Appbal  by  the  plaintiff  from  the  judgment  of 
Bigham,  J.  at  the  trial  of  the  action  without  a 
jury. 

The  action  was  brought  by  a  shipowner  against 
underwriters,  claiming  for  a  constructive  total 
loss  of  the  insured  vessel. 

The  facts  of  the  case  are  sufficiently  set  out  in 
the  judgment  of  Williams,  L.J. 

March  19, 20,  and  24. — Carver,  K.C.  and  Loehnii 
{Lewis  Noad  with  them)  for  the  plaintiff. 

J,  A,  Hamilton,  K.C.  and  Maurice  HiU  for  tbe 
defendants. 

The. following  oases  were  cited : 

Young  v.  Turing,  2  M.  A;  G.  593 ; 

Benson  v.  Chapman,  6  M.  &  G.  792 ;  2  H.  L.  C. 

696; 
Moss  Y.  Smith,  9  C.  B.  94 ; 
Irving  v.  Manning,  1  H.  L.  C.  287  ; 
Fleming  v.  Smith,  1  H.  L.  C.  513 ; 
Somes  V.  Sugrue,  4  C.  &  P.  276 ; 
Qrainger  v.  Martin,  4  B.  A   S.  9  ;   nor^  MarH%  t. 

Granger,  8  L.  T.  Eep.  796  ; 
Ranhin  v.  Potter,  29  L.  T.  Bep.  142  ;  2  Asp.  Mar. 

Law  Caa.  65 ;  L.  Bep.  6  H.  L.  83 ; 
Steioart  v.  Chreenoch  Marine  Insurance  Companiff, 

1  Maoq.  328 ; 
Scottish  Marine  Insurance  Company  of  Glasgow  i, 

Twmer,  1  Maoq.  334  ; 
Kaltenbach  v.  Machonme,  39   L.  T.  Bep.  215  ;  4 

Asp.  Mar.  Law  Caa.  39 ;  3  C.  P.  Div.  467 ; 
Aitchison  v.  Lohre,  41  L.  T.  Bep.  323  ;  4  A^p.  Har. 

Law  Caa.  168 ;  4  App.  Caa.  755 ; 
SaiUng  Ship  Blairmore  Company  v.  Maeredis,  79 

L.  T.  Bep.  217  ;   8  Atp.  Mar.  Law  Oaa.  429; 

(1898)  A.  C.  593  ; 
Beaver  Line  v.  London  and  Provincial  Marine  and 

General  Insurance  Company,  5  Com.  Caa.  269 ; 
Wild  Rose  Steamship  Company  v.  Jupe,  19  Tiniei 

L.  Bep.  289. 

Cur.  adv,  vuU, 

(a)  Beported  by  B.  ILuiLST  SiOTHi  Bsq.,  BarriBtarat-Lair. 
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AprU  7.— Williams,  L.J.  read  the  follow- 
inff  jadgment: — ^This  is  an  appeal  from  the 
jadgment  of  Bigham,  J.  in  favour  of  the 
defendants  in  an  action  claiming  as  for  a  oon- 
stmctaye  total  loss  on  a  policy  on  ship.  The 
ship  was  wrecked  on  the  coast  of  Sicily^  being 
driven  on  the  rocks.  There  was  from  the  first 
the  hope  that  the  ship  might  be  got  off,  bat  the 
plaintiff  (the  shipowner)  gave  a  notice  of  abandon- 
ment to  the  underwriters,  which  they  did  not 
accept.  The  ship  was  floated  and  brought  to 
Malta  by  the  operations  of  the  salvage  associa- 
tion, acting  for  the  benefit  of  all  concerned,  on 
the  terms  that  they  were  to  receive  nothing  unless 
the  ship  was  salved.  The  cost  of  these  operations 
was  afterwards  assessed  at  3500Z.  The  ship  was 
to  a  certain  extent  repaired  at  Malta  with  a  view 
to  her  proceeding  under  steam  to  Cardiff  for  per- 
manent repairs.  The  underwriters  agreed  with 
the  master  for  the  navigation  by  the  ship's  crew 
of  the  ship  when  repaired  from  Malta  to  Cardiff 
for  a  sum  of  14006.  The  repairs  somehow  or 
other,  although  certified  by  surveyors  to  be  suffi- 
cient, broke  down  almost  immediately  after 
leaving  Malta ;  the  fact  being  that  it  was  only 
possible  to  get  repairs  of  a  very  temporary  nature 
done  at  M^lta.  The  ship  was  nearly  lost,  but 
sncoeeded  in  getting  into  Tunis.  She  was  again 
temporarily  repaired  there,  but  was  not  allowed 
to  proceed  to  England  under  her  own  steam,  and 
was  towed  to  Cardiff.  Estimates  were  obtained 
at  Barry  for  the  repair  of  the  ship,  but  she  was 
not  actually  repaired  before  the  trial  before 
Bigham,  J.  Bigham,  J.  arrived  at  the  conclusion 
that  22,559L,  less  some  200Z.  which  the  shipowner 
admitted  he  could  not  support,  was  the  proper 
amount  to  fix  as  the  cost  of  repairs.  The  repaired 
valne  of  the  ship  the  learned  judge  took  as 
23,000^.,  which  by  the  terms  of  the  policy  was  to 
be  taken  as  the  repaired  value  in  ascertaining 
whether  the  vessel  was  a  constructive  total  loss. 
Bigham,  J.,  in  estimating  the  cost  of  repairs, 
did  not  add  anything  for  the  expenses  incurred 
by  reason  of  the  accident  which  compelled  the 
ship  to  put  into  Tunis.  This  accident  he  attributed 
to  the  perils  of  the  sea,  and  thought  that  the 
temponuily  repaired  ship  could  have  been  insured 
for  the  voyage  to  England  for  a  premium  of 
1502. ;  and  it  was  for  thia  reason  that  he  included 
nothing  in  the  expenses  of  repairs  for  expenses 
incurred  bv  reason  of  the  accident,  and  only 
indnded  the  insurance  premium.  Bigham,  J. 
deducted  from  the  plaintiff's  estimate  of  repairs 
certain  items  to  vmich  objection  was  taken  by 
Mr.  Griggs,  the  expert  wiimess  called  on  behalf 
of  the  defendants.  As  to  several  of  these  items, 
I  am  not  sure  that  1  should  not  have  arrived  at 
a  different  conclusion  in  fact.  1  do  not,  however, 
think  that  we  ought  to  review  the  decision  of  the 
learned  judge,  arrived  at  after  a  five  days'  trial 
on  matters  which  in  a  sense  are  all  questions  of 
fact;  for  I  treat  estimates  based  on  facts  as 
matters  of  fact.  A  different  finding  on  some  of 
these  objections  by  tiie  underwriters  would  have 
been  snfficient  to  make  the  expenses  exceed  the 
repaired  value.  I  accept,  however,  as  1  have 
already  said,  tiie  findings  of  the  learned  judge ; 
and  I  only  mention  the  dispute  on  these  points 
to  show  how  little  the  figures  relied  on  as  consti- 
tuting the  items  of  the  cost  of  repairs  or  the  total 
arrived  at  thereby  can  be  relied  on  as  factors  in 
a  mere  arithmetical  conclusion;  especially  in  a 


case  in  which  the  learned  judge  thought,  to  use 
his  own  expression,  that  it  was  a  very  close  thing, 
and  so  very  near  a  constructive  total  loss  that 
the  underwriters  might  very  well  have  paid  it. 
The  shipowner  gave  his  notice  of  abandonment 
immediately  after  the  marine  accident.  Precise 
estimates  are,  of  course,  impossible ;  and  it  seems 
to  me  that  unless  the  insured  shipowner  is  to 
take  upon  himself  risks  which  ought  not  to  be 
borne  by  him  (such  as  the  risk  whether  the  ship 
will  be  got  afloat  at  all,  or,  having  been  got 
afloat,  will  arrive  at  a  port  for  temporary  repairs, 
and  ultimately  at  home  for  permanent  repairs)  a 
large  margin  ought  to  be  added  to  the  figures  of 
cost  of  repairs  to  cover  risks  of  this  sort— risks 
which  a  prudent  uninsured  owner  would  certainly 
take  into  consideration  in  determining  whether 
he  should  repair  or  sell. 

There  is,  however,  another  consideration  which 
it  is  suggested  the  prudent  uninsured  owner 
would  certainly  in  fact  have  regarded  in  deter- 
mining whether  he  should  repair — I  mean  the 
damaged  value  of  the  ship;  that  is,  the  price 
which  could  be  got  for  her  as  she  lay  unre- 
paired, which  was,  it  was  said,  about  7000Z.  But, 
unfortunately,  this  part  of  the  case  was  not  very 
thorongbly  gone  into.  The  plaintiff  in  the  earlier 
part  of  the  trial  seems  to  have  been  content  to 
rely  upon  the  estimates  of  cost  of  repairs  exceed- 
ing the  23,0002.  Then,  when  it  seemed  likely 
that  the  deductions  made  by  the  judge  would 
reduce  the  repairs  below  the  23,0002.,  the  claim 
to  add  the  value  of  the  damaged  vessel  was  put 
forward  and  discussed,  the  judge,  however, 
saying  that  there  was  no  real  evidence  of  the 
value.  It  seems  unsatisfactory  to  have  to  discuss 
an  important  question  of  marine  insurance  law 
in  a  case  in  which  the  facts,  perhaps,  do  not  raise 
the  question  at  all.  I  do  not  thiuK  that  it  could 
be  or  was  denied  that  the  value  of  the  damaged 
ship  must  be  included  in  the  calculation,  if  the 
ship  had,  in  fact,  been  sold  where  she  was  and 
as  she  was,  and  the  question,  after  sale,  had  been 
whether  the  circumstances  justified  abandonment. 
But  it  is  said  that  this  item  of  calculation  must 
be  disregarded  if  there  is  no  such  sale.  Now,  in 
my  jadgment,  the  "prudent  uninsured  owner" 
test  was  already  accepted  as  the  proper  test  at 
least  down  to  1873.  The  recognition  of  the  test 
in  Irving  v.  Manning,  in  the  House  of  Lords  (ubi 
8up.)f  and  in  Rankin  v.  Potter,  also  in  the  House 
of  liords  {ubi  sup.),  puts  the  matter,  to  my  mind, 
beyond  argument.  Nor  do  I  think  that  it  is 
'  possible  to  say  that  Mo88  v.  Smith  (ubi  sup.), 
which  was  cited  in  Bankin  v.  Potter,  had  then 
been  recognised  as  substituting  for  the  "  prudent 
uninsured  owner"  test  an  arithmetical  test 
turning  on  the  difference  between  estimated 
totals.  The  "  prudent  uninsured  owner  "  test  was, 
I  think,  adopted  for  the  very  purpose  of  covering 
considerations  which  cannot  be  embodied  in  the 
figures  of  an  arithmetical  calculation.  I  wish  to 
observe  that  in  Moss  v.  Smith  (ubi  sup.)  there 
was  no  approximation  of  the  cost  of  repairs  and 
repaired  value,  and  that  the  alleged  misdirection 
was  a  misdirection  with  regard  to  the  freight 
(which  was  separately  insured),  inasmuch  as  the 
Chief  Justice,  it  was  said,  omitted  to  tell  the  jury 
that^  in  determining  whether  or  not  there  was  a 
total  loss  of  freight,  they  were  to  throw  out  of 
consideration  the  value  of  the  ship  and  to  consider 
only  whether  a  prudent  owner,  acting  with  a  view 
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to  eamine  freight,  woold  have  executed  the  neces- 
sary repairs  eiUier  wholly  or  in  part.    The  court 
held  that  there  was  no  misdirection,  and  it  is  with 
reference  to  this  that  Manle,  J.  made  the  observa- 
tions which  are  relied  upon  as  either  substituting 
the  "arithmetical"  for    the    ** prudent  owner 
test,  or  for  limiting  the  measure  in  applying  the 
prudent  owner  test  to  a  contrast  of  the  figures  of 
cost  of  repairs  and  repaired  value.    There  can  be 
no  doubt,  to  my  mind,  but  that  Bramwell  and 
Martin,  BB.  in  delivering  their  oi>inions  in  Bankin 
V.  Potter  (uhi  sup.)  both  recognised  the  value  of 
the  damaged  ship  as  an  item  which  was  to  be 
taken  into  consideration  in  the  application  of 
the  **  prudent  uninsured  owner  "  test ;  and,  more 
than  that,  recognised  the  value  of  the  damaged 
ship  as  an  item  going  to  make  up  the  total  of  the 
figures  to  be  contrasted  with  repaired  value.  This 
view  has  been    applied    by    Phillimore,    J.    in 
Beaver  Line  v.  London  and  Provincial  Marine 
and  General  Insurance  Com/pany  (5  Com.   Cas. 
269),  and  by  Walton,  J.  in  Wild  Rose  Steamship 
Company  v.  Jupe  (19  Times  L.  Rep.  289).    It  is 
to  be  observed  that  in  Bankin  v.  Potter  {ubi  sup.) 
the  item  of  value  of  the  damaged  ship  was  essen- 
tial to  the  conclusion  that  there  was  a  construc- 
tive total  loss.      You  cannot  get  the    required 
result  without  it.    It  is  further  to  be  noted  that 
in  Bankin  v.  Potter  (ubi  sup.)  the  ship  was  not,  in 
fact,  sold.    It    seems  to  me  that,  perhaps,  the 
authorities  could  be  reconciled  if  one  took  the 
rule  to  be  that  the  shipowner  could  only  take 
into  consideration  the  value  of  the  damaged  ship 
if  the  cost  of  repairs  approximated  the  repaired 
value.    If  the  damage  to  the  ship  by  the  perils  of 
the  sea  is  so  extensive  that  it  is  clear  that  the 
cost    of  repairs  will  approximate  the  repaired 
value,  it  would  not  be  reasonably  practicable  to 
repair  her  if  a  substantial  sum  could  be  obtained 
for  her  as  she  is  and  where  she  is,  seeing  that  the 
expense  of  repairs  would  be  such  that,  under  the 
circumstances,  no  man  of  common  sense  would 
incur  the  outlay.      Such  a  ship,  as  a  matter  of 
business,  is,  in  my  opinion,  totally  lost.    Take, 
however,  the  case  where  the  damage  is  slight,  and 
the  cost  of  repairs  is  small  relatively  to  the  value 
of  the  ship.    The  shipowner,  as  a  matter  of  busi- 
ness, would    not  take    into    consideration    the 
necessarily  high   value  of  the  slightly  damaged 
ship  unless,  instead  of  desiring  to  minimise  the 
loss  incurred  by  the  perils  of  the  sea,  he  regarded 
the  marine    accident     as    affording    a    market 
enabling  him  to  sell  his  ship  at  a  profit.    In  my. 
judgment,  a  case  in  which  the  cost  of  repairs 
and  the  value  of  the  ship  so  nearly  approximate 
as  they  do  in  the  present  case  would  be  just  a 
case  in  which  the  "  prudent  owner  "  test,  applied 
as  I  have  suggested,  would  do  justice,  which  the 
mere  comparison  of  figures  would  fail  to  do.    But 
there  is  no  case  which  has  recognised  this  modifi- 
cation in  the  application  of  the  **  prudent  owner  " 
test,  and    one    nesitates    to   introduce    such    a 
modification   in  the  rules  of  law  governing  so 
widely  extended  a  business  as  that    of  marine 
insurance  under  British  law,  although  the  applica- 
tion of  the  "  prudent  owner  "  test,  as  understood 
by  Bramwell  and  Martin,  BB.  in  their  opinions 
in  Bankin  v.  Potter  (ubi  sup.),  and  also  by  Lord 
Abinger  in   Young  v.  TvHng  (ubi  stfp.),  might 
lead  to  the  results  pointed  out    in  a  note  by 
the  editors  of  the    last  edition    of  Amould  on 
Marine  Insurance — ^Mr.  de  Hart  and  Mr.  Ralph 


Simey — following  a  suggestion  by  Mr.  McAithor 
in  his  work  on    marine   insurance.      The  par- 
ticular suggestion  in  the  last  edition  of  Amoold'B 
Marine    £isurance  is  that  neither  on  principle 
nor  on  authoritj^  can  the  value  of  the  damaged 
vessel  be  taken  into  consideration.    The  editors* 
note  to    sect.     1124    runs    thus:    "Suppose  a 
vessel  comes  into  port  requiring  repairs  oofitang 
lOOOZ.,  her  damag^ed  value  being  10,000!.,  and  her 
repaired  value  being  10,500Z.    This,  according  to 
the  argument  derived  from   Young  v.  Taring  "— 
and,  I  would  add,  from  the  opinioDS  of  Brain  well 
and  Martin,  BB.  in  Bankin  v.  Potter — **  woald  be 
a  case  of    constructive   total    loss.       But  it  is 
submitted  that   it  is  absurd    to    say  a    vessel 
is  a  total  loss,  whether   constructively  or  other- 
wise,   which  is    only    damaged    to    the  extent 
of    10    per    cent,    or    less."     The    contention 
seem»  to  be  that  the  old  test  of  a  "prudent 
uninsured  owner  "  was  adopted  at  a  time  when 
there  was  no  telegraph  and  the  means  of  com- 
munication were  difficult,  and    at  a  time  when 
there  was  no  salvage  association  ready  to  step  in 
to  salve  the  ship  and  take  charge  of  her  until  she 
could  reach  a  port  where  permanent  repairs  oonld 
be  effectively  executed,  and  where,  therefore^  the 
cost  of  the  repairs  could    be    measured  either 
by    the    actual  execution    of   the    work   or  bj 
reliable    estimates    obtained   on    invitations  to 
tender.      It    is     said    that     at     the    time   of 
the  adoption   of   the    "prudent    owner"   test, 
the  master,  through  difficulty  of  communication 
and    inability    to    secure    with    any    certainty 
means  of  repair,  was  in  practice  apt  to  consider 
seriously  the  question  wnether  he  should  sell  the 
materials  of  the  ship,  or  the  ship  as  she  lay,  ratho* 
than  make  the  attempt  to  repair.    But  it  is  said 
that  nowadays  such  a  case  rarely  arises,  and  ^baX 
when  it   does  the  old  test  can  be  applied;  but 
that  now  the  conveniences  of  modem  times,  tele- 
graphic communication,  the  salvage  associations, 
and  Lloyd's  agents  everywhere,  throw  on  the 
master  but  ra^y  the  old  alternative,  repair  or 
sell;  and  that  in  modem  times  the  shipowner 
ought  to  guide  his  conduct  as  an  insured  owner 
desirous  to  have  regard  to  the  interests  of  all 
concerned,  and  that  the  damaged  ship   ought, 
whenever  it  is  possible,  to  be  taken  to  the  ^ort 
where  permanent  repairs  can  be  effected,  and  the 
arithmetical  test  applied  with   something   like 
precision.    Such  a  rule  seems  to  me  too  favour- 
able to  the  underwriter.    I  think  that  this  con- 
tention is  open  to  the  criticism  that  the  shipowner 
at    the  moment    of  election,   when    he    has  to 
exercise  the  option  of  giving  notice  of  abandon- 
ment, has  really  no  precise  data  upon  which  to  act, 
and  that  there  must  always  be  a  quantity  of  items, 
especially  the  cost  of  the  temporary  repairs  and 
the  getting  of  the  ship  to  the  ports  of  temporary 
and  permanent   repair,   as   there    were    in   the 
present  case,  which  do  not  admit  of  precision.    I 
doubt  whether  under  the  absolute  arithmetical 
test  the  underwriter  really  takes  upon  himself 
the  whole  of  the  risks  of  the  perils  of  the  eea.    I 
think  it  was  a  doubt  of  this  sort  which  made 
lawyers  of  the  United  States  of  America  adopt 
the  50  per  cent.  rule.    The  final  result  in  this 
appeal,  I  think,  must  be  that  the  judgment  of 
Bigham,  J.  must  be  affirmed ;   first,  because  I 
doubt  whether  in  any  case  we  ought  to  reverse  the 
decision  of  Bigham,  J.  on  this  question  of  marine 
insurance  law,  having  r^^ard  to  the  sti^te  of  the 
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evidence  as  to  the  yalue  of  the  damaged  ship,  the 
manner  in  which  the  point  was  taken  at  the  end 
of  the  trial,  and  the  mode  in  which  it  was  dis- 
posed of  by  the  learned  judge,  and  I  am  not 
prepared  to  do  so.  Secondly,  even  though  my 
opinion  were  stronger  than  it  is,  I  should  not 
Uks  to  differ  from  my  brethren  on  a  point  which 
does  not  properly  arise  on  the  evidence.  I,  there- 
fore, do  not  differ  from  the  judgment  of  my 
brethren  that  the  judgment  of  Bigham,  J.  must 
be  affirmed. 

Stirling,  L.J. — I  agree  that  in  this  case  we 
ought  to  accept  the  conclusion  of  fact  of  Bigham, 
J.  It  is  therefore  to  be  taken  that  the  value  of 
the  ship,  when  repaired,  exceeded  the  expense  of 
repairs  by  a  sum  of  about  700L  or  750Z.  The 
learned  jud^e  arrived  at  a  smaller  figure,  but  I 
understaiid  it  to  have  been  conceded  in  argument 
that  some  consequential  corrections  which  would 
have  been  the  result  of  his  determination  would 
have  brought  it  to  the  figure  I  have  mentioned. 
It  is  then  contended  that  the  loss  ought  neverthe- 
less to  be  treated  as  a  constructive  total  loss, 
because  the  value  of  the  ship  as  she  lay  on  the 
rocks  exceeded  that  sum,  so  that  a  prudent  unin- 
sared  shipowner  would  have  sold  her  rather  than 
repaired  her.  Bieham,  J.  rejected  that  conten- 
tion, saying  that  uiere  had  not  been  adduced  any 
evidence  as  to  that  value  on  which  he  could  act. 
^ow,  the  evidence  stood  thus  :  no  one  was  called 
on  behalf  of  the  plaintiff  to  show  what  the  value 
of  the  ship  was  at  the  time.  Naturally  none  of 
the  plaintiff's  witnesses  was  cross-examined  on 
the  subject,  nor  has  there  been  any  evidence  of 
these  matters  adduced  by  the  defendants.  In 
truth  the  plaintiff  seems  to  have  launched  his 
case  in  the  expectation  that  he  would  be  able  to 
satisfy  the  judge  that  the  cost  of  repairs  would 
exceed  the  value  of  the  ship  when  repaired,  and 
it  was  only  when  he  failed  in  satisfying  the 
learned  judge  on  that  point  that  he  fell  back  on 
this  question  of  the  value  of  the  ship,  and  he  now 
seeks  to  establish  the  amount  from  expressions 
which  occur  in  the  correspondence  and  in  the 
light  of  subsequent  events.  I  think  there  is  much 
to  be  said  in  favour  of  the  view  taken  by  Big- 
ham, J.  I  think  mere  estimates  of  value  not 
made  at  the  time  ought,  in  a  case  of  this  kind,  to 
be  closely  scrutinised  by  the  court,  and  I  hesitate 
to  rely  on  inference  with  respect  to  a  matter  in 
which  direct  evidence  can  be  given.  I  am  not, 
therefore,  persuaded  that  it  would  be  right  to 
overrule  the  decision  of  Bigham,  J.,  and  this 
would  be  sufficient  to  dispose  of  the  case,  so  far 
as  I  am  concerned. 

But  a  question  of  law  has  been  argued,  and 
unfortunately  on  it  different  views  are  enter- 
tained by  my  brethren,  and  it  may  be  right, 
therefore,  that  I  should  express  the  opinion 
that  I  have  formed.  The  case  of  Young  v. 
Turing  (ubi  sup,)  was  decided  in  the  year  1841 
in  the  Exchequer  Chamber,  and  Lord  Abinger  in 
giviue  the  judgment  of  the  court  said:  **  The 
Chiei  Justice  has  laid  down  the  usual  and  recog- 
nised rule  that  the  jury  ought  to  consider  whether, 
under  aU  the  circumstances  attending  the  ship,  a 
prudent  owner,  if  uninsured,  would  have  repaired 
the  vessel."  Then  he  says  :  "  Now  to  the  value 
of  the  repairs  must  be  added  her  value  as  she  lay 
in  the  dock."  It  is  upon  that  observation  that 
the  argument  in  this  case  is  founded.  It  is  to  be 
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observed  it  is  a  mere  dictum  :  it  was  not  neces- 
sary for  the  decision  of  the  case,  and,  so  far  as 
appears  from  the  report,  did  not  form  the  subject 
of  argument  before  the  court.  Now,  in  1847 
there  was  decided  the  case  of  Irving  v.  Manning 
(uhi  8tfp.)  in  the  House  of  Lords,  and  Patteson,  J., 
who  delivered  the  opinion  of  the  learned  judges 
who  advised  the  House,  says :  "  The  course  has 
been  in  all  cases  in  modem  times  to  consider  the 
loss  as  total  where  a  prudent  owner,  uninsured, 
would  not  have  repaired."  And  again  at  a  later 
point  he  says :  "  The  established  mode  of  put- 
ting the  question,  when  it  is  alleged  that  there 
has  been,  what  is  perhaps  improijerly  called,  a 
constructive  total  loss  of  a  ship,  is  to  consider 
the  policy  altogether  out  of  the  question,  and  to 
inquire  what  a  prudent  uninsured  owner  would 
have  done  in  the  state  in  which  the  vessel  was 
placed  by  the  perils  insured  against.  If  he 
would  not  have  repaired  the  vessel,  it  is  deemed 
to  be  lost."  In  1850  the  case  was  decided  of  Moss 
V.  Smith  (uhi  sup.),  in  which  the  question  was  verv 
much  considered,  and  judgments  were  given  which 
are  constantly  referred  to  in  subsequent  cases. 
Maule,  J.  says :  *'  If  a  ship  sustains  such  extensive 
damage  that  it  would  not  be  reasonably  practic- 
able to  repair  her — seeing  that  the  expense  of 
repairs  would  be  such  that  no  man  of  common 
sense  would  incur  the  outlay — the  ship  is  said  to 
be  totally  lost.  It  is  in  that  way  alone  that  the 
question  as  to  what  a  prudent  owner  would  do 
arises.  However  damaged  the  ship  may  be,  if  it 
be  practicable  to  repair  her,  so  as  to  enable  her  to 
complete  the  adventure,  she  is  not  totally  lost. 
The  ordinary  measure  of  prudence  which  the 
courts  have  adopted  is  this — if  the  ship,  when 
repaired,  will  not  be  worth  the  sum  which  it  would 
be  necessary  to  expend  upon  her,  the  repairs  are, 
practically  speaking,  impossible,  and  it  is  a  case 
of  total  loss."  Wilde,  C.J.  says  this :  "The 
underwriter  undertakes  to  indemnify  the  owner 
against  a  loss  of  freight  by  perils  of  the  sea.  The 
law  has  fixed  the  meaning  of  this  warranty 
against  sea- damage  in  such  distinct  terms,  that, 
for  many  years,  every  contract  of  insurance  has 
been  made  with  reference  to  the  known  and 
recognised  principle,  that  a  ship  is  prevented  from 
performing  her  voyage,  and  consequently  from 
earning  freight,  when  she  has  sustained  damage 
which  can  only  be  repaired  at  an  expense  which 
no  prudent  owner  uninsured  would  incur ;  and 
that  is  when  the  outlay  will  exceed  that  which  he 
will  get  by  it  — viz.,  when  the  ship,  after  the 
repairs  are  executed,  will  not  be  worth  the  sum 
wMch  has  been  expended  upon  her."  Now,  it 
seems  to  me  that  in  that  case  the  court  defined, 
as  Maule,  J.  points  out,  the  standard — the 
measure  of  prudence — ^which  the  courts  have 
adopted  with  reference  to  such  a  case.  In  the 
year  1854  there  was  published  the  third  edition 
of  Phillips  on  Marine  Insurance,  and  at  sect.  1534 
the  learned  author  states  the  law  thus :  "  In 
English  jurisprudence  the  right  to  make  an 
absmdonment  of  the  ship  is  governed  by  the  rule 
just  stated — ^namely,  that  the  right  to  abandon 
on  account  of  the  damage  and  expense  merely 
accrues  where,  and^only  where,  the  ship  when 
recovered  or  repaired  will  not  be  worth  the 
expense  necessarily  to  be  incurred  for  the  purpose 
of  recovering  or  repairing  it."  Then  he  adds : 
**  This  rule  has  reference  to  a  case  in  which  the 
amount  merely  determines  the  character  of  the 
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loss.  Other  circu distances  may  come  into  con- 
sideration in  determining  the  loss  to  be  partial  or 
total."  I  do  not  propose  to  go  in  any  detail 
through  the  subsequent  cases,  but  it  appears  to 
me  that,  notwithstanding  the  observations  of 
Bramwell  and  Martin,  BB.  in  advising  the  House 
of  Lords  in  Rankin  v.  Potter  {ubi  sup,),  to  which 
my  Lord  has  referred,  the  weight  of  authority  is  in 
favour  of  the  view  which  is  based  on  the  decision  in 
M088  V.  Smitk  (ubi  sup.)  and  which  is  expressed  in 
the  Imguage  which  I  have  just  cited  from  Phillips 
on  Marine  Insurance.  I  should  like,  however,  to 
refer  particularly  to  the  case  of  Aitchison  v.  Lohre 
(ubi  sup.),  where  the  question  of  whether  or  not 
there  was  a  constructive  total  loss  was  discussed 
by  the  House  of  Lords.  Lord  Blackburn,  in 
dealing  with  the  point,  says :  **  I  think  it  con- 
venient to  pause  here  and  inquire  what  would 
have  been  the  loss  to  an  uninsured  owner  from 
the  perils  of  the  seas  under  such  circumstances.'* 
He  then  says :  "  If  such  an  uninsured  owner  chose 
to  sell  the  null  as  it  lay,  his  position  would  be 
this,"  and  he  goes  through  a  calculation  by  which 
he  arrives  at  a  loss,  amounting  to  2521Z.,  and  then 
he  says  :  "  And  if  the  hull  had  been  so  damaged 
that  to  repair  it  would  have  cost  more  than  the 
ship  would,  when  repaired,  have  been  worth,  the 
prudent  shipowner  would  have  taken  this  course." 
Then  he  adds :  "  But  in  fact  he  not  only  could, 
but  did  repair  it."  Then  he  goes  into  a  second 
calculation  i^  which  he  ascertains  the  loss, 
having  reference  to  the  repairs  and  expen- 
diture necessary  for  the  purpose  of  repairing, 
and  the  value  of  the  ship  when  repaired,  and 
he  arrives  at  an  amount  of  loss  which  is  smaller 
than  that  which  he  ascertained  would  have  been 
suffered  if  a  sale  had  been  made.  As  I  under- 
stand the  figures,  the  result  would  have  been  the 
same  whether  the  value  of  the  vessel  as  the  ship 
lay  is  taken  into  consideration  or  not,  and  there- 
fore it  appears  to  me  not  to  be  a  decision  which 
guides  us  in  the  present  case.  But  the  way  in 
which  the  learned  Lord  lays  down  the  law  in  a 
subsequent  passage  appears  to  me  to  agree  with 
that  which  was  contended  for  by  the  respondents 
to  this  appeal.  He  says:  "The  owner  of  an 
insured  ship  which  is  so  damaged  that,  though  it 
is  capable  of  repair,  the  expense  of  repairing  it 
will  exceed  its  value,  may  treat  the  ship  as  totally 
lost,  and  recover  a  total  loss,  the  underwriters 
who  pay  that  total  loss  being  entitled  to  all  that  is 
saved.  The  assured  is  not,  even  then,  bound  to 
do  so.  But  if  the  ship  can  be  practically  repaired 
within  the  meaning  of  that  phrase,  as  explained 
by  Maule,  J.  in  Moss  v.  Smith,  the  assui'ed  has 
not  the  option  to  treat  it  as  a  total  loss ;  and  on  the 
figures  stated  in  the  special  case  the  respondent 
here  had  not  that  option."  It  appears  to  me  that 
the  learned  Lord  there  adopts  the  mode  of  stating 
the  case  which  is  laid  down  in  the  judgments  of 
Moss  V.  Smith  (ubi  sup.),  and  the  law  as  laid 
down  in  the  same  manner,  as  it  seems  to  me,  by 
Lord  Watson  in  a  subsequent  case  in  the  House 
of  Lords  in  Sailing  Ship  Blairmore  Company  v. 
Macredie  (ubi  sup.).  For  these  reasons  I  have 
arrived  at  the  conclusion  which  I  ha^e  stated.  I 
only  wish  to  add  this,  that  I  do  not  say  that 
evidence  of  value  in  such  cases  as  these  can  be 
entirely  excluded,  and  therefore  I  do  not  differ 
from  Fhillimore,  J.  and  Walton,  J.  in  what  they 
did  in  the  cases  before  them,  because  their 
decisions    were    only    on    the    admissibility    of 


evidence.  It  may  be  that  evidence  of  the  value 
of  the  ship  as  a  wreck  might  be  material  in  ascer- 
taining the  question  of  fact  whether  or  not  there 
was  a  total  loss.  I  agree,  therefore,  with  the 
judgment  that  has  been  given. 

Mathew,  L.J.  read  the  following  judgment:— 
The  plaintiff   sought  to  establish  his  right  to 
abandon  to  the  underwriters  by  evidence  that  the 
costs  of  the  repairs  of  the  ship  would  exceed  the 
repaired  value.      Bigham,   J.  decided  that  the 
plaintiff  had  failed,  and  that  there  was  no  oon- 
structive  total  loss.  It  has  not  been  easy  to  follow 
the  steps  of  the  learned  judge  thi-ough  a  mass  of 
evidence  and  argument  submitted  to  him  in  the 
course  of  a  trial  that  lasted  over  five  days.    The 
vessel  was  insured  by  a  time  policy  for  23,0002.,. 
and  by  the  terms  of  the  policy  the  insured  valae 
of  the  ship  was  to  be  taken  as  the  repaired  value 
in  ascertaining  whether  the  vessel  was  a  con- 
structive total  loss.    The  vessel,  while  covered  by 
the  policy,  was  cast  ashore  on  the  coast  of  Sicily, 
and  upon  news  of  the  disaster  the  assured  eave 
a  notice  of  abandonment  which  the  underwriters 
declined  to  accept.    With  the  consent  of  all  con- 
cerned salvage  operations  were  undertaken  by  the 
salvage  association,  and  the  ship  was  floated  and 
brought  to  Malta  at  a  cost  of  3500Z.     In  her 
damaged  condition  she  was  worth  about  7000L 
Under   the    superintendence  of  surveyors,  who 
represented  the  plaintiff  and  the  underwriters, 
temporary  repairs    to    enable    the  vessel  to  be 
brought  home  were  done  at  a  cost  of  about  5502. 
The  learned  judge  has  found  that  the  repairs 
were  properly  done.    The  underwriters  had  pro- 
vided a  sum  of  1475Z.  to  cover  the  expenses  of  the 
voyage  home.    This  sum,  added  to  the  value  of 
the  damaged  ship,  could  be  insured  from  Malta 
to  a  home  port  for  150Z.    The  vessel  sailed  from 
Malta,  but  in  a  few  hours,  as  it  would  seem  from 
some  peril  of  the  sea,  her  steering  gear  gave  wayr 
and  she  was  obliged  to  put  into  Tunis.     Further 
repairs  were  found  to  be  necessary,  which  were 
done  at  a  cost  of  2182.    A  tug  was  sent  out  from 
England  to  bring  the  vessel  home  at  a  cost  of 
7502.    She  was  brought  safely  to  Barry,  and  a 
tender  was  obtained  to  cover  all  necessary  repairs. 
These  sums  of  2182.  and  7502.  would  be  covered 
by  the  insurance  from  Malta  to  a  home  port,  and 
were  held  by  the  learned  judge  not  to  be  chai^ 
which   the  owner  would  have  had  to  meet    At 
the  trial  accounts  were  put  in  which  had  been 
prepared  to  show  the  plaintiff's  estimate  of  the 
costs  of  reinstating  the  ship.  The  total  amounted 
to  the  veiy  large  sum  of  26,2222.  These  figures  were 
reduced  by  the  learned  judge  to  22,5592.    In  the 
discussion  before  us  the  items  allowed  on  the  one 
hand  and  struck  out  on  the  other  were  obiected 
to,  and  we  were  asked  to  review  the  decision  of 
Bigham,  J.  as  to  the  cost  of  repairs.     But  I  see 
no  reason  to  differ    from   the    conclusion  thi^ 
22,5592.  was  a  proper  estimate  of  the  outlay  neces- 
sary to  mnstate  the  ship. 

But  it  was  contended  for  the  plaintiff  that, 
upon  the  assumption  that  the  entire  cost  of 
repairs  did  not  exceed  the  sum  of  22,5592.,  U>e 
plaintiff  was  nevertheless  entitled  to  treat  the 
loss  as  total.  It  was  argued  that  the  question 
to  be  determined  was  whether  or  not  a  prndent 
uninsured  owner  would  abandon  the  adventure 
and  sell  the  wreck  as  she  lay  on  the  rocks. 
In    ariiving    at    a  conclusion  on  this    subject, 
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the  owner,  it  was  said,  would  take  into  account 
the  Talue  of  the  damaged  vessel,  and  would 
certainly  sell  rather  than  repair.  I  am  unable  to 
agree  with  this  reasoniug.  The  solution  of  the 
question  whether  there  is  a  constructive  total 
loss  may  sometimes  be  helped  by  considering 
what  a  prudent  owner  would  do,  where,  for 
instance,  a  stranded  vessel  is  immediately  sold 
on  the  ground  that  salvage  operations  were  diffi- 
cult and  the  result  unce^ain.  But  it  seems  to 
me  in  such  a  case  as  the  present,  where  the  actual 
costs  of  repairs  have  been  ascertained  and  are  not 
a  matter  of  estimate,  the  matter  cannot  be  dealt 
with  on  that  footing.  The  question  is  not  what 
an  owner  would  consider  the  course  most  advan- 
tageous to  himself.  What  has  to  be  determined 
is  to  what  extent  the  ship  has  been  damaged  by 
the  perils  insured  against,  and  thus  to  settle 
whether  the  loss  is  partial  or  total.  It  is  total  if 
the  prosecution  of  the  voyage  has  become  com- 
mercially impracticable.  In  recent  times,  with 
the  readier  means  of  communication  open  to 
underwriters,  the  condition  of  a  stranded  ship  is 
rarely  left  to  mere  speculation.  When  notice 
of  abandonment  has  been  given  the  skilled 
agents  of  the  underwriters  are  enabled  to 
visit  the  yessel,  and  they  can  generally  form 
a  sound  judgment  as  to  whether  the  ship  can 
be  saved.  Where  there  is  a  fair  prospect  of 
reinstatement,  salvage  operations  are  undertaken 
on  behalf  of  the  insurers  without  requiring  the 
owner  to  incur  any  expense.  In  this  case  the 
usual  course  was  followed.  The  salvage  operations 
succeeded,  and  the  underwriters  satisfied  the 
learned  judge  that  the  loss  was  partial  and  not 
totaL  They  arrived  at  this  result  by  showing 
that  the  cost  of  rendering  the  ship  as  serviceable 
as  she  was  when  insured  was  less  than  the  repaired 
value.  The  argument  that  the  real  question  was 
what  an  imaginary  owner  would  do  when  his 
vessel  was  still  on  the  rocks  seems  to  me  not  to  be 
open  to  the  plaintiff.  Any  such  general  principle 
would  seriously  prejudice  underwriters,  and  might 
impose  upon  them  losses  which  were  not  due  to 
the  perils  insured  against.  The  test  applicable 
here  is  that  sanctioned  in  the  many  decisions 
referred  to  by  counsel  for  the  underwriters 
from  Mo»8  v.  Smith  {uhi  sup.)  to  Sailing  Ship 
BUnrmore  Company  v.  Macredie  (ubi  sup.).  The 
rule  seems  to  me  to  have  been  properly  applied 
by  Bigham,  J.  But  it  was  further  'Urged  for 
the  plaintiff  that,  in  determining  the  question 
of  the  right  to  abandon,  the  value  of  the 
damaged  ship  should  be  added  to  the  cost  of 
repairs.  Wiui  this  addition  the  valuation  fixed 
by  the  policy  would  be  largely  exceeded.  The 
application  of  this  supposed  mode  of  calcula- 
tion would  seem  to  involve  unreasonable  results, 
for,  in  adjusting  the  amount  the  assured  could 
recover  under  his  policy,  what  is  saved  from  the 
perils  insured  against  is  treated  as  having  been 
lost.  The  authority  relied  upon  by  the  plaintiff's 
counsel  was  a  dictum  of  Lord  Abinger  in  his 
judgment  in  Young  v.  Turing  (2  M.  &  G.,  at 
p.  601).  It  was  admitted  that  the  point  had  not 
been  dealt  with  in  that  case,  either  at  Nisi  Prius 
or  in  the  Court  of  Common  Pleas,  and  the  obser- 
vation (k  the  Chief  Baron  was  not  necessary  for 
the  decision  of  the  court.  Further,  that  with  the 
exception  of  the  recent  judgments  at  Nisi  Prius 
referred  to  in  the  argument,  the  authority 
of   Young  v.  Turing  {uhi  sup.)  upon  this  point 


had  not  been  judicially  approved.  It  is  notice- 
able that  at  the  trial  no  evidence  was  offered  to 
show  that  average  adjusters  acted  upon  any  such 
rule.  The  subject  is  discussed  unfavourably  to 
the  plaintiff's  contention  in  2  Phillips  on  Insur- 
ance, s.  1534 ;  Carver's  Carriage  by  Sea,  3rd  edit., 
s.  303 ;  and  2  Amould  on  Marine  Insurance,  7th 
edit.,  s.  1124.  I  am  of  opinion  that  the  plaintiff's 
contention  fails,  and  that  in  determining  whether 
the  ship  can  be  repaired  the  assured  is  not  entitled 
to  add  the  damaged  value  of  the  ship  to  the  cost 

of  repairs.  j,         ,  , .      .      , 

^  Appeal  dismtssea. 

Solicitors  for  the  plaintiff,  Downing^  Bolam, 
and  Co.f  for  Downing  and  Handcock,  Cardiff. 

Solicitors  for  the  defendants,  Waltons,  Johnson 
Buhb,  and  Whatton. 


HIGH    COURT    OF    JUSTICE. 

KING'S  BENCH  DIYISIGN. 

Wednesday,  April  8, 1903. 

(Before  Kennedy,  J.) 

Aetieselskabbt  Inglewood  u.  Millar's 
Kabbi  and  Jabbah  Fobests  Limited,  (a) 

Charter-party — Demurrage — Load  as  customary 
always  afloat — Draught  insufficient  to  complete 
loading — Obstacles  to  loading  caused  by  char- 
terers— Lay  days. 

By  a  charter-party  a  ship  was  to  proceed  to  B.  or 
so  near  thereto  as  she  could  safety  get,  and  there 
load  as  customary,  always  afloat,  at  su^h  wharf, 
jetty,  or  anchorage  as  the  charterers^  agent  might 
direct,  a  certain  cargo. 

Owing  to  her  draught  the  ship  could  not  have 
loaded  fully  at  the  berth  at  the  jetty,  but  accord- 
ing to  the  custom  of  the  port  she  would  be  moved 
when  partly  loaded  from  the  jetty  to  an  anchorage 
to  complete  loading. 

Held,  that  the  lay  days  did  not  begin  to  run  until 
the  ship  was  at  the  jetty  or  anchorage  the  char- 
terers*  agent  directed,  and  that  the  fact  that  she 
could  not  fully  load  there  m^e  no  difference 
and  did  not  prevent  the  charterers  requiring  her 
to  come  to  the  jetty  and  claiming  that  the  lay 
days  did  not  commence  until  she  was  at  the 
jetty. 

If  a  ship  is  prevented  from  going  to  the  loading 
place  which  the  charterer  has  a  right  to  name  by 
obstacles  caused  by  the  charterer  or  in  con- 
sequence  of  the  engagements  of  the  charterer,  the 
lay  days  commence  to  count  as  soon  as  the  ship 
is  ready  to  load  and  would  but  for  such  obstacles 
or  engagements  begin  to  load  at  sv^h  place. 

COMMBBCIAL  CAUSE. 

The  plaintiffs*  claim  was  for  demurrage  of  their 
ship  Inglewood  against  the  defendant  as  char- 
terers. 

By  a  charter-party  dated  the  20th  Nov.  1900 
the  defendants  chartered  the  plaintiffs'  ship  to 
proceed  to  Bunbury  or  so  near  thereto  as  she 
might  safely  get,  and  there  load  as  customary, 
always  afloat,  at  such  wharf,  jetty,  or  anchorage 
as  the  charterers'  agent  may  direct,  a  cargo  of 
karri  and  (or)  jarrah  timber,  and,  being  loaded, 
to  proceed  as  ordered  to  a  port  in  the  United 
Kingdom. 

(o)  Beportea  by  W.  urn  B,  Hb^bb&t,  Esq.,  Bamster-at-L«w. 
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It  was  provided  by  the  chai'ter  -  party  as 
follows : 

Twenty -eight  weather- working  days,  Sundays  and 
holidays  excepted,  are  to  be  allowed  ...  for  send- 
ing the  oargo  alongside  .  .  .  commenoing  twenty- 
four  hoars  after  written  notioe  has  been  given  of  ship 
being  wholly  clear  of  ballavt  and  ready  to  take  in  cargo. 

The  ship  arrived  at  Bunbnry,  Western  Australia, 
on  the  26th  May  1901. 

She  was  ready  in  all  respects,  and  notice  was 
given  by  the  captain  on  the  27th  May,  at  that 
time  the  ship  being  moored  in  the  outer  harbour. 

On  the  28th  May  she  was  ordered  by  the  char- 
terers* agent  to  the  jetty. 

All  the  other  material  facts  and  the  arguments 
of  counsel  appear  in  his  Lordship's  judgment. 

Carver,  K.G.  and  Leek  for  the  plaintiffs. 

J.  A,  Hamilton,  K.O.  and  Percy  C.  Morris  for  the 
defendants. 

Kennedy,  'J.  read  the  following  written 
judgment: — I  am  of  opinion  that  in  construing 
this  chai*ter-party  I  am  bound  by  the  authori- 
ties, and  especially  by  the  decision  of  the  Court 
of  Appeal  in  Tharsis  Copper  Company  v.  Morel 
(65  L.  T.  Rep.  659;  7  Asp.  Mar.  Cas.  106; 
(1891)  2  Q.  B.  647),  followed  by  CoUins,  J.  in 
Sanders  v.  Jenkins  (1897)  1  Q.  B.  93),  to  hold 
that  under  th«  words  stating  the  shipowner's 
undertaking — viz.,  to  "  load  as  customary,  always 
afloat,  at  such  wharf,  jetty,  or  anchorage  as  the 
charterers'  agents  may  direct  *' — the  effect  is  the 
same  as  if  the  jetty  or  anchorage  had  been  named 
in  the  charter-party,  so  that  the  twenty-eight  lay 
days,  in  the  absence  of  special  circumstances, 
would  not  run  until  the  Inglewood  had  got  to  the 
jetty  or  anchorage.  Mr.  Carver,  for  the  plaintiffs, 
contended  that  they  began  to  run  as  soon  as  the 
Inglewood  was,  according  to  the  master's  notice 
to  the  charterers  given  on  the  27th  May  (the  day 
after  her  arrival  at  Bunbury),  and  when  she  was 
lying  at  a  mooring  buoy  in  the  outer  harbour, 
ready  to  load.  I  find  myself  unable  to  adopt  this 
view  after  the  decision  of  the  Court  of  Appeal  to 
which  I  have  referred.  I  agree  with  Mr.  Carver 
that  the  words  in  the  cancelling  clause  "  in  all 
respects  ready  for  loading  "  would  be  satisfied  by 
a  readiness  to.  load  anywhere  in  the  port.  But 
the  purview  of  this  clause  is  different  from  the 
purview  of  the  demurrage  clause;  and,  if  the 
charterers  possess,  as  they  do  here,  a  right  to 
order  the  ship  to  a  particular  place  of  loading  in 
the  port,  I  think  that  I  must  hold  that  **  reiady 
to  take  in  oargo  "  in  the  demurrage  clause  means 
ready  alongside  the  ordered  place  of  loading. 
When  the  charterers  in  this  case  ordered  the 
Inglewood,  as  they  did,  to  load  at  the  jetty,  the 

J'etty  became  the  place  of  loading,  as  though  it 
lad  been  originally  named  in  the  charter-party ; 
and  in  the  absence,  as  I  have  said,  of  special  cir- 
cumstances, the  lay  days  could  not  commence 
until  the  Inglewood  was  ready  to  take  in  cargo  at 
that  place. 

Two  grounds  for  not  applying  the  general 
rule  were  relied  upon  by  the  plaintiffs.  First, 
that  the  jetty  was  not  a  place  at  which  the 
Inglewood  could  "  take  on  board  all  her  cargo 
always  afloat."  This  is  true.  Owing  to  her 
draught  when  partly  loaded  she  was  a  ship  which 
must  be  moved  after  being  partly  loaded  from  the 
jetty  to  an  anchorage,  as  in  fact  she  was  moved 


on  the  3rd  July.  But  I  do  not  think  that  this  in 
itself  prevented  the  defendants  from  requiring 
her  to  come  to  the  jetty  and  claiming  that  the  lay 
days  did  not  commence  till  she  arrived  at  the 
jetty.  To  load  part  of  the  cargo  at  the  jetbr  at 
one  or  more  berths  there,  and  part  af terwardis  at 
the  anchorage,  was,  upon  the  evidence,  a  waj, 
though  not  the  most  usual  way,  of  loading  at 
Bunbury.  The  words  "load  in  the  cuBtomary 
manner  always  afloat "  have  been  interpreted  by 
Lord  Watson  in  Carlton  Steamship  Compantf 
V.  Castle  Mail  Packets  Company  (78  L.  T.  K^. 
661 ;  8  Asp.  Mar.  Law  Cas.  402 ;  (1898)  A  C. 
486).  "These  words,"  he  says,  "according  to 
their  natural  meaning,  go  no  further  than  to 
impose  a  qualification  of  the  charterer's  right 
to  load,  by  negativing  his  right  to  pat  cajrm  on 
board  except  at  times  when  the  ship  is  afloat" 
I  know  of  no  authority  compelling  me  to  hold, 
nor  do  I  consider  that  it  would  be  a  reasonable 
meaning  to  put  upon  this  charter-party,  that  the 
charterer,  in  order  to  exercise  properly  his  right 
to  name  a  place  of  loading,  when  the  loading  and 
lav  days  are  to  commence,  must  name  a  place 
where  all  the  cargo  is  to  be  put  on  board.  I 
see  nothing  to  prevent  the  charterer  from  ordering 
her  to  be  shifted,  as  her  safety  in  loading  or  con- 
venience may  require,  to  a  better  or  more  con- 
venient  berth  either  at  the  jetty  or  at  an 
anchorage,  for  the  further  prosecution  or  the 
completion  of  the  loading.  The  lay  days  here 
are  a  fixed  number  of  days,  and  the  shipowner 
therefore  is  amply  protected,  directly  the  v^ael 
has  been,  in  the  nrst  instance,  taken  to  the  loading 

Slace,  so  that  her  lay  days  commence  to  ran. 
directly  that  event  has  happened  the  charterer 
becomes  bound  to  complete  the  loading,  wherever 
it  is  done,  within  a  definite  time. 

The  second  circumstance  relied  upon  by  the 
plaintiffs  is  a  different  one.  If  a  ship  is  prevented 
from  going  to  the  loading  place,  which  the  char- 
terer  has  the  right  to  name,  by  obstacles  caused  bj 
the  charterer  or  in  consequence  of  the  engagements 
of  the  charterer,  the  lay  days  commence  to  count 
as  soon  as  the  ship  is  ready  to  load,  and  would,  but 
for  such  obstacles  or  engagements,  begin  to  load 
at  that  place.  This  is  in  substance  the  proposi- 
tion deduced,  and,  in  my  opinion,  rightly  deduced, 
from  the  cases,  by  Mr.  Carver  in  his  work  on 
Carriage  by  Sea,  3rd  edit.,  s.  627.  The  law  is 
stated  by  Barnes,  J.  in  Ogmore  Steamship  Com- 
pany V.  Borner  and  Co,  (6  Com.  Cas.  110) :  "  It 
appears  to  follow  that  if  the  charterers  have  other 
vessels  which  they  have  to  discharge,  and  haTe 
arranged  to  discharge,  in  the  dock  before  the 
vessel  which  by  the  cnarter  is  to  proceed  to  the 
dock,  and  by  the  practice  of  the  port  will  not  be 
admitted  into  the  dock  while  the  charterers  have 
the  other  vessels  in  the  way,  the  charterers  do 
prevent  the  shipowners  from  performing  their 
contract  until  the  charterers  have  cleared  awar  the 
impediments."  In  Watson  v.  Borner  and  Co,  (5 
Com.  Cas.  377)  the  particular  facts  were  held  not 
to  justify  the  application  of  the  principle ;  but  at 

E.  379  the  existence  of  the  principle  is  stated  by 
lOrd  Halsbury,  L.C. :  "No  doubt  if  the  char- 
terers had  presented  any  impediment  preventing 
performance  of  the  shipowners'  obligation  dif- 
ierent  considerations  might  have  arisen."  In  the 
later  case  of  Harrowing  v.  Dupre  (7  Com.  Cas. 
157)  my  brother  Bigham  cites  Barnes,  J.'s  state- 
ment of  the  law  without  expressing  any  dissoit, 
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whilst  holding  that  the  facts  of  Harrowing  v. 
Dupre  gave  no  room  for  the  contention  which  the 
plaintiffs  sought  to  found  upon  it.     What  are  the 
facts  in  the  present  caser    On  the  27th  May, 
when  the  plaintiffs'  captain  gave  notice  of  readi- 
ness to  load,  the  defendanto  might  have  wholly 
loaded  the  Inglewood  by  means  of  lighters  where 
she  then  lay.    Such  a  course,  though  the  less 
ordinary,  was  not  an  unprecedented  method  of 
loading  at  Bunbury.    The  defendants'  manager 
at  Bunbury  says  that  the  only  reason  why  the 
steam  lighter  did  not  lighter  cargo  to  the  Ingle- 
wood  in  the  stream  was  because  he  had  told  the 
captain  to  bring  the  vessel  to  the  jetty.    He  had 
a  perfect  right  to  exercise  the  charter-party  option 
in  that  way.    The  mere  fact  that  there  were  no 
free  berths  on  the  east,  the  only  practicable  side 
of  the  jetty  cdd  not  disentitle  him  from  so  exer- 
cising his  optioil,  for  the  charter-party  contains 
no  provisions  entitling  the  shipowner  to  have  a 
"  fp»B  "  or  "  ready  "  wfiwf  or  b^h  nominated  by 
the  charterer.      Nor  was  there  any  permanent 
physical  obstruction  preventing  the  ship   from 
getting  to  the  jettv,  so  as  to  ms^e  the  exercising 
by  the  charterer  of  his  option  as  to  the  place  of 
loading  no  real  exercise  of  the  option  at  all.    But 
then  comes  in  a  consideration  which  seems  to  me 
materially  to  affect  the  rights  and  obligations  of 
the  parties.    Of  the  four  available  berths  on  the 
eastern  side  of  the  jetty,  which  it  is  admitted 
here  was  the  only  side  which  was  practically 
ayailable  for  a  vessel  like  the  Inglewood  at  that 
time,  three  were  taken  up    by  the  charterers' 
vessels  which   the    charterers   were   themselves 
loading,  so  that  in  ordering  the  Inglewood  to  the 
jetty  he  was  ordering  her  not  merely  to  a  jetty  to 
which  she  could  not  go  because  other  vessels  were 
there,  but  to  which  she  could  not  go  because 
other  vessels  of  the  charterers  were  there.    But 
for  engagements  made  by  him  in  relation  to  those 
other  vesseb  the  jetty  would  have  been  open  to 
the  Inglewood,     Further,  according  to  the  evi- 
dence, there  was  nothing  to  prevent  the  charterer, 
if  he  chose,  from   making  room  for  the  Ingle- 
wood   at   the  jetty    by    ordering    any    one   of 
his  other  vessels  at  the  jetty  to  complete  loading 
at  the  anchorage.     The  evidence  showed  that 
vessels  do  so  complete  their  loading,  as,  in  fact,  the 
Inglewood  afterwards  did  on  this  vovage — and, 
indeed,  vessels  beyond  a  certain  draught  must  do 
BO,  as  they  could  not  lie  afloat  at  the  jetty  when 
fully  loaded.  I  have  no  evidence  of  the  particular 
contracts  which  the  charterers  had  with  regard  to 
their  other  vessels.    I  cannot  presume  that  they 
were  prevented  by  the  terms  of  any  of  the  con- 
tracts from  ordering  them  to  make  room  for  the 
Inglewood  and   complete  their  loading   at  the 
anchorage.       The   harbour-master's    permission 
would  be  required,  but  there  is  no  suggestion  that 
if  it  had  been  asked  for  it  would  have  c^en  refused. 
In  these  circumstances  I  think  that  the  principle 
stated  by  Barnes,  J.  applies,  and  that  the  plain- 
tiffs are  entitled  to  count  the  lay  days  as  from 
the  28Ui  May.     But  if  they  so  commenced  the 
master  of  the  Inglewood  had  no  right  whatever 
to  refuse  to  proceed  to  the  jetty  at  the  beginning 
of  June,  when  the  Oudrun,  one  of  the  vessels  at 
the  jetty,  was  temporarily  moved  away  to  the 
baUast  ground.    Whatever  the  uncertainty  of  the 
length  of  the  Oud/run*8  absence  might  be,  the 
master  of  the  Inqlewood  had  no  right,  in  my 
judgment,  if  his  lay  days  had  begun  to  run,  to 


refuse  to  give  the  charterers  the  opportunity  of 
putting  cargo  on  board  the  Inglewood  at  the 
3etty.  How  much  could  have  been  loaded  in  the 
time  is  disputed,  but  I  think  that  the  defendants 
are  justly  entitled  to  a  liberal  interpretation  of 
the  evidence,  and  I  hold  that  150  tons  might  have 
been  loaded.  Taking  this  view,  and  omitting 
from  the  total  of  lay  days  days  which  were  not 
weather- working  days  and  Sundays,  but  including 
Saturdays — for  I  cannot  accept  the  defendants^ 
view  that  Saturdays  should  be  treated  as  holidays 
vnthin  the  exception  clause  —  I  find  that  there 
were  six  days'  demurrage,  in  respect  of  which  the 
plaintiffs,  at  the  charter-party  rate,  are  entitled 
to  73Z.  8«.  Qd.  Judgment  accordingly. 

Solicitors:   Stohes  and  Stohee ;  James   White 
and  Leonard. 


May  4  and  12, 1903. 
(Before  Biqham,  J.) 

BOABD  OF  TbADB  V,  SAILING  ShIP 

Glbnpaek.  (a) 

Seaman — Distressed — Wages  in  excess  of  expenses 
—Merdiant  Shipping  Act  1894  (57  &  58  Vict, 
c.  60),  «.  193 — Merchant  Shipping  (Mercantile 
Marine  Fund)  Act  1898  (61  &  62  Vict.  c.  44),  s.  4. 

A  seaman  shipwrecked  (ibroad  is  no  less  a  **  dis- 
tressed seaman  "  within  the  meaning  of  the 
Merchant  Shipping  Acts,  because  the  wages  d(JLe 
to  him  and  paid  to  him  abroad  are  in  excess  of 
the  expenses  incurred  for  his  maintenance  a/nd 
passage  horns. 

Production  of  the  account  of  the  expenses  mentioned 
in  sect.  193  (3)  of  the  Merchant  Shippina  Act 
1894  amd  proof  of  its  payment  are  conclusive 
evidence  of  the  right  of  the  Board  of  Trade  to 
recover  such  expenses. 

Action. 

The  defendants  were  the  registered  owners  of 
the  Olenparh,  a  British  ship  within  the  meaning 
of  the  M!erohant  Shipping  Act  1894. 

In  May  1900  the  Glenparh  left  Barry  (Cardiff) 
on  a  voyage  to  GapNe  Town  and  (or)  any  ports  or 
places  within  the  limits  of  75  degrees  north  and 
60  degrees  south  latitude,  the  maximum  time  to 
be  three  years'  trading  in  any  rotation  and  to  end 
in  the  United  Kingdom  or  continent  of  Europe 
between  the  Elbe  and  Brest  inclusive,  at  master's 
option. 

On  the  29th  Jan.  1901  the  Olenpark,  in  the 
course  of  the  voyage  left  Port  G^rmein,  in  South 
Australia,  on  a  Voyage  to  Algoa  Bay,*her  crew 
consisting  of  twenty-six  hands  all  told — ^namely, 
master,  two  mates,  cook,  steward,  carpenter,  sail- 
maker,  boatswain,  five  apprentices  (one  of  whom 
acted  as  third  mate),  twelve  A.B.S,  and  one  ordi- 
nary seaman. 

On  the  1st  Feb.  1901  the  Olenpark  struck  on  a 
sunken  rock  near  Wedge  Island,  in  Spencer  Gulf, 
South  Australia,  and  became  a  total  wreck.  The 
crew  lost  the  whole  of  their  effects  except  the 
clothes  they  were  wearing,  but  were  saved  and 
taken  in  the  ship's  boats  to  Port  Yictoria,  in 
South  Australia,  arriving  there  on  the  2nd  Feb. 
1901. 

The  log  and  agreement  with  the  crew  were  lost 
with  the  vessel. 

(a)  Beportad  by  W.  dm  B.  UiBBKaT,  Esq.,  BMrlBier-ftfrL&w. 
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Between  the  2nd  and  the  4th  Feb.  1901  the  crew 
were  subBisted  at  Port  Victoria  by  the  Governor 
of  Soath  Australia  on  behalf  of  the  Crown,  acting 
by  the  Marine  Board  of  South  Australia,  at  a  cost 
(excluding  that  incurred  in  respect  of  the  master) 
of  13Z.  Is. 

On  the  4th  Feb.  1901  the  crew  were  provided 
with  passages  from  Port  Victoria  to  Port  Adelaide 
by  the  same  authority  at  a  cost  (excluding  that 
incurred  in  respect  of  the  master)  of  201.  IQs, 

The  crew  on  their  arrival  on  the  4th  Feb.  at 
Port  Adelaide  were  (except  the  master)  subsisted 
there  by  the  same  authority  at  a  cost  of  26/.  5s., 
and  were  also  provided  by  the  same  authority 
with  necessary  clothing. 

On  the  6th  Feb.  1901  the  representatives  of  the 
owners  of  the  Glenpark  at  Port  Adelaide,  in  the 
presence  of  the  superintendent  of  the  Mercantile 
Marine  Board  of  South  Australia  paid  each 
member  of  the  crew  the  balance  of  wages  due  to 
him  under  the  agreement  with  the  crew  up  to  the 
time  the  vessel  was  lost. 

The  majority  of  the  crew  obtained  employment 
at  Port  A  delaide,  but  eight  members  thereof  failed 
to  obtain  any  employment,  and  were  provided 
with  passages  to  the  United  Kingdom  by  the  same 
authority  at  a  cost  of  631.  28.  6d. 

As  regards  the  members  of  the  crew  (excluding 
the  master)  the  total  expenses  incurred  on  their 
behalf  by  the  authority  were  altogether  the  sum 
of  236L  5«.  Id. 

The  Board  of  Trade,  on  behalf  of  the  Crown, 
paid  the  sum  of  236Z.  58.  Id,  to  the  authority 
as  money  due  to  them  in  respect  of  expenses 
incurred  on  account  of  distressed  seamen  within 
the  meaning  of  sect.  193  of  the  Merchant  Shipping 
Act  1894,  and  the  Board  of  Trade  contended  that 
they  were  entitled,  on  behalf  of  the  Crown,  to 
recover  the  whole  of  that  sum  from  the  defendants 
under  the  same  section. 

The  defendants  paid  to  the  plaintiffs,  and 
the  plaintiffs  accepted  without  prejudice, 
various  sums  amountmg  in  all  to  136Z.  6s,  2d.  in 
respect  of  the  expenses  of  members  of  the  crew, 
fourteen  in  number,  and  with  regard  to  the 
expenses  of  such  members  the  defendants  admitted 
liability,  and  no  question  of  further  payment  in 
reference  to  such  members  arose. 

As  regards  these  fourteen  members  of  the  crew, 
the  wages  so  paid  to  them  were  in  every  case  less 
than  the  amount  expended  on  their  behalf  as 
hei*einbefore  mentioned.  The  sum  of  136/.  68.  2d, 
was,  in  fact,  greater  by  1/.  58.  6d.  than  the 
amount  of  the  expenses,  but  the  difference  was 
for  the  purpose  of  this  case  to  be  treated  as 
immaterial. 

The  balance  of  the  total  sum  of  236Z.  58.  Id. — 
namely,  99/.  188.  lid. — had  never  been  paid  to  the 
plaintiffs  by  the  defendants  in  whole  or  in  part, 
and  the  plaintiffs  now  claimed  such  balance  from 
the  defendants  in  this  action. 

Such  balance  represented  the  amount 'of  expenses 
incurred  on  behalf  of  the  eleven  remaining 
members  of  the  crew  other  than  the  fourteen 
members  above  mentioned,  the  wages  paid  to 
whom  as  aforesaid  were  in  every  case  greater  than 
the  expenses  so  incurred. 

By  the  Merchant  Shipping  Act  1894  (57  &  58 
Vict.  c.  60) : 

Seot.  193  (1).  Where  any  expenses  on  account  of 
any  such  distressed  seaman  or  apprentice  as  follows — 


namely :  (a)  Any  seaman  or  apprentice  belonging  to  a 
British  ship  who  has  been  disobarged  or  left  behind 
abroad  without  full  compliance  on  the  part  of  the  muter 
with  provifiions  in  that  behalf  in  this  Act  oontftined. 
h)  A  snbjeot  of  Her  Majesty  who  has  been  engaged 
to  serve  in  a  ship  belonging  to  the  Government  or  to  a 
subject  or  citizen  of  a  foreign  country  either  for  hit 
maintenance,  necessary  clothing,  conveyance  home,  or,  in 
case  of  death,  for  his  burial  or  otherwise  in  accordance 
with  this  Act,  are  incurred  by  or  on  behalf  of  the  Crown, 
or  are  incurred  by  the  government  of  a  foreign  oountry 
and  repaid  to  that  Government  by  or  on  behalf  of  the 
Crown,  those  expenses  togfether  with  the  wages,  if  any, 
due  to  the  seaman  or  apprentice,  shall  be  a  charge  npoo 
the  ship,  whether  Britiah  or  foreign,  to  which  such  dis- 
tressed seaman  or  apprentice  belonged  and  shall  be  a 
debt  to  the  Crown  from  the  master  of  the  ship  or  from 
the  owner  of  the  ship  for  the  time  being,  and  alao  if  the 
ship  be  a  foreig^u  ship  from  the  person,  whether  principal 
or  agent,  who  engaged  the  seaman  or  apprentioe  for 
aervice  in  the  ship.  (2)  The  debt  in  addition  to  any 
fines  which  may  have  been  incurred  may  be  recovered 
by  the  Board  of  Trade  on  behalf  of  the  Crown  either 
by  ordinary  process  of  law  or  in  the  court  and  manner 
in  which  wages  may  be  recovered  by  seamen.  (3)  In 
any  proceeding  for  such  recovery  the  production  of  the 
account  (if  any)  of  the  expenses  furnished  in  aooordaooe 
with  this  Act  or  the  distressed  seamen  regulationa,  and 
proof  of  payment  of  the  expenses  by  or  on  behalf  of  the 
Board  of  Trade  shall  be  aufficient  evidence  that  tiie 
expenees  were  incurred  or  repaid  under  this  Act  by  or 
on  behalf  of  the  Crown. 

By  the  Merchant  Shipping  (Mercantile  Marine 
Fund)  Act  1898  (61  &  62  Vict.  c.  44) : 

Sect.  4.  Sect.  193  of  the  Merchant  Shipping  Act  1894 
(which  relates  to  the  recovery  of  expenses  incurred  on 
account  of  distressed  aeamen)  shall  extend  to  expenaei 
incurred  under  that  Act  on  account  of  any  diatreesed 
Bcamen  within  the  meaning  of  that  Act  except  where  it 
is  certified  in  pursuance  of  sect.  188  of  the  Act  that 
the  cause  of  a  seaman  being  left  behind  is  deaertion  or 
disappearance,  and  paragraphs  (a)  and  (b)  in  anb. 
sect.  1  of  the  said  sect.  193  shall  be  repealed. 

The  Attorney-General  (Sir  B.  Finlay,  KC), 
The  Solicitor-Oeneral  (Sir  E.  Carson,  K.C.),  and 
H.  Sutton  for  the  Board  of  Trade. — The  questiOT 
here  turns  upon  the  construction  of  certain 
sections  cf  the  Merchant  Shipping  Act  1894  as 
amended  by  the  Act  of  1898.  Sects.  184  and  185 
deal  with  *'  destitute "  seamen,  and  they  are  so 
described,  and  are  Lascars  and  coloured  seamen. 
Sects.  186  to  189  are  concerned  with  "leaving 
seamen  abroad."  Under  sect.  186  it  is  dear  and 
unambiguous  that  where  the  service  of  a  seaman 
belonging  to  a  British  ship  terminates  abroad  he 
is  entitled  to  his  wages  and  his  passage  home  at 
the  expense  of  the  owners.  They  referred  to 
sects.  187, 188,  and  189.  Sect.  189  (7)  (c)  excepts 
such  expenses  as  the  owner  or  master  is  by  this 
Act  required  to  pay.  That,  we  submit,  refers  to 
sect.  193  and  sect.  207.  The  next  group  of  sections 
runs  from  sect.  190  to  sect.  194,  and  deals  with 
**  distressed  "  seamen.  Sect  190  gives  the  Board  of 
Trade  power  to  make  regulations  as  to  the  nuun- 
tenance  and  relief  of  distressed  seamen.  Sect  191 
contains  provisions  for  their  maintenance  and 
relief,  and  by  sect.  192  masters  of  British  ships 
are  compelled  to  take  distressed  seamen.  They 
referred  to  sect.  193.  The  du^  of  determining 
whether  those  persons  fall  withm  the  deecriptian 
of  distressed  seamen  is  cast  upon  the  Board  cl 
Trade,  and  the  production  of  the  account  of  the 
expenses  and  proof  of  the  payment  of  those 
expenses  by  the  Board  of  Trade  is  oondosive. 
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They  referred  to  sects.  207  and  208.  That  is  the 
law  as  it  stood  in  1894.    They  referred  to 

The  Merchaoit  Shipping  (Mercantile  Marine  Fund) 
Act  1898  (61  &  62  Yiot.  o.  44),  a.  4. 

Sect  193  of  the  Act  of  1894  as  amended  by  this 
section  is  sufficient  to  cover  this  case.  It  cannot 
make  any  difference  on  this  point  as  to  whether 
a  man  is  a  distressed  seaman  or  not,  whether 
his  wages  have  been  paid  to  him.  These  men 
were  in  every  sense  distressed.  They  were  abso- 
lutely destitute,  for  they  had  come  on  shore  with 
nothin|^  except  the  clothes  they  wore,  and  the 
authorities  were  bound  under  the  Act  to  relieve 
and  maintain  them.  It  is  clear  from  the  statute 
that  the  words  "  distressed  seamen  *'  are  used  for 
the  purpose  of  denoting  sailors  who  by  reason  of 
shipwreck  will  have  to  incur  expenditure  for  their 
maintenance  and  return  home,  and  such  a  seaman 
does  not  cease  to  be  distressed  because  the  amount 
of  his  wages  has  been  paid  to  him.  He  is  dis- 
tressed by  the  fact  that  he  has  to  maintain  him- 
self in  a  foreign  place,  and  has  to  find  his  way 
home.    The  word  used  here  is  not  "  destitute.'' 

Banekwerts,  K.C.  and  Leslie  Scott  for  the 
defendants. — Here  the  service  terminated  by  the 
wreck,  and  consequently  under  sect.  158  the  sea- 
man was  entitled  to  be  paid  his  wages  up  to  date. 
If  the  watfes  are  not  paid  then  the  seaman  can  be 
distressed,  and  the  fact  that  the  seaman  is  entitled 
to  wages  makes  no  difference,  but  while  he  has 
sufficient  monev  to  support  himself  he  cannot  be 
distressed.  With  regard  to  sect.  193  (3),  the 
account  is  only  to  be  evidence,  not  conclusive 
evidence.  The  word  "  sufficient "  was  considered 
in  Barraclough  v.  Greenhaugh  (8  B.  &  S.  623 ; 
L.  Rep.  2  Q.  B.  612),  and  it  was  held  that  it  did 
not  mean  **  conclusive."    They  also  referred  to 

Northard  v.  Pepper,  10   L.  T.  iiep.  782;  17  C.  B. 

N.  8.  39 ; 
Reg.  V.  Fordham,  L.  Rep.  8  Q.  B.  501. 
The  Solicitor-Oeneral  in  reply. 

Bioham,  J. — The  first  question  which  I  have  to 
determine  in  this  case  is  whether  those  men  who 
received  wages  in  excess  of  the  expenses  incurred 
on  their  behalf  were  "  distressed  seamen  "  within 
the  meaning  of  the  Merchant  Shipping  Act  1894 
(57  &  58  Tict.  c.  60).  The  defendants  say  that 
they  were  not,  upon  the  ground  that  the  Act  was 
not  intended  to  assist  men  who  are  in  a  position 
to  assist  themselves.  It  is  necessary,  therefore, 
to  look  at  the  terms  of  the  Act.  Part  2  deals 
with  the  rights  and  duties  of  owners,  masters, 
and  crews  of  seagoing  ships  registered  in  the 
United  Kingdom.  One  subdivision  of  this  part 
is  headed  "Distressed  Seamen,"  and  it  com- 
prises sects.  190  to  193  of  the  Act  inclusive.  By 
sect.  190  the  Board  of  Trade  is  empowered  to 
make  regulations  for  the  relief,  maintenance,  and 
sending  home  of  seamen  found  in  distress  abroad ; 
and  the  section  enacts  that  no  seaman  shall  have 
any  right  to  be  relieved,  maintained,  or  sent  home 
except  in  the  cases  provided  by  those  regulations. 
In  pursuance  of  the  directions  in  this  section,  the 
Board  of  Trade  has  made  regulations,  and  by 
No.  86  it  is  declared  that  the  persons  to  be 
relieved  shall  include  seafaring  persons  who, 
having  been  engaged  in  merchant  ships,  are  ship- 
wrecked and  found  in  distress  in  foreign  ports. 
No  relief,  however,  is  to  be  afforded  to  ship- 
wrecked seamen  who  refuse  to  work  their  pas- 


sage home  or  who  refuse  to  accept  reasonable 
employment  (regulation  No.  90),  nor  are  ship- 
wrecked seamen  who  stand  by  the  wreck  to  salve 
Sroperty  to  be  considered  as  distressed  seamen 
unng  the  time  they  are  so  earning  money  (regu- 
lation No.  95).  Thus  the  regulations  mention 
who  are  and  who  are  not  to  receive  relief.  Then 
sect.  191  of  the  Act  directs  how  distressed  seamen 
are  to  be  relieved.  The  duty  of  affording  the 
relief  is  cast  upon  governors,  Consular  officers, 
and  others  who  are  named  in  the  section,  and 
who  are  referred  to  in  the  Act  as  the  authorities. 
This  section  directs  such  authority  to  find  a  pas- 
sage home  for,  and  in  the  meantime  to  maintain, 
any  seamen  who,  by  reason  of  having  been  ship- 
wrecked, are  in  distress  in  any  place  abroad,  and 
enacts  that  the  authority  shall  be  paid,  in  respect 
of  the  expenses  incurred,  such  sums  as  the  Board 
of  Trade  may  allow.  Sect.  193,  as  amended  by 
sect.  4  of  the  Merchant  Shipping  Act  1898  (61  & 
62  Yict.  c.  44),  directs  that  the  amount  of  such 
expenses  shall  be  a  debt  to  the  Crown  from  the 
shipowner  and  shall  be  recoverable  by  the  Board 
of  Trade  on  behalf  of  the  Crown  by  ordinary  pro- 
cess of  law.  These  are  all  the  material  provisions, 
and  there  is  nothing  in  any  of  them  which  in 
terms  excludes  from  the  category  of  distressed 
seamen  those  who,  being  shipwrecKed,  happen  at 
the  date  of  the  disaster  to  be  entitled  to  an*ear8  of 
wages.  Nor  do  I  find  anything  from  which  I  can 
imply  such  an  intention.  In  a  sense,  no  doubt,  a 
shipwrecked  sailor  who  happens  to  have  money  in 
his  pocket,  or  a  valuable  ring  on  his  finger,  or  a 
right  to  arrears  of  wages  is  not  in  so  bad  a  plight  as 
his  shipmate  who  has  none  of  these  advantages ; 
but  both  of  them  are,  in  my  opinion,  "  seamen  who 
by  reason  of  having  been  shipwrecked  are  in  dis- 
tress" within  the  meaning  of  sect.  191  and  of 
regulation  No.  86.  If  the  Legislature  bad 
intended  to  exclude  from  the  benefits  of  the  Act 
men  who  had  means  of  their  own  at  their  com- 
mand I  think  it  would  have  said  so.  In  the 
connection  now  under  consideration  the  definition 
of  distress  is  not  to  be  found  in  the  man's  slender 
purse,  but*  in  the  fact  that  he  has  been  cast  from 
his  ship  in  a  foreign  country.  I  therefore  come 
to  the  conclusion  that  all  the  men  mentioned  in 
this  case  were  "  distressed  seamen  "  within  the 
meaning  of  the  Act. 

Another  question  was  raised  during  the  argu- 
ment— namely,  whether  the  production  of  the 
account  of  the  expenses,  together  with  proof  of  pay- 
ment thereof  by  the  Board  of  Trade,  was  not  of 
itself  conclusive  against  the  defendants.  Having 
regard  to  the  view  I  take  on  the  first  point,  it  is  not 
necessary  for  me  to  decide  this  question ;  but  I 
think  it  better  to  do  so,  for  I  may  thereby  save  diffi- 
culty in  future  cases.  By  sub-  sect.  3  of  sect.  1 93  of 
the  principal  Act  it  is  provided  that  in  any  pro- 
ceedings for  the  recovery  of  the  debt  the  produc- 
tion of  the  account  (if  any)  of  the  expenses 
furnished  in  accordance  with  this  Act  or  the 
distressed  seamen  regulations,  and  proof  of  pay- 
ment of  the  expenses  by  or  on  behalf  of  the 
Board  of  Trade  shall  be  sufficient  evidence  that 
the  expenses  were  incurred  or  repaid  under  this 
Act  by  or  on  behalf  of  the  Crown.  I  think 
*'  sufficient  evidence  "  here  means  conclusive  evi- 
dence, and  for  these  reasons  :  The  authority  who 
makes  the  pavments  in  the  first  instance  acts  in 
the  interest  of  the  shipowner  as  well  as  in  that  of 
the  seamen.    This  is  shown  by  such  regulations 
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as  the  91st,  96th,  and  97th,  which  direct  the 
authority  to  confine  the  relief  to  what  is  aotnallj 
necessarr.  And  bj  sub-sect.  4  of  sect.  191  the 
Board  of  Trade  has  a  ri^ht  to  revise  the  account 
and  to  disallow  in  favour  of  the  shipowner  such 
items  as  it  may  think  fit.  The  authority  abroad 
and  the  Board  of  Trade  at  home  are  both  to 
protect  the  shipowner  from  any  undue  burden. 
With  provisions  such  as  these  for  his  protection  I 
do  not  think  the  Legislature  meant  to  allow  the 
shipowner  to  dispute  either  the  propriety  of  the 
demand  made  upon  him  or  its  amount.  The 
production  of  the  account  and  proof  of  its  pay- 
ment are  therefore,  in  my  opinion,  meant  by  sub- 
sect.  3  of  sect.  193  to  be  conclusive  of  the  right 
of  the  Board  of  Trade  to  recover. 

Judgment  for  the  plaintiffs. 

Solicitors :  B.  E.  Curdiffe ;    Rotocliffes,  Bawle, 
and  Co.f  for  Hill,  Dickinson,  and  Co.,  Liverpool. 


Wednesday,  May  13, 1903. 

(Before  Ridley,  J.) 

Fabbell  (app.)   v.    Sundbbland   Steamship 
Company  Limited  (resps.).  (a) 

Beventte — Income  tax — 8hvp  ovmed  by  company 
and  other  persons — Two  assessments. 

The  8.  Steamship  Company  owned  the  steamship 
B.  and  fifty^nine  sixty -fov/rths  of  the  steamship 
G.,  the  remaining  five  sixty-fourths  being  owned 
by  other  persons. 

Held,  that  the  company  was  rightly  assessed  by  two 
assessments,  one  in  respect  of  the  steamship  B. 
and  the  other  in  respect  of  the  steamship  G.,  as 
the  latter  was  an  adventure  carried  on  by  them 
jointly  with  other  persons  within  the  third  rule, 
applying  to  both  the  first  and  second  cases  under 
sect.  100  of  the  Income  Tax  Act  1842. 

Case  stated  by  the  Commissioners  for  the  Income 
Tax  Acts  on  an  appeal  by  the  respondents  against 
assessments  of  31012.  and  49512.  made  under 
sched.  D  for  the  year  ending  April  1902,  the  first 
of  such  assessments  being  in  respect  of  the  steam- 
ship Glendochart,  and  the  second  in  respect  of  the 
steamship  Brookside. 

The  steamship  Brookside  was  owned  entirely 
by  the  respondents,  and  was  the  only  boat  owned 
by  them  or  in  which  they  held  any  interest  from 
April  1897  to  April  1900.  During  this  period  the 
steamship  Glendochart  was  owned  as  follows : 
One  person,  twenty-four  shares;  one  person, 
twenty-one  shares ;  seventeen  persons,  one  share 
each ;  one  person,  two  shares ;  and  was  managed 
on  behalf  of  the  owners  by  Messrs.  Crosby  and 
Co. 

In  May  1900  the  respondents  purchased  fifty- 
nine  sixty-fourths  in  the  steamship  Glendochart, 
and  thereupon  became  her  principal  owners  and 
took  over  her  management  and  kept  her  accounts. 

The  average  profits  of  the  steamship  Brookside 
for  1898,  1899,  and  1900  was  49512.,  being  the 
assessment  for  the  year  1901-1902. 

The  profits  in  respect  of  the  steamship  Glen- 
dochart  for  the  seven  and  a  quarter  months 
ending  the  31st  Dec.  1900  amounted  to  18742., 
which  would  be  31012.  for  twelve  months,  which 

(a)  Baported  by  W.  oa  B.  Hibbket,  Esq.,  BArriBfe«r-«t-LAw. 


was  the  amount  of  the  assessment  for  the  year 
1901-1902. 

The  respondents  claimed  that  there  shonld  be 
only  one  assessment  and  not  two,  and  that  snok 
assessment  should  be  in  respect  of  the  baainess 
or  concern  carried  on  by  them,  and  shonld  be  for 
one  year's  profits  calculated  upon  the  average  of 
the  total  profits  of  the  respondents  during  the 
three  years  ending  the  31st  Dec.  1900,  arrived  at 
as  follows : 

Profits  of  steamship  Brookside     £ 

for  twelve  months  ending  the 

Slat  Deo.  1898      

Ditto  for  twelve  months  ending 

the  31st  Deo.  1899       

Ditto  for  twelve  months  ending 

tbe  3l8t  Deo.  1900       5566 

Fifty-nineaixly-fourtlMof  18741. 

profits  of  the  steamship  Qlen» 

dochart  for  seven  and  a  quarter 

months  ending  the  Slat  Deo. 


8.    d.    £     t.  i. 


4409    0   0 


4878    0   0 


0     0 


1900 


•  •  •  •  •  • 


...  1726     0     0 


7292    0   0 


16,579    0    0 

^526    6   8 

The  respondents  submitted  that  if  necessary  a 
separate  assessment  should  be  made  upon  the 
manager  of  the  respondents  as  representing  the 
arrears  of  the  remaining  five  sixty-fourths  of  the 
steamship  Glendochart  in  respect  of  their  profits. 

The  appellant  contended  that  as  the  steamship 
Glendochart  was  not  the  sole  property  of  the 
company  and  was  a  concern  earned  on  by  two  or 
more  persons  jointly,  and  so  it  must  be  treated  aa 
a  separate  concern  and  be  assessed  separately. 

The  commissioners  were  of  opinion  that  the 
fifty-nine  sixty-fourths  of  the  steamship  Glen- 
dochart, having  come  into  possession  of  the  respon- 
dents in  the  ordinary  way  of  a  business  already 
carried  on  and,  as  it  were,  as  a  mere  extension  or 
expansion  of  such  business,  the  accounts  for 
taxation  ought  to  be  made  up  as  contended  bj 
the  respondents,  and  they  allowed  the  appeal. 

The  question  for  the  court  was  whether  the 
profits  of  the  steamship  Glendochart  should  be 
assessed  as  a  separate  concern  or  not. 

Under  the  Income  Tax  Act  18^  (5  &  6  Yict 
o.  35),  s.  100,  the  duties  under  sched.  D  are  to  be 
assessed  and  charged  under  the  rules  there  set 
out,  and  the  first  case  under  that  section  appliea 
to  duties  to  be  charged  in  respect  of  any  trade, 
manufacture,  adventure,  or  concern  in  the  nature 
of  a  trade. 

The  first  rule  under  the  first  case  states 

That  the  daiy  to  be  charged  in  respect  thereof  ahaU 
be  oompnted  on  a  anm  not  leas  than  the  full  amonnt 
of  the  balance  of  the  profita  or  gains  of  anoh  trade, 
mannfactnre,  adventure,  or  oonoem  npon  a  fair  and 
jnat  average  of  three  yeara  ending  on  anoh  day  of  the 
year  immediately  preceding  the  year  of  aaaeasment  on 
which  the  aoconnts  of  the  aaid  trade,  mannfaotnie, 
adyentore,  or  oonoem  ahall  have  been  uanally  made  up. 
Provided  alwajra  that  in  oaaea  where  the  tntde,  maaa- 
faotare,  adventure,  or  concern  ahall  have  been  aet  up 
and  commenced  within  the  aaid  period  of  three  jean 
the  oompntation  ahall  be  made  for  one  year  on  tiia 
average  of  the  balance  of  profits  and  gains  from  tha 
period  of  first  aetting  np  the  aame. 

The  company's  accounts  were  made  up  to  the 
3lBt  Dec.  1900. 
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The  tiiird  role  of  the  rales  applying  to  both  first 
and  second  oases  under  sect.  100  states  that 

The  oompatation  of  daty  arising  in  reepeot  of 
any  trade,  mannfaotore,  adyentnre,  or  conoem,  or  any 
profession  carried  on  by  two  or  more  persons  jointly 
Bball  be  made  and  stated  jointly  and  in  one  sum 
and  separately  and  distinctly  from  any  other  dnty 
cbargeable  on  the  same  persons  or  either  or  any 
of  them,  and  no  separate  statement  shall  be  allowed  in 
any  case  of  partnership  except  for  the  purpose  of  the 
partners  claiming  an  exemption  as  herein  directed  or  of 
ftoooonting  for  separate  concerns. 

In  the  first  proviso  to  snch  third  rule  it  is 
stated  that  the  joint  assessment  shall  be  made 
in  the  partnership  name,  style,  firm,  or  descrip- 
tion. 

Under  the  fifth  rale  of  the  rales  it  is  stated 
that 

Every  statement  of  profits  to  be  charged  nnder 
that  sobednle  shall  include  erery  lonrce  to  chargeable 
on  the  person  delivering  the  same  on  his  own  account, 
or  on  account  of  any  other  person,  and  every  person 
shall  be  chargeable  in  respect  of  the  wbole  of  such 
duties  in  one  and  the  same  division  by  the  same  com- 
missioDers,  except  in  cases  where  the  same  person  shall 
be  engaged  in  different  partnership  or  the  same  person 
shall  be  engaged  in  different  concerns  relating  to  trade 
or  manufacture  in  divers  places,  in  each  of  wbich  cases 
a  separate  assessment  shall  be  made  in  respect  of  each 
concern  at  the  place  where  such  concern,  if  singly 
esrried  on,  ought  to  be  charged  as  herein  directed. 

Under  sects.  40  and  192  of  the  Income  Tax  Act 
1842  a  company  is  included  in  the  expression  "  a 
person  "  and  is  chargeable  in  like  manner. 

8.  A.  T.  Bowlati  (the  Solicitor-General,  Sir  E. 
Carson,  K.O.  with  him)  for  the  appellant. — ^The 
Olendochart  and  the  Brooheide  are  two  separate 
adventures  or  concerns  in  the  nature  oi  trade 
within  sect.  100,  sched.  D,  first  case,  of  the  Income 
Tux  Act  1842.  The  Olendochart  being  an  adven- 
ture or  concern  carried  on  by  the  respondents 
and  other  persons  jointly,  the  duty  arising  in 
respect  thereof  is  to  be  computed  separately  and 
distinctly  from  any  other  duty  chargeable  on  the 
respondents  under  the  third  rule  of  the  first  and 
second  cases.  These  part  owners  are  partners.  It 
was  laid  down  in  Attomey-Gfeneral  v.  Borrodaile 
(1  Price,  148)  that  the  ownership  of  trading 
vessels  let  to  freight  is  a  trade  or  concern  in  the 
nature  of  a  trade  within  the  meaning  of  46  G^.  3, 
c.  65,  the  words  of  which  statute  are  very  much 
the  same  as  those  in  the  Income  Tax  Acts.  It 
was  further  held  in  that  case  that  the  part  owners 
of  such  ships  are  special  partners,  and  the  ship's 
husband  or  managing  part  owner  is  bound  to  make 
a  joint  return  of  the  aggregate  profits  of  the 
concern  to  the  property  tax.  The  fact  that 
both  concerns  are  carried  on  by  the  company  and 
for  its  benefit  is  immaterial,  and  the  commis- 
sioners were  wrong  in  their  determination. 

A,  A.  Boehe  for  the  respondents.— The  whole 
business  of  the  comx>any  constitutes  and  consists 
of  a  single  trade  or  concern  and  not  of  two 
trades  or  concerns  in  respect  of  the  Brooheide 
and  the  Olendoehart,  The  appellant  here  has  con- 
fused joint  ownership  and  carrying  on  business 
jointly.  Attomey-O^ierdl  v.  Borrodaile  (eup,) 
IS  not  in  point  here,  for  the  concern  is  not  earned 
on  jointly.  The  owner  of  the  majority  of  the 
sluuies  in  a  ship  may  deal  with  such  ship  as  he 
pleases,  and  he  alone  carries  on  the  concern.  The 
Vol.  IX..  N.  S. 


profits  derived  by  the  respondents  through  their 
shares  in  the  Olendochart  or  their  controlling 
interest  in  the  vessel  are  profits  accruing  in 
respect  of  a  single  trade  or  concern,  and  not  in 
respect  of  a  separate  trade  or  concern.  Therefore 
but  one  assessment  should  be  made  on  the 
respondents,  and  that  should  be  computed  upon 
the  whole  amount  of  the  profits  of  the  respon- 
dents. 

Bowlatt  in  reply. 

BiDLBY,  J. — ^I  have  had  some  doubt  upon  this 
matter.  The  point  taken  by  Mr.  Roche  is  that 
the  fact  that  there  are  five  sixty-fourths  of  the 
steamship  Olendochart  out  of  the  whole  number 
of  shares  not  within  the  control  of  the  company 
is  not  enough  to  make  the  owner  or  owners  of 
those  five  sixty-fourths  persons  carrying  on  the 
''  adventure  "  of  that  ship  jointly  with  the  com- 
pany which  owns  the  nf^-nine  sixty-fourths. 
He  says  that  the  words  in  the  third  rule  under 
sect.  100  of  the  Income  Tax  Act  apply  only  to 
adventures  or  concerns  or  professions  carried  on 
by  two  or  more  persons  jointly,  and  that  in  a  case 
like  the  present  the  fact  that  there  are  persons 
who  may  be  called  deeping  partners,  owning  a 
minority  of  the  shares,  does  not  make  them 
persons  jointly  carrying  on  the  adventure  with 
the  company  or  whoever  may  own  the  maiority 
of  the  shares.  I  thought  that  there  might  \k 
something  in  the  point  when  it  was  made — 
namely,  that  there  might  very  well  be  a  distinc* 
tion  between  the  partner  who  was  merely  the 
owner  of  some  sixty-fourth  shares  of  a  ship  who 
does  nothing  but  receive  his  dividends  or  pay  his 
losses  on  the  one  hand  and  the  partner  who  does 
take  an  active  share  in  the  management  of  the 
adventure  and  directing  the  ship  where  she  is  to 
go,  when  she  is  to  be  kept  in  the  dock  or  in  the 
river,  and  when  she  is  to  be  insured  \nd 
so  forth.  If  it  could  have  been  established 
that  that  distinction  exists,  it  would  then  have 
followed  that  this  decision  of  the  commissioners 
would  be  a  right  one.  But  I  have  come 
to  the  conclusion  that,  whatever  the  conse- 
quence may  be,  AUomey-Gfeneral  v.  Borrodaile 
(1  Price,  143)  is  a  case  precisely  in  pointy  and,  that 
being  so,  I  am  not  able  to  get  over  it.  It  has 
remained  law  ever  since  it  was  decided,  as  I 
believe,  without  any  doubt  being  thrown  upon  it. 
It  is  quoted  in  the  textbooks  upon  the  Income 
Tax  Acts  without  any  words  to  the  effect  that 
doubt  has  been  thrown  upon  its  authority.  In 
that  case  the  Oourt  of  Exchequer  in  the  year 
1814  decided  that  on  precisely  similar  words 
under  precisely  similar  circumstances  the  ship's 
husband  or  manag^ing  owner  (which  would  be  the 
company  here)  is  bound  to  mskke  a  joint  return  of 
the  correct  profits  of  the  concern,  and  they 
decided  that  under  words  which  are  the  same  in 
all  material  respects  as  those  of  the  third  rule  in 
the  Income  Tax  Act  at  present  in  force.  Now, 
if  that  is  the  case,  if  he,  as  ship's  husband  or 
owner,  is  found  by  the  court  to  have  been  bound 
to  mskke  the  return  on  behalf  of  all  the  other 
partners,  I  do  not  quite  see  how  the  same  rule  is 
not  to  apply  here.  The  Chief  Baron  in  giving 
his  judgment,  after  having  dealt  with  others,  comes 
to  this  point.  "  As  to  the  power  of  these  part 
owners  among  one  another"  (and  this  is  put  by 
way  of  illustrating  the  nature  of  the  partiiership 
subsisting  between  them),  "it  certainly  is  clear 
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that  the  majority  of  the  owners  can  send  the  ship 
to  sea  without  the  conseDt  of  the  rest ;  and,  if  they 
do  so  and  a  loss  happens,  the  others  have  no 
claim  npon  them/*  and  so  forth.  I  think  they 
were  dealing  with  what  is  precisely  the  situation 
here,  and  that  therefore  the  third  rule  under 
sect.  100  of  the  Income  Tax  Act  must  be  taken  to 
have  application.  It  may  be  inconvenient  and  it 
may  be  usual  to  act  otherwise  in  respect  of  this 
particular  matter ;  I  should  think  that  it  is  very 
probable,  but  I  cannot  help  saying  that  I  am 
bound,  as  it  appears  to  me,  by  the  decision  of  the 
Court  of  Exchequer  in  Attorney -Oerieral  v.  Borro^ 
daUe.  If  the  two  cases  could  be  distinguished, 
tbe  foundation  of  what  I  am  saying  would  dis- 
appear, but,  taking  it  to  be  correct,  it  seems  to  me 
that  there  must  be  a  return  made  by  the  company 
or  the  managing  owner  (whoever  he  may  be) 
of  this  steamship  Olendochart  according  to  the 
third  rule,  and  that  therefore  what  has  been  done 
in  putting  the  fifty-nine  sixty-fourths  of  that 
steamer  for  seven  and  a  quarter  months  in  the 
accounts  of  the  Broohside  is  not  a  compliance 
with  the  Act  of  Parliament.  It  is  said  that  the 
commissioners  have  as  a  matter  of  fact  come  to 
the  opinion  that  these  fifty-nine  sixty-fourths  of 
the  Qlendochart  have  come  into  possession  of  the 
company  in  the  ordinary  way  of  a  business 
already  carried  on  as  a  mere  extension  or  expan- 
sion of  such  business,  and  that  therefore  the 
accounts  ought  to  be  made  up  as  contended  by 
the  company.  But  although  they  may  have  come 
to  that  decision  as  a  question  of  fact,  and  I  am 
not  in  a  position  to  overrule  it,  I  think  I  must  in 
this  case  look  and  see  what  the  law  is  which  regu- 
lates the  return  of  this  ship,  and,  if  it  is  the  third 
rule  that  applies,  it  seems  to  me  to  be  obvious 
that  whatever  the  proper  conclusion  as  a  matter 
of  fad)  may  be,  even  if  the  company  have  in  the 
ordinary  way  of  its  business  ^ot  these  fifty- nine 
sixty- fourths  by  way  of  extension  or  expansion  of 
such  business,  it  does  not  matter  if  the  return  has 
to  be  made  according  to  the  third  rule.  Perhaps 
that  is  an  inconvenient  result,  but  I  do  not  see 
how  to  get  out  of  Attorney-General  v.  Borrodaile, 
I  think  the  words  *'  carried  on  "  might  be  used  in 
the  sense  contended  for  by  Mr.  Roche  but  for 
that  case.  I  can  see  myself  where  a  person  might 
make  a  distinction  and  say  that  this  does  not 
apply  because  of  a  sleeping  partner,  and  so  forth ; 
but,  when  one  looks  at  the  former  decis  ion,  it  is 
clear  that  that  covers  the  facts  of  this  case. 
Therefore  I  am  of  opinion  that  the  Crown  is 
entitled  to  judgment.      j^^g^^t  accordingly. 

Solicitors :    The  Solicitor  of  Inland  Revenue ; 
Botterell  and  Boche. 


Wednesday,  ApHl  22, 1903. 
(Before  Bigham,  J.  and  a  Special  Jury.) 

Corn  FOOT  v,  Rotal  Exchange  Assurance 

Corporation,  (a) 

Insurance — Marine — Voyage  policy — Bisk  thirty 
days  after  arrival — Duration  of  risk. 

Where  a  ship  is  insured  for  a  voyage  to  a  given 
port  **  and  for  thirty  days  in  port  after  arrival, 
however  employed,**  and  the  risk  is  to  continue 
"  until  she  haik  there  moored  ai  anchor  as  above 
in  good  safety,**  the  thirty  days  are  to  he  taken 

(a1  Reported  by  J.  Andbbw  Stbahan,  Esq.,  BaniBter-at  Law. 


as  thirty  consecutive  periods  of  twenty -four 
hours  each,  commencing  from  the  precise  time  at 
which  the  ship  arrives  and  is  moored  in  good 
safety. 

Further  consideration  by  Bigham,  J.  after 
trial  with  a  special  jury. 

The  claim  was  for  a  total  loss  of  the  plaintiifB 
ship,  the  Inchcape  Bock,  under  a  policy  of  insar- 
ance  which  the  defendants  had  underwritten. 

The  facts  aie  fully  set  out  in  the  judgment  of 
the  learned  judge. 

The  question  argued  was  shortly  this :  In  an 
insurance  in  the  ordinary  Lloyd's  form  for  a 
voyage  to  a  certain  port ''  and  for  thirty  days  la 
port  after  arrival,  however  employed,"  where  the 
risk  is  described  as  running  "  until  she  hath  there 
moored  at  anchor  as  above  in  good  safety,'' 
whether  the  thirty  days  are  to  be  construed :  (1) 
Thirty  periods  of  twenty-four  hours  from  the 
hour  the  ship  is  moored  in  good  safety;  (2) 
thirty  calendar  days  from  midnight,  inoluding 
the  day  of  her  arrival ;  (3)  thirty  calendar  days 
commencing  at  midnight,  not  including  the  day 
of  her  arrival. 

J.  A.  Hamilton,  K.C.  and  Leek  for  the  plaintiffs. 
— "  Day  '*  in  law  means  a  calendar  day — that  is, 
a  day  beginning  at  midnight — and,  as  the  law  in 
computing  days  takes  no  notice  of  a  portion  of 
a  day,  the  thirty  days  cannot  be  taken  to  bare 
commenced  to  run  from  the  midnight  preceding 
her  arrival,  but  from  the  midnight  following  it 
It  has  been  held  that "  running  days  "  in  a  charter- 
party  means  calendar  days,  and  not  periods  of 
twenty.four  hours : 

•     The  Katy,  71   L.  T.  Rep.  709 ;  7  Aep.  Mar.  Law 
Cas.  ^10 ;  (1895)  P.  56. 

Counsel  also  referred  to 

Re  Railway  Sleepers  Supply  Company,  52  L.  T. 
Xiep.  731 :  29  Ch.  Div.  204. 

Scrutton,  K.C.  and  Loehnis  for  the  defendants. 
— The  meaning  of  "  day  "  here  must  be  a  period 
of  twenty-four  hours  commencing  from  the  honr 
on  which  an  uncertain  event  may  happen  — 
namely,  the  arrival  of  the  ship.  Otherwise  the 
actual  duration  of  the  insurance  would  be  nn- 
certain : 

Mercantile     Marine      Insurance      Company     ▼• 
Titherington,  11  L.  T.  Bep.  340. 

If  the  expression  is  to  be  construed  as  calendar 
day,  then  the  day  oi  arrival  must  be  included : 

Migotti  V.  Oolville,  40  L.  T.  Eep.  747 ;  4  C.  P.  Dif. 
233. 

If  it  is  not,  then  the  ship  is  not  insured  on  the 
day  of  its  arrival  from  the  hour  it  arrives  till 

"^^^?*«^*^-  Cur,  adv,  vuU. 

April  22. — Bigham,  J. — In  this  case  the  defen- 
dants had  underwritten  the  plaintiff's  ship  Inch- 
cape  Bock.  The  risk  is  described  in  the  body  of 
the  policy  in  writing  in  the  following  words: 
*'  For  a  voyage  from  Portland,  Oregon,  by  any 
route  to  Algoa  Bay  and  for  thirty  days  in  port 
after  arrival,  however  employed."  The  question 
I  have  to  determine  is  whether  at  the  time  of  the 
loss  the  thirty  days  here  mentioned  had  run  oat; 
and  the  answer  to  the  question  depends  upon  the 
meaning  to  be  attached  to  the  word  "days," 
whether  it  is  to  be  taken  to  mean  thirty  consecutive 
periods  of  twenty-four  hours  or  thirty  calendar 
days.    The  print  of  the  policy  is  in  the  ordinaiy 
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Lloyd's  form,  which  describes  the  risk  as  runniDg 
antil  the  vessel  **  hath  moored  at  anchor  twenty, 
four  hoars  in  ^ood  safety '' ;  but  the  printed  words 
"  twenty- fonr  hours  *'  are  struck  through  with  a 
pen  and  the  words  **  as  above  "  are  written  over 
them,  the  effect  being  to  incorporate  at  this  point 
the  earlier  wntten  words  which  I  have  just  read. 
Thus  the  duration  of  the  risk  may  be  described 
as  extending  until  thirty  days  after  the  vessel*s 
arrival  and  safe  mooring;  at  anchor  in  the  bay. 
The  case  was  tried  before  me  with  a  jury ;  and 
they  found  the  following  facts:  First,  that  the 
vessel  arrived  in  Algoa  Bay  at  10  a.m.  on  the  2nd 
Aug.  1902 ;  secondly,  that  she  was  safely  moored 
at  anchor  in  the  bay  at  11.30  a.m.  on  tbe  same 
day;  and,  thirdly,  that  she  was  totally  lost  at 
4.30  p.m.  on  the  1st  Sept.  Thus  it  will  be  seen 
that  if  the  thirty  days  are  to  be  calculated  as 
periods  of  twenty -four  hours  beginning  at 
11.30  a.m.  on  the  2nd  Aug.  the  risk  had  run  off 
at  the  time  of  the  loss ;  otherwise  if  the  thirty 
days  are  to  be  taken  as  meaning  thirty  clear 
calendar  days.  I  do  not  suppose  that  there  could 
be  any  doubt  about  the  duration  of  the  risk  if 
the  policy  had  been  issued  in  its  original  printed 
form,  unaltered  and  without  the  written  words 
which  I  have  read.  The  risk  would  have  lasted 
until  11.30  a.m.  on  the  2nd  Aug.,  and  from  that 
moment  until  11.30  a.m.  on  the  3rd  Aug.  It  could 
not  have  been  contended  that  the  first  of  the 
twenty -four  hours  did  not  begin  to  run  until  noon 
on  the  2nd  Aug.,  for  the  period  of  time  from  11.30 
to  12  30  is  as  much  an  hour  as  the  period  of  time 
from  noon  to  1  p.m.  Why  should  the  expression 
"  thirty  days  "  be  read  in  a  different  way  P  No 
doubt  in  some  cases  the  word  **day"  means  a 
period  of  twenty-four  hours  starting  from  mid- 
night  and  ending  at  midnight.  That  is  a  calendar 
day — a  Monday  or  a  Tuesday.  But  did  the 
parties  to  this  contract  use  the  word  in  that 
sense  P  I  think  clearly  not.  Tbe  risk  was  to  be 
a  continuing  risk.  It  was  not  to  stop  at  11  30  on 
tbe  morning  of  the  2nd  Aug.  and  then  to  revive 
at  midnight.  It  was  to  run  continuously  from 
11.30  a.m.  on  the  2nd  Aug.  until  the  expiration  of 
the  thirty  days,  and  no  longer.  To  interpret  the 
contract  in  the  way  contended  for  by  the  plaintiff 
would  have  the  effect  either  of  imposing  on  the 
defeudants  a  longer  risk  than  they  bargained  to 
undertake  or  of  relieving  them  from  liability  during 
tbe  hours  of  11.30  a.m.  on  the  2nd  Aug.  until 
midnight.  Neither  party  intended  to  make  such 
a  contract.  It  follows,  therefore,  that  the  thirty 
days  mentioned  in  the  policy  must  be  taken  to 
mean  thirty  consecutive  periods  of  twenty-four 
hours  beginning  at  the  time  of  the  ship's  safe 
mooring  in  the  bay.  After  the  jury  had  been 
discharged  another  point  was  taken  on  behalf  of 
the  plaintiff.  It  was  said  that  the  ship  was  not 
ready  to  discharge  until  5  p.m.  on  the  2nd  Aug., 
and  that,  as  upon  the  authorities  a  ship  cannot 
be  said  to  be  safely  moored  unless  and  until  she 
is  ready  to  discharge,  the  time  did  not  begin  to 
run  until  5  p.m.  I  am,  however,  quite  satisfied, 
notwithstdnding  some  of  tbe  viva  voce  evidence, 
that  the  ship  was  an  arrived  ship  within  the 
meaning  of  the  policy  by  11.30  a.m.,  and  was 
then  ready  to  discharge,  and  this  was  what  the 
jury  meant  to  find,  and  did  find,  in  answer  to 
my  questions.  There  must  be  judgment  for  the 
defendants,  with  costs. 

JudgvMnt  accordingly. 


Solicitors  :  for  the  plaintiff,  BoUerell  and 
Eoche ;  for  the  defendants,  Hollams,  SonSf 
Coward,  and  Hawksley. 


May  19,  20.  and  21, 1903. 

(Before  Kennedy,  J.) 

Seable  i;.  Lund,  (a) 

Bill  of  lading — Bight  to  over-carry  if  discharge 
cannot  he  effected  without  undue  detention — 
Detention  caused  by  shipowner  or  his  agents — 
Liahilily. 

A  hill  of  lading  contained  the  following  clause  : 
**If  in  the  opinion  of  the  master  discharge  cannot 
he  effected  without  undue  detention,  the  steamer 
shall  have  liberty  to  over- carry  the  cargo  to 
London  at  merchant's  risk,  and  deliver  there  to 
consianees  or  their  assigns.** 

Held,  that  the  shipowner  was  not  protected  by  this 
clause  where  the  circumstances  creating  the  undue 
detention  were  due  to  the  default  of  the  shipowner 
or  his  agents  or  servants. 

Action  brought  by  the  plaintiff  against  the 
defendant  to  recover  damages  for  the  breach  of 
a  contract  contained  in  a  bill  of  lading. 

The  Yarrawonga,  a  steamship,  belonged  to  the 
defendant,  and  formed  one  of  a  line  oi  steamers 
known  as  the  Blue  Anchor  Line,  regularly 
running  between  Australian  ports,  of  which 
Melbourne  is  one,  Durban,  the  Cape,  Las  Palmas, 
and  London. 

The  plaintiff*s  goods,  consisting  of  a  number  of 
cases  of  perishable  goods  and  bales  of  hay  fodder, 
were  shipped  at  Melbourne  in  Sept.  1901  to  be 
carried  from  there  to  Cape  Town. 

In  the  bills  of  lading  was  the  following  clause : 

If  in  the  opinion  of  the  master  discharge  cannot  be 
effected  without  nndne  detention  the  steamer  sball  have 
liberty  to  cver-carry  the  cargo  to  London  at  merchant's 
risk  and  deliver  there  to  consignees  or  their  assigns. 

The  Yarrawonga  sailed  from  Melbourne  and 
arrived  off  Durban  on  the  25th  Oct.,  and  at  that 
port  a  wrong  delivery  of  goods  took  place  owing 
to  the  want  of  reasonable  care  on  the  part  of  the 
defendant,  his  agents  or  servants,  which  caused 
delay. 

Owing  to  this  delay  at  Durban  the  Yarrawonaa 
did  not  arrive  at  Cape  Town  in  time  to  use  the 
special  facilities  for  discharge  which  had  been 
provided  for  her,  and  the  master,  being  honestly 
of  opinion  that  there  would  be  undue  detention 
if  he  waited  to  discharge  the  cargo  at  Gape  Town, 
owing  to  the  congested  state  of  the  harbour  and 
the  difficulty  of  getting  a  berth  owing  to  the  war, 
over-carried  the  goods  to  London. 

Scr\Uton,  K.O.  and  Leek  for  the  plaintiff. 

Hamilton,  K.O.  and  Loehnis  for  the  defen- 
dant. 

Kennedy,  J. — This  is  a  question  of  construc- 
tion relating  to  well-known  principles  of  law, 
though  perhaps  not  easy  to  apply  in  this  case, 
and  I  do  not  think  I  should  benefit  the  parties 
if  I  delayed  giving  judgment,  and,  moreover, 
it  is  a  test  case  which  I  daresay  the  parties 
would  like  to  take  a  further  judgment  upon. 
It  is  the  fact  that  there  would  have  been  no 
need  for  undue  detention  at  Cape  Town  but  for 
what  happened  at  Durban,  and  is  that  fact  such 

(a)  Beported  by  W.  ps  E  HiBBBaT,  Esq.,  Barrister-»t-I«w. 
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as  would  entitle  the  pluntiff  to  euooeed  P  If  he 
shows,  as  he  has  shown  clearly,  that  but  for  the 
want  of  oare,  and  reasonable  care,  in  my  opinion, 
with  regard  to  the  delay  at  Durban  and  the  caose 
of  it,  that  vessel  misnt  have  been  discharged 
without  the  undue  delay  at  Cape  Town,  is  that 
sufficient  to  entitle  the  plaintiff  to  judgment?  I 
think  it  is.  In  the  first  place,  as  to  the  facts  in 
this  case,  there  is  no  dispute.  There  was  a  delay 
of  two  days  at  Durbaii,  which  frustrated  the 
arrangements  at  Cape  Town,  and  which  produced 
the  possibility  of  the  undue  delay.  If  tnat  is  so, 
it  is  said  none  the  less  by  the  learned  counsel  for 
the  defendant  that  that  cause  is  too  remote. 
They  contend  that  the  only  act  or  default  in  the 
sense  of  negligence  of  the  owner  or  his  servants 
which  could,  as  it  were,  take  away  the  protection 
of  this  clause,  is  something  that  happened  at  the 
Cape,  and  that  it  is  too  remote  to  say  as  a  cause 
that  if  there  had  not  been  this  unjustifiable 
delay  at  Durban,  unjustifiable  I  mean  so  far  as 
regards  the  plaintiff,  in  this  case  the  mischief 
would  not  have  happened.  I  have  during  the 
argument  and  since  carefully  considered  that, 
and  I  think  it  is  unsound.  I  agree  that  by  the 
terms  of  the  bill  of  lading  with  this  claase  the 
owner  has  a  right  (for  that  is  what  it  is  shortly) 
under  certain  circumstances  to  overcarrv,  but 
he  must;  not  produce  those  circumstances  oy  the 
fault  of  his  own  agent  or  servant.  He  must  not 
do  that,  it  seems  to  me,  and  say,  "  I  have  produced 
the  circumstance  which  has  caused  the  undue 
detention  upon  which  my  captain's  opinion  is 
to  be  conclusive."  I  cannot  see  myself  why 
anything  that  happens  in  the  way  of  negligence 
or  want  of  reasonable  care  from  the  time  of  the  con- 
tract of  the  bill  of  lading  being  completed  between 
the  parties — that  is  to  say,  after  the  ship  sails  and 
the  taking  of  the  goods  on  board — why  anything 
that  affects  the  goods  so  as  to  prevent  the  con- 
tract being  fulfilled  is  not  one  of  the  circum- 
stances which  may  be  looked  at  wheu  we  find  the 
consequences  following  from  it  which  are,  apart 
from  this  special  clause,  a  breach  of  contract. 
There  can  be  no  doubt  that  the  action  is  brought 
for  over-carrying  these  goods.  They  had  a  right 
to  over-carry.  Under  the  circumstances  have 
they  a  right  to  say  we  can  over- carry,  although 
those  circumstances  ai*e  produced  by  the  fault  of 
our  own  agents  and  servants.  There  is  an 
analogous  question,  and  we  are  all  of  us  rather 
afraid  of  analogies,  but  there  is  one  thing  I  might 
mention  tersely.  Supposing  it  had  been  a  clause 
fixing  a  date,  or  suppose  it  had  been  a  question  of 
reasonable  dispatch,  a  consignee  under  a  contract 
in  a  bill  ^  lading  has  cleany  a  right  to  have  the 
voyage  pei*formed  with  reasonable  dispatch, 
having  regard  to  the  nature  of  the  carrj  ing  vessel. 
An  illustration  of  that,  and,  of  course,  only  an 
illustration  is  afforded  by  the  case  of  Fras&r  v. 
Telegraphic  Construction  and  Maintenance  Com- 
jjany  (27  L.  T.  Rep.  373;  1  Asp.  Mar.  Liw 
Gas  421;  L.  Rep,  7  Q.  B.  566),  and  the  jndg- 
.  ment  of  Oockburn,  G.J.  aud  Lord  Black  buru 
in  that  case,  where  the  vessel  being  a  steam 
vessel  did  not  use  steam  as  she  ought  to  have 
done.  So,  again,  here,  supposing,  which  makes 
the  case  a  little  simple  (although  I  do  not  think 
in  principle  it  differs),  the  (uause  had  been  in 
tt  rms  that  the  vessel  shall  over-carry  the  goods 
unless  she  leaves  Gape  Town  by  the  6th  Nov.,  and 
it  was  clearly  proved  that  owing  to  the  delay  in 


Durban  she  could  not  reach  there  by  the  6th  Nov^ 
it  cannot  be  said  if  it  was  proved  that  a  want  of 
care  on  the  part  of  the  managers  of  the  voyage 
whether  the  ship's  ag^ts  or  master  prevented  her 
reaching  Gape  Town  so  as  to  leave  it  on  the  6Ui, 
that  she  had  a  right  to  over-carry  without  an 
action  for  damages  for  not  delivering  the  ^oo^i. 
It  seems  to  me  if  ic  had  been  proved,  as  it  had 
been,  that  this  happened,  it  is  not  too  remote.  It 
is  not  suggested  that  even  the  delay  in  Dorban 
might  not  under  conceivable  circumstances  hA?e 
produced  the  over-carrying.  It  seems  to  me,  ODoe 
granted  that  she  has  l)een  delayed  and  prevented 
m>m  reaching  Gape  Town  at  a  certain  d[ate  which 
affects  the  number  of  days  she  has  to  stav  there, 
it  does  not  lie  in  the  mouth  of  the  defendant  to 
say  that  it  might  have  happened  t^t,  even  if  she 
had  come  in  time,  she  would  have  got  a  berth,  or 
that  it  might  have  happened  if  she  did  not  oome 
in  time  she  would  have  got  a  berth.  Once  shov 
that  there  is  a  wrongful  act — ^that  is,  a  breach  of 
contract — which  produces  a  certain  result  in  fact, 
it  does  not  lie  in  his  mouth  to  say  that  in  fact 
things  might  have  produced  the  same  result 
without  a  breach  of  contract.  The  nearest  analogy 
that  I  know  that  strikes  one  at  once — and  I  do 
not  say  it  is  a  perfect  analogy — is  the  way  in 
which  the  courts  have  always  refused  to  listen  to 
that  argument  in  cases  of  deviation,  for  on  proof 
that  the  vessel  has  deviated  from  the  r^olar 
straight  course,  and  is  lost,  it  is  not  an  answer  to 
say  she  might  have  been  lost  if  she  had  not 
deviated  and  broken  her  voyage  in  that  respect 
It  is  put  by  Tindal,  G.J. — 1  am  not  q^aoting  the 
words  exactly— in  the  leading  case,  which  I  think 
is  Oarrett  v.  Davis,  that  it  does  not  lie  in  the 
mouth  of  a  wrongdoer  where  a  consequence  has 
followed  from  conduct  which  is  a  breach  of  con- 
tract, to  say  that  the  same  mischief  might  have 
happened  had  he  not  done  the  thing  complained  of. 
Under  those  circumstances  it  seems  to  me  that 
where  there  is  the  right  of  over-carrying,  the  cir- 
cumstances which  occasioned  the  exercise  of  that 
right,  must  not  be  produced  by  the  fault,  the 
negligence,  and  the  want  of  reasonable  care  in  the 

Srosecution  of  the  voyage  on   the  part  of  the 
efendant  and  his  agents.     I  think  the  plaintiff 
is  entitled  to  recover.  j^g^^tf„  th^plaintii. 

Solicitors :  MeUor,  Smith,  and  May ;    Thomas 
Cooper  and  Co. 
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ADMIRALTY    BUSINESS. 

March  2,  9,  and  16, 1903. 

(Before  Bucknill,  J.) 

Thb  Manab.  (a) 

(1)  NoaTHBBN  Tbust  Limited  v,  Stbachah 

Bbothbbs. 

(2)   NOBTHBBN   TbUST   LIMITED   V.    MA.NAB 

Steamship  Gompavy  Limitbd. 

Practice — Stay  of  proceedings — Mortgage — Actiof^ 
for  declaration  of  rights  to  assist  action  *» 
foreign  country — Order  XXV.,  rr.  4,  5. 

On  default  being  made  under  a  mortgage  ike 
plaintiffs,  as  mortgagees  of  the  stearnship  U. 
took  possession  of  her  and  chartered  her  for  ^ 
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voyage  to  a  French  port.  On  arrived  the  first 
defendants,  who  were  British  subjects,  arrested 
the  ship  in  respect  of  necessaries  which  they  had 
supplied  and  attached  the  freight,  which  was 
payable  by  certain  French  consignees.  They  also 
made  executory  in  France  a  judgment  obtained 
by  drfault  in  the  King's  Bench  Division  against 
the  mortgagors  (a  British  company)  in  England 
in  respect  of  the  same  debt.  The  mortgagees 
intervened  in  the  proceedings  instituted  in 
trance  and,  for  the  purpose  of  assisting  their 
case  in  the  French  courts,  commenced  actions 
in  England  against  the  first  defendants  and 
against  the  mortgagors  asking  for  certain 
declarations  of  right  under  Order  XXV.,  r.  5. 
On  a  motion  by  both  defendants  asking  that  the 
actions  against  them  should  be  dismissed  or 
stayed  as  being  frivolous  and  vexatious  : 

Held,  that  as  it  had  not  been  shown  that  the 
declarations  asked  for  by  the  m,ortgagees  in 
the  action  against  the  first  defendants  could  not 
be  of  use  to  them  in  the  French  court  to  protect 
their  interests  <u  mortgagees,  and  that,  as  there 
W€LS  no  sufficient  evidence  that  the  action  was  an 
improper  interference  with  the  proceedings  in 
France,  the  action  should  be  allowed  to  proceed. 

On  a  further  motion  by  the  liquidator  of  the  defen- 
dant company  praying  that  the  acHon  against 
the  company  should  be  dismissed  or  stayed,  or 
in  the  alternative  that  the  plaintiffs  shotdd 
indemnify  him  for  costs : 

Held,  tJicU  the  proceedings  ought  to  be  stayed  as 
the  mortgagors  had  not  taken  any  step  to 
dispute  the  validity  of  the  mortgage  held  by  the 
mortgagees,  and  the  mortgagees  had  no  right 
to  force  the  mortgagors  to  try  the  issue  in  the 
present  proceedings. 

MOTIOHS  bj  the  defendants  Strachan  Brothers, 
necessaries  men,  and  the  Manar  Steamship  Oonw 
panj,  owners  of  the  steamship  Manar,  praying 
that  the  aotions  bronght  by  the  Northern  Trust 
Limited,  who  were  mortgagees  of  the  steamship 
Manar,  should  be  stayed  or  dismissed.  The  Manar 
Steamship  Company  also  asked  that  the  defen- 
dants should  indemnify  the  liquidator  of  the 
company  for  any  costs  that  might  be  incurred  in 
reroect  of  the  action. 
The  facte  were  shortly  as  follows : — 
The  Manar  Steamship  Company  Limited  was 
incorporated  on  the  13th  Jan.  1900,  and  on  the 
26th  June  1900  a  registered  statutory  mortgage 
of  the  British  ship  Manar  was  given  by  the  Manar 
Steamship  Company  Limited,  the  owners  of  the 
Manar,  to  the  Northern  Trust  Limited,  who  were 
trustees  for  debenture- holders,  to  secure  the  sum 
of  17,0OOZ. 

In  1901  Messrs.  Strachan  Brothers  supplied 
necessaries  to  the  steamship  Manar,  for  which 
they  had  not  been  able  to  obtain  payment. 

In  March  1902  the  Manar  Steamship  Company 
Limited  made  default  under  the  mortgage,  and 
I  he  plaintiffs  thereupon  took  possession  of  the 
Manar  and  let  her  on  a  charter  dated  the  2dth 
April  1902  from  Beaufort,  South  Carolina,  to  St. 
Nazaire,  in  France. 

On  the  5th  M«y  an  extraordinary  resolution 
was  passed  for  the  voluntary  liquidation  of  the 
company,  and  that  liquidation  was  proceeding. 

In  June  1902  the  Manar  arrived  at  St.  Nazaire, 
and  the  consignees  of  the  cargo  took  delivery  of 
it^  and  became  liable  to  pay  freight. 


Strachan  Brothers,  the  necessaries  men,  there- 
upon instituted  proceedings  in  France  to  recover 
the  sum  of  7452.  due  to  them  in  respect  of  the 
necessaries  they  had  supplied  to  the  Manar,  and 
arrested  the  Manar  aiid  Ccbused  the  freight  in  the 
hands  of  the  consignees  to  be  attached. 

The  Northern  &ust  Limited  also  instituted 
proceedings  in  France,  and  on  the  17th  June  the 
I^rench  court  at  St.  Nazaire  made  an  order  direct- 
ing the  Northern  Trust  Limited  to  give  bail  to 
answer  the  claims  made  by  Strachan  Brothers, 
and  directing  Strachan  Brothers  to  give  bail  to 
meet  the  claims  of  the  Northern  Trust  Limited 
for  damages  if  it  should  prove  that  the  arrest  of 
the  Manar  and  the  attachment  of  the  freight 
by  Strachan  Brothers  was  wrongful. 

On  the  21st  June  the  Manar  was  released, 
as  the  Northern  Trust  Limited  had  given  the  bail 
required  by  the  French  court,  and  on  that  date 
judgment  by  default  was  obtained  in  England  in 
the  King's  Bench  Division  by  Strachan  Brothers 
against  the  Manar  Steamship  Company  Limited 
for  the  amount  of  their  claim  for  necessaries  and 
costs.  * 

Further  proceedings  had  by  this  time  been 
instituted  in  the  court  at  St.  Nazaire  by  the 
Barry  Graving  Dock  and  Engineering  Company 
in  respect  of  a  claim  for  repairs  to  tne  Manar, 
and  by  the  master  of  the  vessel  for  wages  and 
disbursements. 

On  the  13th  Oct,  by  a  judgment  of  the  Civil 
Tribunal  at  Paris,  the  judgment  obtained  by 
Strachan  Brothers,  in  the  King's  Bench  Division, 
was  made  '*  executory  "  in  France  as  against  the 
Manar  and  her  freight. 

On  the  15th  Nov.  the  court  at  St.  Nazaire 
declared  the  attachment  of  the  freight  by 
Strachan  Brothers  to  be  valid,  and  on  the  18th 
Nov.  the  same  court  made  a  similar  declaration 
as  to  the  mortgage  of  the  Northern  Trust 
Limited. 

On  the  2nd  Dec.  the  plaintiffs,  the  Northern 
Trust  Limited,  commenced  proceedings  in  the 
court  at  St.  Nazaire  to  have  the  declaration  of  the 
validity  of  the  attachment  of  the  freight  by 
Strachan  Brothers  set  aside,  and  to  have  it 
declared  that  Strachan  Brothers  had  no  rights 
over  the  Manar  on  the  10th  June  1902,  the 
date  on  which  proceedings  were  instituted  in 
France.  They  albo  instituted  proceedings  against 
Strachan  Brothers  and  the  consignees  of  cargo 
praying  for  a  judgment  that  all  the  arrests  of 
freight  were  invalid,  and  asking  for  an  order  that 
the  consignees  of  the  cargo  should  pay  the  freight 
to  them  as  mortgagees. 

Strachan  Brothers  were  served  with  notice  of 
these  proceeding  in  Newcastle  on  the  12th  Dec. 
1902,  and  entered  an  appearance  to  them  in 
France. 

On  the  20bh  Jan.  1903  the  plaintiff  company 
issued  the  writs  in  the  present  actions. 

On  the  26th  Feb.  the  plaintiffs  olo>ed  the 
register  of  the  Manar,  selling  the  vessel  to 
Swedish  purchasers  as  mortgagees  in  possession. 

On  the  27th  Feb.  statements  of  claim  were 
delivered  by  the  plaintiff  company  in  the  present 
actions  claiming  a  declaration  :  that  throughout 
the  year  1902  they  were  duly  registered  first 
mortgagees  of  tue  bteamship  Manar;  that  the 
mortgage  was  a  valid  one ;  that  they  were  entitled 
to  the  Manar  as  owners,  so  far  as  was  necessary 
for  making  the  said  ship  available  as  a  security 
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for  tbeir  morteage  debt,  and  entitled  to  tbe  said 
ship  and  any  bail  given  for  tbe  release  of  tbe  said 
sbipin  priority  to  tbe  Manar  Steatnsbip  Company 
Limited,  and  Strachan  Brothers;  tbat  they  were 
entitled  as  mortgagees  to  take  possession  of  tbe 
Manar  in  March  1902 ;  tbat  upon  taking  posses- 
sion of  tbe  Manar  they  were  entitled  to  tbe  steam- 
ship and  to  any  bail  given  for  tbe  release  of  tbe 
steamsbip  in  priority  to  tbe  Manar  Steamship 
Company  Limited  and  Strachan  Brothers ;  tbat 
they  were  entitled,  in  priority  to  the  Manar 
Steamsbip  Company  Limited  and  to  Stracban 
Brothers,  to  collect  and  keep  all  freigbts  earned 
by  tbe  Manar  while  in  tbeir  possession,  and  par- 
ticularly the  freigbt  earned  by  tbe  vessel  under 
tbe  cbarter  party  made  for  tbe  voyage  from 
Beaufort  to  St.  Nazaire  in  1902. 

On  tbe  30tb  Jan.  1903  Stracban  Brothers 
issued  a  summons  to  have  tbe  action  against 
tbem  sta}  ed  or  dismissed  witb  costs. 

On  tbe  4tb  Feb.  tbe  liquidator  of  tbe  Manar 
Steamsbip  Company  Limited  took  out  a  summons 
praying  for  tbe  same  relief,  or  alternatively  tbat 
tbe  action  sbould  be  stayed  until  tbe  Northern 
Trust  Limited,  tbe  plaintiffs,  indemnified  tbe 
liquidator  of  tbe  defendant  company  against  all 
costs. 

These  summonses  were  adjourned  into  court, 
and  came  on  for  bearing  on  tbe  2nd  Marcb 
1903. 

During  tbe  argument  in  court  affidavits  of 
French  lawyers,  wnicb  bad  been  filed  by  both  tbe 
Northern  Trust  Limited  and  Stracban  Brothers, 
were  read.  From  these  it  appeared  to  be  doubtful 
whether  a  declai'atory  judgment  sucb  as  was 
sought  in  these  actions  could  be  used  in  tbe 
actions  in  France,  and  as  to  what  its  effect  would 
be  if  it  was  so  used. 

Order  XXV.,  rr.  4,  5,  is  as  follows : 

Bole  4.  The  oonrt  or  a  jndge  may  order  any  pleading 
to  be  strack  ont,  on  the  gronnd  tbat  it  ditolosea  no 
reasonable  oanee  of  action  or  anewer,  and  in  any  snoh 
caee  or  in  case  of  tbe  action  or  defenoe  being  ehown  by 
the  pleadings  to  be  frivoloas  or  vexationB,  the  court  or 
judge  may  order  the  action  to  be  stayed  or  dismissed,  or 
judgment  to  be  entered  accordingly,  as  may  be  just. 

Bule  5.  No  action  or  proceeding  Bball  be  open  to 
objection,  on  tbe  ground  that  a  merely  declaratory  judg- 
ment or  order  is  sought  thereby,  and  the  oonrt  may 
make  binding  declarations  of  right  whether  any  conse- 
quential relief  is  or  could  be  claimed  or  not. 

BohBoUf  K.C.  and  Adair  Eoche  for  tbe  defen- 
dants Stracban  Brothers,  in  suppott  of  tbe 
motion — Tbe  action  against  the  necessaries  men 
in  this  country  is  quite  irregular  as  tbe  bail 
which  represents  tbe  ship  and  the  freigbt  is 
in  the  power  of  tbe  Frencb  court,  whicb  has  all 
tbe  parties,  including  ihe  mortgagees,  before  it, 
and  the  questions  raised  in  tbe  present  action  will 
be  determined  in  the  court  at  St.  Nazaire. 
Spct.  11  of  the  Admiralty  Court  Act  1861  (24 
Vict.  c.  10)  no  doubt  gave  this  court  jurisdiction 
to  deal  witb  claims  in  respect  of  a  duly  registered 
mortgage,  but  in  this  case  the  court  is  asked  to 
make  a  series  of  declarations  about  a  mortgage 
witb  wbicb  Stracban  Brotbers  have  no  concern,  and 
to  wbicb  they  are  not  parties,  and  tbe  declaration, 
if  made,  will  not  decide  tbe  rigbts  of  tbe  parties, 
for  they  will  be  decided  in  France  according  to 
tbe  lem  fori.  Tbe  court  cannot  make  a  binding 
declaration  in  this  action  within  tbe  meaning  of 
Order  XKY.,  r.  5,  and  tbe  action  cannot  there- 


fore be  sustained  under  that  rule,  and  as  no  cause 
of  action  is  disclosed  tbe  action  sbould  be  stayed 
or  dismissed  under  rule  4  of  the  same  order.  The 
property  char^^ed  being  ont  of  the  jurisdiotioD, 
even  though  tbe  cbarge  be  valid,  English  creditors 
have  a  right  to  enforce  any  rights  given  to  tbem 
by  a  foreign  law  in  respect  of  a  debt  which  i8 
enforceable  in  a  foreign  country : 

Re  Maudsley,  Sons,  and  Field,  82  L.  T.  Bep.  378; 

(1900)  1  Ch.  602  ; 
Liverpool  Marine  Credit  Company  v.  Hunter^  18 

L.  T.  Eep.  749  ;  L.  Rep.  3  Ch.  479. 

Tbe  court  has  power  to  restrain  vexatioas  and 
oppressive  litigation : 

McHenry  v.  Lewx«,  46  L.  T.  Eep.  567  ;  22  Ch.  Dit 
397. 

They  also  referred  to 

Barraclough  v.  Brouny  76  L.  T!  Rep.  797 ;  8  Asp. 

Mar.  Law  Cas.  290 ;  (1897)  A.  C.  615  ; 
Forfign   Tribnnals   Evidence   Act  1856  (19  t  20 

Vict.  0.  IIS). 

ScruHon,  K.C.  and  Balloch  for  tbe  plaintiffs 
contra — The  judgment  prayed  for  would  assist 
tbe  plaintiffs  in  tbe  proceedings  in  France,  for  if 
obtained  it  could  be  made  "  executory  "  in  France, 
and  be  used  to  prove  tbat  tbe  sbip  and  freight 
were  the  property  of  tbe  plaintiffs.  The  onus  is 
on  tbe  d^endants  to  sbow  tbat  tbe  action  was 
vexatious : 

Hyman  v.  Helm,  49  L.  T.  Btp.  376 ;  2t  Ch.  Dir. 
531. 

The  resolution  for  borrowing  tbe  money  on  the 
mortgage  of  the  Manar  was  moved  by  William 
Dixon,  who  traded  as  Strachan  Brothers,  and 
consequently  knew  of  tbe  existence  of  the  mort- 
gage when  bis  firm  supplied  tbe  necessaries. 
Stracban  Brothers  have  no  mautime  lien  on  tbe 
sbip,  and  tbeir  claim,  so  far  as  the  sbip  is  con- 
cerned, should  be  postponed  to  tbe  plaintiffs' 
mortgage.  So  far  as  the  freigbt  is  concerned  the 
plaintiffs  as  mortgagees  in  possession  are  entitled 
to  tbe  freight,  and  they  are  also  entitled  to  tbe 
freigbt  as  charterers  of  tbe  sbip.  Tbe  proceedings 
in  France  by  the  nf  oessaries  men  are  an  attempt 
to  gain  priority  over  tbe  mortgsg^^es,  but,  even  if 
they  were  successful,  an  Englisb  court  could 
refuse  to  give  effect  to  tbe  decision  of  a  foreigD 
court  which  n^ fused  to  recognise  a  title  properly 
acquired  according  to  tbe  law  of  this  country : 

Simpson  v.  Fogo,  8  L.  T.  Rep.  61  ;  I  H.  A  H.  195: 
Liverpool  Marine  Credit  Company  v.  Hunter  (W« 
8up.), 

H.  H.  Wright  for  tbe  liquidator  of  the  Manar 
Steambhip  Company. — As  to  tbe  action  of  the 
Northern  Trust  Limited  v.  The  Manar  Steamthip 
Company,  it  is  submitted  tbe  action  is  a  frivoloas 
one,  and  sbould  be  stayed ;  it  is  neither  a  fore- 
closure action  nor  an  action  to  enforce  a  secnri^, 
for  tbe  security  has  been  enforced,  and  the  ship 
has  been  sold  under  tbe  plaintiffs*  statutory  power, 
and  tbe  purchaser  has  a  good  title.  The  liqui- 
dator if  be  sbould  see  fit  is  entitled  to  hnne  an 
action  a^ntinst  tbe  mortgagees  for  damages  lor  a 
wrongful  sale;  and  tbe  sale  may  have  hei-Q  an 
improper  one  if  the  mortgage  was  a  valid  one 
owing  to  tbe  shareholders  of  the  Manar  Steam- 
ship Company  Limited  not  having  pa<»5ed  the 
necessary  resolution  to  authorise  tbe  diiectors  to 
borrow  money.  This  question  may  have  to  be 
determined,  and  tbe  liquidator  will  Uien  be  plus* 
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tiff,  and  will  select  bis  own  time  to  bring  tbe 
action.  At  present  tbe  liquidator  bas  neitber  the 
money  nor  the  evidence  necessary  to  raise  tbe 
question,  and  be  cannot  be  compelled  to  raise  it 
DOW.  Tbe  reasoning  i^  Brooking  v.  Maudslay 
(58  L.  T.  Rep.  852 ;  38  Cb.  Div.  636)  supports  tbis 
▼iew.  Tbere  tbe  action  was  by  underwriters  to 
restrain  tbe  bolders  of  a  policy  from  proceeding 
on  it;  but  tbe  court  declined  to  make  any 
declaration  witb  l^ard  to  it.  Stirling,  J.  sayiug 
(58  L.  T.  Rep.  855 ;  38  Cb.  Div.,  at  p.  645) :  *•  It 
is  difficult  tu  see  wby  the  defendants  baving 
a  claim  wbicb  tbey  may  assert  in  a  court  of 
law  at  >*ny  time  wit  bin  tbe  period  fixed  by  tbe 
statutes  of  limitation  sbould  be  compiled  to 
try  tbe  issue  on  wbicb  tbe  validity  of  tbat 
claim  depends  in  a  couit  of  equity,  and  at 
another  time  than  tbat  wbicb  tbey  may  select 
ae  tbe  most  convenient  for  themselves."  Tbe 
plaintiffs  knew  tbe  defendant  company  was  in 
liquidation  when  tbey  started  their  action,  and, 
subject  to  certain  exceptions,  tbe  practice  is  tbat 
an  action  against  a  company  in  voluntary  liquida- 
tion will  be  stayed : 

Walker  r.  Banagher  DUtillery  Company,  33  L.  T. 

Bep.  502;  1  Q.  B.  Div.  129; 
Rose  V.  Ckirdden  Ledge  Coal  Company,  38  L.  T.  Rep. 

101 ;  3  Q.  B.  Div.  235  ; 
Freeman  v.  General  PuhUehina  Company,  70  L.  T. 

Bep.  845 ;  (1894)  3  Q.  B.  483. 

He  also  referred  to 

The  Wexford,  58  L.  T.  Bep.  28 ;  6  Asp.  Mar.  Law 

Caa.  244;    13  P.  Div.  10; 
Auet&n  V.  Collins,  54  L.  T.-  Bep.  903. 

ScrtUton,  K.C.  and  Balloch  for  the  plaintiffs  in 
the  second  action. — The  liquidator  has  made  no 
eftort  to  stay  tbe  action  brought  by  Sti*acban 
Brothers,  and  tbe  result  of  Stracban  Brothers 
obtaining  that  judgment  is  tbat  tbey  are  now 
trying  to  satisfy  their  claim  out  of  property  in 
France  which  they  bad  arrested  as  tbe  property 
of  tbe  Maaar  Steamship  Company.  The  plaintiffs, 
the  mortgagees,  have  therefore  to  put  themselves 
in  a  poeition  to  prove  to  tbe  French  court  that 
the  ship  and  tbe  freight  belonged  to  them,  and 
not  to  the  Manar  Steamship  Company.  The 
liquidator  does  not  expressly  deny  tbe  validity  of 
the  plaintiff's  mortgage,  but,  after  permitting  tbe 
plaintiffs  to  sell  the  vessel,  leaves  it  to  be  inferred 
that  there  is  some  blot  on  tbe  title  of  tbe  mort- 
gagees the  plaintiffs  in  this  action.  If  so,  tbey  are 
entitled  to  perfect  their  security  if  tbey  can.  Tbe 
liquidator  has  no  right  to  endeavour  to  tie  up  the 
property  of  tbe  mortgagees  possibly  for  years  by 
threats  of  future  action.  In  tbe  cases  cited  the 
liquidator  admitted  the  right  of  tbe  creditor  to 
prove  his  debt  in  tbe  li<juidation  proceedings,  and, 
on  that  ground,  the  action  was  stayed : 

Be  RegenVs  Canal  Ironworks  Company ;  Ex  parte 
Orissell,  34  L.  T.  Bep.  310  ;  3  Cb.  Div.  411  ; 

Re  David  Lloyd  and  Co.,  37  L.  T.  Bep.  83  ;  6  Cb. 
Div.  339 ; 

Buckley  on  the  CompaDies  Aots,  8th  edit.,  p.  297. 

Cur,  adv.  vult. 

BucKNiLL,  J. — Tbis  is  an  action  brought  by 
tue  plaintiff  company  claiming  a  declaration  tbat 
a  certain  mortgage  made  between  themselves  and 
the  Manar  Steamship  Company  Limited,  now  in 
liquidation,  was  at  all  times  material  to  tbis 
action,  and  is  now  a  valid  mortgage,  and  that 
the  plaintiff   company   are  entitled  to   certain 


freights  which  have  been  earned  by  tbe  said 
steamship  after  they,  as  mortgagees,  took  pos- 
session of  her  under  their  security.  This  appli- 
cation now  made  to  tbe  court  is  by  Stracban 
Brothers  to  stay  or  dismiss  the  action  on  the 
ground  tbat  it  is  oppressive  and  vexatious.  [His 
Lordship  then  stated  the  facts  of  the  case,  and 
proceeded:]  Affidavits  have  been  filed  by  both 
parties,  and  they  leave  the  court  in  doubt  as  to 
the  procedure  of  tbe  French  courts,  and  as  to  the 
effect  of  any  judgment  of  tbis  court  in  tbe  action 
before  tbe  French  courts.  Tbat  being  so,  I  have 
to  ask  myself  this  question  :  In  the  circumstances 
of  this  case  has  it  been  made  out  to  my  satis- 
faction tbat  these  proceedings  cannot  be  of  any 
practical  utility  to  tne  plaintiffs  if  they  succeed, 
and  do  they  amount  to  an  improper  interference 
witb  tbe  proceedings  of  tbe  foreign  court,  or  are 
tbey  in  their  nature  oppressive  or  vexatious.  On 
the  affidavits  which  have  been  read  it  is  not  clear 
what  effect  a  judgment  in  this  action  would  have 
on  the  proceedings  in  France,  and  it  has  not  been 
made  out  to  my  satisfaction  that  the  declaration 
now  sought  for  would  not  be  of  practical  utility 
to  tbe  plaintiffs  or  would  be  an  improper  inter- 
ference witb  the  proceedings  of  the  French  court. 
I  am  not  able  to  say  tbat  to  ask  for  such  a  decla- 
ration is  either  vexatious  or  oppressive,  or  an 
abuse  of  the  process  of  the  court,  and  the  result, 
therefore,  is  &at  the  defendants  have  not  made 
out  a  sufficient  case  for  a  stay  of  this  action,  and 
their  application  will  be  dismissed  witb  costs. 

In  the  second  motion  the  plaintiffs  claim  a 
declaration  similar  to  that  claimed  by  them  in  the 
first,  but  the  circumslances  under  which  the 
second  action  is  brought  are  not  at  all  similar. 
Here  tbe  plaintiffs  have  attacked  theManar  Steam- 
ship Company,  though  the  steamship  couipany 
have  shown  no  desire  to  challenge  the  validity  of 
tbe  plaintifb*  mortgage  or  to  challenge  their  right 
to  the  freight  earned  under  the  charter-party.  The 
liquidator,  it  is  true,  states  in  tbe  affidavit  filed 
by  him  in  this  action  that  the  mortga^  may  be 
invalid  on  tbe  ground  tbat  tbe  resolution  passed 
by  tbe  company  authorising  tbe  borrowing  of 
the  money  was  informal,  and  it  is  possible  that 
some  day  tbe  company  now  in  liquidation,  appa- 
rently without  funds,  and  certainly  without  a 
desire  to  litigate,  may  choose  to  claim  a  declara- 
tion tbat  tbe  mortgage  is  an  invalid  one,  and 
may  seek  to  set  it  aside.  The  plaintiffs,  tbe 
mortgagees,  aay  tbat  tbis  question  must  be  settled 
now;  tbe  liquidator  of  the  defendant  company 
says  tbat  he  ought  not  to  have  his  hand  forced,  and 
a  passage  has  been  read  from  a  judgment  of 
Stirling,  J.  in  Brooking  v.  Maudslay  (uhi  sup  ) 
which  supports  that  contention.  The  plaintiffd 
are  in  the  position  of  having  lent  money  on  a 
mortgage  of  tbe  ship;  tbey  have  taken  posses- 
sion of  tbe  ship  and  chartered  her  and  earned 
freight.  Tbe  defendants,  tbe  Manar  Steamship 
Company,  have  been  aware  of  all  these  pro- 
ceedings which  have  been  taken  by  the  plain- 
tiffs, and  have  not  been  antagonistic  to  any  of 
them.  The  defendants,  the  mortgagors,  have  not 
attacked^  the  plaintiffs,  and  until  the  plaintiffs 
were  attacked  by  Stracban  Brothers  in  France 
tbe  matters  between  the  plaintiffs  and  the  defen- 
dant company  were  at  rest.  But  Stracban 
Brothers  having  brought  an  action  against  tbe 
Manar  Steamship  Company,  to  which  tbe  defen- 
dant  company  did   not  appear,    the   plaintiffs 
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have  ohosen  to  pat  the  law  in  motion  in  this 
action  against  toe  Manar  Steamship  Company 
for  no  other  purpose  that  I  can  see  except  to 
get  a  declaration  for  use  in  France  in  litigation 
to  which  the  Manar  Steamship  Company  are  not 
parties.  Therefore  I  think  the  defendants  in 
this  case  are  entitled  to  say  that  this  action  ought 
not  to  be  brought  against  tbem  and  cannot  serve 
any  practical  utility.  It  seems  to  me  to  be  vexa- 
tious, and  I  direct  that  the  proceedings  against 
the  defendants  in  this  action  shall  be  stayed — 
not  dismissed — and  the  costs  of  this  application 
shall  be  paid  by  the  plaintiffs. 

Solicitors  for  the  plaintiffs,  King,  Wigg,  and 
Co.,  agents  for  George  Armatrong  and  Sons,  New- 
castle-on-Tyne. 

Solicitors  for  both  defendants,  Pritehard  and 
Sons,  agents  for  Wilkinson  and  Marshall,  New- 
castle-on-Tyne. 


Wednesday,  April  1, 1903. 
(Before  Bucknill,  J.  and  Tainity  Masters.) 
Thb  Mabgubbitb  Molinos.  (a) 

Salvage — Information  to  subsequent  salvors — Life- 
boat crew. 

Signals  for  assistance  were  exhibited  by  a  vessel 
ashore,  and,  in  response  to  a  telegram  sent  by  the 
operator  at  the  S,  Lighthouse,  two  tv^s  proceeded 
to  her  assistance,  A  telegram  was  cdso  serU  by 
the  coxswain  of  the  S.  lifeboat,  but  arrived  after 
that  sent  from  the  lighthouse. 

In  an  action  for  salvage  by  the  coxswain  and  crew 
of  the  lifeboat : 

mid,  that,  although  a  person  who  has  done  no 
more  than  give  information  may  be  entitled  to 
sahage,  yet  in  fact  no  services  had  been  rendered, 
as  the  tugs  had  prepared  to  proceed  to  the  vessel 
on  the  receipt  of  the  first  telegram. 

Held,  cdso,  that  when  a  lifeboat  crew  have  gone  out 
for  the  purposes  of  saving  life,  the  onus  is  on 
them  to  prove  that  they  nave  afterwards  become 
entitled  to  salvage  against  the  property  in  peril. 

Actions  for  salvage  brought  by  the  owners, 
masters,  and  crews  of  the  steam  tugs  Humber, 
Terrier,  and  /.  W.  Jewitt,  and  the  coxswain  and 
crew  of  the  Spurn  lifeboat,  against  the  owners  of 
the  French  barque  Marguerite  Molinos. 

The  Humber  was  a  paddle  tug  of  131  tons  gross 
register  and  250  horse  power  effective,  mann^  by 
a  crew  of  seven  hands  all  told,  and  of  the  vaJue  of 
6000L 

The  /.  W.  Jeuritt  was  a  paddle  tug  of  97  tons 
gross  register  and  240  horse  power  effective, 
manned  by  a  crew  of  five  hands  all  told,  and  was 
of  the  value  of  15001. 

The  Terrier  was  a  screw  tug  of  78  tons  gross 
register  and  235  horse  power  effective,  mann^  by 
a  crew  of  five  hands  all  told,  and  was  of  the  value 
of  3000L 

The  Marguerite  Molinos  was  a  French  barque 
of  2005  tons  gross  register,  and  at  the  time  was 
on  a  voyage  n'om  Hull  to  Swansea  in  ballast  in 
tow  of  a  tug,  and  manned  by  a  crew  of  fif teeq, 
hands  all  told.    Her  value  was  95002. 

On  the  26th  Feb.  1903  she  met  with  heavy 
weather  and  had  to  turn  back  for  shelter,  and 
while  making  Grimsby  Itoads  the  hawser  parted 
during  the  night  and  she  drifted  towards  the 

(a)  S«ported  by  Ohsibtophbb  Hbao.  Esq.,  BarrtBtor-at-Law. 


Trinity  Sand,  let  go  her  anchor,  and  brought  up 
about  one  and  a  quarter  miles  N.N.W.  of  tiie 
Spurn  Lighthouse.  As  the  tide  ebbed  she  took  the 
ground,  and  at  low  water  was  left  high  and  diy. 
Sigpials  for  the  assistance  of  a  tug  were  exhibited 
al^ut  7  a.m.  and  answered  from  the  lishthoose. 
The  signals  were  also  seen  from  the  shore,  and 
an  attempt  was  then  made  to  launch  the  tender 
of  the  lifeboat,  but  the  first  attempt  failed  owing 
to  the  heavy  sea  running,  and  the  coxswain  of  the 
lifeboat  thereupon  telegraphed  to  Grimsby  fertile 
assistance  of  tugs.  Eventually,  about  12  30  p.m., 
the  efforts  to  launch  the  tender  were  sucoeBsfol, 
but  as  the  crew  were  unable  to  get  to  the  life- 
boat, which  is  kept  afloat  at  moorings  inside  Spurn 
Point,  they  proceeded  on  in  the  tender,  and  reached 
the  barque  about  2  p.m.  Five  of  the  crew  then 
went  on  board,  and  remained  there  until  she  came 
off,  although  they  were  told  their  services  were  not 
wanted.  About  2.30  p.m.  the  Humher  came  up 
and  passed  a  rope,  and  the  Marguerite  MdiMs 
then  got  up  her  anchor  and,  while  she  was  doing 
so,  the  two  other  tugs  made  fast,  and  as  she 
floated  with  the  tide  she  was  towed  to  a  safe 
anchorage. 

The  defendante  admitted  that  salvage  services 
had  been  rendered  by  the  tugs,  but  denied  that 
any  services  had  been  rendered  by  the  lifeboatmen. 

At  the  trial  it  appeared  that  the  first  intimation 
that  assistance  was  required  was  a  tel^^m  sent 
by  the  operator  at  the  Spurn  Lighthouse,  and 
it  was  in  response  to  this  that  the  tugs  prepared 
to  proceed  to  the  vessel. 

AspinaU,  K.O.  and  Lauriston  Batten  for  the 
plwitiffs  the  owners,  masters,  and  crews  of  the 
tugs. 

A.  E.  Nelson  for  the  plaintiffs  the  coxswain 
and  crew  of  the  Spurn  lifeboat — The  prompt 
arrival  of  the  tugs  was  due  to  the  telegram  sent 
by  the  coxswain,  and  the  giving  of  such  informa- 
tion is  in  itself  a  salvage  service : 

The  Sarah,  37  L.  T.  Bep.  831 ;  3  Asp.  Mar.  Law 

Cas.  542 ;  3  P.  Div.  39  ; 
The  Nile,  33  L.  T.  Bep.  66 ;  3  Asp.  Mar.  Law  Obb. 

11;  L.  Bep.  4  A.  &  £.  449. 

In  The  Ocean  (2  W.  Bob.  91)  a  vessel  which  carried 
"  an  order  for  a  steamer  to  go  out  of  harbour  to  a 
vessel  in  danger  was  held  entitled  to  salvage. 

Laing,  K.G.  and  Bateson  for  the  defendants 
contra. — The  telegram  was  not  neoessary,  as  the 
tugs  were  already  starting  in  response  to  a  previouB 
message  sent  from  the  Spurn  Lighthouse.  In 
The  ChUtonford  (Shipping  Gazette,  Feb.  22, 1901), 
a' claim  was  made  for  salvage  because  a  telephone 
message  had  been  sent,  but  the  claim  was 
reject^. 

BucKKiLL,  J. — These  are  consolidated  actions 
brought  by  the  tugs  Humber,  Terrier,  and  /.  W. 
Jewitt,  and  by  the  coxswain  and  crew  of  the 
Spurn  lifeboat,  for  salvage  services  allM;ed  to 
have  been  rendered  to  the  French  barque 
Marguerite  Molinos  on  the  27th  Feb.  last.  As  in 
order  of  time  the  lifeboat's  case  has  been  taken 
fii'st,  I  will  deal  with  that  at  once.  As  regards 
what  took  place  after  the  lifeboatmen  in  their 
tender  got  alongside  the  French  barque,  I- accept 
the  story  of  the  master  of  the  barque,  and  I  find 
as  a  fact  that  his  story  is  correct  and  that  the 
services  of  the  lifeboatmen  were  never  acoepted 
as  salvors.    I  have  further  to  decide  whether  the 
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coxswain  of  the  lifeboat  is  entitled  to  any  salva^fe 
by  reason  of  the  telegram  sent  about  noon.  It 
was  handed  in  at  12.35,  and  was  signed  bj  Pye, 
i  be  coxswain  of  the  lifeboat.  It  ran:  "Barque 
ashore.  Trinity  Sand,  wants  assistance."  Until 
the  tng  owner  was  called,  I  was  in  some  difSculty 
on  the  question  of  law ;  that  is  to  say,  I  was  not 
at  all  clear  whether  that  telegram  would  in  the 
circumstances  entitle  the  coxswain  or  any  other 
person  connected  with  the  lifeboat  to  hold  the 
position  of  salvors  under  the  authorities  which 
have  been  cited.  The  law  is  clear  that  where  a 
person  does  something,  outside  his  duty,  of  such 
a  nature  as  to  be  the  cause  of  an  act  doce  by 
another  which  is  a  salvage  act,  he  may  himself 
hold  the  position  of  a  salvor,  although  he  has 
done  no  more  than  give  information.  A 
messenger  from  the  sea  coming  in  and  telling 
another  that  a  ship  is  in  peril  is  entitled  to  be 
treated  as  a  salvor  if,  in  consequence  of  his  infor- 
mation, the  other  goes  out  and  renders  salvage 
services  to  that  ship.  But  each  case  must  depend 
on  its  own  facts.  What  are  they  here  P  The  tug 
owner,  being  asked  how  he  came  to  send  out  his 
tugs  to  the  Marguerite  NLolinos,  said  that  he  had 
received  a  telegram  from  the  coxswain  of  the 
lifeboat ;  but  it  turned  out,  on  further  examina- 
tion of  the  tug  owner,  that  he  had  received  a 
another  telegram  earlier  in  the  morning,  which 
was  from  the  telegraph  clerk  at  the  Spurn  Light- 
house, and  that  the  crews  of  the  tui;s  were 
already  getting  ready  to  start  when  the  second 
telegram  arrived.  That  second  telegram  was 
useless,  and  I  so  decide.  I  cannot,  therefore, 
take  into  consideration  the  courageous  endeavours 
of  the  lifeboat  crew,  lasting  nearly  four  hours, 
to  launch  the  tender  of  the  lifeboat.  Lifeboat- 
men  must  understand  that  when  they  have  gone 
out  to  save  life,  as  members  of  a  lifeboat  crew, 
the  onus  is  on  them  to  prove  that  they  have  after- 
wards become  entitled  to  salvage  reward  as  against 
the  property  alleged  to  be  in  peril.  Here  I  find  that 
they  were  not  allowed  to  go  on  board  the  Margerite 
Molinos  as  salvors,  but  were  only  as  far  as  the 
coxswain  was  concerned  invited  to  come,  the 
others  inviting  themselves  on  board,  not  for  the 
purnose,  as  the  master  of  the  barque  thought,  of 
rendering  salvage  services,  but  for  the  purpose  of 
looking  round — I  am  obliged  to  hold  on  the  facts 
of  the  case  that  the  little  they  afterwards  did 
was  not  in  fact  salvage  work.  They  were  not 
salvors.  Their  suit  must  therefore  fail,  and  I 
regret  to  say  that  it  must  be  dismissed  with 
costs.  As  to  the  three  tugs,  there  is  no  doubt 
they  are  salvors.  The  ship  was  on  the  sands. 
She  had  been  high  and  dry.  She  had  received  no 
injury,  and  she  would  have  floated  at  the  turn  of 
the  tide ;  but  she  had  had  very  bad  weather.  It 
is  satisfactory  to  know  how  it  is  that  the  vessel 
which  was  towing  her  was  unable  to  render 
assistance.  She  was  a  screw  vessel,  and  I  gather 
she  drew  as  much  water  as  the  barque ;  so  there 
was  ample  reason,  though  we  have  not  hdd  that 
explained,  why  she  did  not  ^o  to  the  barque's 
assistance.  These  tugs  got  into  position,  and 
after  ten  minutes'  towing  got  her  afloat.  The 
weather  had  been  bad ;  but  it  was  rapidly  mode- 
rating, and  I  am  advised  that  the  tug  Humber 
would  have  been  able  to  get  the  vessel  off.  The 
master  of  the  Humher  did  not  attempt  to  exagge- 
rate, and  I  think  his  evidence  was  very  fairly 
given ;  but  he  had  a  doubt,  and,  having  a  doubt, 
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he  erred  in  the  right  direction.  He  said :  "  I 
muy  not  be  able  to  get  the  barque  off  myself.  I 
will  take  the  services  of  the  other  two  tugs." 
The  fact  is  that  these  three  boats  are  all  of  them 
salvors ;  but  I -cannot  give  a  heavy  award.  The 
tugs  were  not  in  any  danger.  It  is  not  one  of 
those  cases  where  there  was  bumping  or  wheie 
tbey  were  girted.  I  am  not  sure  if  the  barque 
bad  been  there  another  tide  she  would  have  taken 
any  harm.  When  the  weather  got  down  to  the 
force  of  two,  one  tug  would  have  been  able  to 
get  her  off ;  but  they  must  be  paid,  and  the  result 
id  that  I  award  500Z. — 300^.  to  the  Humher  and 
2001.  to  the  two  other  tugs,  with  costs.  As  the 
bail  demanded — ^2600Z. — was  exorbitant,  I  order 
the  salvors  to  pay  the  bail  fees  above  1000^ 

Solicitors  for  the  plaintiffs,  the  owners,  masters, 
and  crews  of  the  tugs,  and  the  coxswain  and 
crew  of  the  Spurn  lifeboat,  Pritchard  and  Sons, 
for  A,  M.  Jackson,  Hull,  and  E,  8.  Wilson  and 
Sons,  Hull. 

Solicitors  for  the  defendants,  the  owners  of  the 
Marguerite  Molinos,  Waltons,  Johnson,  Bubh,  and 
Whatton, 


March  11,  12,  and  April  8,  1903. 

(Before  Bucknill,  J.  and  Trinity  Masters.) 

Thb  Koning  Willbm  I.  (a) 

Collision —Fog — Failure  to  stop  and  ascertain 
position  of  approaching  vesselr-^Hegulations  for 
Preventing  Collisions  at  Sea,  art,  16 — Statutory 
presumption  of  fault — Merchant  Shipping  Act 
1894  (57  &  58  Vict.  c.  60),  ss.  418,  subs.  2,  419, 
sub-s,  4, 424. 

A  collision  occurred  in  the  English  Channel,  in  a 
dense  fog,  between  the  steamship  B.  arid  the 
JJutch  steamship  K.  W.  I.  Neither  vessel  stopped 
her  engines  on  hearing  the  fog  signal  of  the 
other  forward  of  the  beam.  It  was  (admitted 
by  the  oumers  of  the  B.  that  their  vessel  was  to 
blams.  It  was  contended  by  the  oumers  of  the 
K.  W.  I.  that,  outing  to  the  distance  the  vessels 
were  apaH  when  the  whistle  of  the  B.  was  first 
heard,  the  necessity  to  stop  did  not  arise,  as 
there  was  then  no  danger  of  collision,  and  that 
art,  16  did  not  therefore  apply. 

Held,  that,  under  the  circumstances,  there  was 
danger  of  collision  at  the  time  the  whistle  of 
the  B.  was  first  heard ;  that  the  K.  W.  I.  ought 
to  have  stopped  her  engines,  and  that  the  fact 
that  she  did  not  do  so  contributed  to  the  collision. 

Query,  whether  the  statutory  presumption  of  fault 
creaied  by  sect,  419  of  the  Merchant  Shipping 
Act  1894  applies  to  a  foreign  vessel  outside 
British  territorial  jurisdiction,  where  the  Order 
in  Council  applying  the  Collision  Regulations 
to  vessels  of  the  country  to  which  she  belongs  does 
not  apply  the  j^^ovisions  of  Part  5  of  the 
Merchant  Shipping  Act  1894. 

Action  for  damage  by  collision  brought  by  the 
owners  of  the  steamship  Bittern  against  the 
owners  of  the  Dutch  steamship  Koning  Willem  I, 

The  collision  occurred  about  4  a.m.  on  the  13th 
April  1902,  in  the  English  Channel,  about  six 
miles  EN.E.  of  Dungeness  in  a  dense  fog. 

The  Bittern  was  a  steamship  of  881  tons  gross 
register^  and  at  the  time  was  on  a  voyage  from 

(a)  Beported  by  Ghristopbiii  Head,  Esq.,  Barri8ter.»t.Lftw. 
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Manchester  to  Ghent,  with  a  general  cargo  on 
board,  and  manned  by  a  crew  of  seventeen  hands 
all  told.  The  Koning  Willem  I.  was  a  steamship  of 
4446  tons  gross  register,  and  was  on  a  voyage 
from  Amsterdam  to  Southampton,  with  a  general 
cargo  and  passengers,  and  manned  by  a  crew  of 
ninety-six  hands  aU  told. 

The  facts  of  the  case  appear  sufficiently  from 
the  judgment. 

The  plaintiffs  charged  the  defendants  (inter 
alia)  with  a  bad  look-out,  neglecting  to  stop  their 
engines  when  the  whistle  of  the  Bittern  was  first 
heard,  and  with  proceeding  at  an  improper  rate 
of  speed  under  the  circumstances.  They  also 
charged  the  defendants  with  neglecting  to  comply 
with  arts.  16  and  29  of  the  Collision  Regulations. 

The  defendants  charged  the  plaintiffs  with 
{inter  alia)  a  bad  look-out,  navigating  under  the 
circumstances  at  an  improper  rate  of  speed,  and 
not  stopping  when  the  whistle  of  the  Koning 
Willem  I.  was  heard.  They  also  charged  them 
with  neglecting  to  comply  with  arts.  16  and  29 
of  the  Collision  Regulations. 

Art.  16  of  the  Regulations  for  Preventing 
Collisions  at  Sea  is  as  follows  : 

Art.  16.  Every  vessel  ehall,  in  a  fog,  mist,  ttAMog 
■now,  or  heavy  rain  storms,  go  at  a  moderate  speed, 
having  carefnl  regard  to  the  existing  cironmstanoes  and 
conditions.  A  ateam  vessel  hearing,  apparently  fornrard 
of  her  beam,  the  fog  signal  of  a  vessel,  the  position  of 
which  is  not  ascertained,  shall,  to  far  as  the  circum- 
stances of  the  case  admit,  stop  her  engines,  and  then 
navigate  with  caution  nntil  danger  of  collision  is  over. 

The  defendants  also  contended  that,  as  the 
collision  occurred  outside  the  limits  of  British 
territorial  jurisdiction,  the  statutory  presumption 
of  fault  created  by  sect.  419,  sub-sect.  4,  of  the 
Merchant  Shipping  Act  1894  did  not  apply  to 
their  vessel,  as  she  was  a  Dutch  vessel,  and 
although  the  Government  of  the  Netherlands  had 
signified  their  willingness  that  the  Collision 
Regulations  should  apply  to  Dutch  vessels,  and 
an  Order  in  Council  had  been  made  accordingly, 
the  provisions  of  Part  5  of  the  Merchant  Shipping 
Act  ]894  had  not  been  applied  to  vessels  of  that 
country. 

The  material  sections  of  the  Merchant  Shipping 
Act  1894  are  as  follows  : 

Sect  418  (2).  The  Collision  Hegulations,  together  with 
the  provisions  of  this  part  [Part  5]  of  this  Act  relating 
thereto,  or  otherwise  relating  to  collisions,  shall  be 
observed  by  all  foreign  ships  within  British  jurisdiction, 
and  in  any  case  arising  in  a  British  court  concerniog 
matters  arising  within  British  jurisdiction  foreign  ships 
shall,  so  far  as  respects  the  Collision  Regulations  and  the 
said  provisions  of  this  Act,  be  treated  as  if  they  were 
British  ships. 

Sect.  419  (4).  Wbfcie  in  lLt»  case  of  a  collision  it  is 
proved  to  the  court  before  whom  the  case  is  tried  that  any 
of  the  Collision  Regulations  have  been  infringed,  the  ship 
by  which  the  regulation  has  been  infringed  shall  be 
deemed  to  be  in  fault,  unkss  it  is  shown  to  the  satis- 
faction of  the  court  that  the  circumstances  of  the  case 
made  departure  from  the  regulation  necessary. 

Sect.  424.  Whenever  it  is  made  to  appear  to  Her 
Majesty  in  Council  that  the  Government  of  any  foreign 
country  is  willing  that  the  Collision  Regulations,  or  the 
provisions  of  this  part  of  this  Act  relating  thereto,  or 
otherwise  relating  to  coUisions,  or  any  of  those  regula- 
tions or  provisions  should  apply  to  the  ships  of  that 
country  when  beyond  the  limits  of  British  jurisdiction. 
Her  Majesty  may,  by  Order  in  Council,  direct  that  these 
regulations  and  provisions  shall,  subject  to  any  limita- 


tion of  time,  conditions,  and  qualifications  contained  in 
the  order,  apply  to  the  ships  of  the  said  foreign  country, 
whether  within  British  jurisdiction  or  not,  and  that  such 
ships  shall,  for  the  purpose  of  such  regulations  sad 
provisions,  be  treated  as  if  they  were  British  ships. 

During  the  trial  of  the  action  it  was  admitted 
that  the  Bittern  was  to  blame  for  breach  of 
art.  16  of  the  regulations. 

Laing,  K.C.  and  Adair  Roche  for  the  plaintiffs, 
the  owners  of  the  Bittern. — The  Koning  WiUem  I. 
must  be  found  also  to  blame  for  not  stopping 
when  she  heard  the  whistle  of  the  Bittern  forward 
of  her  beam,  and  for  not  stopping  and  reversing 
earlier.  Art.  16  is  imperative,  and  the  pro- 
visions of  the  corresponding  article  (art.  18)  of 
the  regulations  of  i884  were  always  rigidly 
enforced.    See 

The  Ceto,  62  L.  T.  Rep.  1 ;  6  Asp.  Mar.  Law  Cu. 

479  ;  14  App.  Cas.  670  ; 
The  Lancashire,  69  L.  T.  Rep.  663  ;  7  Asp.  Mar.  Lst 

Cas.  376;  (1894)  A.  C.  1. 

In  The  Star  of  New  Zealand  (Shipping  Gaiette, 
Nov.  7,  1899)  the  vessel  had  a  cargo  of  dynamite 
on  board  which  was  stowed  aft,  and  it  wis 
attempted  to  show  that  it  would  have  been 
dangerous  for  her  to  stop  on  account  of  the  risk 
to  other  vessels  following  astern  of  her.  This 
plea  did  not,  however,  succeed.  In  The  BondoM 
(82  L.  T.  Rep.  828 ;  9  Asp.  Mar.  Law  Cas.  106) 
the  rule  was  strictly  enforced.    See  also 

The  Bernard  Hall,  86  L.  T.  Rep.  658  ;  9  Asp.  Msr. 

Law  Cas.  300. 
The  Cathay,  81  L.  T.  Rep.  391 ;  9  Asp.  Blar.  Lsv 

Cae.  35 ; 
The  Oceanic,  88  L.  T.  Rep.  303. 

Pickford,  K.C,  Aspinall,  K.C,  and  B.  B.  D. 
Acland  for  the  defendants,  the  owners  of  the 
Koning   Willem  I. — Art.  16    does  not  apply  in 
this  case,  because   the  position   of  the  nittem 
had  been  accurately  ascertained.    The  master  of 
the  Koning  Willem  I.  came  to  the  condusicm. 
from  her  whistles,  that  the  Bittern  was  on  his 
starboard  bow,  z.b  in  fact  she  was,  and  at  such  a 
distance  that  there  was  no  risk  of  collision.  There 
must  be  danger  of  collision  for  the  necessity  to 
arise  for  stopping  the  engines,  and  the  rule  cannot 
apply  to  every  case  of  a  whistle  being  heard  for- 
ward of  the  beam.    The  vessels  were  in  a  position 
to  pass  one  another  safely,  and,  had  it  not  been 
for  the  improper  porting  of  the  Bittern,  the  col- 
lision  womd   never  have  occurred.    In  all  t^ 
cases  cited  there  was  a  distinct  finding  of  hd 
that  the  position  of  the  approaching  vessel  bad 
not  been  ascertained,  and,  as  there  was  danger 
of  collision,  the  court  held  that  the  rule  as  to 
stopping  applied.    It  would  have  been  imprudent 
for  the  Koning  Willem  L  to  have  reversed,  as 
that  would  have  caused  her  to  cant  to  starboard 
and    towards    the    Bittern,      As    the    Koning 
Willem  I.  is  a  foreign  vessel,  and  as,  it  is  sub- 
mitted, the    collision    occurrad   outside  British      J 
territorial  jurisdiction,  the  presumption  of  fanlt 
created  by  sect.  419  (a)  is  not  binding  on  her.    Br 
sect.  424   there  must   be  an   Order  in   Councu 
making  the  provisions  of  Part  5  of  the  Merchant 
Shipping  Act  1894  apply  to  vessels  of  the  oonntij 
to  which  she  belongs,  and,  although  it  is  true  that 
the  Government  of  the  Netherlands  has  consented 
to  the  Collision  Regulations  applying  to  vessels  of 
that  country,  vet  Uiere  is  no  evidence  that  ihej 
have  consented  that  the  provisions  of  Part  5  of 
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the  Act  shonld  apply  to  the  ships  of  that  coontrj 
when  beTond  the  limits  of  British  jarisdidtion. 
If,  there^re,  the  court  finds  the  omission  to  stop 
did  not  in  fact  contribute  to  the  collision,  the 
Koning  WiUem  I.  cannot  be  deemed  to  be  in  fault. 
They  referred  to 

The  Saxonia,  6  L.  T.  Bep.  6  ;  LoBh.  410 ; 

The  Fanny  N.  Carvill,  32  L.  T.  Bep.  646 ;  2  Asp. 

Mar.  Law  Cas.  565  ;  13  App.  Cas  455,  d  ; 
Reg.  V.  Keyn  {The  Praneonia),  2  Ex.  Div.  63 ; 
37m  Magnet,  32  L.  T.  Bep.  129;  2  Aap.  Mar.  Law 

Cas.  478 ;  L.  Bep  4  A.  &  B.  417  ; 
Don  V.  Lxppmany  5  CI.  &  F.  1  ;  47  B.  B.  1  ; 
Maraden'B  CollisionB  at  Sea,  4th  edit.,  pp.  70  and 

Laing,'K,C.  in  reply. — In  practice,  sect.  419,  sub- 
sect  4  has  always  been  applied  to  a  foreign  vessel, 
whether  within  British  territorial  jurisdiction  or 
out  of  it.  The  owners  of  the  Koning  Willem  I.  have 
submitted  to  the  jurisdiction  of  the  court,  and 
are  counter-claiming  for  damages.  The  words  of 
the  section  give  specific  directions  to  the  court 
before  whom  the  case  is  tried,  and  the  court  is 
bound  to  draw  inferences  of  blame.  The  court 
is  therefore  bound  to  try  the  case  by  the  lex 
fori,  and  unless  it  is  satisfied  that  the  circum- 
stances of  the  case  made  departure  from  the 
regulations  necessary,  or  that  the  breach  could 
not  possibly  have  contributed  to  the  collision, 
they  must  find  the  defendants*  vessel  to  blame 
if  a  breach  of  the  regulations  has  been  com- 


mitted. 


Cur,  adv.  vulL 


April  8. — BucKNiLL,  J. — ^The  Bittern  was  bound 
up  Channel.  The  Koning  Willem  I.  was  bound 
down  Channel,  and  a  dense  fog  prevailed.  The 
evidence  of  the  Bittern  was  that  her  engines  were 
working  at  dead  slow,  making  a  speed  of  about 
three  knots ;  that  the  regulation  fog  signals  were 
being  sounded;  that  the  whistle  of  what  after- 
wards turned  out  to  be  the  Koning  WiUem  I.  was 
heard  ahead,  and  slightly  on  the  starboard  bow, 
far  off,  and  was  answered  at  once  by  the  Bittern, 
and  was  heard  again,  this  time  apparently  on  the 
port  bow,  about  a  point  and  a  half,  and  nearer ; 
that  that  sitrnal  was  answered  and  the  helm  of 
the  Bittern  was  ported  about  two  and  a  half 
points,  until  her  head  came  to  E.  i  S.,  and 
then  the  helm  was  steadied  and  the  engines 
etill  continued  working  at  dead  slow ;  that  then 
the  whistle  of  the  Koning  Willem  J.  was  heard 
apparently  about  four  and  a  half  points  on  the 
port  bow,  and  was  answered,  and  the  helm  was 
fwrted  a  little  more,  just  as  the  lights  of  the 
Koning  Willem  L  were  seen  four  to  five  points  on 
the  port  bow  and  two  ships'  lengths  away.  That 
shoi-t  distance  indicates  the  density  of  the  fog. 
Then  the  evidence  is  that  the  helm  was  at  once 
hard-a-ported,  and  an  order  was  given  to  put  the 
engines  full  speed  ahead  as  the  only  possible 
chance  of  avoiding  a  collision ;  but  the  Koning 
Willem  I.  came  on  at  considerable  ^peed,  and 
her  stem  struck  the  Bittern  in  the  way  of  the 
eDgine  room,  doing  her  such  damage  that  she  had 
to  be  run  ashore.  The  place  where  the  collision 
occurred  was,  as  I  find  as  a  fact,  about  six  miles 
E.N.E.  of  Dungeness — that  is,  outside  the  terri- 
torial limit.  The  evidence  on  behalf  of  the 
Koning  Willem  L  was  that  at  about  1.30  a  m. 
she  ran  into  a  dense  fog,  and  her  engines  were 
put  at  dead  slow,  and  fog  signals  were  regularly 
sounded,  the  vessel   being    stopped   from  time 


to  time  when  other  ships'  whistles  were  heard,  the 
position  of  which  was  not  ascertained ;  that  later 
on  other  whistles  were  heard,  and  in  particular 
the  whistles  of  two  different  ships  about  two  or 
three  points  on  the  starboard  bow,  the  positions 
of  which  were   not  then  quite  ascertained,  and 
which  were  not  ascertained  until  they  were  heard 
a  second  and  a  third  time,  and  then  they  seemed 
to  be   broadening  on  the  bow ;   that  a  whistle, 
which  turned  out  to  be  that  of  the  Bittern,  was 
then  heard  a  fourth  time  and  seemed  to  be  coming 
nearer,  and  the  engines  of  the  Konina  Willem  L 
were  at  once  stopped;    that  the  whistle    then 
seemed  to  be  getting  nearer  ahead,  and  shortly 
afterwards  the  masthead  and  red  lights  of  the 
Bittern  were  seen  about  one  and  a  half  points  on 
the  starboard  bow,  and  the  engines  of  the  Koning 
Willem  I.  were  at  once  reversed  full  speed,  but 
the  collision  was  inevitable.    I  find  as  a  fact  that 
the  ships  were  not  port  to  port,  as  alleged  by  the 
plaintiffs,  but  that  they  were  shortly  before  the 
collision  starboard  to  starboard,  as  alleged  by  the 
Koning  Willem  I.,  and  I  also  find  as  a  fact  that 
the  helm  of  the  Koning  Willem  L  was  not  star- 
boarded as  alleged.      From  the    time   of   the 
Bittern's  signals  being  first  heard,  the  helm  of  the 
Koning  Willem  L  was  not  altered,  and  she  was 
kept  on  her  course,  which  was  about  S.W.  by  W. 
westerly,  magnetic.    On  the  above  facts  it  was 
admitted  that  the  Bittern  must  be  held  to  blame 
for  disobeying  art.  16  of  the  regulations. 

The    question    remains    whether    the   Koning 
Willem  I.  is  also  to  blame.    The  reason  given  by 
her  master  for  not  stopping  his  engines  when  he 
first  heard  the  whistle  of  the  Bittern,  or  at  the 
second  or  third  whistle,  was  this — that  his  ship  was 
going  so  slow,  and  the  signal  seemed  to  be  so  far 
off,  that  he  thought  it  better  to  wait  until  he  heard 
it  again,  and  that  so  soon  as  he  heard  it  more 
ahe^ — that  is,  finer  on  the  bow — he  stopped  his 
eng^es    immediately.     Not  having  ascertained 
the  position  of   the  Bittern  when  her   signals 
were   first  heard,    in   my   opinion   the  engines 
should  have    been     stopped,    apart    altogether 
from  art.  16,  but  certainly  in  accordance  with 
that  article.    I  think,  and  the  Elder  Brethren 
of  the  Trinity  House  who  assist  me  agree,  that  it 
was  in  that  weather  impossible  to  have  ascer- 
tained with  any  degree  of  certainty  the  position 
of  the  Bittern — that  is,  the  bearing  and  distance 
of  the  Bittern  from  the  Koning  Willem  I. — when 
her  whistle  was  first  heard,  and  the  muster  of  the 
Koning  Willem  L  admits  as  much  himself.      I 
think  his  duty  was,  clearly,  to  have  stopped  his 
engines  then.    With  regard  to  what  has  been 
said  about  signals  in  a  fog,  I  think  I  may  usefully 
read  part  of  a  paragraph  in  art.  18  of  the  Channel 
Pilot,  part  1,  9th  edit. :  **  Sound  is  conveyed  in  a 
very  capricious  way    through    the    atmosphere. 
Apart  from  wind,  large  areas  of  silence  have  been 
found  in  different    directions  and    at  different 
distances  from  the  origin  of  a  sound,  even  in  clear 
weather.    Therefore  too  much  confidence  should 
not  be  felt  in  hearing  a  fog  signal."    Now  1  will 
refer  to  the  judgment  of  the  President  in  the 
case  of  The  Bernard  Hall  {ubi  sti>p.),the  language 
of  which  I  adopt.    The  learned  President  said : 
"  The  Elder  Brethren  point  out  that  there  would 
be  extreme  difficulty  in  knowing  how  far  off  the 
vessel  would  be  in  a  fog,  and  therefore  they  do 
not  think  there  was  any  such  ascertainment  as  to 
justify  the  Holyrood  " — in  this  case  the  Koning 
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WiUem  L — "  in   not   compljine   with  the  clear 
terms  of  art.  16,  by  stooping  her  engines  when 
she  first  heard  the  whistle  of  the  Bernard  HaU ; 
and  that  it  is  impossible  to  say  that  it  would  not 
have  been  a  material  matter  if  she  had  done  so." 
Each  case  must,  no  doubt,  be  considered  on  its 
<»wn  facts ;  and  in  this  case  I  hold  without  doubt 
that  the  master  of  the  Koning  Willem  /.,  a  man 
of  great  experience,  should  have  grasped  the  fact 
that,  aa  it  was  impossible  for  him  to  locate  with 
any  certainty  in  that  dense  fog  the  bearing  of 
the  Bittern  or  her  distince  away,  he  should  have 
stopped  his  engines  on  first  hearing  her  whistle. 
Instead  of  that,  be  waited  until  he  found  tbat  the 
whistles  indicated  danger,  because  he  heard  them 
drawing  ahead,  proving  that  the  Bittern  was  cross- 
ing his  bows.  So,  in  this  part  of  the  case,  there  has 
been  a  breach  of  the  second  part  of  art.  16.   As  has 
been  pointed  out  to  me  by  the  Elder  Brethren,  if  you 
btop  your  engines  you  can  hear  better  than  you 
can  when  the  noise  of  the  engines  and  propeller 
is  going  on.    If  you  stop  your  engines  you  lessen 
the  danger  and  give  yourself  better  information 
than  if  you  go  on  with  engines  moving,  as  was 
done  in  this  case;  and  it  may  be  that  if  the 
master  of  the  Koning  Willem  I.  had  stopped  his 
engines  when  he  first  heard  the  whistles,  which 
he  thought  were  far  off,  he  might  have  come  to 
t  he  condusion  that  the  whistles  were  nearer  th&n 
he  thought  they  were — and  I  suspect  they  were 
nearer.    I  think  it  was  negligent  navigation  on 
his  part  not  to  have  stopped  his  engines  when  he 
first  heard  the  whistle  of  the  Bittern  and  to  have 
waited  so  long  as  he  did.    But  there  is  another 
matter  to  be  considered  in  connection  with  the 
iiavigation  of  the  Konina  WiUem  I.    Her  engines 
were  not  reversed  until  the  Bittern  came  into 
view  about  150  yards  off.    The  reason  given  by 
the  master  of  the  Koning  WiUem  L  is  that  his 
way  was  already  almost  stopped;  but  that  is  a 
question  of  fact  for  my  decision,  and  I  find  that 
it  is  not  so.    I  cannot  accept  the  statement  that 
the  engines  of  the  Koning  Willem  I.  were  stopped 
five  minutes  before  they  were  reversed,  or  th  it 
they  were  reversed  for  eighty  seconds  before  the 
collision.    The  master  was  asked  in  crof-s  exami- 
nation by  counsel  for  the  plaintiffs,  '*  Have  jou 
not  said  before  to-day  that  your  engines  were 
reversed   three  minutes  before  the  collision  ? " 
and  he  said,  "Yes,  I  have  said  so ;  but  I  find  now, 
by  experiments  made  since  the  collision,  that  1 
must  have  been  wrong,  and  I  prefer  to  say  that 
the  engines  were  reversed  for  eighty  seconds." 
That  looks  very  much  as  if  he  made  experiments 
to  see  how  long  it  took,  when  the  engines  were 
working,  as  he  calls  it,  dead  slow,  to  take  the  way 
off  the  ship.    He  preferred  to  put  it  at  eighty 
seconds.      The  engines  were  stopped  when  the 
Bittem^s  whistle  was  heard  narrowing  on  the  bow 
more  than  before,  and  veiy  shortly  before  the 
masthead  and  red  lif^hts  came  into  view.    Before 
they  were  stopped  it  is  said  the  engines  were 
working  at  dead  slow.    That  is  a  very  important 
question  of  fact  which  I  have  to  decide.    1  am 
not  satisfied  on  the  point.    I  do  not  like  to  say 
that  the  master  of  the  Koning   Willem  I.  was 
trying   to    mislead  the    court — I    do  not  think 
he    was — but   I    think    he    must   be    mistaken. 
1   have  to  examine   the   facts  carefully,  and  I 
think  they  lead  me  to  the  conclusion  that  the 
vessel  was  not  going  dead  slow  when  he  said  she 
was,  and  when   he  probably  thought  she  was. 


Take,  for  example,  the  entry  in  the  engineer's 
log :  "  Steamed  from  1.20  at  slow,  because  of  foj^." 
"  At  times  remained  stopped."    I  know  that  in 
ships  of  this  high  class  the  logs  and  other  doca- 
ments  are  supposed  to  be  kept  with  great  care, 
and  it  is  almost  impossible  to  believe  that,  if  the 
engines  had  been  working  at  dead  slow  for  so 
long  a  time,  it  would  not  have  been  recorded  in 
the  log.    The  log  speaks  only  of  "slow"  and 
**  stop^d."    The  damage  done  to  the  stem  of  the 
Koning  Willem  L,  which  was  driven  in  16in.  and 
set  over  to  port  indicates,  in  our  opinion,  that 
that  vessel  had  substantial  headway.    1  find  as  a 
fact    that    both    vessels  had    substantial  head- 
way upon  them,   and,  from  the  facts  which  1 
have  found,  I  come  to  the  conclusion  that  the 
engines  of  the  Koning  WUlem  L  had  not  been 
worked  at  slow  so  long  as  the   master  thought 
they  had,  and  were  not  reversed  anything  like 
eighty  seconds  before  the  collision.    The  position, 
therefore,  is  this :  The  collision  was,  in  the  first 
instance,  certainly  caused  or  contributed  to  bj 
the   improper  navigation  of  the  Bittern — that 
is    admitted;     she    not   only    broke    art    16, 
but  her  witnesses  were  not  correct  when  thej 
judged  that  the  Koning  Willem  I.  was  on  the 
port  bow;   in   other  words,  the  Bittern  ported 
across  the  course  of  the  Koning  Willem  I.,  and 
the  Koning  WiUem  I.  did  not  starboard  across  the 
course  of  the  Bittern.    The  Koning  Willem  I.,  in 
my  own  opinion,  and  in  that  of  the  Elder  Brethren, 
distinctly  contributed  to  the  collision  in  two  wajs. 
First,  by  her  master  not  stopping  her  engines 
when  he  ought  to  have  stopped  them  in  that 
dense  fog  with  so  many  vessels  about.    Being  io 
doubt,  as  he  was  on  his  own  admission,  he  ought 
to  have  stopped  his  engines ;  and  when  he  fonnd 
shortly  after,  as  he  did  find  and  as  ho  admitted 
he  found,  that  the  other  vessel  was  porting  and 
that  her  whistle  signals  were  narrowing  on  his 
bow,  indicating  to  him  a    position  of  extreme 
danger — the  position   being  then  that  a  vessel 
which  could  only  be  seen  at  about  150  yards  was 
porting  across  his  course — he  ought  not  only  to 
have  stopped  his  engines,   but  to  have  reversed 
them.  That  is  not  only  required  by  the  rules,  bat  ii 
necessary  for  proper  navigation.    These  findings 
of  fact  render  it  unnecessary  for  me  to  consider 
the  point  of  law  which  was  raised  with  regard  to 
the  application  of  sect.  419,  sub-sect.  4,  of  the 
Merchant  Shipping  Act  1894,  and  the  decree  will 
be  that  both  vessek  are  to  blame. 

Solicitors  for  the  plaintiffs,  the  owners  of  the 
Bittern^  Thomas  Cooper  and  Co. 

Solicitors  for  the  defendants,  the  owners  of  the 
Koning  Willem  /.,  Clarkson,  Chreenvoell,  and  Co. 


April  7  and  8, 1903. 

(Before  Bucknill,  J.,  and  Tsinitt  MASTEsa) 

The  August  Korff.  (o) 

Salvage — Services  rendered  by  request — Standing . 
by  —  Attempt   to    tow  —  Principle    oj   making 
awards. 

The  steamship  A.  K.  with  a  cargo  of  oil  in  bulk  be- 
came disabled  in  the  North  Atlantic.  In  response 
to  signals  the  steamship  A.  came  up,  and  it  was 
agreed  she  should  try  to  tow  her  to  Fayal,  but 
after  standing  by  ana  towing  her  for  two  dayi 

{a,  Reported  b;  Ofhistophbr  Head,  Esq.,  B*nlBt«r-ftt-Lft«. 
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ihe  hcui  to  give  up  the  attempt,  homng  aseieted 
her  a  few  miles. 

Subseqitently  the  Ac.  took  her  in  tow,  and  towed 
her  265  miles,  when,  owing  to  the  hawser  part- 
ing^ she  lost  her  during  the  night. 

The  M.  then  came  up  and  supplied  her  with  some 
provisions,  arid  agreed  to  tow  her  to  F.,  but, 
owing  to  being  short  of  fodder  for  her  cargo  of 
horses,  left  after  having  towed  her  about  twelve 
miles,  EventuaUy  the  S.  came  up  and  towed 
her  into  F,  Harbour,  accompanied  by  the  B.  P.,  a 
vessel  belonging  to  the  same  owners,  and  which 
had  come  up  shortly  after  the  S. 

Held,  that  all  the  vessels  wereentitledto  be  rewarded. 
The  A.  on  the  authority  of  The  Benlarig  (60 
L.  T.  Rep,  238;  6  Asp,  Mar,  Law  Cas,  360; 
14  P.  Div,  3)  by  way  of  payment  for  standing 
by  at  request,  and  for  h^  attempts  to  tow ;  the 
Ac,  and  the  M.  on  theprirudple  laid  down  in  The 
Atlas  {Lush  518)  and  The  CameUia  (50  L,  T, 
Eep,  126;  5  Asp,  Mar,  Law  Cas,  197;  9  P, 
Div,  27)  for  having  meritoriously  contributed 
to  the  uUimate  success  of  the  salvage  opera' 
tions ;  the  S.  for  having  towed  her  to  a  place 
of  safety;  and  the  B.  F.for  standing  by,  A 
sum  total  of  8550Z.  awarded. 

CoHSOiiiDATED  acfcions  for  salvage  by  the  owners, 
masters,  and  crews  of  the  steamships  Albuera, 
Acacia^  Marquette,  Snowflake,  and  Burgermeister 
Petersen  against  the  owners  of  the  August  Korff, 
her  cargo  and  freight. 

The  Albuera  was  a  yessel  of  3460  tons  gross 
register,  with  engines  of  1350  horse  power 
indicated,  and  was  on  a  voyage  from  Glasgow  to 
Boston  with  a  cargo  of  coal,  manned  by  a  crew  of 
twentj.five  hands  all  told.  Her  valae  was 
45,000i..  and  her  cargo  and  freight  4250Z.— 
49,250Z.  in  aU. 

The  Acacia  was  a  vessel  of  2885  tons  gross 
register,  with  engines  of  250  horse  power  nominal, 
and  was  on  a  voyage  from  Middlesbrough  to 
Philadelphia,  with  a  cargo  of  railway  materials 
and  pig  iron,  manned  by  a  crew  of  twenty-five 
bands  ail  told.  Her  value  was  35,000Z.,  her 
cargo  \\,llbl,  and  freight  1474Z  — 48,249Z.  in 
all. 

The  Marquette  was  a  vessel  of  7057  tons 
gross  register,  fitted  with  engines  of   770  horse 

?)wer  nominal,  and  was  on  a  voyage  from  New 
ork  to  Lfondon  with  horses,  sheep,  and  a  general 
cargo,  manned  by  a  crew  of  112  hands  all  told. 
Her  value  was  133,000^,  that  of  her  cargo 
130,510^.,  and  freight  63232.-269,833/.  in  all. 

The  Snowflake  was  a  tank  steamer  of  2710  tons 
gross  register,  fitted  with  engines  of  247  horse 
^wer  nominal,  and  was  on  a  voyage  from  New 
York  to  Hull  with  a  cargo  of  petroleum  in  bulk, 
manned  by  a  crew  of  thu-ty  hands  all  told.  Her 
value  was  30,000/.,  that  of  her  cargo  15,8000/.,  and 
freight  2640/.— 48,440/.  in  all. 

The  Burgermeister  Petersen  was  a  tank  steamer 
belonging  to  the  defend  ante  of  2788  tons  gross 
register,    with   engines    of    225    nominal    horse 

S>wer,  and  was  on  a  voyage  from  New  York  to 
remerhaven  with  a  cargo  of  petroleum  in  bulk, 
and  manned  by  a  crew  of  thirty-four  hands  all 
told.  Her  value  was  22,500/.,  that  of  her  cargo 
16,737/.,  and  freight  2300/.— 41,537/.  in  all. 

The  facte  of  the  services  rendered  by  the 
different  vessels  appear  sufficiently  from  the 
jad^ent, 


The  August  Korff  wslb  a  tank  steamer  belong- 
ing to  Hamburg  of  4055  tons  gross  register.  She 
was  at  the  time  the  services  were  rendered  on  a 
voyage  from  Philadelphia  to  Nordenhamn  with  a 
cargo  of  petroleum  and  naphtha,  and  manned  by 
a  crew  of  thirty-seven  hands  all  told.  Her  value 
in  her  damaged  condition  was  27,000/.,  her 
cargo  14,578/.,  and  freight  at  risk  1743/.— 43,321/. 
in  all. 

On  the  1st  Dec.  1902,  while  in  the  course  of  her 
voyage,  and  when  in  latitude  48deg.  19m in.  N. 
and  longitude  32deg.  26min.  W.,  and  about 
960  miles  from  Queenstown,  she  was  struck  by  a 
heavy  sea  which  carried  away  the  rudder  and  part 
of  the  stem- post. 

Signals  of  distress  were  exhibited,  and  in  order 
to  lighten  the  ship  three  of  the  tanks  were 
pumped  out,  and  with  her  engines  and  sails  she 
made  some  progress  to  the  eastward. 

On  the  2nd  Dec.  she  fell  in  with  a  steamship 
which  made  fast  astern  in  order  to  steer  her, 
but  gave  up  the  attempt  after  a  short  time,  and 
proceeded  on  her  voyage. 

The  Albuera  fell  in  with  her  on  the  5th  Dec., 
and  after  receiving  assistance  from  the  above- 
named  vessels  she  was  eventnaUy  towed  into 
Falmouth  Harbour,  where  she  arrived  on  the 
23rd  Dec. 

Aspinall,  K.C.  and  Bateson  for  the  owners, 
masters,  and  crews  of  the  Albvsra  and  Snowflake, 
The  Albuera  stood  by  and  rendered  services  bv 
request,  and  was  delayed  on  her  voyage,  and  bad 
her  ropes  damaged  and  lost.  In  The  Cambtiun, 
(76  L.  T.  Rep.  504;  8  Aep.  Mar.  Law  Oas.  263)  it 
was  held  that  even  if  no  benefit  resnlte,  a  vessel 
is  entitled  to  be  rewarded  if  she  stends  by  or 
renders  services  by  request.    See  also 

The  Helvetia,  8  Asp.  Mat.  Law  Cas.  264  n. ; 
The  Undaunted,  2  L.  T.  Bep.  520;  Lash.  90; 
Kennedy  on  Salvage,  p.  37. 

Aspinall,  K.C.  and  Pritchard  for  the  owners, 
master,  and  crew  of  the  Marquette. — The  services 
were  of  value,  us  she  did  tow  her  some  twelve 
miles,  and  so  enabled  her  to  fall  in  with  the  Snow- 
flake, 

Dawson  Miller  for  the  owners,  master,  and 
Ci'ew  of  the  Acacia, 

Pickford,  K.C.  and  Leek  for  the  owners,  master, 
and  crew  of  the  Burgermeister  Petersen, — The 
master  and  crew  of  the  Burgermeister  Petersen 
may  claim  against  the  cargo  and  freight : 

The  Gienfruin,  52  L.  T.  Rep.  769  ;  5  Asp.  M^r. 

Law  Gas.  413  ;  10  P.  Div.  103 ; 
The  Miranda,  27  L.  T.  Bap.  389 ;  1  Asp.  M&r.  L&w 

Cue.  440 ;  L.  Bep.  3  A.  &  £.  561. 

They  also  cited 

The  Agamemnon,  48  L.  T.  B3p.  880  ;  5  Asp.  Mi 
Law  Cas.  92. 

Laing,  K.C.  and  Batten  for  the  defendante 
contra. — The  foundation  of  salvage  is  success, 
and  the  Albuera  aad  the  Marquette  are  not  there- 
fore entitled  to  claim  salvage  : 

The  Zephyrui,  1  W.  Bob.  329 ; 
The  CameUia,  50   L.   T.  Bep.  126;  5  Atp.   Mar. 
Law  Cm.  197  ;  9  P.  Div.  27. 

In  The  Benlarig  (60  L.  T.  Rep.  238 ;  6  Asp.  Mar. 
Law  Oas.  360;  14  P.  Div.  S)  the  towing  vessel 
was  held  entitled  to  a  quantum  meruit  for  carry- 
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ing  oat  a  contract  to  attempt  to  tow.  In  neither 
of  these  cases  has  any  actual  engagement  or 
reqaest  been  proved.  They  cannot  be  distin- 
Sruished  from  that  of  The  Dart  (80  L.  T.  Rep.  23 ; 
8  Asp.  Mar.  Law  Cas.  481),  where  the  salvage 
action  was  dismissed  on  the  ground  that  no 
material  benefit  had  been  rendered  to  the  other 
vessel. 

BucKNiLL,  J. — This  is  a  complicated  case,  in 
which  I  have  been  much  assisted  by  the  advice 
of  the  Elder  Brethren.  On  the  1st  Dec.,  in  bad 
weather,  the  August  Korff  broke  down  Id  the 
Atlantic  about  1000  miles  from  Falmouth,  her 
rudder  and  part  of  the  stem-post  carrying  away. 
In  all  other  respects  she  was  seaworthy  and 
tight.  Various  vessels  came  to  her  assistance, 
and  the  first  of  these  claiming  in  the  present  suit 
was  the  Alhuera^  which  vessel  I  find  as  a  fact  was, 
on  the  5th  Dec.,  engaged  to  stand  by,  and  her 
master  undertook  that  he  would,  if  possible,  get 
the  August  Korff  to  the  Western  Islands.  The 
Alhuera  tried  from  the  5th  Dec.  to  the  7th  Dec. 
and  her  services  were  by  no  means  easy.  The 
hawser  parted  at  12.30  p.m.  on  the  6th,  and  at 
6.30  p.m.  both  hawsers  carried  away.  She  then 
stood  by  till  daylight,  and  ultimately,  finding  it 
impossible  to  do  more  than  she  had  done,  pro- 
ceeded on  her  voyage.  She  attempted  to  do 
what  she  had  undertaken  to  do — that  is,  that  she 
would  do  her  best  to  tow  to  Fayal.  Having  so 
contracted  and  having  so  attempted,  but  failed  in 
the  attempt,  I  think  the  case  comes  within  the 
language  used  by  Butt,  J.  in  The  Benlarig  (60 
L.  T.  Rsp.,  at  p.  ^40 ;  6  Asp.  Mar.  Law  Cas.,  at 
p.  362  ;  14  P.  Div.,  at  p.  6.)  as  follows:  *  I  am 
glad  to  be  able  to  hold  that  they  are  entitled  to 
some  payment,  because  I  think  it  would  be  very 
unfortunate  in  any  way  to  discourage  steamera 
from  rendering  assistance  to  vessels  in  distress.'' 
The  next  ship,  the  Acacia,  certainly  towed  the 
August  Korff  220  miles  as  the  crow  flies ;  she  was 
four  and  a  half  days  so  engaged,  and  it  is  said 
that  she  lost  in  all  seven  days,  and  sustained 
damage  to  the  extent  of  1882.  The  weather  was 
then  very  bad  indeed,  and  the  Acacia*s  rope 
parted  four  times,  and  she  herself  was  obliged  to 
stop  at  night  for  the  purpose  of  making  »ome 
repairs  to  uie  engines,  which  had  been  strained  or 
temporarily  injured  by  the  services,  and  she  then 
lost  sight  of  the  other  ship.  It  is  to  be 
remembered  that  she  might  have  gone  on  with  the 
service  if  it  had  not  been  for  the  accident  to  her 
engines  which  caused  her  to  lose  sight  of  the  ship. 
Her  salvage  award  will  be  what  Icall  a  salvage 
award  pure  and  simple.  I  only  wish  to  make 
part  of  my  judgment  the  language  of  Sir  James 
Hannen  in  The  Camellia  [ubi  sup,)  and  the 
language  of  Dr.  Lushington  in  The  Atlas  (Lush. 
518).  The  effect  of  both  of  those  judgments  is  set 
out  in  Kennedy  on  Salvage,  at  p.  29,  in  these 
words :  **  Whilst,  however,  the  general  rule  which 
is  illustrated  by  the  above  examples  is  clear, 
and  in  the  words  of  Sir  James  Hannen  in  a  recent 
case, '  there  can  be  no  doubt  that  services,  however 
meritorious,  which  do  not  in  any  way  contribute 
to  the  ultimate  safety  of  the  ship  are  not  entitled 
to  salvage  award,'  it  is  equally  clear  from  several 
decisions,  and  indeed  it  has  been  expressly  ruled 
by  the  Privy  Council  that,  when  a  salvage  is 
finally  effected,  those  who  meritoriously  contri- 
bute to  that  result  are  entitled  to  a  share  in  the 
reward,  although  the  part  they  took,  standing  by 


itself,  would  not  have  produced  it.'*  Now,  here 
the  services  of  the  Aca^cia  did  meritoriously  con* 
tribute  to  the  ultimate  success.  She  towed  h^ 
on  her  way  220  miles,  and  but  for  her  the  AMguti 
Korff  might  never  have  seen  the  Snowfiake.  The 
services  were  well  performed,  and  ovlj  abmptlj 
ended  in  consequence  of  the  accident  to  the 
salving  ship;  but  whilst  giving  her  a  salvace 
award  I  must  do  it  on  a  rather  different  scue 
from  that  on  which  salvage  is  awarded  te  the 
ultimate  salvor  who  really  brought  the  ship  mto 
port.  The  next  ship  is  the  Marquette,  and  it  is  a 
matter  of  regret  that  she  was  not  more  fortunate. 
She  is  a  valuable  vessel  of  7000  tons,  and  had  a 
large  crew  on  board,  and  was  accepted  by  the 
master  of  the  ship  in  distress  as  an  efficient  but 
expensive  instrument  to  effect  his  salvage.  Now, 
the  Marquette  did  not  tow  very  much,  and,  in  the 
difficulty  I  have  felt  as  to  her  case,  I  have  asked 
the  Elder  Brethren  this  question :  "  Do  you  think 
that  that  which  the  Marquette  did  was  a  oontribo* 
tion  to  the  ultimate  success  ?  "  I  will  assume  that 
she  towed  the  August  Korff  twelye  miles — that  is 
to  say,  she  probably  towed  her  a  distance  which 
would  represent  hull  down  to  a  ship,  and  the 
SnowJlaJce  to  pick  her  up  must  have  been  in  sight 
of  her,  so  that  if  the  August  Korff  had  not  been 
where  she  was  when  she  was  picked  up — ^in  other 
words,  had  she  been  twelve  miles  to  the  west- 
ward of  that  place — the  Snowfiake  might  never 
have  seen  her.  The  Elder  Brethren  advise  me 
that  the  mere  fact  of  towing  this  vessel  for 
twelve  miles  was  a  contribution,  and  an  impor- 
tant contribution,  to  the  ultimate  success  of 
the  salvage  operations.  If  that  is  so,  then  I 
find  myself  obliged,  under  the  passa^  I  have 
just  read,  to  hold  that  the  Marquette  is  entitled 
to  a  share  in  the  award.  The  next  case  is  that  of 
the  Snowfiake,  It  is  admitted  that  she  was  a 
salvor.  To  her  services  the  salved  ship  is  imme- 
diately indebted  for  being  brought  safely  into 
port,  and  she  is  entitled  to  get  the  largest  share 
of  the  award.  Her  services  were  not  very  diffi- 
cult, but  they  were  well  performed.  Then  we 
come  to  the  nurgermeister  Tetersen,  and  her  case 
introduces  what  I  think  is  a  very  pleasant  trait  in 
the  story  of  the  sea.  There  is  no  doubt  the 
master  of  the  salved  ship,  seeing  another  ship 
belonging  to  his  owners  coming  up,  might,  if  be 
had  chosen,  have  directed  the  Burgermeitter 
Petersen  to  get  hold  of  his  ship,  but  with  that 
sort  of  spirit  which,  I  am  sure,  prevails  amonsBt 
sailors,  he  said :  **  No,  she  has  got  hold  of  me ;  she 
had  better  do  her  work,  and  yon  had  better 
follow  me."  That  being  so,  he  was  doing  his 
duty  to  his  owners  in  telling  the  BurgermeisUr 
Petersen  to  stend  by.  She  did  so,  and  I  have 
now  to  consider  what  is  to  be  given  to  her  owners 
as  against  the  7000Z.,  the  value  of  the  naphtha 
cargo,  the  master  and  crew  of  the  Burgermeister 
Petersen  being  entitled  to  recover  against  ship* 
cargo,  and  freight.  The  awards  I  make  are  as 
follows  :  The  ALbuera  8002.,  of  which  her  owner* 
will  receive  6152.,  her  master  602.,  and  he^  ere* 
1252. ;  the  Acacia  25002.,  19002.  to  the  owners, 
2002.  to  the  master,  and  4002.  to  the  crew ;  the 
Marquette  8002.,  owners  6722.,  master  402.,  and 
crew  882;  the  Snowfiake  40002.,  owners  30402^. 
master  3202.,  and  crew  6402. ;  and  the  owners  of 
the  Burgermeister  Petersen  3002.,  her  master  and 
crew  150/.  The  total  sum  will  come  to  8550/..  for 
which  I  give  judgment,  with  coste. 
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Solicitors  for  the  AVbuera,  Fritchard  and  Sons, 
for  Batesons,  Warr,  and  Wimshurst,  Liverpool. 

Solicitors  for  the  Acacia,  Downing,  Bolam,  and 
Co.,  for  Bolam  and  Co.,  Sunderland. 

Solicitors  for  the  Marquette,  Fritchard  and 
Sons. 

Solicitors  for  the  Snowflake,  Fritchard  and 
Sons,  for  Alsop,  Stevens,  Hardy,  and  Crooks, 
Liverpool. 

Solicitors  for  the  Burgermeister  Fetersen,  Fiess, 
and  Sons, 

Solicitors  for  the  defendants,  the  ow^ners  of  the 
August  Korff,  her  cargo  and  freight,  Thomas 
Cooper  and  Co. 


JUDICIAL  COMMITTEE    OF  THE 
F&IVT  COUNCIL. 

Thursday,  July  16, 1903. 

(Present:  The  Bight  Hons.  the  Loed  Chan- 
CBLLOE  (HalsbuiT),  Lords  Magnaghten, 
Shand,  Dayey,  ItoBEETsoN,  and  Lindlet, 
and  Sir  Arthur  Wilson.) 

Algoma  Central  Railway  Company  v.  The 

King,  (a) 

ON  APPEAL  FROM  THE  SUPREME  COURT  OF 

CANADA. 

Law  of  Canada^Customs  Tariff  Act  1897  (60  &  61 
Vict,  c.  16) — *•  Goods  imported  into  Canada  " — 
Ship  —  Registration  —  Merchant  Shipping  Act 
1894  (57  &  58  Vict,  c,  60). 

A  foreign-built  ship  brought  to  Canada  comes 
under  the  head  of  *'  goods  imported  into  Canada  *' 
within  the  meaning  of  the  Customs  Tariff  Act 
1897,  and  the  imposition  of  a  duty  upon  such 
ship  under  the  Act  prior  to  registration  in 
Canada  is  not  repugnant  to  the  provisions  of  the 
Imperial  Merchant  Shipping  Act  1894. 

Judgment  of  the  court  betow  affirmed^ 

Appeal  of  the  suppliants  by  petition  of  right 
against  the  judgment  of  the  Supreme  Court  of 
Canada,  given  on  the  6th  May  1902,  reversing 
the  judgment  of  the  Exchequer  Court  of  Canada 
of  the  2nd  Dec.  1901  with  costs. 

On  the  15th  Sept.  1900  the  appellants  presented 
in  the  Exchequer  Court  of  Canada  a  petition  of 
right  asking:  (a)  A  declaration  that  they  were 
entitled  on  the  23rd  Oct.  1899  to  obtain  from  the 
chief  officer  of  Customs  at  the  port  of  Sanlt  Ste. 
Marie  a  permanent  certificate  of  British  registry 
for  the  steamship  Minnie  M,  free  from  payment 
of  Customs  duties.  (6)  Repayment  of  the  sum 
of  3500  dollars  paid  under  protest  for  Customs 
duties  on  the  said  vessel  on  the  5th  May  1900 
with  interest,  (c)  7500  dollars  damages  for 
detention. 

By  the  statement  of  defence  it  was  contended 
on  behalf  of  the  respondent  that  the  said  pay- 
ment was  properly  exacted,  and  made  on  the 
ground  that  the  appellants  had  imported  into 
Canada,  on  the  23rd  Oct.  1899,  the  Minnie  M.,  a 
foreign-built  vessel,  and  had  thus  become  liable, 
on  application  for  Canadian  registry,  to  pay  the 
said  sum  of  3500  dollars,  the  Customs  duty  im- 
posed by  the  Customs  Tariff  Act  1897,  item  409, 
and  that  in  any  event  the  appellants  had  no  right 
to  recover  interest. 

(a)  Beported  by  C.  E.  Maldbn,  Esq.,  Barrister-at-Law. 


The  case  was  signed  on  an  agreed  statement  of 
facts,  which  was  shortly  as  follows : 

1.  The  appellants  were  incorporated  by  a  special 
Act  of  the  Parliament  of  Canada  (62  &  63  Yict 
c.  50)  to  construct  a  railway  from  a  point  at  or  near 
the  town  of  Sault  Ste.  Marie,  in  the  district  of 
Algoma,  on  the  St.  Mary  river,  to  a  point  on  the 
main  line  of  the  Canadian  Pacific  Railway  at  or 
near  Dalton  station,  and  thence  south- westerly 
to  Michipicoten  Harbour  upon  Lake  Superior, 
with  power  for  the  purposes  of  their  undertaking 
to  acquire  and  run  steam  and  other  vessels  for 
cargo  and  passengers  upon  any  navigable  water 
which  their  railway  might  connect  with. 

2.  On  the  10th  Oct.  1899  the  appellants  acquired 
by  purchase  at  Marquette,  in  the  State  of 
Michigan,  United  States  of  America,  the  steam- 
ship Minnie  M.,  which  had  been  built  in  1884  at 
Detroit,  in  the  said  State  of  Michigan. 

3.  On  the  16th  Oct.  1899  the  British  Consul  at 
Chicago  granted  the  said  vessel  a  provisional 
certificate  of  registry,  to  continue  in  force  only 
until  the  16th  April  1900,  or  until  the  said  vessel 
completed  her  voyage  from  Chicago  to  some 
port,  at  which  there  was  a  British  registrar, 
whichever  first  happened. 

4.  On  the  23rd  Oct.  1899  the  said  vessel  arrived 
at  Sault  Ste.  Marie,  in  the  Province  of  Ontario. 

5.  After  the  arrival  of  the  said  vessel,  the 
appellants  applied  to  the  collector  of  Customs  of 
the  said  port,  who  is  the  registrar  of  shipping 
there,  for  British  registry  of  the  said  vessel  in 
Canada. 

6.  The  said  collector  informed  the  appellants 
that  upon  application  for  such  registry  the 
vessel  would  be  chargeable  with  the  duty  imposed 
by  item  409  of  the  Customs  Tariff  Act  1897,  and 
declined  to  register  the  said  vessel  before  such 
duty  was  paid. 

7.  On  the  5th  May  1900  the  appellants  paid  the 
said  duty,  amounting  to  3500  dollars,  uader 
protest,  whereupon  the  said  vessel  was  registered. 

The  Customs  Tariff  Act  1897  provides : 

Her  Majesty,  by  and  with  the  advice  and  oonsent  of 
the  Senate  and  House  at  Commons  of  Canada,  enaots  as 
follows  : — 

4.  Subject  to  the  provieions  of  this  Act,  and  to  the 
requirements  of  the  Cnstome  Act,  chapter  32  of  the 
Bavised  Statute?,  as  amended,  there  shall  be  levied, 
collected,  and  paid  upon  all  goods  enumerated  (or) 
referred  to  as  not  enumerated  in  schedule  A  to  this 
Act,  the  several  rates  of  duties  of  Customs  set  forth 
and  described  in  the  said  schedule,  and  set  opposite  to 
each  item  respectively,  or  charged  thereon  as  not 
enumerated,  when  such  goods  are  imported  into  Canada 
or  taken  out  of  warehouse  for  consumption  therein. 

Schedule  A, — Oooda  subject  to  DtUies, 

409.  Ships  and  other  vessels  built  in  any  foreign 
country,  whether  steam  or  sailing  vessels,  on  applioatioB 
for  Canadian  register  on  the  fair  market  value  cf  the 
hull,  rigging,  machinery,  and  all  appurtenances  ;  on  the 
hull,  rigging,  and  all  appurtenances,  except  machinery, 
10  per  cent,  ad  valorem;  on  the  boilers,  steam  engines, 
and  other  machinery,  25  per  cent,  ad  valorem. 

The  word  "  goods  '*  is  defined  by  the  Customs 
Act,  R.S.C.,  c.  32,  to  mean,  unless  the  context 
otherwise  requires. 

Goods,  wares,  and  merchandise  or  movable  effects  of 
any  kind,  including  carriages,  horses,  cattle,  and  other 
animals,  except  where  these  latter  are  manifestly  not 
intended  to  be  included  by  the  said  expression. 
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It  is  further  provided  bj  the  Ca^toms  Act, 
8.  2,  that 

All  the  expressions  and  provisions  of  this  Aot,  or  of 
any  other  law  relatingr  to  the  Oastoms,  unless  the  con- 
text otherwise  requires,  shall  reoeiye  snoh  fair  and 
liberal  constmotion  and  interpretation  as  will  best 
insure  the  protection  of  the  revenue  and  the  attainment 
of  the  purpose  for  which  this  Act  or  such  law  was  made 
according  to  ite  true  intent,  meaning,  and  spirit. 

It  was  contended  on  behalf  of  the  appellants : 
(1)  That  on  the  true  construction  of  the  Customs 
TarifE  Act  1897  (60  S'  61  Vict.  c.  16  of  the 
Statutes  nf  Canada)  no  Customs  duty  had  been 
imposed  for  which  the  appellants  became  liable 
under  the  circumstances  of  the  case.  (2)  That 
the  provisions  of  the  said  Customs  Tariff  Act 
1897  and  the  schedules  thereto,  if  they  did  pur- 
port to  impose  such  duty,  conflicted  with  the 
statute  of  the  Imperial  Parliament,  57  &  58  Yiot. 
c.  60  (the  Merchant  Shipping  Act  1894),  and 
were  ultra  vires  and  of  no  effect. 

The  Merchant  Shipping  Act  1894  provides  as 
follows : 

Sect.  2  (1).  Every  Biititth  ship  sh&U,  uiiless  exempted 
from  registry,  be  registered  onder  this  Act.  (2)  If  a 
ship  required  by  this  Act  to  be  registered  is  not  regis- 
tered under  this  Act  she  shall  not  be  recognised  as  a 
British  ship.  (3)  A  ship  required  by  this  Act  to  be 
registered  may  be  detained  until  the  master  of  the  ship, 
if  so  required,  produces  the  certificate  of  the  registry 
of  the  ship. 

The  preliminaries  to  registry  are  detailed  in 
sects.  6  to  10,  and  the  Act  contains  the  following 
material  sections : 

Sect.  11.  Ab  soon  as  the  requirements  of  this  Act 
preliminary  to  registry  have  been  complied  with  the 
registrar  shall  enter  in  the  register  book  the  follovring 
particulars  respecting  the  ship:  (a)  The  name  of  the 
ship,  and  the  name  of  the  port  to  which  she  belongs ; 

(b)  the  details  comprised  in  the  surveyor's  certificate ; 

(c)  the  particulars  respecting  her  origin  stated  in  the 
declaration  of  ownership ;  and  (d)  the  name  and  descrip- 
tion of  her  registered  owner  or  owners,  and  if  there 
are  more  owners  than  one  the  proportions  in  which  they 
are  interested  in  her. 

Sect.  14.  On  completion  of  the  registry  of  a  ship, 
the  registrar  shall  grant  a  certificate  of  registry  com- 
prising the  particulars  respecting  her  entered  in  the 
register  book,  with  the  name  of  her  master. 

Sect.  22  (1).  If  at  a  port  not  within  Her  Majesty's 
dominions,  and  not  being  a  port  of  registry  established 
by  Order  in  Council  under  this  Act,  a  ship  becomes  the 
property  of  persons  qualifiecl  to  own  a  British  ship,  the 
British  consular  officer  there  may  g^ant  to  her  master, 
on  bis  application,  a  provisional  certificate  stating  (a) 
the  name  of  the  ship ;  (b)  the  time  and  place  of  her 
purchase,  and  the  names  of  her  purchasers ;  (c)  the 
name  of  her  master;  and  (d)  the  best  particulars 
respecting  her  tonnage,  build,  and  description  which  he 
ia  able  to  obtain ;  and  shall  forward  a  copy  of  the  certi- 
ficate at  the  first  convenient  opportunity  to  the  registrar 
general  of  shipping  and  seamen.  (2)  Such  a  provisional 
certificate  shall  have  the  effect  of  a  certificate  of 
registry  until  the  expiration  of  six  months  from  ite  date, 
or  until  the  ship's  arrival  at  a  port  where  there  is  a 
registrar  (whichever  first  happens),  and  on  either  of 
those  events  happening  shall  cease  to  have  effect. 

Application  of  Part  1  (i.e.,  as  to  registry)  : 

Sect.  91.  This  part  of  this  Act  shall  apply  to  the 
whole  of  Her  Majesty's  dominions,  and  to  all  places 
where  Her  Majesty  has  jurisdiction. 

The  case  was  heard  on  the  2nd  Dec.  1901  before 
Borbidge,  J.,  who  gave  judgment  tot  the  appel- 


lants, ordering  that  they  should  recover  from  the 
respondent  the  sum  of  3500  dollars  with  ooets. 
and  farther  ordering  that  the  quest  ions  wi  to 
interest  and  damages  should  be  reserved. 

Burbidge,  J.  was  of  opinion  that  the  provisions 
of  the  Customs  Tariff  Act  1897  were  in  no  way 
repugnant  to  those  ot  the  Merchant  Shipping  Act 
1894,  but  that  the  vessel  Minnie  M.  was  not  liaUe 
to  the  payment  of  duty  under  the  provisions  of 
the  Customs  Tariff  Act  1897. 

The  questions  of  interest  and  damages  raised 
in  consequence  of  this  judgment  were  argued  on 
the  7th  Deo.  1901  before  Burbidge,  J.,  who  on  the 
15th  Jan.  1902  gave  judgment  that  the  suppliants 
were  not  entitled  to  interest  or  damages. 

The  respondent  appealed  against  the  judgment 
of  the  2nd  Dec.  1901  to  the  Supreme  Court  of 
Canada,  and  the  appellants  gave  notice  of  cross- 
appeal  on  the  question  of  interest. 

The  appeal  was  heard  on  the  27th  March  1902 
before  Taschereau,  Sedgwick,  Girouard,  Davies, 
and  Mills,  JJ. 

Judgment  was  given  on  the  6th  May  1902 
allowing  the  appeal,  and  dismissing  the  appel- 
lants'  (the  then  respondents)  action  with  costs. 

BiddeU,  K.C.  (of  the  Canadiui  Bar)  and  A.  D. 
Maclaren  appeared  for  the  appellants,  and  con- 
tended that  on  the  true  construction  of  the  Cas- 
toms  Act  (Rev.  Stat.  Can.  c.  32)  and  the  Customs 
Tariff  Act  1897  (60  <&  61  Vict.  c.  16)  no  duty  was 
imposed  upon  the  vessel;  or  if  the  Acts  ptir- 
piorted  to  impose  such  duty  they  were  inopera- 
tive and  invalid,  as  being  inconsistent  with  and 
repugnant  to  the  Imperial  Merchant  Shipping 
Act  1894  (57  &  58  Vict  c.  60).    They  referred  to 

Oriental  Banic  v.  Wrig}d,  43  L.  T.  Rep.  177 ;  5  App, 

Cas.  842 ; 
Cox  V.  Rabbits,  38  L.  T.  Rep.  430  ;  3  App.  Cas.  473 : 
Partington  v.  Attomey'Oeneral,  21  L  T.  Bep.  370 ; 

L.  Bep.  4  H.  L.  100  ; 
Canada  Sugar  Refining  Company  v.  The  Queen,  79 

L.  T.  Eep.  146  ;  (1898)  A.  C.  735  ; 
Reg.  V.  College  of  Physiciane,  44  Up.  Can.  B^. 

564. 

And  on  the  question  of  interest  to 

London,  Chatham,  and  Dover  Railway  Company  v. 

South'Eastem  Railway  Company,  69  L.  T.  Bep. 

637  ;  (1893)  A.  C.  429  ; 
Amott  V.  Redfem,  3  Bing.  353 ; 
Caledonian  RaiXway   Company  v.  Carmichad,  L 

Bep.  2  H.  L.  Sc.  56 ; 
Mareh  v.  Jqms,  60  L.  T.  Bep.  610 ;  40  Ch.  Div.  563. 

Be  Oo8man,4&  L.  T.  Rep.  267;  17  Ch.  Div.  771, 
which  was  relied  on  in  the  court  below,  is  distin- 
guishable.   See  also 

Pryce  v.  Monmouth  Railway  Company,  40  L.  T. 
Bep.  630 ;  4  App.  Cas.  197. 

The  Solicitor.  General  for  Canada  (Carroll, 
K.C),  Nevocomhe,  K.C.  (of  the  Colonial  Bar),  and 
Loehnia,  who  appeared  for  the  respondents,  were 
not  called  upon  to  address  their  Lordships. 

At  the  conclusion  of  the  argument  for  the  ap- 
pellants their  Lordships'  judgment  was  d^vered 

Lord  Macnaghtbn. — In  this  case  their  Lord- 
ships think  it  sufficient  to  express  their  concor^ 
rence  in  the  judgments  of  the  learned  judgei  of 
the  Supreme  Court  of  Canada,  to  which,  in  thor 
opinion,  it  is  not  possible  usefully  to  add  any- 
tning.  A  foreign*  built  ship  was  l)ought  by  the 
appellant  company  in    the  United  States,  and 
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bronght  to  Canada.  An  application  was  made 
for  registration.  When  tnat  application  was 
made  duty  was  claimed  on  the  ship  as  coming 
imder  the  head  of  "goods"  imported  into 
Canada.  It  is  difficult  to  see  on  what  ground 
that  claim  could  be  resisted.  By  sect.  4  of  the 
Castoms  Tariff  Act  1897  duties  are  imposed  on 
the  goods  enumerated  in  sched.  A.  Sched.  A. 
is  headed  :  "  Goods  subject  to  duties " ;  and 
item  409  in  the  schedule  is  in  these  words: 
"Ships  and  other  vessels  built  in  any  foreign 
country,  whether  steam  or  sailing  vessels,  on  ap- 
plication for  Canadian  register,  on  the  fair  market 
value  of  the  hull,  rigging,  machinery,  and  all 
appurtenances."  Several  difficulties  have  been 
suggested.  In  the  first  place,  it  is  said  that  ships 
are  not  '*  goods."  It  is  not  necessary  to  refer  to 
or  discuss  the  language  of  the  Canadian  Customs 
Act,  because  the  Customs  Tariff  Act  1897  itself 
places  "  ships  in  the  schedule  or  list  of  '  ffoods ' 
subject  to  duty."  Secondlv,  it  was  argued  that 
ships  could  not  be  "  importea  "  into  a  country.  It 
is  not  easy  to  understand  that  argument ;  this  ship 
was  brought  into  Canada.  Nouing  more  can  be 
required  to  satisfy  the  word  "  imported."  In  the 
next  place,  a  difficulty  was  suggested  with  regard 
to  the  words  "  application  for  Canadian  register  " 
in  item  409,  the  contention  b^g  that  there  had 
been  no  such  application.  Their  Lordships  aeree 
with  the  Supreme  Court  in  thinking  that,  as  there 
was  no  such  thing  as  an  independent  Canadian 
register  in  existence,  the  words  must  necessarily 
mean  application  for  British  register  in  Canada. 
Lastly,  it  was  urged  that  the  enactment  in  ques- 
tion is  repugnant  to  the  provisions  of  the  Imperial 
Merchant  Shipping  Act  1894  (57  &  58  Yict  c.  60). 
Their  Lordships  are  unable  to  see  any  repug- 
nancy. The  outy  is  a  duty  imposed  on  goods 
imported,  and  it  is  to  be  collected  at  the  time 
wh^n  the  application  for  registration  is  made; 
but  payment  of  the  duty  is  not  made  a  condition 
of  registration.  Their  Lordships  will  therefore 
humbly  advise  His  Majesty  that  the  appeal 
ought  to  be  dismissed.  The  appellant  must  pay 
the  costs  of  it. 

Solicitors  for  the  appellants,  Linhlater,  Addi- 
MOUf  Brown,  and  Jonei. 

Solicitors  for  the  respondent,  Charles  Rttssell 
and  Co, 


July  9  and  15, 1903. 

(Present:  The  Bight  Hons.  the  Lord  Chan- 
CBLLOS  (Halsbury),  Lords  Macnaohtsn, 
Shand,  Davbt,  Bobbrtson,  and  Lindlbt.) 

PbNINSULAB    and    OBIBNTAIi    StBAM    NaVIOA- 

tion  Company  v.  Kingston,  (a) 

ON  APPBAL  FROM  THB  SUPBBMB  COURT  OF 

VICTORIA. 

Law  of  Australia — Customs  Act  1901,  ss,  127, 192 
— Ship's  stores  in  bond — Seals  broken  beyond 
limit  of  jurisdiction — Pencdties. 

By  the  Australian  Customs  Act  1901  {Act  No,  6 
cf  1901)  shifs  bringing  into  Australian  ports 
dutiable  articles  carried  as  ships*  stores  are  not 
liable  to  pay  duty  on  such  stores  if  they  are 
sealed  up  by  a  revenue  officer  on  arrival  at  the 
first  port  in  Australia^  and  not  used  until  after 
the  aepoHwre  of  the  ship  from  her  last  port  of 

(a)  Reported  by  O.  B.  Malobn,  Esq.,  Barrister- ftt- Law. 
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departure  in  Australia,  A  penalty  is  imposed 
for  entering  any  port  in  Australia  with  such  seal 
broken^  Where  the  seal  had  been  broken,  and  the 
stores  used,  by  order  of  the  m^aster  of  a  ship 
during  a  voyage  between  two  ports  in  Australia, 
but  on  the  high  seas  beyond  the  limit  of 
Australian  territorial  jurisdiction : 
Held  {affirming  the  judgment  of  the  court  below), 
that  the  master  was  liable  to  the  penalty  imposed 
by  the  Act.    Such  enactment  is  not  ultra  vires. 

Appbal  from  an  order  of  the  Supreme  Court  of 
Yiotoria,  dated  the  9th  Dec.  1901,  entering  judg- 
ment for  the  plaintiff  in  an  action  to  recover 
penidties  for  offences  under  sect.  192  and  sects. 
127  and  128  of  the  Customs  Act  1901  (Act  No.  6 
of  1901)  of  the  Commonwealth  of  Australia. 

The  action  was  brought  in  the  name  of  the 
respondent,  the  Minister  for  Trade  and  Customs 
of  the  Commonwealth,  suing  in  the  court  of  the 
State  pursuant  to  sect.  245  of  the  Act. 

The  judgment  of  the  court]  was  delivered  on 
questions  of  law  raised  by  the  pleadings,  all  the 
mete  in  the  plaintiff's  statement  of  claim  being 
admitted. 

By  the  Commonwealth  of  Australia  Constitu- 
tion Act  (63  &  64  Yiot.  c.  12)  the  Commonwealth 
was  established  and  its  Constitution  contained  in 
sect.  9  of  the  Act  took  effect  on  the  Ist  Jan.  1901. 
By  the  Constitution,  chap.  1,  part  5,  s.  51,  the 
Parliament  of  the  Commonwealth  is  empowered, 
subject  to  the  Constitution,  to  make  laws  for 
the  peace,  order,  and  good  government  of 
the  Commonwealth  with  respect  to  {inter  alia) 
(1)  trade  and  commerce  with  other  countries 
and  (2)  taxation.  By  chap.  4,  s.  86,  on  the 
establishment  of  the  Commonwealth  the.,  col- 
lection and  control  of  duties  of  customs  and 
excise  passed  to  the  Executive  Government  of  the 
Commonwealth,  and  by  sects.  88  and  90  uniform 
duties  of  customs  were  to  be  imposed  within  two 
years  after  such  establishment,  and  thereupon  the 
power  of  the  Parliament  to  impose  customs  and 
excise  duties  was  to  become  exclusive. 

By  the  Customs  Act  1901  of  the  Common- 
wealth Parliament  the  administration,  control, 
and  management  of  customs  duties  is  provided 
for  and  their  collection  secured  and  enforced 
{inter  alia)  by  penalties.  By  sect.  31  all  goods  on 
board  any  ship  within  the  Hmits  of  any  port  in 
Australia  are  under  the  control  of  the  Depart- 
ment of  Trade  and  Customs,  whose  officers  have 
power  to  board  and  search  any  ship  and  to  secure 
and  seal  up.  goods  (sects.  186,  187,  190).  All 
goods  subject  to  customs  control  may  be  entered 
{inter  cdia)  for  home  consumption  (sects.  36,  68), 
and  customs  duties  are  to  be  paid  on  goods  when 
so  entered  (sect.  132).  By  the  Customs  Tariff 
1902  uniform  duties  are  imposed  and  their 
collection  under  the  tariff  proposals  validated  as 
from  the  8th  Oct.  1901. 

The  questions  in  the  present  case  were  raised 
with  respect  to  duties  on  ships*  stores.  Inasmuch 
as  Australian  vessels  paid  duty  on  dutiable 
articles  carried  as  ships'  stores  when  coasting 
between  ports  of  the  Commonwealth  and  oversea 
vessels  were  at  liberty  to  compete  and  did  com- 
pete with  them  in  the  coasting  trade,  the  laws  of 
the  Commonwealth  placed  both  classQs  of  vessels 
on  the  same  footing  by  requiring  that  duty 
should  be  paid  on  dutiable  stores  brought  by 
vessels  arriving  from  oversea  at  a  port  of  the 
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Commonwealth  if  and  so  far  as  such  stores  were 
available  for  consumption  on  board  the  vessel 
before  her  departure  from  her  last  port  of  call  in 
the  Commonwealth,  and  that  stores  not  so  avail- 
able should  be  sealed  up  until  such  departure. 

The  Customs  Act  of  1901  (after  providing 
by  sect.  191  that  no  fastening,  seal,  <Scc.,  placed  bj 
a  customs  officer  on  any  goods  or  on  any  door, 
&c.,  in  any  ship  shall  be  opened,  broken,  &c., 
except  by  authority  while  the  goods  intended 
to  be  secured  remain  subject  to  customs  con- 
trol) proceeds  by  sect.  192  to  further  enact  as 
follows : 

No  fastening,  look,  mark,  or  seal  placed  by  an  officer 
upon  any  goods  or  npon  any  door,  hatchway,  opening, 
or  place  for  the  purpose  of  secnring  any  stores  npon  any 
ship  which  has  arrived  in  any  port  from  parts  beyond 
the  seas  and  which  is  boond  to  any  other  port  within 
the  Commonwealth  shall  be  opened,  altered,  broken,  or 
erased  except  by  authority,  and  if  any  ship  enters  any 
port  with  any  sach  fastening,  lock,  mark,  or  seal  opened, 
altered,  broken,  or  erased  contrary  to  this  section  the 
master  shall  be  guilty  of  an  offence  against  this  Act. 
Penalty :  One  hundred  pounds. 

Sects.  127  and  128  of  the  Act  of  1901  are  as 
follows : 

Sect.  127.  Ships'  stores,  whether  shipped  in  parts 
beyond  the  seas  or  in  the  Commonwealth,  unless  entered 
for  home  consumption  or  except  as  prescribed,  shall  only 
be  used  by  the  passengers  and  crew  and  for  the  service 
of  the  ship  and  after  the  departure  of  such  ship  from 
her  last  port  of  departure  in  the  Commonwealth. 

Sect.  128.  No  ships*  stores  shall  be  used  contrary  to 
the  last  preceding  section  or  shall  be  unshipped  except 
by  permission  of  the  collector.    Penalty  :  Fifty  pounds. 

The  statement  of  claim  in  this  action  delivered 
on  the  22nd  Nov.  1901  contained  the  following 
allegations,  all  of  which  were  admitted : 

(1)  The  British  merchant  ship  Oceana  arrived  in  the 
port  of  Sydney  within  the  Commonwealth  from  parts 
beyond  the  sea  on  or  about  the  3rd  Nov.  1901  having 
on  board  goods  being  ship's  stores  meant  for  consump- 
tion on  board. 

(2)  That  after  the  arrival  of  the  ship  within  the 
Commonwealth  goods  being  ship's  stores  meant  for 
oonsi.mption  on  board  were  shipped  within  the  Common- 
wealth. 

(3)  That  before  the  departure  of  the  ship  from  the 
port  of  Sydney  the  stores  referred  to  were  secured  on 
board  by  the  proper  officer  of  customs  fastening  down 
or  securing  the  hatchways,  doors,  or  other  openings  into 
the  holds  and  lock-ups  and  lazarettes  containing  such 
stores  and  by  placing  customs  seals  on  the  same. 

(4)  That  ihe  stores  referred  to  were  not  at  any  time 
entered  for  home  consumption  or  otherwise  made  avail- 
able under  the  laws  of  the  Commonwealth  for  consump- 
tion within  the  Commonwealth  or  before  the  departure 
of  the  ship  from  the  last  port  of  departure  in  the 
Commonwealth. 

(5)  That  subsequent  to  the  15th  Nov.  1901  the  ship 
left  the  port  of  Sydney  for  Melbourne  in  the  State  of 
Victoria,  another  port  within  the  Commonwealth,  having 
on  board  the  stores  secured  and  sealed  as  aforesaid. 

(6)  That  on  her  voyage  between  the  above  ports  when 
the  ship  was  on  the  high  seas  and  at  a  distance  of  more 
than  three  miles  from  land  the  master  caused  the 
doors,  hatchways,  and  openings  of  the  holds,  lock-ups, 
and  lazarettes  aforesaid  to  be  opened  and  the  customs 
seals  securing  the  same  to  be  broken. 

{7)  That  l^tween  the  above  ports  on  her  voyage  and 
afterwards  during  the  chip's  stay  in  the  port  of  Mel- 
bourne the  stores  aforesaid  were  by  direction  of  the 
master  need  by  the  passengers  aod  crew  and  for  the 
seryioe  of  the  ship. 


(8)  That  the  ship  arrived  from  Sydn^  at  the  port  of 
Melbourne  on  her  voyage  on  or  about  the  IStii  Not. 
1901  having  the  seals  placed  on  the  doors,  hatohirsji, 
and  openings  by  the  proper  officer  of  customs  at  the 
port  of  Sydney  as  hereinbefore  stated  broken  without 
the  authority  of  an  officer  of  customs. 

The  plaintiffs  claim  was  (a)  for  1002.  penalty  ia 
respect  of  the  offence  created  b  j  the  ship's  enterinff 
the  port  of  Melboome  with  the  seais  aforesaid 
broken ;  and  {b)  501.  penalty  for  the  ase  of  stores 
while  the  ship  was  within  territorial  waters  or  in 
the  port  of  Melboome. 

The  defence  delivered  on  the  26th  Nov.  1901 
raised  the  following  points  of  law — ^viz. : 

That  section  192  (or  alternatively  so  muoh  st 
purports  to  impose  the  penalty  in  the  case  of  a  Aif 
whose  seals  have  been  broken  more  than'  ten  miles  from 
land)  and  sections  127  and  128  of  the  said  Act  of  1901 
are  respectively  ultra  vires  of  the  Parliament  under  the 
Commonwealth  of  Australia  Constitution  Act  and  v<sd. 

That  the  Act  of  1901  imposes  no  penalty  for  the  sss 
of  ships'  stores  within  territorial  waters  or  in  the  port 
of  Melbourne. 

That  on  the  proper  oonstrootion  of  the  Act  the 
penalties  had  not  been  incurred. 

By  an  order  of  Hood,  J.  dated  the  same  daj 
the  questions  of  law  raised  by  the  pleadings  were 
vrith  the  consent  of  the  parties  referred  for  argu- 
ment before  the  full  court. 

The  questions  of  law  came  on  for  argoment 
before  the  full  court  (Williams,  Holroyd,  and 
Hood,  JJ.)  on  the  3rd,  4th,  and  5th  Dec  1901, 
and  on  the  9th  Dec.  the  court  gave  judgment 
deciding  the  said  questions  in  favour  of  the 
plaintiff,  and  (the  parties  consenting)  entered 
judgment  for  the  plaintiff  for  5Z.  penalty  in 
respect  of  the  offence  (a)  and  21. 10s.  penalty  in 
respect  of  the  offence  (h)  with  costs. 

Sir  B,  Eeid,  K.O.,  Haldane,  K.O.,  and  Bowlait, 
for  the  appellants,  contended  that  the  Oommon- 
wealth  of  Australia  had  no  power  to  make  laws 
governing  British  ships  on  the  high  seas,  and  if 
that  is  the  proper  construction  of  sect  192  it  is 
tUtra  vires ;  but  the  preferable  construction  is  to 
limit  the  operation  of  sect.  192  to  acts  done  within 
the  jurisdiction  of  the  Commonwealth.  They 
cited 

Bay  V.  M*Mackint  1  Vict.  C.  L.  Bep.  274; 

McLeod  V.  Attomey-Oeneral  of  New  South  WdUtj 
65  L.  T.  Bep.  321 ;  (1891)  A.  C.  455. 

Asquith,  K.O.  and  Vauahan  Hawkins,  for  the 
respondent,  argued  that  the  legislation  was  not 
ultra  vires,  and  on  the  true  construction  of  the 
sections  the  offence  had  been  committed  and 
penalties  incurred.  There  are  similar  provisioBi 
in  the  English  Customs  Laws  Consolioation  Act 
1876  (39  &  40  Yict.  c.  36),  s.  135.    See  also 

The  AnnapoUe,  Lush.  295 ;  1  Mar.  Law  Cas.  0.  S. 
69 ;  30  L.  J.  201,  P.  D.  &  Ad. 

[They  were  stopped  by  their  Lordships.] 

Sir  E.  Reid,  K.C.  did  not  reply. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships took  time  to  consider  their  judgment. 

July  15. — ^Their  Lordships'  judgment  was  deli- 
vered by 

The  LoBD  Chancbllob  (Halsbuiy).— The 
action  which  gives  rise  to  this  appeal  was 
brought  by  the  Minister  of  State  for  Trade  and 
Customs  of  the  Commonwealth  of  Australia 
against  one  Charles  Qadd,  the  master  d  the 
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British  merchant  ship  Oceana,  belonging  to  the 
appellant  company,  for  penalties  under  two  sec- 
tions of  the  Act  No.  6  of  1901  of  the  Common- 
wealth of  Australia^  being  the  Customs  Act  1901. 
The  facts  are  not  in  dispute,  and  are  set  out  in 
the  statement  of  claim  and  admitted  bj  the 
defence.  The  Oceana  had  on  her  arrival  in  the 
port  of  Sydney  goods  liable  to  duty,  and,  after 
her  arriyal,  more  goods  were  shipped  on  board. 
Upon  none  of  the  goods  in  question  were  duties 
paid,  although  all  of  them  were  liable  to  duty, 
but  by  the  arrangement  contemplated  and  in  pur- 
finance  of  the  Customs  Act  in  question,  the  goods 
were  secured  on  board  the  Oceana  by  the  customs 
officer  by  placing  customs  seals  upon  parte  of  the 
ship  in  which  they  were  stored.  After  the  ship 
left  the  port  of  Sydney  for  Melbourne,  and  while 
on  the  voyage,  the  defendant  caused  the  recep- 
tacles for  tuese  goods  to  be  opened  and  the 
customs  seals  to  he  broken.  During  the  voyage, 
and  afterwards  during  the  ship's  stay  in  the  port  of 
Melbonme,  the  stores  were  used  by  the  passengers 
and  crew  and  for  the  service  of  the  ship.  The 
ship  arrived  from  Sydney  at  the  port  of  Mel- 
bourne having  the  seals  broken  without  the  autho- 
rity of  an  officer  of  the  customs.  The  plaintiff's 
claim  was  for  1002.  by  reason  of  the  ship's  entering 
the  port  of  Melbourne  with  the  seals  broken ;  and 
for  502.  for  using  the  stores  while  the  ship  was 
within  territoriid  waters  or  in  the  port  of  Mel- 
bourne. The  sections  under  which  the  action  was 
brouffht  were  the  127th  and  192nd.  Sect.  127  is 
in  these  words:  "Use  of  ships'  stores. — 127. 
Ships'  stores,  whether  shipped  in  parts  beyond 
the  seas  or  in  the  Commonwealth,  unless  entered 
for  home  consumption  or  except  as  prescribed, 
shall  only  be  used  by  the  passengers  and  crew 
and  for  the  service  of  the  ship  and  after  the 
departure  of  such  ship  from  her  last  port 
of  departure  in  the  Commonwealth."  The  lan- 
guage just  quoted  prohibits  the  use  of  ships' 
stores  by  the  passengers  and  crew  or  for  tne 
service  of  the  snip  unless  duty  is  paid  for  them, 
or  until  the  ship  has  departed  from  her  last 
port  of  departure  in  the  Commonwealth.  So 
far  as  this  section  is  concerned  the  meaning 
is  obvious  enough.  All  goods  being  liable  to 
duty  upon  bein^  imported,  ships'  stores,  which 
are  treated  as  being  privileged  from  the  payment 
of  duty,  are  only  to  be  used  by  the  passengers 
and  crew  of  the  ship,  and  even  then  not  until 
after  the  departure  of  the  ship  from  her  last  port 
of  departure  in  the  Commonwealth.  It  is  difficult 
to  see  what  obieotion  can  be  made  to  the  autho- 
rity to  inflict  the  penalty  of  502.  which  is  claimed 
in  respect  of  the  use  of  sjtores  while  the  ship  was 
within  the  territorial  waters  or  in  the  port  of 
Melbourne,  in  respect  of  which  use  alone  the 
penalty  is  alleged  by  the  statement  of  claim  to 
nave  been  incurred. 

But  the  plaintiff  claimed  1002.  in  respect  of 
the  offence  created  by  sect.  192.  That  section  is 
in  these  words :  "  192.  No  fastening,  lock,  mark, 
or  B^  placed  by  an  officer  upon  any  goods  or 
upon  any  door,  hatchway,  opening,  or  place 
for  the  purpose  of  securing  any  stores  upon 
any  ship  wfai^  has  arrived  in  any  port  from  parts 
bevond  the  seas  and  which  is  bound  to  any 
other  port  within  the  Commonwealth  shall  l>e 
opened,  idtered,  broken,  or  erased  except  by  autho- 
rity, and  if  any  ship  enters  any  port  with  any 
such  fastening,  lock,  mark,  or  seal  opened,  altered,  I 


broken,  or  erased  contrary  to  this  section,  the 
master  shall  be  guilty  of  an  offence  against  this 
Act.  Penalty :  One  hundred  pounds."  The  ob- 
jection urged  appears  to  be  that  because  the 
breaking  of  the  seals  took  place  on  the  high  seas 
and  outside  the  jurisdiction  of  the  Australian 
Commonwealth,  sect.  192  was  beyond  the  power 
of  the  Australian  Commonwealth  to  enact  if 
applied  to  such  a  case  as  that  now  under  debate. 
Their  Lordships  think  that  the  objection  is 
founded  on  a  misapprehension  of  what  the  section 
enacts.  The  section  assumes  the  lawful  imposi- 
tion of  the  customs  seals  for  the  purpose  of 
exempting  from  duty  goods  upon  which  the 
Commonwealth  might  have  exacted  import 
duties.  But  in  ease  of  trade  and  commerce,  and 
as  a  regulation  for  navigation,  subjects  all  of 
which  are  within  the  competence  of  the  Common- 
wealth Legislature,  the  shipowner  is  permitted  to 
have  on  board  in  Australian  ports  goods  so  sealed 
up  that  they  cannot  be  used  while  the  seals 
remain  unbroken.  This  is  a  privilege  accorded 
to  the  shipowner  who  might  be  compelled  to  pay 
duties  in  respect  of  all  goods  on  board  his  ship. 
The  offence  created  by  sect.  192  is  the  composite 
act  of  breaking  the  seals  and  cominginto  an 
Australian  port  with  the  seals  broken.  When  the 
arrangement  referred  to  has  been  permitted  to 
the  sUpowner  for  the  purpose  of  exempting  him 
from  piling  duty,  it  is  immaterial  where  the  act 
of  breaking  the  seals  takes  place.  When  he 
comes  back  into  an  Australiiui  port  with  the 
seals  broken,  the  offence  is  complete.  As  Hood,  J. 
points  out,  the  ship  is,  by  arrangement,  converted 
into  a  bond  so  that  the  stores  cannot  lawfully  be 
used  till  the  final  departure  of  the  ship.  As  has 
been  pointed  out  by  counsel,  the  legislation  pro- 
ceeds on  precisely  tne  same  lines  as  sect.  135  of 
the  Imperial  Customs  Laws  Consolidation  Act 
1876,  and  under  that  section,  if  a  foreign  ship 
were  to  take  goods  so  sealed  from  one  bonded 
warehouse  in  the  United  Kingdom  to  another, 
although  in  the  course  of  her  voyage  she 
might  go  outside  the  territorial  limito  of  the 
United  kingdom,  the  very  same  question  might 
be  raised,  and  upon  her  arrival  at  any  other  port 
in  the  United  Kingdom  the  master  would  un- 
doubtedly, in  their  Lordships'  opinion,  be  liable 
to  the  penalties  created  by  that  section.  For 
these  reasons  their  Lordships  will  humbly  recom- 
mend to  His  Majesty  to  dismiss  this  appeal.  The 
appellants  must  pay  the  costs  of  it. 

Solicitors  for  the  appellants,  Freskfielde, 
Solicitors     for    the    respondent,    Light    and 
Oalbraith, 
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COURT   OF   APPEAL. 


July  8  and  9, 1903. 

(Before  Yauohan   Williams,  Bomeb,  and 

Stirling,  L.JJ.) 

Oliver  v.  Nautilus  Steamship  Oompany 

Limited,  (a) 

appeal  from  the  king's  bench  division. 

Employer  and  workman  —  Injury — Ship — Com- 
pensation  —  Option  —  Receipts  "  without  preiu- 
dice  " — Workmen* 8  Compensation  Act  1897  (60  & 
61  Vict,  c,  37),  s.  2,  sub-sect.  1,  s,  6. 

The  plaintiff,  a  workman  who  had  been  injured 
through  the  negligence  of  one  of  the  defendants* 
servants,  signed  a  receipt  for  a  paymsnt  by  the 
aaent  of  an  insurance  (company  with  whom  the 
plaintiff's  employers  had  effected  insurance)  **  on 
account  of  compensation  which  may  be  or  be^ 
corns  due  to  me  under  the  Workmen's  Compensa- 
tion Act  1897." 

Subsequently  the  plaintiff  informed  the  agent  that 
he  could  only  accept  further  payments  "  without 
prejudice** 

Se  then  accepted  a  payment  and  signed  ^  receipt 
as  before. 

Ultimately  he  com/menced  an  action  against  the 
defendants  claiming  damages  for  personal 
injuries. 

Held,  that  the  plaintiff  had  not  exercised  the 
option  given  to  him  by  sect,  6  of  the  Workmen*s 
Compensation  Act  1897. 

Decision  of  Jelf,  J,  reversed. 

The  plaintiff,  who  was  an  engine  fitter,  entered 
the  service  of  John  Kodgers  and  Oo.  Limited, 
ship  repairers,  of  Oardiff,  on  the  16th  Nov.  1901. 

He  was  on  that  day  directed  with  others  by 
Thomas  Howells,  the  foreman  of  John  Bodgers 
and  Oo.  Limited,  to  go  on  board  the  steamship 
Elm  Branch,  owned  by  the  defendants,  the 
Nautilus  Steam  Shipping  Oompany  Limited, 
which  was  then  lying  in  the  Roath  Basin,  OardifE, 
undergoing  certain  repairs  at  the  hands  of  John 
Rodgers  and  Oo.  Limited. 

On  the  morning  of  the  26th  Nov.  1901  the 
plaintiff  was  at  work  on  the  vessel  attending  to 
some  pipes  and  connections  under  the  supervision 
of  Thomas  Howells  and  James  Powell,  the  charge- 
man  of  John  Rodgers  and  Oo.  Limited. 

Before  starting,  nowever,  he  inquired  of  Thomas 
Howells  whether  everjrthing  was  safe  and  in 
order,  and  Thomas  Howells,  in  the  presence  of 
the  plaintiffs  assistant,  answered  in  the  affirma- 
tive. 

The  plaintiff  and  his  assistant  then  proceeded 
to  the  tank  where  they  were  to  work  and  com- 
menced to  work. 

Suddenly,  and  without  warning  to  the  plaintiff, 
Lewis  Price,  the  shore  donkey  man  in  the  employ 
of  the  defendants,  started  the  donkey  engine  for 
his  own  purpose  and  in  the  performance  of  his 
duties. 

The  exhaust  pipe  of  the  donkey  engine  being  at 
the  time  disconnected,  the  exhaust  steam  found 
its  egress  at  the  nearest  open  joint  or  disconnec- 
tion, which  was  at  the  spot  where  the  plaintiff 
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'  was  then  working,  with  the  result  that  the  steam 
suddenlv  came  out  with  full  force  upon  the 
plaintifc,  who  was  very  severely  scalded. 

The  plaintiff  had  to  be  removed  to  the  Oardiff 
Infirmary,  where  it  was  found  that  his  injories 
were  of  a  serious  nature,  and  he  remained  there 
from  that  day  until  the  early  part  of  the  following 
year. 

At  the  time  of  the  accident  Thomas  Howells 
and  James  Powell  were  standing  in  the  ensine 
room,  when  they  heard  shouts  to  stop  the  donxej 
engine,  and  they  immediately  did  so. 

No  one  in  the  employ  of  John  Rodgers  and  Ca 
Limited  had  occasion  to  use  the  donkey  engine. 

Lewis  Price  during  the  time  that  he  was  on  the 
vessel  was  in  the  employ  of  the  defendants  and 
was  paid  by  them,  and  was  at  all  times  under  the 
supervision  of  the  ship's  engineer  and  liable  to 
OMv  his  orders. 

The  plaintiff  held  a  first  class  marine  engineer's 
certificate,  and  his  wages  when  engaged  with 
John  Rodgers  and  Oo.  Limited  were  2c.  Is.  per 
week. 

On  the  2nd  Dec.  1901  the  plaintiff  wrote  to  his 
employers  acquainting  them  that  he  had  met 
with  an  accident  while  in  their  employ  and  de- 
scribing its  nature. 

On  the  8th  Jan.  1902  an  agent  of  the  British 
Employers'  Mutual  Indemnity  Association  Limi- 
ted, with  whom  John  Rodgers  and  Oo.  Limited 
had  effected  insurance  against  accidents  to  work- 
men in  their  employ,  visiied  the  plaintiff  at  the 
infirmary  to  ascertain  his  condition. 

On  the  15th  Jan.  the  agent  called  a^ain  and 
paid  the  plaintiff  the  sum  of  4L  Ids.  Si,,  h&ng 
at  t^e  rate  of  IZ.  a  week  for  four  weeks  and  four 
days  up  to  the  11th  Jan.,  at  the  same  time 
handing  to  the  plaintiff  for  his  signature  a  form 
of  receipt,  stating  that  the  sum  had  been  re- 
ceived from  his  employers  per  the  insurance 
company  "on  account  of  compensation  which 
may  be  or  become  due  to  me  under  the  Woik- 
men's  OomjiNensation  Act  1897  in  respect  of  the 
accident  which  occurred  to  me  on  the  26th  day  of 
Nov.  1901.*'  The  plaintiff  thereupon  signed  the 
receipt. 

A  few  days  afterwards  the  delegate  for  South 
Wales  of  the  Amsl^mated  Societv  of  En^eers, 
a  trade  union  of  which  the  plaintiff  was  a  member, 
called  upon  the  plaintiff,  and  cautioned  him 
a^^ainst  accepting  anv  future  payments  unless  he 
stipulated  that  he  did  so  "  without  prejudice." 

Accordingly  when  the  insurance  agent  next 
called,  on  the  22nd  Jan.,  and  tendered  the  plaintiff 
11,  as  a  payment  for  the  week  from  the  11th  to 
the  18tii  Jan.,  the  plaintiff  informed  him  that 
he  could  only  accept  that  and  any  further  pay- 
ments "  without  prejudice/'  to  which  the  agent 
neither  assented  nor  dissented,  but  said  that  he 
would  make  a  note  of  the  fact,  which  he  therrapon 
did  in  his  notebook. 

The  plaintiff  then  accepted  the  IL  and  signed 
a  receipt  as  before,  though  the  reoeipt  did  not 
itself  contain  the  words  "  without  prejudice." 

On  the  1st  April  the  plaintiff  l^  the  infir- 
mary. 

Weekly  payments  of  11,  continued  to  be  made  to 
the  plaintiff  upon  similar  receipts  until  the  29th 
May,  when  he  refused  to  accept  any  farther 
payments  at  all;  and  on  the  5th  June  he  com- 
menced this  action  against  the  defendants,  cUim- 
ing  damages  for  personal  injuries. 
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The  action  came  on  for  trial  before  Jelf,  J. 
sitting  without  a  ixxfj  at  Cardiff,  the  damages 
being  agreed  at  S7oL  m  the  event  of  the  learned 
judge  finding  in  favour  of  the  plaintiff. 

On  the  3l8t  July  1902  the  following  judgment 
was  delivered : — 

Jelf,  J. — This  case,  tried  before  me  on  the 
first  day  of  the  assizes,  raises  a  difficult  and 
important  question  under  the  Workmen's  Com- 
penaatioQ  Act  1897.     The  case  was  admirably 
argpied  by  counsel  on  both  sides,  and  my  mind 
has  fluctuated  considerably  in  the  course  of  the 
argument,  and  also  in  dealing  with  the  matter 
since.    But  I  have  come  to  a  definite  conclusion 
which  I  do  not  think  likely  to  change  on  further 
consideration.    Therefore  I  think  it  better  to  give 
my  decision  at  once,  so  that  the  defeated  party 
ma^,  if  desirous,  go  to  the  Court  of  Appeal.    The 
plaintiff,  a  workman  in  the  employ  of  certain 
contractors — ^namely,  Messrs.  John  Bodgers  and 
Co.  Limited — sustuned  serious  injury  while  en- 
gaged in  work  for  them  on  board  the  steamship 
Elm  Branch,  belonging  to  the  defendants,  caused 
by  negligence  of  the  defendants*  servants.    The 
liability  of  the  defendants  was  admitted,    and 
damages  were  contingently  agreed  upon  at  375Z., 
subject  to  the  defence  raised  in  the  sixth  paragraph 
of  the  statement  of  defence.    That  defence  was 
that   the  action  was  barred  by  sect.  6  of  the 
Workmen's  Compensation  Act  1897,  the  plaintiff 
having  elected  to  proceed  against  his  employers 
for  compensation  under   that   Act.      The   6th 
rection  is  as  follows :  "  Where   the  injary  for 
which  compensation  is  payable  under  this  Act 
was  caused  under  circumstances  creating  a  legal 
liability  in  some  person  other  than  the  employer 
to  pay  damages  in  respect  thereof,  the  workman 
may,  at  his  option,  proceed  either  at  law  against 
Uiat  person  to  recover  damages  or  against  his 
employer  for  compensation  under  this  Act,  but 
not  agiunst  both,  and  if  compensation  be  paid 
under  this  Act  the  employer  smdl  be  entitled  to 
be  indemnified  by  the  said  other  person."   The  gist 
of  that  section  is  that»  where  both  remedies  are 
open,  the  workman  may,  at  his  option,  proceed  at 
common  law  against  the  person  liable  for  damages, 
or  against  his  emplojer  for  compensation  under 
the  Workmen's  Compensation  Act  1897  ;    but 
not  against  both.    Further,  if  the  course  is  taken 
of  proceeding  against  the  employer  for  compen- 
sation  under  th/b  Act,  then  the  employer  can  claim 
as  against  the  person  liable  at  common  law  by  way 
of  indemnity,  so  that  the  sole  question  in  this  case 
is:    Has   the    plaintiff   proceeded   against   his 
employers  under  the  Act  within  the  meaning  of 
sect.   6,  and    so   determined   his   election   and 
debarred    himself    from    bringing   the   present 
action  P     The   accident    occurred  on   the   66th 
Nov.   1901,  and  a  notice,  which  is  a  condition 
precedent  under  sect.  2  to  proceeding  under  the 
Act,  dated  the  2nd  Dec.  1901,  was  sent  by  the 
plaintiff  to  his  employers,  having  been  dictated 
by  him  to  a  cousin.    This  is  the  notice:  [His 
liordship  read  it,  and  continued  .^]    The  plaintiff 
admitted,  and  I  find  as  a  fact,  that  when  ne  gave 
that  notice  he    knew  of   the  existence  of   the 
Workmen's    Compensation   Act   1897,    and    he 
knew  that  in  order  to  get  compensation  under 
it   notice   of  the  accident  must   be   given    to 
his   employers.     And   in   sending   that   notice 
he  meant   to  put  himself  right  in  that  way. 


Afterwards,  on  Wednesday,  the  8th  Jan.  1902t 
an   agent   of   the    British  Employers'    Mutual 
Indenmity     Association    Limited,     with    whom 
Messrs.  John  Kodgers  and  Co.  Limited  are  insured 
against  workmen's  risks,  and  to  whom  notice  had 
been  handed  by  Messrs.  John  Bodgers  and  Co. 
Limited,  visited  the  plaintiff  in  the  hospital,  and 
informed  him  that  the  directors  of  the  association 
had  considered  his  case  and  that  he  would  come 
in  a  few  days  and  pay  him  the  money  due  to  him . 
up  to  a  certain  date.     On  the  next  Wednesday, 
the  15th  Jan.,  the  agent  came  again  and  paid  the 
plaintiff  4Z.  138. 4(£.,  which  works  out  at  four  weeks 
and  four  days'    pay  at  12.  per  week,  calculated 
from  a  fortnight  after  the  accident — that   fort- 
night being  the  time  exempted  by  the  Act  up  to 
the  previous  Saturday,  the  11th  Jan.    This  was 
equivalent  to  50  per  cent,  of  the  wages  which  the 
plaintiff  had  been  earning,  and  the  maximum  sum 
per  week  which  he  could  obtain  under  the  Act. 
The  agent  brought  the  plaintiff  a  form  of  receipt, 
which  was  signed  by  plaintiff  in  the  following 
terms :  [His  Lordship  read  it,  and  continued :]    I 
find  as  a  fact  that,  though  the  plaintiff  was  low 
and  ill  at  the  time,  he  understood  that  sum  to  be, 
and  he.  intended  to  take  it,  as  payment  under  the 
Act,  and  as  all   that  was  due  at  that  date  in 
accordance  with  the  terms  of  the  receipt.    On  the 
26th  Jan.  he  received,  in  like  manner,  11,  for  the 
week    due   up   to   the  18th  Jan.  and  signed  a 
similar  receipt  for   that  sum.     On  that  occa- 
sion, however,  I  find  as  a  fact  that  the  plaintiff, 
having  been  so  advised  by  the  local  delegate  of 
his  trade  union,  gave  the  agent  to  understand 
that  he  took  the  money   "without  prejudice." 
The  agent  did  not  acquiesce  in,  or  dissent  from, 
this,  but  made  a  note  of  the  fact  and  informed 
the  insurance  company  thereof.      The  plaintiff, 
however,  kept  the  money  and  received  the  12.  per 
week  weekly  in  like  manner  up  to  and  including 
the  12.  due  on  the  29th  May,  signing  similar 
receipts  each  time.      I  find  also,  as  a  fact,  that 
the  insurance  company  intended  to  pay  the  com- 
pensation under  the   Act,  and  that  the  plaintiff 
mtended  to  take  it  under  the  Act ;  but  that  the 
plaintiff  tried,  after  the  first  occasion  when  he 
got  the  42.    138.  4d,,   to  keep  open  any  other 
remedy  if  he  could.     In  my  opinion,  however, 
this  would  be  an  abortive  attempt  to  contract 
himself  out   of  the  provisions  of  the  Act,  and, 
moreover,  he  had  taken  the  first  sum  of  42.  ISs,  4d, 
without  even  making  this  attempt.  In  the  mean- 
time, in  February,  the  insurance  company  had  sent 
their  doctor  to  examine  the  plaintiff,  and  the  plain- 
tiff raised  no  objection  to  such  examination.    This 
fact  may  have  a  bearing  on  the  question  of  whether 
there  was  any  proceeding  under  the  Act,  inasmuch 
as  the  workman  is,  by  the  terms  of  the  Act,  obliged 
to  submit  himself  to  the  doctor  of  the  employer  if 
sent  to  examine  him.    Ultimately,  after  receiving 
in  all  232. 148.  3<2.,  the  plaintiff,  on  the  29th  May, 
said  that  he  had  been  advised  not  to  take  any 
more  money  and  declined  the  12.  tendered,  and 
thenceforward  no   payments   have    been  made. 
Then  this  action  was  brought  by  the  plaintiff 
against  the  defendants  on  the  5th  June.    There 
was  no  evidence  that  any  claim  for  compensation 
in  writing  or  verbally  was  in  fact  made  by  the 
plaintiff  to  his  employers  or  to  the  insurance  com- 
pany, who  would  be  subrogated  to  their  rights. 

Imder  these  circumstances  I  have  to  decide 
whether  the  plaintiff  hsid,  by  reason  of  the  facts 
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above  stated,  exercised  his  option  and  proceeded 
affainst  his  employers  onder  the  Act.    The  main 
object  of   sect.  6   is  obviously  to  prevent  the 
workman  from  trying  to   avail  himself  of  both 
remedies,  and  it  woold  be  unjust  to  allow  him  to 
do    so,  because    (1)  he  would  be  or  might    be 
getting  paid  twice  over ;  and  (2)  the  employers  or 
the  insurance  company  (subject  to  the  employers' 
rights)  could  recover  from  the  person  liable  at 
common  law    the  amount  obtained  from  them 
under  this  statute,  so  that  the  persons  liable  at 
common   law  would   have   to    pay   twice   over. 
If,  therefore,    this    is   the    effect   of   what   the 
plaintiff  has   been   trying  to    do,  it    would  be 
against   the   spirit    and    the   intention   of  the 
Act.     Would  it  also  be  against  the  letter  of  the 
Act  P    In  answering  this  question  the  observations 
of  Lord  Halsbury  in  Powell  v.  Main  Colliery  Com- 
pcmy  Limited  (24  C.  C.  C.  Rep.  412 ;  83  L.  T.  Bep. 
85 ;  (1900)  A.  0.  366)  must  be  taken  into  account. 
Those  observations  go  to  show  that  the  scheme 
of  the  Act  is  intentionally  non-techni(»Ed,  and  the 
substance  of  what  is  done  is  to  be  regarded  in 
this  light.    Apart  from  other  legal  decisions,  I 
should  be  inclined  to  hold  that  the  plaintiff  had 
exercised  his  option,  and  had  proceeded  against 
his  employers  within  the  meaning   of  sect.  6, 
though  he  had  made  no  formal  claim,  and  indeed 
no  cmim  at  all.    The  acceptance  of  the  sums  and 
the  terms  of  the  receipt  seem  to  me  to  show  that, 
unnecessary  forms  being  waived  on  both  sides, 
the  plaintiff  did  elect  to  take  his  remedy  against 
his   employers    under    the    Act.    This    view   is 
greatly  strengthened  by  the  recent  Scotch  case  of 
infan  (or  Little)  v.  MacLeUan  (2  Eraser's   Sco. 
Sess.  Gas.,  5th  series,  387 ;  37  Sc.  L.  Bep.  287). 
That  case  arose  under  another  section  of  the  Act, 
namely,  the    1st  section,  sub-sect.   (2)  (b),  and 
that  section  b  providing  for  an  option  between 
the  two  modes  of  proceeding  against  the  same 
person — the  employer.    The  section  runs  thus: 
'*  (1)  If  in  any  employment  to  which  this  Act 
applies  personal  injury  by  accident  arising  out  of 
and  in  the  course  of  the  employment  is  caused  to 
a  workman,  his  employer  shall,  subject  as  herein- 
after mentioned,  be  liable  to  pay  compensation  in 
accordance  with  the  first  schedule  to  this  Act." 
Then    comes    sub-sect.    (2) :    "  Provided     that 
...    (6)  When  the  injury  was  caused  by  the 
personal  negligence  or  wilful  act  of  the  employer, 
or  of  some  persojl  lor  whose  act  or  d^ault  the 
employer  is  responsible,  nothing  in  this  Act  shall 
affect  any  civil  liability  of  the  employer,  but  in 
that  case  the  workman  may,  at  his  option,  either 
claim  compensation  under  this  Act,  or  take  the 
same  proceedings  as  were  open  to  him  before  the 
commencement  of  this  Act;   but  the  employer 
shall  not  be  liable  to  pay  compensation  for  injury 
to  a  workman  by  accident  arising  out  of  and  in 
the  course  of  the  employment  both  independently 
of  and  under  this  Act,  and  shall  not  be  liable  to 
any  proceedings  independently  of  this  Act,  except 
in  case  of  such  personal  negligence  or  wilful  act  as 
aforesaid."    It  will   be  seen,  therefore,  that  the 
decision  upon  that  section  is  in  pari  materia  with 
the  question  which  I  have  to  deal  with  under 
the  6ui  section.    Indeed,  in  some  respects,  as  has 
been  pointed  out  in  the  argument,  the  words  in  this 
sub-sect.  (2)  (6)  are  more  difficult  words  to  get 
over  than  the  words  in  the  6th  section,  because  the 
words  are  that  the  workman  may  at  his  option 
claim  compensation  under  this  Act,  and  the  case 


shows  that  in  the  opinion  of  the  Scotdi  judges 
who  tried  that  case  there  was  a  claim  for  com- 
pensation under  the  Act,  although  that  was  done 
in  no  formal  way  at  ail,  and  it  was  no  claim 
under  the  Act  at  all,  and  the  matter  was  worked 
out  upon  payments  and  receipts  almost  precise^ 
in  the  same  way  as  it  was  worked  out  in  thu 
case.    I  think  that  I  ought  to  call  attention  to 
some  of  the  words  in  that  judgment.  I  take  them 
from  Fraser,  and  I  think  perhaps  that  this  is  the 
part  of  the  judgment  that  puts  most  clearly  the 
view  to  which   I  am   calling   attention.     Lord 
McLaren  says  (at  p.  389  of  2  Eraser's  Soo.  Sees. 
Gas.,  5th    series) :    "  It  is   perfectly  plain  that 
compensation    under  the    Workmen's    Compen- 
sation Act  1897  and  compensation   under  the 
Workmen's  Liability  Act  are  mutually  exclosife. 
If  a  workman  accepts  compensation  under  the 
one,  he  necessarily  waives  his.  rights  under  the 
other.    Now,  in  so  far  as  appears  from  evidenoe 
in  writing,  the  pursuer  has  accepted  payments 
under  the  Workmen*s  Oompensation  Act,  and  so 
it  would  appear  that  he   nad  elected  to  take 
compensation  under  that  Act."    The  words  are 
not   quite    the    same   in    the    receipts    in  the 
present    case.     In    the    Scotch   case  some  ol 
the  receipts  were  in  full  satisfaction,  and  some 
were  on  account  of  compensation.     I  am  not 
able  to  make  any  distinction  in  my  own  mind  as 
to  the  value  of  that  authority  on  that  |^imd, 
although  I  am  not  bound  to  follow  this  case. 
Although  a  Scotch  case,  I  adopt  the  reasoning  in 
it  because  it  entirely  accords  with  my  view  and 
contention  of  the  purport  of  the  Act.    It  seenn 
to  me  that,  in  the  absence  of  authorities  obliging 
me  to  hold  the  contrary,  I  have  a  clear  euide  as  to 
the  course  which  I  ought  to  pursue  in  this  case  by 
the  very  learned  judges  in  that  case.  I  must,  how- 
ever, deal  with  the  cases  which  have  been  cited 
and  relied  upon  by  the  other  side.    The  prinoipai 
difficulty  arises  from  the  case  of  RendaUv,  Hwi 
Dry  Dock  Company  (82  L.  T.  Rep.  521 ;  (1900) 
2  Q.  B.  245),  which  was  decided  in  May  1900  by 
the  Court  of  Appeal.    There  the  receipts  were  in 
the  same  form  as  in  the  present  case,  but  there 
were  these  distinctions :  There  was  no  notice  of 
the  accident  at  all  as  there  was  in  the  present 
case,    and    there  was    no    submission    to  the 
employers'  doctor  which  I   think  there  was  in 
this  case.    The  decision  was  that  tbere  was  no 
evidence  of  an  agreement  such  as  would  stop  the 
employers  from  taking  the  objection  that  the 
request  for  arbitration  was  out  of  time.    The 
case  of  BendaU  v.  Hill's  Dry  Dock  Company  {M 
8up.)  is  therefore  to  be  distinguished  not  only  on 
the  ground  of  the  notice — ^uiat  is  to  say,  the 
absence  of  the  notice— and  the  absence  ol  the 
submission  in  that  case,  but  also  as  having  been 
decided  alio  intuitu.     The  receipt  might  wdi 
afford   no   evidence   of    an   agreement  by  the 
employers  to  ^ve  up  what  Smith,  L  J".,  the  late 
Master  of  the  KoUs,  calls  one  of  the  two  kniely 
provisions  in  favour  of  the  masters,  and  yet  might 
afford  some  evidence  of  an  exercise  of  option  hj 
the  workman  to  proceed  under  the  Act.    Then  it 
is  not  to  be  foi^tten  that  that  case  of  BendaU  v. 
HilVs  Dry  Dock  Company  {ubi  aup.)  was  dedded 
before  the  light    had  been  obtained  from  tiie 
decision  in  the  case  of  PoweU  v.  Main  CdUierf 
Comfo/ny  Limited  {ubi  sup.)  in  the  House  <A 
Lords,  and  from  the  very  strong  observations  of 
the  learned  Lords  in  that  case  upon  the  non- 
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teclmioal  oharacter  of  the  Act  and  the  neoes- 
Bitj  to  look  to  sabstance  rather  than  to  form. 
The  defendants'  oounsel  called  attention  to  the 
case  of  Wright  ▼.  John  BagncUl  and  8ons  Limited 
(82  L.  T.  Rep.  346 ;  (1900)  2  Q.  B.  240),  decided 
by  the  Court  of  Appeal  in  April  1900,  a  month 
before  RendaXL^s  case  (uH  swp.),  on  the  same 
question  as  in  RendaWs  case.  Bnt  the  facts  in 
the  present  case  are  more  like  RendcdVB  case 
than  Wright  v.  John  Bagnall  and  Sons  Limited 
(ubi  sup.),  so  that  I  do  not  think  for  my  purposes 
that  the  latter  case  is  very  important.  Then,  of 
course,  the  plaintiff  relies  a  good  deal  on  the  case 
of  Powell  y.  Main  Colliery  Company  Limited  {ubi 
syp.)  upon  another  part  of  the  case  than  that 
which  18  relied  upon  by  the  defendants.  The 
plaintiff's  connsel  used  that  case  to  show  that 
the  proceedings  were  initiated  by  a  notice  of 
claim,  and  that  what  precedes  a  notice  of  claim 
is  not,  therefore,  part  of  the  proceedings.  It 
must  be  c^embered  that  the  attempt  was  to 
make  oat  cnat  there  had  been  no  proceedings 
taken  at  a  stage  for  the  statute  to  run,  and 
that  notice  of  claim  even  was  not  the  com- 
mencement. Really  all  that  the  House  of 
Lords  held  was  that  that  was  a  wrong  contention, 
and  that  the  notice  of  claim  was  an  initiation  of 
the  proceedings.  They  were  not  negatively 
deciding  that  nothing  else  could  be  a  taking  of 
proceedings ;  and  I  do  not  think  they  had  before 
them  the  idea  whether  or  not  as  between  the 
parties  that  act  was  a  sort  of  operation  of  law, 
and,  by  the  application  of  facts  to  that  law, 
might  not  amount  to  taking  of  proceedings. 
There  are,  no  doubt,  expressions  by  some  of  the 
learned  Lords  in  that  case  seeming  to  point  to 
the  initiation  of  the  proceedings  as  being  the 
notice  of  claim,  but  there  was  none  in  this  par- 
ticular case  that  I  am  now  deciding.  At  the 
same  time,  I  think  that  the  great  trend  of  the 
case  is  to  show  that  you  have  to  look  to  the 
question  whether  in  substance  the  workman  has 
exercised  the  option  of  going  under  the  Act 
or  not.  The  only  case  cited  under  sect.  6 
itself  is  the  case  of  Parry  y.  Clements  (49  W.  R. 
669 ;  17  Times  L.  Rep.  525),  which  was  decided 
in  May  1901  by  Ridley,  J.  The  facts  there  are 
clearly  distinguishable  from  the  present,  as  the 
employers  in  that  case,  as  is  expressly  stated  in 
the  report,  yoluntarily  continued  paying  the 
wages;  that  is  to  say,  the  employers  did  what 
some  employers  do  with  old  workmen — they  went 
on,  without  any  reference  to  legal  liability  at  aJl, 
paying  wages  that  might  stop  at  any  time. 
There  would  be  no  obligation  to  continue  paying, 
and  at  any  rate  it  could  not  be  said  te  be  a  pro- 
ceeding under  the  Act.  There  was  a  case  of  Field 
y.  Langden  and  Sons  (85  L.  T.  Rep.  571 ;  (1902) 
1 K.  B.  47)  cited  by  the  defendants*  counsel  in  order 
te  emphasise  the  consideration  that  the  adjust- 
ment of  compensation  without  hostile  litigation 
is  contemplated  by  the  Act.  I  have  no  doubt, 
and  it  is  probably  the  fact,  that  a  great  number 
of  these  cases  are  yery  wisely  dealt  with  between 
employer  and  employed  without  having  recourse 
to  Jaw  at  all,  or  to  any  sort  of  litigation,  and, 
indeed,  yery  often  without  haying  recourse  to 
lawyers  at  lul.  1  cannot  help  thinking  tiiat  that 
is  to  a  considerable  extent  the  intention  of  the  Act 
of  Parliament.  But  when  you  look  at  the  judg- 
ment of  Lord  Brampton  in  the  case  of  Powell  y. 
Main  Colliery  Company  Limited  {ubi  sup,)  you 


will  see  that  he  goes  so  far  as  to  suggest  that  the 
initiation  of  the  proceedings  might  be  by  the 
employers  themselyes.  He  says  (at  p.  SiSl  of 
(1900)  A.  C.) :  "  I  equally  disi-egard  all  the  argu- 
ments  as  to  alleged  hardships  which  would  be 
inflicted  upon  employers  by  admitting  the 
possibility  that  threatened  proceedings  may 
yexationsly  be  allowed  to  hang  too  long  oyer  their 
heads,  and  I  may  add  I  am  not  satisfied  that 
employers  may  not  themselyes  initiate  the  pro- 
ceedings by  arbitration  if  they  desire  to  do  so ; 
but  this  House  is  not  called  upon  to  decide  that 
question  to-day."  I  only  cite  that  passage  to 
show  that  in  the  opinion  of  Lord  Brampton  it 
was  quite  open  to  argument  that  the  proceedings 
might  be  begun  by  the  employers  themselyes,  and 
therefore  quite  irrespectiye  of  a  claim  by  the 
employed.  Then  there  is  the  Irish  case  of  Beckley 
y.  Scott  and  Co.  (K.  B.  Diy.  Ireland.  Jan.  23, 1902), 
to  which  I  have  been  referred.  The  only  report 
I  haye  is  in  the  Labour  Gazette,  published  by  the 
Board  of  Trade,  and  1  haye  taken  it,  by  agreement 
of  the  parties,  as  a  correct  statement  of  what  was 
decided.  The  decision  in  that  case  was  supported 
in  the  court  aboye  (1902)  2  Ir.  Rep.  504). 
It  will  be  obserred  that  the  point,  which  makes 
it,  in  my  opinion,  of  no  assistence  to  us  here,  was 
that  there  the  ground  on  which  the  claim  pur- 
ported to  be  made  under  the  Workmen*s  Cfom- 
pensation  Act  1897  failed  because  the  workman 
nad  not  been  long  enough  in  the  employment  of 
the  firm  to  be  entitled  to  compensation  under  the 
Act ;  in  other  words,  that  it  wq^  not  a  case  under 
the  Act  at  all. 

It  is  the  essence  of  these  decisions  that  the 
man  should  haye  altematiye  remedies,  and 
should  be  allowed  to  choose ;  and  if  he  chooses 
one,  that  he  shall  not  haye  the  other.  If  he 
chooses  what  he  thinks  is  his  remedy,  but 
which  is  not  really  a  remedy  at  all  by  law,  he 
clearly  is  not  shut  out  from  exercising  his 
ordinary  common  law  right  of  going  against 
the  person  who  is  really  liable  to  him.  What  he 
has  done  thinking  he  has  got  a  cause  under  a 
particular  Act  of  Parliament  and  failed  is  quite  a 
different  thing  from  the  exercise  of  an  option 
where  he  has  got  the  two  remedies.  Therefore  I  do 
not  think  that  the  Irish  case  really  assiste  us  at  all. 
My  mind  has  been  exercised  to  some  extent  over 
the  question  whether  the  plaintiff  in  this  case,  if 
1  am  right  in  giving  judgment  for  the  defendant, 
falls,  so  to  speak,  between  two  stools ;  whether  he 
has  lost  the  right  to  go  back  to  his  former 
line  of  proceeding  under  the  Act  and  obtain 
compensation,  and  go  on  obteining  compensa- 
tion which  was  paid  to  him  regularly  for  a  great 
number  of  weeks — viz.,  \l.  a  week — tne  maximum 
amount  from  his  employer.  I  think  that  that  is 
a  very  doubtful  matter.  The  learned  counsel  on 
both  sides  differ  as  to  it,  and  I  do  not  think  that 
it  is  necessary  for  me  to  go  into  it.  I  think  that 
it  is  extremely  doubtful  whether  he  could  or  not. 
The  Scoteh  case  seems  to  point  to  the  possibility 
of  going  back,  and  I  do  not  think  that  it  is  neces- 
sary to  go  into  the  question  of  whether  there  is 
an  agreement  sufficiently  certain  to  enable  a 
registration  of  the  agreement  to  be  made,  or  to 

fo,  indeed,  into  any  of  the  details  of  the  matter, 
must  leave  it  as  an  uncertain  Question  whether 
or  not  the  plaintiff  is  shut  out  from  going  back 
upon  the  lines  which  he  was  formerly  following. 
What  I   desire  to  say  is  this,'  that  if  he  is  shut 
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oufc  it  is  his  own  act.  And  I  do  not  think  that  I 
ODght  to  allow  a  man  by  a  sort  of  appeal  (id 
misericordium  to  be  enabled  to  do  that  whioh,  in 
my  opinion,  is  in  the  teeth  of  the  Act  of  Parlia- 
ment, which  makes  it  necessary  for  him  to  exercise 
an  option,  and  to  adhere  to  tnat  option  when  he 
has  exercised  it.  If  he  chooses  to  follow  the 
example  of  the  dog  in  the  fable,  who  dropped  the 
substance  and  grasped  at  the  shadow,  it  is  a 
matfcer  in  which  he  has  been  ill-advised,  and 
he  must  take  the  consequences.  Also  I  cannot 
help  feeliog,  as  some  little  satisfaction  in  this 
case,  that  it  is  obvious,  from  what  came  out 
in  the  course  of  the  examination  of  the  witness, 
that  in  what  he  has  been  doing  he  has  been 
advised  by  the  secretary  of  his  trade  union, 
and  in  all  probability  there  is  an  indemnity,  or,  at 
any  rate,  this  is  taken  up  as  a  test  case  in  some 
way  or  another,  and  I  must  leave  a  hard  case — if 
it  is  a  hard  case — without  troubling  myself 
thereby  to  make  bad  law.  Under  these  circum- 
stances I  have  come  to  the  conclusion  that  the 
defendants  are  entitled  to  judgment  upon  the 
ground  that  the  plaintiff  has  within  the  meaning 
of  the  6th  section  of  the  Act  exercised  his  option 
to  go  against  his  employers  for  compensation, 
and  is  therefore  debaiTcd  from  going  also  at 
common  law  against  the  persons  who  have  by 
negligence  rendered  themselves  liable  to  the 
plaintiff  for  the  damages  which  might  be  recovered 
against  them.  I  therefore  give  judgment  for  the 
defendants ;  but  I  wish  to  say  this,  that  I  do  so,  of 
course,  with  a  full  recognition  of  the  importance 
and  difficulty  of  the  case,  and  with  every  aesire  to 
facilitate  the  consideration  of  the  matter  by  the 
Court  of  Appeal.  I  think  it  is  possible  that  if 
an  application  were  made,  seeing  that  this  may 
be  a  far-reaching  decision,  the  Court  of  Appeal 
might  accelerate  the  hearing  of  an  appeal,  if  it  is 
desired  to  appeal,  and  if  I  can  be  of  any  use  in 
helping  that  I  shall  be  very  happy.  At  present 
all  I  can  do  is  to  give  judgment  for  the  defen- 
dants, and  I  think  I  ought,  if  it  is  desired,  to 
stay  execution  as  to  costs  for  a  reasonable  time, 
say  a  fortnight  or  a  month,  and,  if  within  that 
time  notice  of  appeal  is  given,  until  the  hearing 
of  the  appeal. 

From  that  decision  the  plaintiff  now  appealed. 

fif.  T,  Evans,  K.C.  (with  him  John  Sankey)  for 
the  appellant.  —  The  claim  in  the  present  case 
arose  under  sect.  2,  sub-sect.  1,  of  the  Workmen's 
Compensation  Act  1897.  It  is  a  claim  which  is 
admitted  to  be  a  just  one  against  strangers,  the 
defendants  here.  They  were  not  affected  by  the 
Workmen's  Compensation  Act  1897.  That  Act  deals 
with  workmen  on  the  one  hand  and  employers  on 
the  other.  The  Legislature  apprehended  that,  if 
something  was  not  done  to  protect  persons  liable 
at  common  law,  workmen  might  be  able  to  get 
compensation  from  two  different  sources.  Sect.  6 
was  therefore  inserted  in  the  statute.  Reading 
that  section  in  the  way  in  which  the  House 
of  Lords  did  in  Powell  v.  Main  Colliery  Com- 
pany Limited  {vhi  sup,),  the  workman  has  not 
the  right  to  obtain  compensation  against  his 
employers  and  the  strangers  likewise.  He  may 
at  any  time  before  having  his  award  exercise 
his  option,  and  proceed  at  common  law  against 
the  stran^rs  for  damages.  But  the  statute 
makes  it  impossible  for  the  workman  to  have 


his  compensation  twice  over.  In  the  present 
case  it  is  an  employee  of  strangers — ^the  defen- 
dants— who  has  been  guilty  of  negligence ;  and 
those  strangers  must  show  that  they  have  been 
rendered  free  of  their  common  law  liability.  All 
that  has  to  be  seen  is  that  the  workman  does  not 
get  his  compensation  twice  over.  But  so  long  as 
the  award  is  not  made,  the  workman  can  turn  roond 
and  proceed  against  the  strangers.  You  cannot 
eliminate  from  this  case  that  right,  for  his  option 
has  not  been  exercised  which  will  Meclnde  him 
for  ever  from  suing  the  defendants.  Tne  following 
are  the  cases  whion  bear  on  the  point: 

Randall  (or  Rendall)  v.  HUVe  Dry  Dock  Company, 
24  C.  C.  C.  Rep.  383  ;  82  L.  T.  Eep.  521 ;  (1900) 
2  Q.  B.  245  ; 

Wright  ▼.  John  Bagnall  and  Sons  Limited,  24  C.  C.  C. 
Bep.  346 ;  82  L.  T.  Bep.  346 ;  (1900)  2  Q.  B.  240 ; 

Perry  y.  Clements,  49  W.  B.  669 ;  17  Times  L.  Bep. 
525; 

Tong  V.  Great  Northern  Railway  Company,  18 
Times  L.  Bep.  566  ; 

Field  V.  Longden  a/nd  Sons,  85  L.  T.  Bep.  57i ; 
(1902)  1  K.  B.  47 ; 

Ryan  (or  Little)  v.  MacLellan,  2  Fraser's  Soo.  Seas. 
Cat.,  5ih  series,  387 ; 

Beckley  y.  Scott  and  Co.,  (1902)  2  Ir.  Bep.  504; 

Thompson  and  Sons  v.  North'Eastem  Marine  Engi- 
neering Company  Limited,  ante,  p.  93  ;  88  L  T. 
Bep.  239  ;  (1903)  1  K.  B.  428. 

Abel  Thomas,  K.O.  (with  him  A.  Parsons)  for 
the  respondents. — There  is  a  broad  distincticm 
between  the  present  case  and  Randall  (or  BenddU) 
V.  HilVs  iJry  Dock  Company  (uhi  sup.),  A 
workman  cannot  exercise  any  option  uiuess  he 
has  two  remedies — one  against  his  employer  and 
another  against  a  stranger.  But  it  is  an  option 
only  which  he  has;  he  cannot  proceed  against 
both.  The  workman  must  stand  upon  his  option, 
and  the  claim  does  not  depend  upon  any  agree- 
ment between  him  and  his  employers.  The  case 
of  BandaU  (or  Eendall)  v.  Hilt's  Dry  Dock  Com- 
pany {uhi  sup,)  was  decided  upon  something  in 
sect.  6  of  the  Workmen's  Cfompensation  Act 
1897  which  has  not  to  be  decided  here.  That 
case  was  therefore  determined  upon  quite  a 
different  principle  than  has  to  be  oonsidered  in 
the  present  case.  The  case  of  Wright  v.  John 
Bagnall  and  Sons  Limited  {uhi  stfp.)  turned  alao 
upon  a  point  quite  immaterial  to  the  question 
wnich  the  court  has  now  to  decide.  The  real  and 
only  question  is  whether  the  workman  in  the 

g resent  case  did  in  fact  exercise  an  option.  He 
as  no  remedy  against  both  his  employers  and 
the  strangers ;  he  must  not  proceed  against  botL 
The  only  case  actually  in  point  here  is  By  an  (or 
Little)  V.  MacLellan  (ubi  sup,),  and  that,  I  submit, 
much  assists  my  contention.  I  say,  therefore, 
that  Jelf ,  J.  was  right  in  finding  that  the  wwk- 
man  had  exercised  his  option.  He  referred  also 
to 

Ellen  y.  Cheat  Northern  Raikoay  Company,  49 
W.  B.  395. 

8.  T,  Evans,  K.C.  in  reply. — The  only  casea 
referred  to  in  the  judgment  in  EUen  v.  Great 
Northern  Bailway  Company  (ubi  sup.)  were 

Prosser  v  Lanc<i8hire  and  Yorkshire  Accident  Inn- 
ranee  Company,  6  Times  L.  Bep.  285 ; 

Rideal  y.  Great  Western  Railway  Company,  1  F.  & 
F.  706. 

The  case  of  Byan  (or  Little)  v.  MacLellan  (uln 
sup,)  was  very  different  from  ike  present  in  all  its 
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partacnlars.  There  is  notlim^  here  to  show  an 
eleoUon  or  the  exercise  of  an  option.  Whatever 
"exercise  of  an  option"  may  mean — ^the  words 
are  act  in  the  statute  —  the  workman  in  the 
present  case  never  did  exercise  his  option.  There 
18  no  evidence  to  prove  that  at  the  time  of  the 
accident  there  was  any  negligence  on  the  part  of 
the  strangers ;  and  this  shows  that  the  workman 
ooaldnot  have  been  exercising  his  option  when 
he  accepted  compensation  from  his  employers 
through  the  insurance  company,  instead  of  pro- 
ceeding at  once  against  the  defendants. 

Yaughak  Williams,  L.J. — In  this  case  the 
plaintiff  sues  the  Nautilus  Steam  Shipping  Com- 
pany Limited  upon  the  ground  that  he  hi^  been 
mjored  under  circumstances  which  throw  upon  the 
defendants  prima  facie  a  legal  liability  in  respect 
of  the  injnrjr  which  he  has  sustained.  It  is  not 
in  dispute  that  that  is  true.  The  defendants  who 
are  under  this  primd  facie  liability  rely  for  their 
defence  upon  the  6th  section  of  the  Workmen's 
Compensation  Act  1897.  I  will  read  that  section 
in  a  moment,  but  I  want  to  say  beforehand  that 
the  Workmen's  Compensation  Act  1897  is  not  a 
veiy  ea^  Act  of  Parhament  to  construe.  It  is  an 
Act  of  Parliament  as  to  which  I  think  I  may  pro- 
perly say  that  the  difficulties  of  construction  are 
so  great  that  it  is  not  desirable  that  in  any  case 
jnc^ea  should  decide  more  than  is  absolutely 
necessary  for  the  decbion  of  the  particular  case 
before  them.  However,  I  do  not  propose  to  do  so 
myself  if  I  can  help  it.  Now,  sect.  6  says  this  : 
''Where  the  injury  for  which  compensation  is 
payable  under  this  Act  was  caused  under  circum- 
stances creating  a  legal  liability  in  some  person 
other  than  the  employer  to  pay  damac^es  in 
respect  thereof."  1  pause  for  a  moment  to 
remark  that  we  have  that  here,  because  the  defen- 
dants, the  Nautilus  Steam  Shipping  Company 
Limited,  are  persons  other  than  the  employer 
liable  to  pay  damages  in  respect  thereof.  The 
section  goes  on  to  provide :  "  The  workman  may, 
at  his  option,  proceed  either  at  law  against  that 
person  to  recover  damages,  or  a^^ainst  his 
employer  for  compensation  under  this  Act,  but 
not  agamst  both,  and  if  compensation  be  paid 
under  this  Act  the  employer  shall  be  entitled  to 
be  indemnified  by  the  said  other  person."  Now, 
''  the  said  other  person  "  in  the  present  case  are 
the  defendants.  They  come  here  and  they  say 
that  the  plaintiff  has  proceeded  "a^^alnst  his 
employer  for  compensation  under  this  Act  " ;  that 
he  nas  not  onljr  proceeded  "  against  his  employer 
for  compensauon  under  this  Act,"  but  that  he 
has  succeeded  in  obtaining  payment  of  compensa- 
tion under  this  Act;  and  that, « under  those 
(nxcumstances,  by  the  ver^  terms  of  the  6th 
section  of  the  Act  of  Parliament,  the  workman 
cannot  now  bring  an  action  against  the  other 
person  legally  liable  to  pay  damages,  because  he 
has  proceeded  against  his  empS>yer,  and  has 
received  compensation  from  the  employer  under 
the  Workmen's  Compensation  Act  1897.  I  do 
not  understand  Mr.  Evans  to  argue  that,  if  it 
was  true  to  say  in  this  case  that  a  workman  had 
received  from  his  employer  compensation  under 
the  Workmen's  Compensation  Act  1897,  as  such, 
he  could  afterwards  sue  the  "other  person."  I 
do  not  think  he  contends  so;  but,  whether  he 
does  so  or  not,  I  say  that  in  my  judgment  if  that 
liad  happened  it  is  perfectly  plain,  whichever  view 
jou  may  take  of  the  6th  section,  that  a  workman 
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who  has  received  compensation  from  the 
employer  under  the  Workmen's  Compensation 
Act  l897  cannot  afterwards  sue  that  other 
person.  Therefore  really  the  sole  question  in  this 
case  is :  Has  Mr.  Oliver  received  compensation 
from  his  employer  under  the  Workmen's  Com- 
pensation Act  1897  ?  Mr.  Evans  addressed  to 
us  an  argument  which,  I  think,  was  based 
upon  Bendcdl  v.  nUTs  Dry  Dock  Company  {ubi 
8up.),  He  says  that  in  that  case  it  was  held 
—  there  beinp^  a  receipt  in  the  identical  form 
of  the  receipt  in  the  present  case  —  that 
the  plaintifE  who  had  received  moneys  much 
as  this  plaintiff  has  received  moneys  had 
not  thereby  commenced  proceedings  so  as  to 
exempt  himself  from  the  operation  of  the  limita- 
tion which  is  provided  by  sect.  2,  sub-sect.  1. 
That  is  the  section  which  says  "Proceedings 
for  the  recovery  under  this  Act  of  com^nsa- 
tion  for  an  iniury  shall  not  be  maintainable 
unless  notice  oi  the  accident  has  been  given  as 
soon  as  practicable  after  the  happening  thereof 
and  before  the  workman  has  voluntarily  left  the 
employment  in  which  he  was  injured,  and  unless 
the  claim  for  compensation  wiui  respect  to  such 
accident  has  been  made  within  six  months  from 
the  occurrence  of  the  accident  causing  the  injury." 
He  said  to  us  that,  because  the  Coiu*t  of  Appeal 
held  in  the  case  of  BendaU  v.  HUVb  Dry  Vock 
Company  (ubi  sup,)  that  the  payment  and  the 
presence  of  the  receipt  in  the  same  form  as  the 
receipt  in  this  case  was  not  held  to  be  a  claim  for 
compensation  within  the  six  months  so  as  to  oust 
the  operation  of  the  statutory  limitation,  there- 
fore we  ought  to  hold  in  the  present  case 
that  there  has  been  no  claim  under  the  Act  of 
1897,  and  no  payment  under  such  a  claim.  I  can 
only  say  that  I  do  not  agree  with  that  argument. 
It  must  be  remembered  that,  at  the  time  when 
that  case  was  decided,  it  was  supposed— following 
the  law  as  laid  down  by  the  Court  of  Appeal  in 
Pou>eU  V.  Main  Colliery  Company  Limited  (24 
C.  C.  C.  Rep.  412 ;  83  L.  T.  Rep.  85  ;  (1900)  A.  C. 
366)  that  the  claim  for  compensation  which  must 
be  made  within  the  six  months  was  a  claim 
which  must  be  made  by  a  step  in  legal  proceed- 
ings, such  as  filing  a  claim  for  arbitration  in  the 
Couniy  Court.  Therefore  I  shall  not  trouble  any 
more  about  that  case,  because  I  really  do  not 
think  that  it  afBects  tiie  question  which  we  have 
to  decide  here  at  aU.  The  only  question,  as  I  have 
already  said,  which  we  have  to  decide  here  is 
whether  or  not  there  has  been  money  paid  and 
received  under  che  Workmen's  Compensation  Act 
1897  by  the  employer  to  the  workman.  I  should 
have  been  inclined  to  say  if  it  had  not  been  for 
the  evidence  about  the  receipt  being  "  without 
prejudice  "—which  was  expressed  by  the  workman 
upon  the  occasion  of  receiving  the  second  pay- 
ment, and  which,  moreover,  was  noted  by  the 
agent  who  made  that  payment  in  his  book — ^that 
the  action  against  the  person  other  than  the 
employer  could  not  possibly  have  been  brought, 
having  regard  to  the  terms  of  sect.  6  of  the  Act 
of  1897.  I  think  that  that  which  was  said  by  the 
workman  in  the  hospital  about  "without  pre- 
judice "  and  accepted  by  the  agent  paying  the 
money  makes  all  the  difference.  "Mr,  Abel 
Thomas,  who  always  is  wUlinp^  in  any  case  which 
he  argues  to  meet  the  real  difficulty  in  the  case, 
most  frankly  accepted  the  proposition  that  if 
there  had  hd&n.  no  first  payment  made  without 
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being  subject  to  this  expression  of  "  without  pre- 
judice," he  really  could  not  have  supported  his 
case  here.  He  accepted  the  position  that  the 
result  of  the  expression  **  without  prejudice  "  was 
that  which  was  described  by  the  learned  judge  in 
the  court  below.  He  says  in  his  judgment:  ''I 
find  also  as  a  fact  that  the  insurance  company 
intended  to  pay  the  compensation  under  the  Aot^ 
and  that  the  plaintiff  intended  to  take  it  under 
the  Act;  but  that  the  plaintiff  tried,  after  the 
first  occasion  when  he  ^ot  the  4Z.  ISs.  4d.f  to  keep 
open  any  other  remedy  if  he  could."  If  that  was 
so,  Mr.  Abel  Thomas  was  perfectly  right  in  say- 
ing  that,  having  regard  to  all  those  payments 
which  were  made  under  the  reservation  of 
**  without  prejudice,"  it  could  not  be  said  that 
those  payments  were  payments  which  prevented 
the  plaintifE  suing  the  *'  otiier  person  "  mentioned 
in  the  6th  section  of  the  Act,  because  those  pay- 
ments were  made  without  prejudice  (as  the 
learned  judge  in  the  court  below  says)  to  any 
other  remedy  which  the  plaintiff  might  have. 
And  I  should  go  further  myself  and  say :  '*  Alto- 
gether without  prejudice  in  any  respect."  Here 
there  was  an  agent  who  was  standing  in  the  shoes 
of  the  employer,  and  who  might  be  expected  to 
act  in  the  same  way  that  an  employer,  taking  an 
interest  in  his  workmen,  might  be  expected  to 
act — that  is  to  say,  come  to  the  man  lying  in  a 
state  of  suffering,  as  he  then  was,  and  say :  "  You 
are  entitled  under  the  Act  of  Parliament,  if  you 
claim  compensation,  to  receive  each  week  a  sum  of 
money  bearing  the  statutory  proportion  to  your 
wage.  Here  it  is,  take  it,  and  take  it  without 
prejudice ;  which  means  leaving  you  exactly  in 
the  same  position  as  if  you  had  not  taken  it, 
and  not  binding  you  to  retain  the  money  in 
any  way  if  you,  upon  rising  from  your  sick  bed, 
should  think  it  better  not  to  accept  this  money 
from  me,  your  employer,  under  the  Workmen's 
Compensation  Act  1897,  but  elect  to  take  the 
remedy  against  the  other  person  who  has  the 
legal  liability  described  in  the  6th  section  of  the 
Act."  Now,  having  said  that,  it  seems  to  me  that 
the  only  difficulty  which  remains  is  the  difficulty 
which  arises  in  respect  of  the  first  payment — that 
is,  the  payment  which  was  made  xx^  on  uie  15th  Jan. 
1902.  That  was  not  made  subject  to  any  such 
reservation  as  "without  prejudice."  The  real 
question  is,  Ought  we  to  treat  the  first  payment 
as  having  been  made  subject  to  the  same  con- 
dition as  the  later  payments  ?  I  think  we  ought. 
My  reason  for  that  is  this :  After  all,  a  receipt 
does  not  in  itself  create  any  estoppel  of  any  sort 
or  kind.  You  may  take  all  the  circumstances 
surrounding  it  into  consideration  and  ask  yourself 
the  question  what  really  was  intended  by  the 
parties  when  the  receipt  was  given  and  taken. 
One  must  not  f oi^t--although  I  am  not  going 
to  quarrel  with  Jelf,  J.'s  findings — that  the  plain*, 
tiff  understood  what  he  was  doing  when  he  gave 
the  receipt — understood,  that  is  to  say,  that  he 
was  receiving  a  payment  of  compensation  under 
the  Workmen's  Compensation  Act  1897.  I  do  not 
think  that  it  would  be  a  fair  inference  to  draw 
that  the  plaintiff  at  that  moment  was  in  such 
a  state  of  bodily  health  and  mind  that  really 
he  could  make  no  election  as  to  what  would 
be  the  best  course  to  pursue.  To  my  mind,  you 
cannot  have  a  stronger  piece  of  evidence  that  this 
is  true  as  to  the  s&te  of  things  upon  the  15th 
Jan.  1902  than  the  evidence  oi  the  acts  of  the 


agent  of  the  insurance  company.    What  does  the 
agent  mean  when,  upon  the  next  occauon,  the 
next  week,  he  accepted,  as  he  clearly  did  acoept^ 
iiie  receipt  which  was  given  subject  to  the  quali- 
fication of  "  without  prejudice  "  P    He  accepted 
it  upon  that  occasion,  and  he  accepted  it  upon  all 
subsequent  occasions  until  the  month  of  May 
1902,  when  the  plaintiff  refused  to  receive  anV 
more  payments.    What  did  the  agent  think  it  all 
meant  wnen  he  acoepted  that  qualification  or  that 
reservation?    Did  he  really  think,  and  did  he 
ask  the  learned  judge  who  tried  the  case,  axkd 
does  he  ask  us  now  to  say — or  do  those  who  really 
rely  upon  his  evidence  ask  us  to  say — ^that  when 
this  reservation  was  given  and  acoepted  by  him 
it  did  not  matter  whether  the  plaintiff  made  a 
reservation  or  whether  he  did  not  make  a  reser- 
vation, because  he  had  already  committed  himedf 
by  the  first  receipt  and  the  first  acceptance ;  and 
that  it  was  idle  for  him  to  think  of  reserving  any 
other  remedy  that  he  misht  have  because  he  had 
already  precluded  himsedl  from  any  farther  option 
by  the  first  payment  which  was  made,  and  in 
respect  of  which  he  was  content  to  give  a  reodpt? 
I  do  not  think  that  the  agent  would  be  willing  to 
have  that  view  taken  of  his  conduct.    My  own 
view  is  that  by  quietly  accepting  that  reservation 
or  qualification  "without  prejudice,"  which  to 
entered  in  his  book  and  communicated  to  his 
principals  without  making  any  protest  or  obieo- 
tion  to  it  to  the  plaintiff,  he  agreed  really  that 
the  qualification  was  to  override  the  whole  of  the 
receipts.    Once  you  have  got  it  that  that  qualii- 
cation  is  to  override  all  uie  receipts,  it  seems  to 
me  that  there  is  an  end  of  the  defence  set  up  by 
the  defendants  here.    It  may  be  perfectly  true  to 
say  that  where  there  is  a  receipt  which  withont 
any  qualification   acknowledges   the  receipt  of 
money  under  the  Workmen's  Oompenaation  Act 
1897,  there  has  been  a  claim  or  a  proceeding 
within  the  meaning  of  sect.  6.    But^  in  my  judg- 
ment, that  cannot  properly  be  said  where  the 
payment  in  question  is  not  an  unqualified  leoeipt 
of  the  money,  but  a  receipt  given  hj  a  sick  man 
who,  at  the  moment  of  giving  the  reoeipi^  expressly 
makes  the  acknowledgment  of  the  receint  8ubje<^ 
to  the  qualification  of  "  without  prejudioe."    In 
my  judgment,  this  is  sufficient  to  dispose  of  the 
case.    I  think  that,  under  those  oircumatanoes, 
the  plaintiff  was  entitled  to  brinff  his  action ;  an4i 
as  the  damages  have  been  agreeo,  I  think  that  fre 
ought  to  allow  this  appeal  and  reverse  the  dedsion 
of  Jelf,  J.,  and  enter  judgment  for  the  plaintifi 
for  375Z.    I  only  have  to  add  that  I  have  tried 
not  to  express  any  opinion,  or  give  any  judgment, 
upon  any  points  other  than  woee  necessary  for 
the  decision  of  the  present  case,  beyond  saying 
that  if  there  is  a  payment  and  a  receipt  of  money 
under  the  Workmen's  Compensation  Act  1897, 
and  that  receipt  is  in  no  way  qualified,  I  tliink 
that  that  is  sufficient  to  bring  the  case  within 
the   operation   of    sect.   6,  and  put  the  work- 
man  in   a   position   of   a   man  who  has   pro- 
ceeded against  his  employer  for  oomp^isatkis 
and  recovered  it.    I  express  no  opinion  whatso* 
ever  upon  the  numerous  points  which  have  been 
very  properly  raised  in  the  discussion  of  this  case 
before  us. 

BoMSB,  L.J.— I  have  come  to  the  same  con- 
clusion. To  my  mind,  the  question  upon  whidi 
the  present  appeal  turns  is  simply  whether  the 
plaintiff  before  he  oommenoed   this  action  had 
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exercised  the  option  giyen  to  him  by  sect.  6  of  the 
Workmen's  Compensation  Act  1897  by  proceed- 
ing apfainst  his  employers  so  as  to  preclude  him, 
by  Yirtae  of  that  section,  from  now  suing  the 
defendants.  The  learned  judge  in  the  court 
below  came  to  the  conclusion  that  the  plaintiff 
had  exercised  the  option  in  the  sense  that  I  have 
mentioned.  But  this,  to  my  mind,  is  chiefly 
because  the  learned  judge  drew  certain  inferences 
from  the  facts  of  the  case  which  were  really  not 
much  in  dispute.  It  is  quite  open  to  us,  in  my 
opinion,  to  differ  from  the  learned  judge  upon 
the  conclusion  of  fact  which  he  has  come  to  in 
this  case.  This  is  not  like  a  case  where  a  judge 
has  seen  the  witnesses  and  has  had  to  decide  a 

Suention  of  fact  that  depended  upon  which  side 
iie  witnesses  were  speaking  the  truth,  where  there 
was  a  direct  conflict  of  evidence.  Where  there  is 
a  direct  conflict  of  evidence  on  the  main  issue 
of  fact,  and  the  judge  has  seen  the  witnesses  and 
declared  that  he  believes  one  side  and  not  the 
other,  naturallv  enough  the  Court  of  Appeal  would 
not  like  to  differ  from  the  judge  in  such  a  case 
as  that.  That  is,  to  my  mind,  wholly  distinct 
from  the  present  case.  I  think  that  this  case  is 
one,  as  I  have  said,  where  the  learned  judge  has 
proceeded  upon  certain  inferences  which  he  has 
drawn  from  the  facts,  and  from  which  facts  it  is  as 
well  open  for  us  to  draw  inferences  as  the  learned 
judge  in  the  court  below.  I  think,  therefore,  that  I 
am  at  liberty  to  decide  this  question  of  fact  for 
myself  upon  the  evidence ;  and,  looking  at  the  evi- 
dence, I  come  to  the  conclusion  that  it  would  not  be 
right  for  us  to  hold  that  the  plaintiff  had  precluded 
himself  by  what  he  did  from  now  suing  the  defen- 
dants.  In  the  first  place,  let  me  point  out  that 
under  sect.  6  of  the  Workmen's  Compensation 
Act  1897  it  ctf&not,  I  think,  be  said  that  a  work- 
man must  necessarily  be  held  to  have  exercised 
the  option  given  to  him  by  that  section  as  against 
his  employers,  or  as  against  the  stranger  liable,  be- 
cause he  has  taken  some  proceedings  either  at  law 
against  the  stranger  or  under  the  Act  against  his 
employers.  Whether  the  proceedings  would  in 
^t  be  such  as  to  bind  the  workman  must 
depend  upon  the  circumstances  of  each  case,  in- 
cluding a  consideration  of  what  has  resulted  ftx>m 
the  proceedings,  and  whether  or  not  any  injury 
will  result  if  the  proceedings  are  hela  not  to 
irrevocably  bind  the  workman.  Further,  I  should 
like  for  myself  to  say  that,  in  dealing  with  any 
particular  case,  I  should  try  and  look  at  it  as  a 
matter  of  substance,  and  decide  it  on  the  sub- 
stance  rather  than  on  matters  of  form.  I  will 
further  add  that,  as  at  present  advised,  though 
it  is  not  necessary  for  me  to  express  a  final  opinion 
for  the  determination  of  this  case,  I  am  disposed 
to  think  that  proceedings  should  not  be  hdd  to 
irrevocably  bind  the  workman  unless  those  pro- 
ceedings have  resulted  in  some  compensation  as 
such  having  been  paid  to  and  received  by  the  work- 
man so  as  to  bind  the  parties.  WiUi  those  obser- 
vations, I  proceed  to  deal  with  the  facts  of  the^ 
present  case.  The  workman,  after  he  was  injured, 
sent  in  a  notice  of  injury.  That  was  a  proceeding 
taken,  and  properly  taken,  by  him  by  way  of 
caution,  and  certainly  was  an  innocent  act,  and 
one  that  would  not  bind  him  in  any  way  so  far  as 
concerns  the  point  involved  in  this  appeal.  Now, 
until  I  come  to  deal  with  the  <niestion  of  certain 
payments  that  have  been  made  to  him,  beyond 
sending  that  notice  of  injury  it  seems  that  the 


workman  did  absolutely  nothing  in  this  case ;  he 
did  not  make  a  formal  claim ;  be  sent  in  no  notice 
of  claim.^  Tbe  fact  that  a  doctor  subsequently 
visited  him  I  only  mention  in  passing,  because  it 
appears  to  me  that  it  really  has  no  materiality  in 
it.  I  therefore  proceed  at  once  to  the  question  of 
the  payments  that  were  made  to  the  workman. 
To  my  mind,  it  is  most  material  to  see  how  those 
payments  were  made  and  in  what  respect  they 
were  paid,  and  how  they  were  received  by  the 
workman.  They  were  paid  in  this  wise:  The 
workman  was  lying  seriously  ill.  I  take  it  that, 
although  serioasly  ill  and  in  great  pain,  he  under- 
stood sufficiently  to  know  wbat  was  passing.  An 
agent  comes  from  the  insurance  company — ^who 
have  indemnified  the  employers  and  thereK)re  are 
the  persons  really  bound  to  pay  if  the  employers 
are  liable— and  offers  to  make  a  certain  pay- 
ment, something  like  a  weekly  payment,  to  the 
workman  and  tuces  a  receipt.  That  receipt  has 
been  so  often  read  that  1  need  not  repeat  it. 
It  purports  to  be  a  receipt  of  a  sum  on 
account  of  compensation  which  might  be  or 
become  due  to  the  workman  under  the  Work- 
men's Compensation  Act  1897.  I  will  take  it  that 
the  workman  knew  what  was  in  that  receipt,  and 
that  he  knew  that  he  had  a  claim,  or  might  make 
a  claim,  under  the  Workmen's  Compensation  Act 
1897.  But  when  the  receipt  is  considered  this  is 
at  any  rate  clear,  that  it  in  nowise  bound  the 
employers  to  any  recognition  of  liability  on  their 
part.    It  left  everythiug  open  to  them  except— 


was  supposed  to  have  been  made  by  the  workman 
under  the  Act.  But  the  payments  were  not  made, 
as  I  have  already  pointed  out,  as  admitting  any 
liability  on  the  part  of  the  employers ;  nor  can  the 
payments  be  taken,  therefore,  as  against  the  work- 
man, to  have  been  received  by  him  irrevocably 
or  as  having  been  made  on  an  admission,  as 
between  the  parties,  of  liability  on  the  one  part 
and  receipt  in  respect  of  an  admitted  right  by  the 
workman  on  the  other.  It  seems  to  me  to  have 
left,  even  on  the  form  of  the  receipt,  the  position 
of  the  parties  in  an  intermediate  state.  Neil^er 
party,  it  appears  to  me,  was  absolutely  bound  by 
the  payments,  nor  by  the  form  of  the  receipt. 
But  the  matter  does  not  stand  there.  After  Uie 
first  payment  had  been  made,  the  agent  of  the 
insurance  company  comes  again  to  make  a  further 
weekly  payment.  In  the  meantime,  between  the 
first  payment  and  the  second,  the  plaintiff  is 
informed  by  an  officer  of  his  trade  union  that 
payments  ought  to  be  received  by  him  expressly 
"  without  prejudice,"  and,  accordingly,  the  next 
payment  and  all  tbe  subsequent  payments  are 
made  to  the  workman  on  the  terms  that  they  are 
received  by  the  workman  expressly  "  without 
prejudice."  I  infer  from  the  officer  of  the  trade 
union  having  ^ome  to  the  workman,  and  from  the 
evidence  in  this  case,  that  between  the  first 
payment  and  the  second  the  plaintiff  had  heea 
informed  of  what  be  was  previously  ignorant,  that 
he  might  have  a  claim  against  the  defendants, 
and  not  necessarily  a  claim  against  the  employers 
at  all  under  the  Workmen's  Compensation  Act 
1897.  At  any  rate,  this  is  clear,  toat  the  second 
payment  and  all  subsequent  payments  were  made 
to  and  received  by  the  worknuui  expressly  without 
prejudice.    It  is  noticeable  that  no  objection  was 
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made  on  behalf  of  the  agent  for  the  insurance 
company  to  the  payments  being  made  and  received 
on  that  looting.  It  appears  to  me  that  under  those 
circumstances  we  ought  not  to  consider  the  first 
payment  to  be  left  standing,  as  it  were,  by  itself  as 
an  isolated  and  fatal  fact,  but  that  we  must  look  to 
see  what  subsequently  took  place.  I  think  that 
the  second  payment  and  subsequent  payments 
made  expressly  without  prejudice  show  under 
the  circumstances  that  the  parties  must  have 
treated  the  first  payment  as  bemg  held,  as  between 
the  parties,  not  to  have  irrevocably  bound  the 
workman,  but  to  be  taken  also,  for  the  purpose  I 
am  now  considering,  as  beine  likewise  without 
prejudice.  It  is  admitted  b^ora  us  that  for  the 
puipose  of  this  appeal  the  plaintiff  cannot  be 
said  to  have  been  at  all  prejudiced  or  affected  by 
any  of  the  payments  alter  the  first.  But  it  is 
said,  and  the  learned  judge  in  the  court  below 
has  so  decided,  that  because  of  that  one  payment 
made,  and  that  one  without  anything  expressly 
bedng  said  by  the  workman  at  uie  time  of  pay- 
ment— ^notwithstanding  the  form  of  the  receipt 
and  notwithstanding  the  other  circumstances — 
hat  that  first  payment  and  retainer  of  the  mone^ 
irrevocably  bound  the  workman,  and  made  it 
impossible  for  him,notwithstanding  all  the  circum- 
stances thereafter,  to  say  that  the  defendants 
remain  liable  to  him,  as  they  undoubtedly  were 
liable,  at  common  law.  I  tmnk  that  under  the 
circumstances  we  ought  not  to  agree  with  the 
learned  judge  in  that  conclusion.  It  seems  to 
me  that,  looking  at  the  substance  of  this  case, 
justice  requires  that  we  should  hold  that  the 
workman  has  not  irrevocably  bound  himself  by 
what  he  has  done ;  and  that  he  has  not  exercised 
his  option  under  sect.  6  in  such  a  manner  as  to 
enable  the  defendants  to  say  in  this  case  that  they 
are  free  from,  all  liability  to  the  plaintiff  under 
the  common  law.  I  need  only  say  in  conclusion 
that,  in  my  opinion,  the  case  of  ^an  (or  Little)  v. 
MacLeUan  (2  Fiaser's  Sco.  Sess.  Gas.,  5th  series, 
387)  is  ^rfectly  distinct  from  the  present  case. 
In  tact,  if  the  judgments  of  the  learned  judges 
who  decided  tiiat  case  are  looked  at,  it  will  be  seen 
that  tiiey  base  their  decision  on  grounds  which 
emphasise  the  distinction  between  that  case  and 
the  present.  They  found  there,  as  a  matter  of 
fact,  the  payments  were  made  to  and  received  by 
the  workman  as  payments  due  in  respect  of  an 
admitted  liability,  and  as  a  satisfaction  pro  tanto, 
as  they  went  on,  of  the  liability  under  tne  Work- 
man's Compensation  Act  1897.  The  circum- 
stances of  that  case  are  <]uite  distinct  from  the 
present ;  and,  as  I  have  said,  the  very  reasons  on 
which  that  case  was  based  show,  to  my  mind,  that, 
if  the  learned  judges  had  had  to  decide  the 
present  case,  they  woald  have  decided  it  in  the 
way  in  which  we  are  doing.  At  any  rate,  it 
forms  no  authority  against  the  views  1  am  now 
expressing.  I  agree,  therefore,  that  this  appeal 
ought  to  succeed. 

DTiBLiNG,  L.J.— I  am  entirely  of  the  same 
opinion.  I  respectfully  differ  from  Jedf ,  J.  on 
this  point.  I  think,  as  my  brethren  do,  that  he 
has  attached  too  little  importance  to  the  fact  that 
all  the  payments  after  the  first  were  made  without 
prejudice.  I  do  not  differ  from  him  or  question 
any  of  his  findings  of  fact  as  they  stand.  But 
I  think,  in  the  contusion  at  which  he  has  arrived, 
he  neglected  to  give  the  weight  which  is  atbi- 
butabie   to   that  circumstance.    And  I   agree 


with  the  view  which  my  brethren  have  taken  of 
the  case,  having  regard  to  the  fact  that  the  pay- 
ments subsequent  to  the  first  were  so  made.  I 
wish,  however,  to  say  for  myself  that  I  have  great 
difficulty  in  seeing  how  Jeli,  J.'s  decision  is  recon- 
cilable with  the  decision  in  RendaU  v.  JlilTf 
Dry  Dock  Company  {ubi  sup.),  which  was  cited 
b^  Mr.  Evans.  That  case  must  be  read  in  connec- 
tion with  the  case  which  preceded  it  of  Wright  v. 
John  Bagnall  and  Sons  Limited  (ubi  §uip,).  I 
understand  Wright  v.  John  Bagnall  ana  Soiu 
Limited  to  be  a  decision  that,  where  an  agreement 
is  arrived  at  between  the  employer  and  the  ser- 
vant, there  is  a  statutory  liability  on  the  part  of 
the  employer  to  pay  compensation  under  the 
Workmen's  Compensation  Act  1897 ;  but  that  if  the 
parties  leave  the  amount  of  compensation  to  be 
settled  afterwards  by  a  judge  or  arbitrator  iha 
employer  will  not  be  allowed  to  set  up  the  defence 
that  no  claim  was  made  within  six  months  of  the 
accident.  That  I  understand  to  be  in  accordance 
with  the  decision  in  the  Scotch  case  of  Eifon  (or 
Little)  V.  MacLeUan  (ubi  sup.),  which  has  been 
referred  to.  That  beine  the  state  of  things  in 
Wriyht  V.  John  BagnaU  and  Sons  Limited  (ubi 
sup.),  the  case  of  EendaU  v.  HiWs  Dry  Dock 
Company  (u6i  sup.)  occurred  shortly  afterwards. 
There  what  took  place  was  this:  There  was 
apparently  no  notice  of  the  injury  sent  under  the 
Act;  nor  was  there  any  formal  claim  put  fw- 
ward.  But  payments  were  made  by  an  insurance 
companv  on  behalf  of  the  employers  and  receipts 
were  taken  precisely  in  the  same  form  as  are 
found  to  have  been  taken  in  the  present  case. 
In  that  state  of  things  the  Oounty  Court  judge 
before  whom  the  case  came  held  that  a  claim  for 
compensation  under  the  Workmen's  Compensa- 
tion Act  1897  did  not  mean  only  an  application 
for  arbitration.  He  further  held  that  if,  ha?ing 
^regard  to  the  defence  of  the  appellants,  it  was 
open  to  them  to  object  that  the  weekly  receipts 
signed  by  the  respondent  were  not  claims  for  com- 
pensation, such  receipts  were  either  claims  for 
compensation  or  were  evidence  that  a  claim  had 
been  made ;  and  that  the  appellants,  by  taking 
such  receipts  and  paying  the  weekly  sums  therein 
mentioned,  either  waiv^  a  claim  for  oompensa- 
tion  or  were  estopped  frem  taking  their  objection. 
He  held,  therefore,  that  the  employere  were  not 
entitled  to  set  up  the  objection  that  no  claim 
had  been  mskde  within  the  six  months.  I  think 
that  it  is  quite  true,  as  has  been  pointed  oat 
bv  mv  Lord,  that  at  that  time  the  decision  in 
Powell  V.  Main  CoUiery  Company  Limited  (24 
C.  C.  C.  Rep.  412 ;  83  L.  T.  Rep.  85 ;  (1900) 
A.  C.  366)  in  the  Court  of  Appeal  was  stand- 
ing, and  the  case  was  decided  with  reference 
to  that  decision.  But  it  does  not  seem  to  me 
that  that  exhausts  the  case,  because  Smith, 
L.J.,  who  delivered  the  judgment  of  the  coort» 
after  referring  to  the  receipt,  says  (at  p.  249 
of  (1900)  2  Q.  B.):  **Do  these  circumstances 
show  a  waiver  of  the  six  months'  limitation,  or 
amount  to  an  estoppel  aeainst  setting  up  that 
defence?  Clearly  they  do  not."  Then,  after 
referring  to  the  case  of  Wright  v.  John  BooimU 
and  Sons  Limited  (ubi  sup.),  he  says  :  "  What 
was  the  ratio  decidendi  in  that  case  r  There  the 
claim  for  compensation  had  not  been  made  within 
six  months  of  the  accident,  and  the  Coonty 
Court  judge  held,  as  my  brother  Collins  says, 
1  thftt  the  parties  had  agreed  that  there  was  a 
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statutory  liability  on  the  respondents  to  pay  com- 
pensation, and  that  eaoh  of  them  had  reserred 
the  right  to  go  to  the  court  to  have  the  amount 
determined.  My  brother  Williams  seems  also, 
during  the  argument,  to  have  said  what  was 
exactly  to  the  same  effect.  Where  is  there  any 
evidence  in  the  present  case  that  the  parties 
agreed  that  there  was  a  liability  on  the  part  of 
the  employers  to  pay  compensation  ?  I  can  see 
no  OTidence  of  any  such  agreement."  The  evi- 
dence before  the  court  in  that  case  was  exactly 
similar  to  the  evidence  which  occurs  here.  And 
it  seems  to  me  that  that  case  constitutes  a  great 
difficulty  in  the  way  of  upholding  Jelf,  J.'s 
decision  in  the  present  case.  I  desire  to  abstidn 
from  expressing  any  opinion  hs  to  what  might 
be  held  to  be  the  true  meaning  of  the  word 
''proceed"  in  the  6th  section  of  the  Work- 
men's Compensation  Act  1897,  only  saying  that  it 
seems  to  me  that  great  weight  should  be  attached 
to  the  judgments  which  have  been  ddivered  in 
the  Iriah  case  of  Beckley  v.  Scott  and  Co.  (1902) 

.  Aiep.       ;.  Appeal  dUotoed, 

Solicitors  for  the  appellant,  BiddeU,  Vatzey,  and 
Smitht  agents  for  Marry  WiUiams,  Neath. 

Solicitors  for  the  respondents,  BottereU  and 
Boehe, 


July  9  and  10, 1903. 

(Before  Collins,  M.B.,  Mathbw  and 
Cozbns-Habdt,  L.JJ.) 

The   Cato   Bonito.  (a) 

CoUinon  — >  Compulsory  pilotage  in  the  London 
diHriet — Ship  carrying  paseengere — Meaning  of 
"  trader  "—6  Geo.  4,  o.  126,  «.  59— Order  in 
Council  of  the  ISth  Feh.  lS64r-Merchant  Ship- 
ping  Act  1854  (17  &  18  Vict  c,  104).  m.  353, 
379— JtfercAane  Shipping  Act  1894  (57  &  58 
Vict.  0.  60),  M.  603,  622. 

The  Order  in  Council  of  the  ISth  Feh.  1854 
extending  the  exemptione  from  compulsory  pilot- 
age  contained  in  sect.  59  of  6  Geo.  4,  e.  125,  has 
not  been  repealed  hy  any  of  the  provisions  of 
subsequent  merchant  Shipptng  Acts,  and  applies 
to  shxps  or  vesuls  trading  to  ports  between 
Boulopne  (inclusive)  and  the  Baltic,  whether 
carrying  passengers  or  not. 

In  oraer  to  entitle  a  vessel  to  the  exemptions  eon- 
tained  in  the  Order  in  CouncU  it  is  not  neces- 
sary  that  she  should  be  a  "constant"  trader. 
It  is  not  necessary,  in  order  to  constitute  a 
**  constant "  trader,  that  a  vessel  should  be 
eaedusively  enaaged  in  trading  to  ports  between 
Boulogne  (inclusive)  and  the  Baltic, 

Judgment  of  Barnes  J.  affirmed. 

Appsal  by  the  defendants  in  a  collision  action 
brought  hj  the  owners  of  the  steamship  British 
Prince  against  the  owners  of  the  steamship  Cayo 
Bonito. 

A  report  of  the  case  below  will  be  found  in  86 
L.  T.  Itop.  867 ;  9  Asp.  Mar.  Law  Gas.  308 ;  (1902) 
P.  216. 

The  British  Prince,  a  steamship  of  7326  tons 
ffroes  register,  was  at  the  time  on  a  voyage  from 
Kew  York  to  I^ondon  and  Antwerp  with  a  general 
carao,  cattle,  horses,  and  cattlemen. 

Tne  Cayo  Bonito,  a  steamship  of  3427  tons 

to)  B«pon04 1>7  OHUlsionm  Qpao,  Bwi.,  Btmater-^t-Law, 


groBB  register,  belonging  to  the  Cuban  Steamship 
Company,  was  on  a  voyage  from  London  to 
Ooai^acoalcos,  via  Antwerp,  Havana,  and  Yera 
Oruz,  with  a  part  general  cargo,  and  carrying 
one  passenger. 

The  collision  occurred  about  10.15  p.m.  on  the 
8th  Feb.  1902,  in  the  Thames  estuary,  near  the 
Black  Deep  Lightship.  Both  vessels  were  in 
charge  of  pilots  at  the  time  of  the  collision. 

The  Pilotage  Acts  and  Orders  in  Council  deal- 
ing with  the  qaestion  are  as  follows  :— 

Sect.  1  of  5  Geo.  2,  c.  20 : 

From  and  after  the  twenty-fourth  day  of  Jnne  in  the 
yemr  of  onr  Lord  one  thoosaad  seven  hundred  and  thirty- 
two,  if  any  person  shall  take  upon  himself  the  charge  of 
any  ship  or  veiael  as  pilot  down  the  river  of  Thames  or 
through  the  North  Channel  to  or  by  Orfordness,  or  round 
the  Long  Sand  Head  into  the  Downs,  or  down  the  South 
Channel  into  the  Downs,  or  from  or  hy  Orfordness  up 
the  North  Channel,  or  the  river  Thames,  or  the  river  of 
Medway,  other  than  such  person  as  shall  be  Uoensed  and 
authorised  to  aot  as  a  pilot  by  the  said  Master,  Wardens, 
and  Assistants  [of  the  Corporation  of  the  Trinity  House] 
for  the  time  being  .  .  .  every  person  so  <^ending, 
and  being  thereof  lawfully  oonvicted  .  .  .  shall  for 
every  such  olfenoe  forfeit  the  sum  of  twenty  pounds : 
Provided,  that  nothing  in  this  Aot  contained  shall  extend 
or  be  construed  to  extend  to  the  ohliging  of  any  master 
or  owner  of  any  ihip  in  the  coal  trade,  or  other  coasting 
trade,  to  employ  or  make  use  of  any  pUot. 

Sect.  2  of  48  Geo.  3,  c.  104,  provides : 

That  from  and  after  the  first  day  of  October  one 
thousand  eight  hundred  and  eight,  it  shall  be  lawful 
.  .  .  for  the  Corporation  of  the  Trinity  House  of 
Deptford  Strond  and  they  are  hereby  required  to 
appoint  and  license  under  their  common  seal  fit  and 
competent  persons,  duly  skilled,  as  pilots  for  the  purpose 
of  conducting  all  ships  and  vessels  sailing,  navigating, 
and  passing  up  and  down  or  upon  the  rivers  of  Thames 
and  Medway,  and  all  and  every  the  said  channels,  creeks, 
and  docks  thereof  or  therein,  or  leading  or  adjoining 
thereto,  as  well  as  between  Orfordness  and  London 
Bridge,  as  from  London  Bridge  to  the  Downs,  and  from 
the  Downs  westward  as  far  as  the  Isle  of  Wight,  and  in 
the  English  Channel  from  the  Isle  of  Wight  up  to 
London  Bridge,  which  vessels  shall  be  conducted  and 
piloted  by  such  pilots  so  appointed  and  Ucenaed,  by  no 
other  pilots  or  persons  whomsoever,  except  pilots 
appointed  by  the  Society  or  Fellowship  of  the  Trinity 
House  of  Dover,  Deal,  and  the  isle  of  Thanet  (commonly 
called  Cinque  Port  pilots),  so  far  as  such  pilots  are 
hereby  authorised  to  pilot  ships  and  vessels  from  the 
westward  up  to  London  Bridge,  and  from  London  Bridge 
downwards  to  the  westward ;  that  is  to  say,  from  any 
port  or  place  between  the  Isle  of  Wight  and  the  said 
bridge,  according  to  the  provisions  in  that  behalf 
hereinafter  contained,  and  also  save  and  except,  as  well 
all  colliers,  as  also  all  ships  and  vessels  trading  to 
Norway  and  to  the  Cattegat  and  Baltic,  and  likewise 
round  the  North  Cape  and  into  the  White  Sea,  and  save 
and  except  all  constant  trades  inwards  from  the  ports 
between  Boulogne  inclusive,  and  the  Baltic,  such  ships 
and  vessels  having  British  registers,  and  coming  up  or 
going  down  the  North  Channel  by  Orfordness,  but  not 
otherwise;  and  likewise  save  and  except  all  coasting 
vessels  and  all  Irish  traders  using  the  navigation  of  the 
river  of  Thames  as  coasters. 

The  material  part  of  sect  2  of  52  G^.  3,  c.  39, 
is  as  follows : 

Save  and  except  as  well  all  colliers  and  also  all  rhips 
and  vessels  trading  to  Norway,  and  to  tne  Caicegat  and 
Baltic,  and  likewise  round  the  North  Cape  and  into 
the  White  Sea ;  and  save  and  except  all  constant  traders 
inwards  from  the  ports  between  Boulogne  inclusive  and 
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the  Baltic,  taoh  ships  and  vessels  having  British  regis- 
ters,  and  coming  np  the  North  Channel  by  Orfordness, 
and  not  otherwise ;  and  likewise  save  and  exoept  all 
coasting  vessels,  and  all  Irish  traders  using  the  navi- 
gation of  the  river  Thames  as  coasters. 

Sect.  59  of  6  G^.  4,  o.  125,  is  as  follows : 

Provided  always  and  be  it  further  enacted,  that  for 
and  notwithstanding  anything  in  this  Act  contained,  the 
master  of  any  collier,  or  of  any  ship  or  vessel  trading 
to  Norway,  or  to  the  Cattegat  or  Baltic,  or  round  the 
North  Cape,  or  into  the  White  Sea,  on  tiieir  inward  or 
outward  voyages,  or  of  any  constant  trader  inwards, 
from  the  ports  between  Boulogne  indasive  and  the 
Baltic  (all  such  ships  and  vessels  having  British  registers 
and  coming  np  either  by  the  North  Channel  but  not 
otherwise),  or  of  any  Irish  trader,  using  the  navigfation 
of  the  rivers  Thames  and  Medway,  or  of  any  ship 
or  vessel  employe^  in  the  regular  coasting  trade 
of  the  kingdom,  or  of  any  ship  or  vessel  wholly 
laden  with  stone  from  Guernsey,  Jersey,  Aldemey, 
Sark,  or  Man,  and  being  the  production  thereof,  or 
of  any  ship  or  vessel  not  exceeding  the  burden  of  sixty 
tons,  or  having  a  British  register,  except  as  hereinafter 
provided,  or  of  any  other  ship  or  vessel  whatever  whilst 
the  same  is  within  the  limits  of  the  port  or  place  to 
which  she  belongs,  the  same  not  being  a  port  or  place  in 
relation  to  which  particular  provision  hath  heretofore 
been  made  by  any  Act  or  Acts  of  Parliament,  or  by  any 
charter  or  charters  for  the  appointment  of  pilots,  shall 
and  may  lawfully,  and  without  being  subject  to  any  of 
the  penalties  by  this  Act  imposed,  conduct  or  pilot  his 
own  ship  or  vessel  when  and  so  long  as  he  shall  conduct 
or  pilot  the  same  without  the  aid  or  assistance  of  any 
unlicensed  pilot  or  other  person  or  persons  than  the 
ordinary  crew  of  the  said  ship  or  vessel. 

By  sect.  1  of  16  &  17  Yict  a  129,  so  mnch  of 
6  Grao.  4,  0.  125,  as  related  to  the  Oinqtie  Port 
pilots  was  repealed,  and  the  Trinity  House  and 
Cinqne  Ports  pilots  were  amalgamated. 

The  material  part  of  sect.  21  of  16  &  17  Viot. 
0. 129  is  as  follows : 

And  whereas  it  is  expedient  to  give  facilities  for 
amending  the  system  of  pilotage  .  .  .  Be  it  enacted 
that  it  shall  be  lawful  for  every  pilotage  authority,  by 
regulation  or  by-law  made  yrith  the  consent  of  Her 
Majesty  in  Council,  from  time  to  time  to  do  all  or 
any  of  the  following  things  in  relation  to  pilots  and 
pilotage  within  their  respective  districts  —  viz. :  To 
exempt  the  masters  of  any  ships  or  vessels,  or  of  any 
classes  of  ships  or  vessels,  from  being  compelled  to 
employ  pilots,  and  to  annex  any  terms  or  conditions  to 
such  exemptions,  and  from  time  to  time  to  revoke  and 
alter  any  exemptions  so  made,  and  to  revise  and  extend 
any  exemptions  now  existing  by  virtue  of  any  Act  of 
Parliament  or  charter,  upon  such  terms  and  conditions 
and  in  such  manner  as  such  authority,  with  such  consent 
as  aforesaid,  may  think  fit. 

Order  in  Oonncil,  18th  Feb.  1854.  Regulation 
for  the  extension  of  the  exemptions  from  compul- 
sory pilotage  now  existing  under  the  provisions 
of  the  59th  section  of  the  Act  6  Geo.  4,  c.  125, 
submitted  by  tiie  Corporation  of  Trinity  House 
for  the  consideration  of  Her  Majesty  in  Coancil, 
pursuant  to  the  provisions  of  the  21st  section  of 
the  Act  16  &  17  Vict.  c.  127 : 

The  masters  of  the  undermentioned  ships  and  vessels 
shall,  subject  to  the  provisions  contained  in  the  59th 
section  of  the  Act  of  Parliament,  6  Geo.  4,  c.  125,  in 
respect  of  the  employment  of  unlicensed  persons,  be 
exempted  from  compulsory  pilotage — viz. :  Of  ships  and 
vessels  trading  to  Norway,  or  to  the  Cattegat  or  Baltic, 
or  round  the  North  Cape,  or  into  the  White  Sea,  when 
coining  up  by  the  south  channels.  Of  ships  and  vessels 
trtdiug  to  ports  between  (Boulogne)  (ioolnsive)  and  the 


Baltic  on  their  outward  passages,  and  when  ooming  op 
by  the  south  channels.  Of  ships  and  vessels  passiBg 
through  the  limits  of  any  pilotage  district  (m  Hmt 
voyages  from  one  port  to  another  port,  and  not  being 
bound  to  any  port  or  place  within  such  linuts  nor 
anchoring  therein. 

Sects.  3,  353,  and  379  of  the  Mercliant  Shipping 
Act  1854  (17  &  18  Yict.  c.  104)  are  as  follows : 

Sect.  3.  This  Act  shall  come  into  operation  on  the 
first  day  of  May  1855. 

Sect.  353.  Subject  to  any  alteration  to  be  made  by  any 
pilotage  authority  in  pursuance  of  the  power  hsreia- 
before  in  ibat  behalf  given,  the  employment  of  pQoii 
shall  continue  to  be  compulsory  in  all  districts  in  wfaidi 
the  same  was  by  law  compulsory  immediately  before  ih» 
time  when  this  Act  comes  into  operation ;  and  ail  exemp- 
tions from  compulsory  pilotage  then  existing  within 
such  districts  shall  continue  in  force. 

Sect.  379.  The  following  ships,  when  not  caRTiog 
passengers,  shall  be  exempted  from  compulsory  piktsfe 
in  the  London  district  and  in  the  Trinity  House  ootpoft 
districts ;  that  is  to  say  ...  (3)  Ships  trading  to 
Boulogne  or  to  any  place  in  Europe  north  of  Boulogne. 

The  material  part  of  the  Order  in  Goundl  of 
the  2l8t  Dec.  1871  is  as  foUows : 

And  whereas  the  Trinity  House  of  Deptford  Strond, 
being  the  pilotage  authority  for  the  said  distriofes,  hsth 
submitted  for  the  consideration  of  Her  Majesty  in 
Council  the  following  by-law  (that  is  to  say) :  That  all 
ships  trading  from  any  port  or  place  in  Great  Britiin 
within  the  London  district  or  any  of  the  Trinity 
House  outport  districts  to  the  port  of  Brest  in  Fraaoe, 
or  any  port  or  place  in  Europe  north  and  east  of  Brest, 
or  to  the  islands  of  Guernsey,  Jersey,  Aldemey,  Saik, 
or  Man,  or  from  Brest,  or  from  any  port  or  place  in 
Europe  north  and  east  of  Brest,  or  ^m  the  islands  of 
Guernsey,  Jersey,  Aldemey,  Sark,  or  Man  to  any  port  or 
place  in  Great  Britain  withhi  either  of  the  said  distrieU, 
when  not  carrying  passengers,  shall  be  exempted  from 
compulsory  pilotage  within  such  districts.  Now  thers* 
fore  Her  Majesty  ...  is  pleased  to  declare  hsr 
consent  to  the  same. 

Sects.  603  (1)  and  625  of  the  Merchant  Ship- 
ping  Act  1894  (57  &  58  Yict.  c.  60)  are  as  follows: 

Sect.  603  (1).  Subject  to  any  alteration  to  be  mads 
by  the  Board  of  Trade  or  by  any  pilotage  antfaoiiiy 
in  pursuance  of  the  powers  hereinbefore  oontaised, 
the  employment  of  pilots  shall  continue  to  be  oompalsoty 
in  all  districts  where  it  was  compulsory  immediatdj 
before  the  commencement  of  this  Act,  but  all  exsnp- 
tions  from  that  compulsory  pilotage  shall  continue  to  be 
in  force. 

Sect.  625.  The  following  ships  when  not  canyiag 
passengers  shall,  without  prejudice  to  any  general  ezenp- 
tion  under  this  part  of  this  Act,  be  exempted  fron 
compulsory  pilotage  in  the  London  district,  and  in  the 
Trinity  House  outport  districts  (that  is  to  saj) :  (3) 
Ships  trading  from  any  port  in  Great  Britain  within  tht 
London  district  or  any  of  the  Trinity  House  ontpovt 
districts  to  the  port  of  Brest  in  France,  or  any  port  in 
Europe  north  and  east  of  Brest,  or  to  the  Chaasfll 
Islands  or  Isle  of  Man.  (4)  Ships  trading  from  the 
port  of  Brest,  or  any  port  in  Europe  north  and  east  of 
Brest,  or  from  the  Channel  Islands  or  Isle  of  Man  to 
any  port  in  Great  Britain  within  the  said  London  or 
Trinity  House  outport  district. 

The  Merchant  Shipping  (Ezempilon  from 
Pilotage)  Act  1897  is  as  follows : 

Sect.  1.  As  and  from,  &c.,  sect.  603  of  the  Merchant 
Shipping  Act  1894,  so  far  as  it  continues  the  ezemptioBS 
granted  by  sect.  59  of  the  Act  passed  in  the  sixth  yosr 
of  King  G«orge  the  Fourth,  chapter  125,  and  extended 
by  the  Order  in  CouncU  of  the  18th  Feb.  1854,  and  tho 
said  Order  io  Council  shall  cease  to  operate  in  tiie  osm 
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of  TeMola  on  voyages  between  any  port  in  Sweden  or 
Norway  and  the  port  of  London. 

At  the  trial  of  the  action  before  Barnes,  J.  and 
Trinity  Masters,  the  learned  judge  came  to  the 
conclusion  that  the  collision  was  solely  caused  by 
the  negligence  of  the  pilot  in  charge  of  the  Cayo 
BonUo.  On  further  argument  of  the  question 
whether  the  pilot  was  or  was  not  compulsorily  in 
charge  at  the  time  of  the  collision,  he  held  that 
the  Order  in  Council  of  the  18th  Feb.  1854, 
which  extended  the  exemptions  from  compulsory 
pilotage  contained  in  sect.  59  of  the  General 
Pilotage  Act  (6  Geo.  4,  c.  125),  applied  only  to 
ships  and  yessels  "  constantlj^  "  trading  between 
Boulogne  and  the  Baltic  inclusive,  and  that 
under  the  circumstances  the  Cayo  Bonito  was 
a  "constant"  trader  between  the  ports  of  Lon- 
don and  Antwerp,  as  the  words  "  ship  or  vessel 
trading  "  were  descriptive  of  the  vessel,  and  not 
merely  of  the  narticnlar  voyage.  He  therefore 
held  that  the  Cayo  Bonito  was  not  at  the  time  of 
the  collision  compulsorily  in  charge  of  a  pilot,  and 
found  her  alone  to  blame. 

The  defendants  appealed. 

Asquith,  K.O.  (Laing,  K.O.  and  BaUoch  with 
him)  for  the  appellants.— Prtma  facie  pilotage  is 
compulsory  in  the  Thames  estuary:  (sect.  603  of 
the  Merchant  Shipping  Act  1894).  The  Order  in 
Council  of  the  18th  Feb.  1854  is  no  longer  in 
force.  This  could  not  be  argued  in  the  court 
below  in  view  of  the  decision  in  Beg.  v.  Stanton 
(8  E.  &  B.  445).  Dr.  Lushington  also  felt  he  was 
bound  by  it  in  2%e  Earl  of  Auckland  (5  L.  T.  Rep. 
558 ;  1  Mar.  Law  Cas.  O.  S.  117 ;  Lush.  387 ;  15 
Moo.  P.  0.  0.  304).  Sect.  59  of  the  General 
Pilotage  Act  (6  Geo.  4,  o.  125)  applies  to  British 
ships  only.  By  the  Act  of  1853  (16  &  17  Vict 
o.  129)  the  Trinity  House  and  the  Cinque  Ports 
were  amalgamated.  Then  came  the  Order  in 
Conncil  of  the  18th  Feb.  1854,  which  provided  for 
the  exemption  of  vessels  trading  to  ports  between 
Boulogne  (inclusive)  and  the  Baltic  on  their  out- 
ward passages,  and  when  comine  up  by  the  south 
channels,  and  then  followed  the  Merchant  Shipping 
Act  1854,  which  did  not  by  sect.  3  come  into  force 
until  the  1st  May  1855.  Sect.  379  of  that  Act 
repealed  all  previous  legislation  gtMxui  the  Trinity 
House  distnols,  and  it  provides  for  the  exemp- 
tion of  certain  vessels,  except  when  carrying  pas- 
sengers. It  would  be  absurd  that  in  one  and  the 
same  statute  there  should  be  a  provision  that  one 
class  of  vessel  should  not  be  exempted  and  also  a 
provision  re-enacting  the  previous  Acts  and  Orders 
m  Council  which  expressly  exempt  the  same  class 
of  vessels.  This  is  the  logical  consequence  of  the 
respondents'  contention  that,  although  these  Acts 
have  been  repealed,  the  Order  in  Council  is 
stiU  in  force.  Sects.  330,  331,  353,  360,  368, 
376-479  of  the  Merchant  Shipping  Act  1854 
formed  a  complete  code  for  the  Trinity  House 
districts.  It  is  submitted  that  the  decision  in 
Reg.  V.  Stanton  (ubi  suf.)  is  wrong.  The  deci- 
sion was  distinguished  in  The  Temora  (1  L.  T. 
Rep.  418 ;  Lush.  17).  In  deciding  whether  or  not 
a  vessel  is  a  "  constant  trader,"  the  terminus  of 
the  v^age  must  be  looked  at — e.g.,  whether  it  is 
the  United  Kingdom,  or  a  port  within  the  area 
mentioned  in  the  Act.    See 

Courtney  v.  Cole,  57  L.  T.  Bep.  409 ;  6  Asp.  Mar. 

Law  Cm.  169;  19  Q.  B.  Div.  447  ; 
The  Rutland,  76  L.  T.  Bep.  662;  8  Asp.  Mar.  Law 

Gas.  270 ;  (1897)  A.  0.  333. 


Sect.  625  of  the  Merchant  Shipping  Act  1894 
corresponds  with  sect.  397  of  the  Act  of  1854, 
except  that  it  embodies  the  provisions  of  the 
Order  in  Council  of  the  2lBt  Dec.  1871  by  extend- 
ing the  western  limit  from  Boulogno  to  the  port 
of  Brest.    He  also  referred  to 

The  Vesta,  46  L.  T.  Bep.  492 ;  4  Asp.  Mar.  Law 
Cas.  516;  7  P.  Di  7.  240. 

Aspinall,  K.C.  and  Daweon  MiUer  for  the 
respondents  contra. — If  the  Act  of  6  Qeo.  4  and 
the  Ordei*  in  Council  of  the  18th  Feb.  1854  are 
still  alive,  then  the  Cayo  Bonito  was  a  ship  trading 
to  a  port  between  Boulogne  and  the  Baltic  The 
intention  of  the  Legislature  in  the  Act  of  1894  was 
to  leave  the  law  as  it  was  before,  and  to  re-enact 
the  sections  of  the  Act  of  1854  and  the  Orders  in 
Council  as  interpreted  judicially  in  The  Earl  of 
Auckland  (ubi  nip.).  It  gives  tiie  sanction  of 
the  Legislature  to  the  decision  of  the  Privy 
Council.  Part  10  of  the  Act  of  1894  keeps 
alive  all  the  old  exemptions  from  compulsory 
pilotage.  The  Pilotage  Act  of  1897  (60  & 
61  Yict.  c.  61)  removes  the  exemptions  in  the 
case  of  vessels  on  voyages  between  Sweden  and 
Norway  and  London,  hut  it  expressly  affirms  the 
exemptions  under  the  Act  of  6  Geo.  4  and  the 
Orders  in  Council.  The  Cayo  Bonito  was  in 
fact  a  "constant  trader"  between  London  and 
Antwerp,  but  Barnes,  J.  was  wrong  in  saying  that 
it  is  necessary  the  trading  should  be  **  constant "  in 
order  that  a  vessel  should  be  exempt,  l^rading  is 
used  in  the  sense  of  being  engi^;ed  in  a  com- 
mercial adventure,  and  one  must  look  at  the  par- 
ticular act  of  trading  and  the  intention  of  the 
owner: 

The  Rutland  (ubi  sup.). 

If  this  were  not  so,  when  could  a  new  vessel 
be  said  to  become  a  "constant  i^rader"?  It 
would  be  absurd  to  say  that  if  she  was  put  on 
a  regular  line  trading  between  certain  ports  that 
she  was  not  a  "  consent  trader  "  simply  because 
she  had  not  made  the  voyage  before. 

Asquith,  K.C.  in  reply. 

Collins,  M.B. — This  is  an  appeal  from  the 
decision  of  Barnes,  J.,  who  has  held  in  the  case  of 
a  collision  between  the  Britieh  Prince  and  the 
Cayo  Bonito  that  the  Cayo  Bonito  was  in  charge 
of  a  pilot,  and  that  the  coUision  was  entirely  due 
to  the  negligence  of  the  pilot;  and  that  raises 
a  question  whether  or  not  pilotage  was  com- 
pulsory. If  pilotl^<e  was  compulsory,  the  owners 
are  not  liable ;  and,  therefore,  the  question  which 
was  argued  before  Barnes,  J.,  and  which  is  raised 
again  in  this  appeal,  is  whether  or  not  it  was 
compulsory.  The  learned  judge,  i^ter  very 
earful  consideration,  and  very  elaborate  examina- 
tion of  the  statutes  and  authoritien  bearing 
on  the  matter,  has  come  to  the  conclusion  that 
pilotage  was  not  compulsory,  and  therefore  finds 
that  the  owners  are  uable  for  the  consequences 
of  the  collision.  Now,  the  case,  on  the  face  of  it, 
turns  apparently  on  an  examination  of  the  authori- 
ties. Barnes,  J.'s  judgment,  which  was  one  of  very 
great  elaboration,  has  been  narrowed  down  for 
us  by  the  very  able  and  concise  arguments  which 
have  been  addressed  to  us  on  boUi  sides  in  this 
case,  and  I  do  not  propose,  therefore,  for  my 
"pBJtj  to  enter  upon  a  discussion  of  the  many 
points  upon  which  he,  with  great  advan- 
tage  and   assistance  to  the  court,   embarked. 


448' 


MARITIME  LAW  CASES. 


Ot.  of  App.] 


Thb  Oayo  Bonito. 


[Ot.  of  App. 


There  is  no  doubt  whatever  that  primd  facie 
pilotage  is  compolsory  in  these  waters.  That,  as 
was  pointed  out  by  Barnes,  J.,  is  expressly  pro- 
vided by  the  Merchant  Shipping  Act  1894,  s.  603, 
subject  to  any  alteration  made  by  the  Board  of 
Trade  or  any  pilotage  authority  in  pursuance  of 
powers  conferred  upon  them.  That  section  pro- 
vided that  "The  employment  of  pilots  snail 
continue  to  be  compulsory  in  any  district 
where  it  was  compulsory  immediately  before 
the  commencement  of  this  Act."  That  brings 
us  to  the  question  whether  it  was  or  was 
not  compulsory  under  the  circumstances  of 
this  case.  I  do  not  think  I  need  go  behind  the 
Act  of  6  Geo.  4,  which  was  a  consolidating  Act. 
Barnes,  J.  went  back  to  an  Act  before,  but  it  is  not 
necessary  for  my  purpose  to  go  behind  the  59th 
section  of  6  Geo.  4,  c.  125.  Now  the  vessel  in 
question  was  upon  a  voyage  which  is  described  in 
Barnes,  J.'s  judgment  in  this  way.  She  was  a 
vessel  of  3427  tons  gross  register,  and  at  the  time 
of  the  collision  was  on  a  voyage  from  London  to 
Antwerp,  and  then  from  Antwerp  to  Gk>atza- 
coalcos  in  Mexico,  with  about  800  tons  of  cargo 
and  one  passenger,  and  it  was  in  the  course  of  the 
voyage  from  London  to  Antwerp  that  the  colli- 
sion l>etw€en  her  and  the  British  Prince  took 
place.  Now  I  get  to  the  provisions  of  the  59th 
section  of  6  Geo.  4,  c.  125,  and  it  is  in  these 
words :  [His  Lordship  then  read  the  material 
part  of  the  section.]  After  that  statute  there 
was  another  of  1853,  and  it  was  in  pursuance  of 
that  Act,  16  &  17  Yict.  o.  129,  s.  21,  that  the 
Order  in  Council  was  made.  That  Act  was  one 
enabling  i^e  proper  authority,  by  Order  in 
Council,  to  enliu*ge  the  exemptions  at  that  time 
existing,  and  accordingly  the  Order  in  Council  of 
the  18tii  Feb.  1854  was  made  consolidatinff  the 
regulations  for  the  exemptions  from  compulsory 
pifotage  then  existing  under  the  provisions  of 
sect.  59  of  6  Geo.  4,  and  that  order  contained  two 
paragraphs.  First,  there  is  the  exemption  from 
compulsory  pilotage  of  i^ips  and  vessels  trading 
to  Norway  and  the  Cattegat  or  Baltic,  or  round 
the  North  Cape,  or  into  the  White  Sea,  when 
going  up  by  the  south  channels.  This  is  an 
exemption  including  the  south  as  well  as  the  north 
channels.  The  second  paragraph  extended  the 
exemption  to  ships  and  vessels  trading  to  ports 
between  Boulogne  inclusive  and  the  Baltic  on 
their  outward  nassages,  and  when  coming  up 
by  the  south  channels.  Thus  were  added  out- 
ward to  inward,  and  south  to  north  channels, 
and  that  is  the  joint  result  of  the  statute  and 
the  Order  in  Council.  If  that  exemption  exists 
still,  notwithstanding  the  subsequent  legislation, 
it  would  cover  the  case  of  a  vessel  which  could 
bring  itself  within  its  terms.  In  this  case,  sub- 
ject to  questions  of  fact,  the  conteution  is  that  the 
voyage  was  one  within  the  meaning  of  the  terms 
"  vessel  trading  between  Boulogne  inclusive  and 
the  Baltic  *'  on  her  outward  passage.  Now,  this 
vessel  was  undoubtedly  engaged  in  a  passage  from 
London  to  Antwerp.  She  proposed  to  do  a  great 
deal  more  when  she  got  to  Antwerp,  but  the 
question  is  whether  the  exemptions  included  such 
a  vovage  under  such  conditions  as  we  have  here— 
whether  this  vessel  has  brought  herself  within  the 
terms  of  it. 

Now,  first  of  all,  has  that  exemption  granted 
by  the  Act  that  I  have  read  and  the  Order  in 
douncil  been  preserved,  or  has  it  been  annulled  P 


The  argument  for  the  appellante  here  is  that  the 
subsequent  statute—the  Merchant  Shipping  Act 
1854— -did,  in  point  of  fact,  abolish  tlutt  exemp- 
tion and  substitute  other  enactments  in  its  plaoe. 
Now  that  argument,  I  think,  would  have  been  a 
very  powerful  one  if  it  had  not,  as  it  has,  in 
mj  opinion,  been  precluded  by  authority.    It  is 
strongly    argued    that    the    exemption    is    in 
terms    preserved  in   the    353rd   section  of  the 
Merchant  Shipping  Act  1854   in  these  terms: 
[His  Lordship  then   read  the  section.]     Thit 
prima  facie  contains   certain  exemptions  from 
compulsory  pilotage,  and  it  is  headed  by  the 
words    *'  Compulsory  Pilotage:    G^eral."    Bat 
that  is  followed  by  another  reference,  which  is 
headed  **  Compulsory  Pilotage :   Trinity  House," 
and  Mr.  Asquith,  in  a  very  able  arg^ument,  has 
pointed  out  that  the  379th  section  of  that  statute 
included,  in  fact  in  terms,  the  yerj  same  proTi- 
sions  that  are  contained  in  the  59th  section  of 
the  earlier  Act  constituting  the  exemptions ;  that 
they   are   re-enacted,    but    re-enacted    with  a 
dif^rence,   and  the   section  limits  the  exemp- 
tions to  the   cases   of   ships  not  carrying  pas- 
sengers,    whereas    the    former    exemption    in 
the  earlier  statute  did  not  contain  that  condi- 
tion.   He  puts  to  us  a  very  powerful  argument 
as  t6  whether  you  can  in  one  and  the  same 
statute  have  a  provision  which  puts  vessels  cany- 
ing  passengers  outside  the  exemption,  and  a  subse- 
quent provision  which  re-enacts  the  proviskms 
then  existing.      That   is   a    strong    argument^ 
and  one  very  well  worthy  of  consideration  if  it 
had  not  already  been  discussed  and  decided,  as  it 
seems  to  me,  first  of  all  in  the  case  of  Beg.  v. 
Stanton  {uhi  stip.),  which  decided  that  the  two 
were  not  incompatible,  and  that  the  earlier  pro- 
vision of  exemption  did  continue  to  exist  m  a 
vessel  that  was  carrying  passengers.    Thatded- 
sion  was  adopted  and  followed  in  the  case  of  The 
Earl  of  Auckland  (ubi  sup,),  and  was  affirmed  on 
appeal  by  the  Privy  Council.  That  was  as  far  back 
as  1862,  and  even  if  that  decision  of  the  Privy 
Council,  being,  as  it  was  then,  the  final  court  of 
appeal  having  jurisdiction  in  Admiralty  matters, 
is  not  in  the  strictest  sense  binding  upon  us,  yet 
after  this  interval  of  time,  it  being  Uie  decision  of 
the  very  highest  authoritv  at  that  time,  1  do  not 
think  we  should  be  at  liberty  to  depart  from  it 
It  is  not  necessary  absolutely  to  decide  whether 
it  is  formally  and  technically  binding  on  us  m 
the  same  sense  as  a  decision  of  the  House  of 
Lords  would  be,  though  my  impression  is  that 
it   b.      When  the    position   is   that   the    law 
is    declared    by    the     highest    tribunal    more 
than  forty  years  ago,  and  has  been  acted  imon 
since,  I  do  not  think  we  should  be  justified  in 
departing  from  it.    But  it  does  not  rest  there. 
The    later  statute    of  1897  has,  I  think,  prac- 
tically put  ite  imprimatur  upon  the  view  teken 
in  those  cases — ^adopted  the  view  that  the  earlier 
exemptions  and  those  in  the   Order  in  Council 
are  in  existence,  and  treats  them  as  still  in  exist- 
ence, though  to  a  certain  extent  modified  in  the 
latter  Act.    Accordingly  I  think  that  wit^  regard 
to  the  main  part  of  the  argument,  the  authorSies, 
followed  b^  the  Legislatui'e,  have  decided  against 
Mr.  Asquith's  contention;  that  is  to  say,  that 
notwithstanding  subsequent  legislation  the  earlier 
exemptions  and  the  exemptions  of  the  Order  in 
Council  based  upon  the  59th  section  of  the  Aet 
of  1854  still  exist.    With  regard  to  the  questioDt 
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paiilj  of  fact  and  partly  of  law,  whether  this 
particnlar  ship  comes  within  the  exemption  or 
not,  Mr.  Asqnith,  in  arguing  to  the  contrary,  is 
ohKged  to  contend  that  the  exemption  does  not 
extend  to  the  case  unless  the  ship  can  be  described 
as  a  "  constant  trader,"  and  he  says  that  the 
exemption  referring  to  that  condition  was  not 
applicable  in  this  case,  because  this  particular 
Tessel  had  only  made  one  voyage,  and  she  was 
beffinning  the  second  at  the  time  when  she  was  in 
oofiision,  and  therefore  it  cannot  be  contended 
that  such  a  vessel  was  a  "  constant  trader."  He 
also  raises  other  points — ^whether,  for  instance, 
she  was  a  trader  at  all  in  the  sense  of  the 
exemption;  but  that  is  the  main  point.  That 
reeta  upon  this:  You  find  in  the  59th  section 
of  6  Geo.  4,  c.  125,  these  words:  [His  Lord- 
ship then  read  the  material  part  of  the  Act.] 
Now,  it  is  said  that  that  proYision  in  favour 
of  the  constant  trader  is  really  the  same  provision 
which  was  adopted,  with  certain  enlargements, 
in  the  Order  in  Oouncil;  that  in  the  two  para- 
graphs of  the  order  ships  and  vessels  constantly 
trading  is  meant ;  and  that  that  meaning  *is  to 
be  imported  into  the  words  of  this  Order  in 
Oouncil,  although  the  words  are  not  in  terms 
expressed  in  it ;  and  that  contention  is  based  on 
the  authority  of  the  case  of  The  Vesta  (ubi  sup,), 
decided  by  Sir  Robert  Phillimore  in  the  Admi- 
ralty Oouit.  But  that  case  was  not  decided  in 
respect  of  these  very  words,  but  on  the  question 
whether  or  not  foreign  vessels  were  to  oe  con- 
sidered as  embraced  in  the  term  "ships  or 
vessels  *' ;  and  Sir  Robert  Phillimore  held  that  in 
the  words  "ships  or  vessels"  foreign  vessels 
ought  not  to  be  included,  because  they  were 
expressly  excluded  by  sect.  59  of  the  statute,  and 
the  Order  in  Oouncil  could  not  be  taken  by  simply 
omitting  the  words  to  have  the  effect  sought  to 
be  given  to  it.  It  seems  to  me  that  there  is  a 
good  deal  to  be  said  in  favour  of  the  view 
that  the  real  meaning  is  analogous ;  but  I  think 
myself  that  we  are  not  bound  to  applyit  here, 
because  this  is  reall  v  a  different  case.  The  case 
before  Sir  Robert  Phillimore  was  certainly  a  case 
carrying  much  larger  consecjuences  than  are 
likely  to  follow  upon  the  decision  of  such  a  case 
as  tms.  It  was  a  matter  of  large  poUoy  whether 
foreifpi  vessels  should  or  shouldnot  be  embraced 
within  the  order  extending  the  earlier  section, 
and  by  a  special  enactment  referring  to  British 
vessels.  It  was  thought  that  to  extend  the  deci- 
sion of  the  Legislature  in  that  particular  direction 
simply  because  it  had  used  the  words  "  ships  or 
vessels,''  without  oonfininff  them  to  British 
vessels,  would  be  a  lar^  and  impolitic  extension, 
and  ought  not  to  be  implied  without  more  solid 
grounds.  I  do  not  think  that  the  grounds  which 
weighed  with  Sir  Robert  Phillimore  apply  in  such 
a  case  as  this.  Whether  that  be  so  or  not, 
Barnes,  J.  has  found  in  this  case  that  if  "  constant 
trader  "  was  a  condition,  that  condition  has  been 
fulfilled,  because,  he  says — and  I  agree  with  him 
— that  you  must  not  measure  the  question  whether 
the  vessel  is  a  constant  trader  by  the  particular 
facts  of  one  particular  voyage  of  that  vessel. 
Take  the  case  of  a  line  of  vessels  trading  con- 
stantiy  between  London  and  New  York.  A  new 
vessel  is  put  on  for  the  first  time.  You  cannot 
say  that  that  vessel  is  not  a  constant  trader 
simply  because  it  has  not  made  the  voya^  before. 
It  seems  to  me  dear,  as  tiie  learned  judge  has 

ToL.  IX.,  N.  S. 


found,  that  you  must  look  to  what  is  the  purpose 
for  which  this  vessel  was  put  on,  and  how  it  is 
going  to  trade.  Possibly  it  is  put  on  as  an  instru- 
ment for  carrying  on  the  same  trade  then  being 
carried  on  by  other  vessels ;  and  if  you  find  there 
is  a  line  established  trading  with  Antwerp,  and  a 
particular  vessel  was  put  on  and  has  made  one 
voyage  to  and  from  Antwerp,  it  seems  to  me  that 
the  inference  in  respect  to  that  is  that  it  is  a 
constant  trader,  and  is  intended  to  be  a  constant 
trader,  within  the  meaning  of  these  words. 

That  brings  me  to  the  last  point,  and  that  is 
whether  a  vessel  which,  like  this,  has  gathered  its 
cargo  somewhere,  say  in  the  East^  comes  with  that 
cargo  to  London,  and  there  discharges  the  greater 
part  of  it,  and  then  ffoes  on  from  London— taking 
in  no  carso  from  London,  but  taking  what  re- 
mained of  her  cargo  to  Antwerp— whether  that  can 
be  said  to  be  a  vessel  trading  between  London  and 
Antwerp  P  I  think  there  is  a  good  deal  to  be  said 
for  the  contention  that  a  vessel  cannot  be  said  to 
be  trading  when  it  does  not  take  any  part— does 
not  carry  on — any  trade  between  London  and 
Antwerp.  In  this  particular  case  the  ship  was 
taking  cargo,  but  not  cargo  loaded  in  London 
for  Antwerp ;  its  object  was  to  deliver  the  residue 
of  the  cargo  taken  on  board  at  some  remote  point 
on  the  voyage.  The  ar^ment  raised  here  has 
been  concluded  by  authority.  The  vety  point  was 
raised  in  the  common  law  courts  and  decided  in 
the  first  place  by  Lord  Ooleridge  and  Smith,  J., 
as  he  then  was,  in  Cowrtney  v.  Cole  (uM  ^tm,). 
It  was  afterwards  raised  in  another  case,  The 
Rutland  (udt  sup,),  before  Barnes,  J.,  and  ulti- 
mately went  to  tne  House  of  Lords,  and  there,  in 
a  case  practically  indistinguishable  from  this,  it 
was  held  that  the  fact  tmit  the  vessel  was  not 
taking  cargo  out  did  not  affect  the  question.  In 
point  of  fact,  the  result  of  the  two  cases  seems  to 
be  that  when  a  vessel  sails  out  on  a  particular 
adventure  from  London  or  elsewhere  to  distant 
ports,  she  is  then,  within  the  meaning  of  the 
words,  trading  with  such  ports.  The  only  other 
point  is.  Does  the  fact  that  the  voyage  to  one  of 
these  ports  is  only,  as  it  were,  a  step  in  a  very 
much  longer  cruise  make  any  difference?  A 
seems  to  me  that  the  authorities  cover  that  as 
well  as  the  other  matter,  and  that  the  only 
question  which  we  have  to  consider  is  whether  she 
was  on  a  trading  adventure  to  one  of  the  ports  in 
the  exemption.  It  seems  to  me  she  was,  and 
therefore  on  all  the  points  made  the  admirable 
judgment  of  Barnes,  J.  in  this  case  was  rights  and 
mu^  be  upheld. 

Mathbw,  L.J.— I  am  of  the  same  opinion. 
The  first  and  most  important  point  made  by  Mr. 
Asquith  was  that  of  exemption.  That  has  been 
settled  by  the  authorities  which  have  been  quoted 
by  the  Master  of  the  Rolls.  With  reference  to 
the  question  of  fact,  it  seems  to  me  there  was 
abundant  evidence  here  to  justify  the  conclusion 
that  ibis  vessel  was  constantiy  trading,  if  it  were 
necessary  that  that  should  be  determined.  I  am  of 
opinion  that  "  constant "  trading  is  not  necessaiy, 
and  that  trading  alone  is  sufficient  here  to  exempt 
the  vessel  from  compulsory  pilotage.  This  vessel 
was  commencing  her  career,  and  it  is  said  that 
it  cannot  be  successfully  contended  that  she 
was  trading.  But  the  facts  established  are 
these :  The  vessel  was  assigned  to  a  line  of 
steamers,  her  business  was  to  take  cargoes  from  a 
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home  port  to  another,  and  then  continue  her 
voyage.  It  seems  to  me  absurd  to  insist  that 
she  must  acquire  the  character  of  a  *'  constant  '* 
trader  by  frequent  voyages.  It  is  quite  enough 
that  she  was  intended  by  her  owners  to  continue 
in  a  certain  line.  Tliat  is  established  here,  and 
the  conclusion  of  the  learned  judge  is  perfectly 
correct.  I  agree  that  this  appeal  must  be  dis- 
missed. 

Cozbns-Habdy,  L.J.— I  agree.  The  first  and 
main  point  raised  in  the  case,  respecting  the 
Order  in  Council,  was  decided  not  only  by  the 
Court  of  Queen's  Bench,  but  by  the  ^riyy 
Council,  in  The  Earl  of  Auckland  (uhi  Bwp,),  Now 
it  may  be  that  the  decision  of  the  Priyy  Council 
has  not  quite  the  same  effect  in  an  Admiralty 
appeal  as  a  decision  of  the  House  of  Lords ;  but 
the  jurisdiction  of  the  Privy  Council  in  Admi- 
ralty appeals  is,  by  sect.  18,  sub-sect.  5,  of  the 
Judicature  Act  of  1873,  transferred  to  this  Court 
of  Appeal,  and,  putting  it  at  the  lowest,  it  seems 
to  me  that  a  decision  of  the  Privy  Council  in  a 
matter  of  this  kind  should  be  treated  by  us  with 
at  least  the  same  amount  of  respect  as  a  decision 
of  the  Exchequer  Chamber  would  be  in  a  Revenue 
appeal.  Whether  it  is  technically  and  absolutely 
bmding  on  this  court  or  not,  it  would  be  very 
wrong,  after  a  lapse  of  forty  years,  for  this  court 
to  reverse  a  decision  of  the  Priyy  Council  on 
a  statute  of  this  kind.  But  it  really  does  not 
rest  there.  I  can  see  no  answer  whatever  to 
the  argument  founded  upon  the  statute  of 
1897.  I  think  the  declaration  therein  contained 
makes  it  plain  that  the  Legislature  regarded 
the  exemptions  under  the  statute  of  George  lY., 
extended  by  the  Order  in  Council,  as  in  force 
at  the  date  of  the  passing  of  this  Act.  That 
seems  to  me  to  be  clear.  Therefore  I  think  that 
the  main  point  of  Mr.  Asquith's  argument  fails. 
The  second  point  is.  What  is  trying?  That 
has  been  decided  by  the  House  of  Lords  in  the 
cases  cited.  The  third  point  is  as  to  whether  the 
word  '*  constant "  ought  to  be  incorporated  in  the 
Order  in  Council  from  the  statute  of  George  lY .  P 
It  does  not  really  arise  here,  for  on  the  facts  I 
agree  with  what  has  been  said  by  the  Master  of 
the  Rolls  and  Mathew,  L.J.  that  we  have  here 
what  amounts  to  constant  trading.  But,  further 
than  that,  I  entirely  share  the  view  of  Barnes,  J. 
that  there  is  no  ground  for  importing  the  word 
"constuit"  into  the  Order  in  Council.  The 
Order  in  Council  was  made  in  pursuance  of  an 
Act  expressly  authorising  the  extension  of  the 
exemptions,  and  there  is  no  reason  whatever  for 
holding  that  it  did  not  extend  the  exemptions 
by  onutting  the  word  "constant"  found  in  the 
earlier  Act 

Solicitors  for  the  appellants,  HbZZafits,  8<mB, 
Coward,  and  Hawheley. 

Solicitors  for  the  r^pondents,  Thomas  Cooper 
and  Co,,  agents  for  Mill,  Dickinson,  and  Co,, 
Liverpool. 


Wednesday,  Jtdy  15, 1903. 

(Before  Collins,  M.R.,  Mathew  and 
Cozbns-Habdt,  L.JJ.) 

Thb  ToBBBTAN.(a) 

Charter-pariy — Damage  io  eargo-^Negliqenoe  of 
etevedoree — Exertion  clauee — Proper  tnferpw- 
tation  of  words. 

Goods  were  shipped  under  a  charier-parly,  a 
clause  of  which  protected  the  shipowners  finm 
liability  for  "  the  act  of  Qod  .  .  .  and  aS 
other  accidents  excepted,  even  though  eoMsed  &y 
negligence,  fault,  or  error  of  judgment  on  the 
part  of  tiU  pilot,  captain,  sailors,  or  other 
servants  of  tKe  owners  in  the  maauigemeni  or 
navigation  of  the  vessel,  or  otherwise. 

Held  {affirming  the  judgm,ent  of  PhilUmore,  /.), 
that  the  shipowners  were  not  liable  for  damaos 
done  to  the  goods  due  to  the  negligence  of  &s 
stevedores  by  the  improper  use  of  hocks  and 
slings  in  the  discharge  of  the  cargo,  cu  such  loss 
was  an  "  accident "  within  the  meaning  of  ike 
clause, 

Appbal  by  the  plaintiffs  from  a  judgmAnt  of 
Phillimore,  J. 

The  case  is  reported  87  L.  T.  Rep.  656 ;  9  As^ 
Mar.  Law  Cas.  3^ ;  (1903)  P.  35. 

The  appellants  were  owners  of  cargo,  aiid 
claimed  damages  for  short  delivery  and  in 
respect  of  damage  done  to  the  oareo. 

Dj  a  charter-party,  daiad  the  oOth  Jan.  1902, 
the  appedlants  shipped  8000  bags  of  sugar  at 
Dunkinc  for  London  by  the  respondents'  steam- 
ship Torhryan,  The  susar  was  shipped  in  bags, 
and  after  the  cargo  had  been  discharged  it  was 
found  that  seven  of  the  bass  were  missing,  seven 
others  had  been  damaged  by  ooal  dwat,  and 
several  more  had  been  torn  and  a  portion  of  the 
contents  lost^  partly  owing  to  their  striking  the 
deck  or  hatch-coaming  as  tiiey  were  being  dis- 
oharffed,  and  partly  owing  to  the  stevedores  having 
used  nooks.  The  appellants  daimed  178L  14«.  4d, 
in  all  for  tiie  damage  done  and  loss  of  the  contents 
of  the  bags.  They  alleged  that  during  the  dis- 
charge complaints  were  made  about  the  negli- 
gence of  the  stevedores. 

The  respondents  admitted  that  the  bags  were 
shipped  apparently  in  good  order  and  ocmditiaii, 
and  that  the  number  and  wmghts  were  oonect, 
and  paid  into  court  122.  128.  4cL  in  reepeot  of 
the  bags  lost^  and  those  damaged  by  ooal 
dust. 

At  the  trial  of  the  action  they  contended  that 
the  damage  to  the  remainder  was  caused  by  the 
bags  being  too  thin  and  weak,  and  also  bv  the 
negligent  stowage  of  them   by  the  defendantB* 

Xnte  or  servants  at  Dunkirk,  in  consequenoe  of 
ch  the  various  marks  got  mixed  up  together, 
and  rendered  the  discharge  very  difficult.  Thej 
also  contended  that  they  were  protected  by  the 
exceptions  in  the  charter-party,  which  were  as 
follows : 

The  aot  of  Qod,  fire,  perils  of  the  seas,  bamtty  on  fhe 
part  of  the  oaptain  or  orew,  enemies,  pinbtes,  ot  robbera, 
strikes,  arrests  or  zeetraint  of  prinoes,  riilera,  and  peoplai 
ooUiflions,  straudings,  and  all  other  aooidents  esosplid, 
even  though  oansed  by  negligenoe,  fault,  or  eoor  cf 
judgment  on  the  part  of  the  pilot,  oaptain,  aailocs,  or 
other  servants  of  the  owaera  in  the  management  of  the 
vessel,  or  otherwise. 

(0)  Baported  by  OHRisiOPaiB  Hmu>,  Bsq.,  BarrisUr  >t  L*w. 
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PhUlimore,  J.  held  that  the  case  was  governed 
by  the  exceptions  in  the  charter-party,  and  gave 
judgment  for  the  defendants  accOTdingly,  except 
as  to  the  money  paid  into  court. 

The  plaintiffs  appealed. 

SertUton,  K.O.  and  BaUoeh  for  the  appellants. — 
We  do  not  propose  to  argue  the  point  raised  in 
the  court  below  that  the  words  *'  or  otherwise " 
referred  to  the  navigation  of  the  ship.  There  was 
satisfactory  evidence  that  the  stevedores,  who  were 
the  defendants'  servants,  were  negligent,  and  per- 
sisted in  using  hooks  for  discharging  the  cargo, 
although  they  were  forbidden  to  do  so.  Oom- 
plaints  were  made  about  this,  and  also  as  to  the 
careleesness  of  the  men  in  hitting  the  coamings 
while  dischai^ging,  and  so  injuring  some  of  the 
bags.  If  the  cargo  was  discharged  in  this  way,  it 
was  obvious  that  the  result  womd  be  that  damage 
would  be  done.  It  cannot  therefore  be  said  that 
it  arose  through  "accident."  The  damage  was 
inevitable.    See 

Pandorfr.Hamiltmi,  57  L.  T.   Bep.  726;  6  Asp. 
Msr.  Law  Cm.  212 ;  12  App.  Cm.  518. 

They  also  referred  to 

Fenwieh  v.  SchmaU,  18  L.  T.  Bap.  27 ;  8  Asp.  Mar. 
Law  Caa.  64 ;  L.  Bep.  8  C.  P.  813. 

Carson,  K.O.  and  A.  E.  Nelson  for  the  respon- 
dents eon^ro.— The  loss  is  covered  by  the  words 
^  all  other  accidents^"  Whatever  may  have  been 
the  cause  of  the  loss  it  was  not  intentional ;  it  was 
none  the  less  an  accident  because  it  was  caused  by 
negligence.    They  referred  to 

BaerssUnan  v.  BaUey,  72  L.  T.  Bep.  677 ;  8  Asp. 

Mar.  Law  Gas.  4 ;  (1895)  2  Q.  B.  801 ; 
Norman  v.  BrnningUm,  68  L.  T.  Bep.  108 ;  6  Asp. 

Mar.  Law  Gas.  528 ;  25  Q.  B.  Div.  475; 
The  OressingUmf  64  L.  T.  Bep.  829 ;  7  Asp.  Mar. 

Law  Gas.  27 ;  (1891)  P.  152  ; 
BUUkbwm  v.  Liverpool,  Bragil,  wnd  River  PUUe 

Steamship  Company,  85  L.  T.  Bep.  788  ;  9  Asp. 

Mar.  Law  Gas.  268 ;  (1902)  1  K  B.  290 ; 
The  Xantho,  57  L.  T.  Bep.  701 ;  6  Asp.  Mar.  Law 

Caa.  207 ;  12  App.  Gas.  508. 

BaUoeh  in  reply.-*The  words  **  other  accidents  " 
must  refer  to  accidents  ejusdsm  generis  with  col- 
lisions and  stiranduig.  In  The  CressiiMton  {ubi 
sup,)  and  Blaekbum  v.  Liverpool,  &e..  Steamship 
Company  (vbi  sup,)  the  damage  resulted  from 
Begbgence  clearly  not  anticipated  in  either  case. 
Here  the  damage  to  the  cargo  was  the  necessary 
consequence  of  the  use  of  the  hooks  in  discharg- 
ing it. 

Collins,  M.B. — ^The  point  in  this  case  is 
whether  the  defendant,  the  shipowner,  is  protected 
by  a  clause  in  the  charter-party,  a  common  clause 
to  this  effect :  [His  Lordsmp  then  read  the 
clause.]  What  happened  was  tnat  in  the  process 
of  unloading  the  stevedores'  men  were  said  to  have 
used,  and  Imve  been  proved  to  have  used,  in  a  very 
reckless  manner,  the  hooks  called  the  can  hooks 
for  the  purpose  of  discharging  the  sugar  in  the 
bags.  If  these  hooks  are  uMd  recklessly  it  is 
exceedingly  probable  that  either  the  ba^  or 
the  hooks  will  give  way,  and  a  considerable 
amount  of  damase  may  be  done  to  the  cargo  b^ 
the  use  of  these  hooks.  As  to  other  parts  of  it 
the^  would  seem  to  have  been  only  the  ordinary 
accidents  of  unloading— that  is  to  say,  in  lifting 
the  bags  out  el  the  hold  until  they  are  in  a  posi- 
tion for  passing  over  the  rail  on  to  the  wharf. 
Tbfire  is  evidence  of  remonstrance  made  by  the 


cargo-owners,  and  also  by  persons  representing 
the  stevedores,  and  that  notwithstanding  that 
remonstrance  the  men  continued  to  use  these 
hooks,  and  so  damage  was  done  to  the  cargo. 
Now,  the  point  is  whether  damage  arising  in  that 
way  by  the  negligence  of  these  men  was  damage 
covered  by  this  clause.  After  hearing  the  matter 
argued,  I  agree  with  the  learned  judge  in 
the  court  below  that  it  does  come  within 
the  clause.  It  does  come  within  the  heading 
"aJl  other  accidents  excepted."  One  has  te 
arrive  at  the  meaning  of  the  word  "  accidente  " 
here,  as  in  every  other  case,  by  looking  at  the 
contract  between  the  parties,  and  so  ascertain 
what  in  these  provisions  are  meant  to  be  excep- 
tions. In  this  case  we  have  to  deal  with  the  con- 
tract between  the  shipowner  and  the  cargo- 
owner,  by  which  it  is  provided  that  the  shipowner 
is  to  be  excused  from  accidente  caused  by  negli- 
gence, and  looking  at  it  from  that  standpoint  it  is 
an  accident  to  him,  a  fortuitous  and  unexpected 
occurrence,  that  the  persons  employed  in  unload- 
ing the  cargo  should  resort  to  such  reckless 
means,  and,  even  though  it  is  something  more 
than  recklessness,  nevertiieless  I  think  it  might, 
notwithstanding,  be  an  accident.  In  that  view  it 
seems  to  me  tli^  judgment  of  the  learned  judge 
is  right. 

Mathbw,  L.J. — ^I  am  of  the  same  opinion.  It 
is  dear  to  me  that  the  right  way  to  look  at  this 
clause  is  to  look  at  it  as  the  language  of  the  ship- 
owner and  of  the  charterer,  irom  that  point  of 
view  it  is  quite  clear  that  the  words  are  used  in 
their  popular  sense.  The  exceptions  named  run : 
'*  Act  01  God,  fire,  perils  of  the  seas,  barratry  on 
the  part  of  the  captain  or  crew,  enemies,  pirates, 
or  robbers,  strikes,  arreste  or  restrainte  of 
princes,  rulers,  and  people,  collisions,  strandings, 
and  all  other  accidente  excepted."  They  are  all 
acte  which  are  to  be  treated  as  accidents.  Now, 
an  ingenious  attempt  is  made  to  p^t  rid  of  the 
word  ''accident"  in  connection  with  the  earlier 
perils  enumerated.  It  was  said  there  was  a 
semi-colon,  and  that  the  words  "collisions, 
strandings,  and  all  other  accidente  excepted" 
applied  only  to  cases  of  that  description — that  the 
word  "  excepted  "  comes  at  the  end  of  that  para- 
graph, and  applies  only  to  accidente  so  caused. 
That  is  made  more  clear  by  the  words  that 
follow:  "Even  though  caused  by  negligence, 
fault,  or  error  of  judgment  on  the  part  of  the 
pilot,  captain,  sailors,  or  other  servante  of  the 
owners  in  the  management  or  navigation  of  the 
vessel,  or  otitierwise."  I  am  perfectly  of  opinion 
that  this  clause  protecte  the  shipowner,  and  I 
can  hardly  see  how  the  argument  on  the  other 
side  that  where  negligence  is  sho¥m,  whatever 
followed  was  an  inevitable  consequence,  and  that 
it  could  not  be  regarded  as  an  accident.  That  is 
not  the  interpretetion  I  put  on  the  position  of  the 
parties  as  to  what  has  been  excepted.  The  case 
to  me  appears  dear.  The  appeal,  therefore, 
must  be  cusmissed. 

Oozbks-Habdt,  L.J.  concurred. 

Solicitors   for  the  appellants,  HoUams,  Sons, 
Coward,  and  Hawhsley. 
Solicitors  for  the  respondente,  Lowless  and  Co. 
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Tuesday,  July  21, 1903. 

(Before  Yaughan  Williams,  Bomeb,  and 

Stirling,  L.JJ.) 

CvNABD  Steamship  Company  Limited  v, 

Mabtbn.  (a) 

APPEAL  FROM  THE  EING'S  BENCH  DIVISION. 

Insurance,  Marine — Poliey-^ConHrucUon-^Suing 
and  lahourina  clause — Insura/nce  against  ship- 
owners* lidbiltty  otoing  to  omission  of  negligence 
clause  in  contract  of  affreightment — Applicability 
of  suing  and  labouring  ctause, 

Shipoumers  who  had  entered  into  a  contract  of 
affreightment  which  contained  no  negligetuie 
clause  exempting  them  from  liability  for  loss 
arising  through  the  negUgence  of  their  servants, 
effected,  with  an  v/nderwriter  a  polity  of  insur- 
once  on  their  ship  to  cover  their  liability  of  any 
hvnd  to  the  owners  of  the  cargo  up  to  a  certain 
wpeeified  amount  owing  to  the  omission  of  the 
negligence  clause  in  the  contract.  The  policy 
was  an  ordinary  printed  form  of  Lloyd's  policy, 
and  contained  a  suing  wad  labouring  clause 
entitling  the  asewred  to  sue  and  labour  for  the 
defence  and  recovery  of  the  goods  ana  ship. 
During  the  insured  voyage  the  vessel  stranded 
owing  to  the  negligence  of  the  shipowners* 
servants  and  part  of  the  cargo  was  lost,  and  the 
shipowners  became  liable  in  respect  thereof  The 
shipowners  incurred  expenses  in  saving  the  cargo 
which  was  saved  and  in  trying  to  save  the  carao 
which  was  lost,  and  in  attempting  to  tow  the 
vessel  off  the  rocks ;  and  they  sought  to  recover 
these  expenses  from  the  underwriter,  not  as  a 
direct  loss  under  the  policy,  but  under  the  suing 
and  labouring  clause  m  the  policy  as  being  suing 
and  labouring  expenses. 

Held,  thai  the  suing  and  labouring  clause  in  the 
policy  had  no  application  to  the  subject-m^ter 
of  the  insurance,  and  did  not  form  any  part  of 
the  insurance ;  and  that  therefore  the  shipowners 
could  not  recover  under  that  clause  the  expenses 
so  incurred  by  them. 

Decision  of  Walton,  J.  (87  L.  T.  Bep.  400 ;  9  Asp. 
Mar.  Law  Cas.  34f2 ;  (1902)  2  K.  B.  624)  afflrmsd. 

This  action  was  brought  by  the  Canard  Steam- 
ship Company  Limit^,  as  the  owners  of  the 
steamship  Carinthia,  against  the  defendant, 
who  was  one  of  the  snbscribers  to  a  policy  of 
marine  insurance  effected  on  behalf  of  the 
plaintiffs. 

By  the  policy,  which  was  dated  the  9th  May 
1900  the  plaintiffs  were  insured  against  perils  of 
the  seas  from  New  Orleans  to  ports  in  South 
Africa  on  the  plaintiffs'  steamship  Carinthia : 

To  oover  shipowners'  liability  of  any  kind  to  owners 
of  mules  and  (or)  cargo  up  to  20,0001.,  owing  to  the 
omission  of  the  negligence  danse  in  contract  and  (or) 
charter-party  and  (or)  bill  of  lading. 

The  policy  was  an  ordinaiy  Lloyd's  printed 
form  of  policy  with  special  clauses  added,  and  it 
contained  a  suing  and  labouring  clause  in  the 
following  form : 

In  case  of  any  loss  or  misfortnne,  it  shall  be  lawful  to 
the  assured,  their  factors,  senrants,  and  assigns,  to  sue, 
labour,  and  travel  for,  in  and  about  the  defenoe,  safe- 
guard, and  recovery  of  the  said  goods  and  merchandises, 
and  ship,  Ac.,  or  any  part  thereof  without  prejudice  to 
this  insurance. 

(a)  Beported  by  S.  A.  Sobatoslbt,  Esq.,  Bsrrister-at-Law. 


In  a  special  clause  on  a  slip  gummed  to  the 
policy  the  plaintiffs  were  given  "  all  liberties  as 
per  contract  of  affreightment  and  (or)  charter 
party  and  (or)  bill  or  oills  of  lading  new  or  old, 
including  neeligenoe  clause." 

The  defendajit  subscribed  this  policy  for  lOOOL 

The  Carinthia  had  been  chartered  by  the 
Government  in  April  1900  for  the  purpose  of 
carrying  mules  from  New  Orleans  to  South 
Africa. 

The  terms  of  the  contract  of  afEreightment 
were  contained  in  a  letter  of  the  5th  April  1900 
from  the  Admiralty  Director  of  Transports  to 
the  plaintiffs,  and  by  the  terms  of  the  contrBct 
the  Carinthia  was  to  carry  some  1500  mules  in 
consideration  of  the  freight  and  on  the  terms 
therein  specified. 

The  contract  of  carriage  contained  no  negli- 
gence clause  exempting  the  plaintiffs  from 
uabiUty  for  loss  arising  from  the  negligence  of 
tiieir  servants,  the  shipowners'  liabibty  to  the 
Admiralty  being  that  of  common  carriers. 

In  these  circumstances  the  plaintifEs  insured 
themselves  by  the  policy  against  all  liability  which 
might  result  to  them  by  reason  of  the  omission  of 
the  negligence  clause  in  the  contract  of  afErdght- 
ment. 

The  Carinthia  sailed  from  New  Orleans  for  Cape 
Town  on  the  11th  May  1900  with  the  mules  on 
board. 

On  the  15th  May,  owing  to  the  n^ligenoe  of 
the  master,  she  stranded  at  Cape  Gravois,  in  the 
island  of  Hayti,  and  was  wrecked,  and  a  laige 
number  of  tne  mules  wero  lost,  and  considerable 
expenses  incurred  in  saving  those  which  were 
saved  and  in  trying  to  sate  those  which  were 
lost,  and  in  attempting  to  tow  the  vessel  off  the 
rocks. 

The  plaintiff  thereby  incurred  a  liability  to  the 
Admiralty. 

The  pUuntiffs  in  their  points  of  claim  alleged 
that  by  reason  of  the  stranding  of  the  vessel 
many  mules  were  totally  lost,  and  the  plain- 
tiffs wero  under  liabihty  in  respect  of  the 
same  and  in  rospect  of  inoroased  freight  paid 
on  the  mules  saved,  which  wero  sent  on  in 
another  vessel,  but  that  the  extent  of  the 
liability  had  not  yet  been  ascertained,  and  that^ 
to  roduce  or  avert  a  loss  which  would  be  recover- 
able under  the  policy,  the  plaintiffs  incurred 
expenses  under  the  suing  and  labouring  danse  in 
the  policy  to  the  amount  of  77442.;  and  the 
plaintiffs  clamed  in  this  action  only  in  respect  of 
those  suing  and  labouring  expenses. 

The  defendant's  proportion  of  these  expensee 
on  his  insurance  of  lOOOZ.  was  3872.  4e.  2(i,  and 
that  was  the  sum  which  the  plaintiffs  now 
claimed. 

The  defendant  in  his  defence  admitted  that  the 
vessel  was  stranded  during  the  insured  voyi^ 
owing  to  the  negligent  navigation  of  the  phip- 
tiffs*  servants,  and  he  alleged  that  the  poik^ 
sued  on  was  expressed  to  he  upon  shipowner's 
liability  to  owners  of  mules  owing  to  the  omis- 
sion of  the  negligence  clause  in  the  oontnust  ol 
carriage ;  that  the  sue  and  labour  clause  in  the 
printed  form  of  policy  had  no  application  to  such 
a  subject-matter  of  insurance^  and  was  not  part 
of  the  contract  Alternatively,  the  d^andant 
alleeed  that  if  the  sue  and  labour  obuise 
appued,  none  of  the  expenses  daimed  hsd 
been  incurred  within  the  meaning  of  the  dsnM 
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bj  the  plaintiffs,  their  factors  and  assigns, 
in  averting  from  the  subject-matter  insured  loss 
by  perils  insured  against  as  alleged  or  at  all.  In 
the  further  alternative  the  defenduit  alleged  that 
if  he  under  the  policy  sued  on  was  liable  for  sue 
and  labour  expenses,  the  expenses  claimed  therein 
were  incurred  by  the  plaintiffs  to  aveit  the  whole 
of  their  possible  liabilities  to  the  owners  of  the 
mules  and  (or)  cargo  which  far  exceeded  the 
liabilitr  covered  by  Uie  policy. 

On  the  11th  and  12th  July  1902  the  action  came 
on  for  trial  before  Walton,  J.,  sitting  without  a 
jury,  when  his  Lordship  reserved  judgment. 

On  the  11th  Aug.  1902  the  learned  judge 
delivered  a  written  judgment  in  which  he  decided 
(87  L.  T.  Bep.  400;  9  Asp.  Mar.  Law  Gas.  342; 
(1902)  2  K.  B.  624}  that  the  suing  and  labouring 
clause  was  inapphcable  to  the  subject-matter  of 
the  insurance  actually  effected,  and  formed  no 
part  of  the  contract ;  and  tliat  the  plaintiffs  were 
therefore  not  entitled  to  recover  the  expenses 
incurred  by  them. 

From  that  decision  the  plaintiffs  now  appealed. 

Piekford,  K.G.  and  Loehnia  for  the  appellants. 
^Owing  to  the  neeligence  of  the  plaintiffs' 
servants,  the  plaintiffs  have  incurred  Uabiuty  to  the 
Admiralty  in  respect  of  the  loss  of  the  mules.  The 
plaintiffs  claim  in  tiiis  action  is  confined  to  a 
claim  under  the  suing  and  labouring  clause  in 
the  printed  form  of  the  policy  in  respect  of 
expenses  incurred  by  them  to  avert  or  reduce  the 
amount  of  the  loss,  and  they  are  entitled  to 
recover  under  that  clause.  The  policy  ought  to 
be  construed  as  a  contract  on  the  part  of  the 
underwriters  by  which  they  agreed  to  indemnify 
the  shipowners  against  any  li£U>ility  up  to  20,000!. 
which  the  shipowners  might  incur  to  the  owners 
of  the  mules  owing  to  the  omission  of  the  negU  - 
gence  clause  in  tne  contract  of  affreightment; 
so  that,  if  the  loss  does  not  exceed  20,(X)0Z.,  they 
are  entitled  to  recover  the  whole  loss,  but  if  it 
exceeds  20,000Z.  then  they  are  entitled  to  recover 
20,000^.  Here  the  liability  of  the  shipowners  to 
the  Admiralty  arose  owing  to  the  omission  of  the 
negli^^ce  clause  in  their  contract  with  the 
Admiralty,  and  upon  the  construction  of  the 
policy  the  suing  and  labouring  clause  is  appli- 
cable, and  the  underwriters  are  bound  to  in- 
demnify the  plaintiffs.    They  referred  to 

Xenos  V.  Foa,  19  L.  T.  Bep.  84 ;  3  Mar.  Law  Gas. 

O.  8.   146;  L.  Bap.  8  C.  P.  630;  affirmed  on 

appeal,  L.  Bep.  4  C.  P.  665  ; 
PaterBon  v.  Harris,  1  B.  &  S.  337,  at  p.  354 ; 
KidtUme  v.  Brnpire  Marine  Imturance  Company 

Limited,  15  L.  T.  Bep.  12;  2  Mar.  Law  Caa.O.S. 

400, 468 ;  L.  Bep.  1  C.  P.  535  ;  on  appeal,  16  L.  T. 

Bep.  119 ;  L.  Bep.  2  C.  P.  357. 

Carver,  K.C.  and  F,  D,  Maekinnon  for  the 
respondent  were  not  called  upon  to  argue. 

WiLLLAJCS,  L.J. — 1  am  of  opinion  that  the 
judgment  of  Walton,  J.  is  right,  and  that  this 
appeal  must  fail.  Now,  1  start  with  one  common 
proposition  in  this  case  and  that  is  this,  that 
everyone  is  aj^reed  that,  whatever  was  the  subject- 
matter  of  this  policy,  it  is  quite  plain  that  the 
mules  were  not.  Nobody  says  that  they  were. 
Each  side  agrees  in  that.  Then  we  look  to  see 
what  was  the  subject-matter  of  this  policy. 
The  poller  was  effected  to  cover  shipowners' 
iiabihty  of  any  kind  to  owners  of  mules  and  (or) 
cargo  up  to  20,0001.  owing  to  the  omission  of  the 


negligence  clause  in  contract,  and  (or)  charter- 
party,  and  (or)  bill  of  lading.  That  is  a 
proposition  which  is  common  to  both  sides.  I  do 
not  understand  the  appellants  here  to  say  for  one 
moment  that  they  can  recover  the  expenses  which 
were  incurred  in  salving  these  mules  as  a  direct 
loss  under  this  policy.  It  is  because  they  feel  the 
impossibility  of  doing  that  that  they  are  obliged 
to  have  recourse  to  the  suing  and  labouring 
clause.  Now,  that  being  so,  let  us  see  how  the 
matter  stands.  The  suing  and  labouring  clause 
runs  Uius :  [His  Lordshipread  it,  and  continued :] 
As  was  pointed  out  by  Walton,  J.  in  his  judg- 
ment, primd  facie  those  words  **  said  goods  and 
merchandises  have  no  application  to  the 
subject-matter  of  this  policy.  It  cannot  be  con- 
tended that  they  have.  Then  it  is  said  that 
although  these  words  do  not  directly  apply,  and 
that  although  the  mules  were  not  the  subject- 
matter  of  tms  policy,  yet  if  you  salve  the  mules 
you  reaJlj  avert  a  liability  to  the  owner  of  the 
mules;  and  that  as  that  is  so,  the  suing  and 
labouring  clause  does  apply.  That  is  the  argu- 
ment that  really  has  been  chiefly  urj^  upon  us 
both  by  Mr.  Piekford  and  Mr.  Loehnis.  I  do  not 
myself  think  that  one  ought  thus  to  strain  the 
words  of  this  policy  in  this  case  to  make  them 
apply  to  this  subject-matter.  My  own  view  is 
that  the  parties  really  never  could  have  intended 
it.  In  this  particular  case  the  value  of  the  goods 
(the  mules)  was  40,000^.  and  the  amount  insured 
to  cover  this  liability  was  20,000Z.  In  case  the 
expenses  thus  incurred  had  amounted  to  the 
whole  20,000Z.,  the  assured  would  have  been 
entitled,  if  this  argument  is  right,  to  recover  in 
respect  of  the  whole  of  that  loss  although  his 
insurance  was  an  insurance  for  onl^  half  the 
value  of  the  mules.  Really,  although  m  this  case 
both  sides  are  agreed  that  this  is  not  an  insurance 
on  the  mules,  we  are  being  invited  to  apply  the 
suing  and  labouring  clause  just  as  if  it  was.  I 
think  that  it  is  unnecessary  to  go  any  further 
into  the  matter.  I  can  only  say  that  I  adopt  in 
full  the  reasoning  of  Walton,  J.,  and  feel  tliat  he 
has  put  the  case  in  a  way  that  it  is  quite  impos- 
sible for  me  to  improve  upon. 

BoMBB,  L.J. — ^1  also  do  not  see  my  way  to 
differ  in  this  case  from  Walton,  J.  The  point 
involved  is  a  very  short  one,  and  I  can  state  my 
reasons  for  my  opinion  very  shortly  too.  It  is 
admitted  on  l>ehaif  of  the  appellants,  and  it  is 
part  of  their  case,  that  this  policy  of  insurance  is 
not  one  upon  mules  or  goods  or  ship  at  alL  It  is 
what  it  purports  to  be,  solely  an  insurance  to 
cover  shipowner's  liability  of  any  kind,  mules  or 
cargo  up  to  20,0002.,  owing  to  the  omission  of  the 
ne^gence  clause.  Now,  that  is  the  only  subjejot- 
matter  of  insurance,  and  it  is  inserted  in  a  policy 
which  in  the  printed  part  applies  to  a  policy  of 
^  insurance  on  ship  and  goods  and  cargo.  Natuially 
enough  you  find  that  most  (if  not  all)  of  the 
printed  matter  has  little  or  no  application  to  the 
precise  risk  insured  against.  But  it  is  said  that 
one  of  the  printed  clauses  can  be  extracted  as  it 
were  from  the  otibers  and  made  applicable,  and 
that  clause  is  what  is  commonly  called  the  "  suing 
and  labouring  clause."  How  does  it  run  ?  [His 
Lordship  read  it  and  continued:]  The  clause 
refers  to  "  said  goods  and  merchandises  and 
ship  *'  because,  as  I  have  pointed  out,  the  form  of 
this  policy  is  confined  to  a  policy  of  insurance  on 
the  snip  and  on  the  goods.    Therefore  this  refers 
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to  "  the  said  goods  and  merchandises  and  ship." 
Admittedly  to  my  mind  this  is  a  poUoy  of  insur- 
ance not  on  any  ^oods  or  merchandises  or  ship  at 
all.  Of  course,  I  should  apply  that  clause,  if  I 
could  do  so  reasonably,  to  the  present  case.  But 
it  appears  to  me,  putting  it  shortly,  that  I  cannot 
reasonably  apply  it  to  any  such  case  even  if  you 
take  the  words  immediately  before  the  express 
statement  of  what  was  insured.  If  you  treat 
those  as  a  definition  of  the  risk  insured  ag^nst 
still  less,  or  at  least  not  a  bit  better,  are  you  able 
to  apply  the  suing  and  labouring  clause  to  such  a 
subject-matter  of   insurance.     I  need   scarcely 

goint  out  that  I  think  those  very  words  that  I 
aye  read  are,  like  the  rest  of  the  printed  portions 
of  this  policy,  not  intended  to  apply  at  all.  As  I 
haye  a&eady  sud,  I  should  apply  the  suing  and 
labouring  dause,  if  I  could  do  so  reasonably,  to 
the  subject-matter  of  this  policy  of  insurance; 
but,  in  my  opinion,  I  cannot  reasonably  apply  it. 
It  neyer  was  intended  to  apply  to  any  such 
subject  of  insurance ;  it  was  intended  to  apply  on 
the  yery  face  of  it,  to  my  mind,  to  an  insurance 
on  "  goods,  merchandises,  and  ship." 

Stiblikg,  L.J. — I  agree.  I  cannot  usefully 
add  anything  to  what  was  said  by  the  learned 
judge  in  the  court  below,  and  to  what  has  been 
said  by  my  learned  brethren  here. 

Appeal  dismisaed. 

Solicitors  for  the  appellants,  Eowdiffes,  BawU, 
and  Co.,  asents  for  HiU,  Dickinson^  Dickinson, 
Hill,  and  Soherts,  Liyerpool. 

Solicitors  for  the  respondent,  Pcirker,  Oarrett, 
Hohnan,  and  Hotoden. 


July  21  and  23, 1903. 

(Before  Yauohan  Williams,  Bomeb,  and 
Stiblino,  L.JJ.) 

Db  Habt  v,  Compania  Anonima  db  Sbgubos 

«  AUBOBA."  (a) 
APPBAL  FBOM  THB  KING'S  BBNCH  DiyiSION. 

Insurance  —  Marine  —  "  General  average  payable 
according  to  foreign  statement" — Jettison  of 
deck  cargo^Foreign  law — Special  contnxct 

By  a  policy  of  insurance  effected  hy  the  plaintiff 
on  hts  ship  with  the  defendants,  who  were  under" 
writers,  %t  was  provided :  "  General  average 
payable  according  to  foreign  statemerU  if  so  made 
up." 

The  ship  being  chartered  to  third  persons  for 
carriage  of  timber,  it  was  provided  by  the 
charter-party  that  the  ship  might  carry  a  deck 
load^of  timber,  and  that  "In  case  of  average 
.  .  .  jettison  of  deck  cargo  (and  the  freight 
thereon)  for  the  common  safety  shaU  be  allow  Ale 
€LS  general  average.'* 

In  the  course  of  a  voyage  to  Antwerp  it  became 
necessary  for  the  common  safety  to  jettison  part 
of  the  aeck  carao ;  and,  upon  the  average  staler 
ment  being  made  up  there,  this  was  included  in 
general  average. 

Apart  from  any  special  provision  in  the  charter- 
party,  the  jettison  of  deck  cargo  and  the  freight 
thereon  would  not  by  Belgian  law  be  the  sul^ect 
of  general  a/vera>ge ;  but  that  law  recognises  any 
special  provision  as  to  what  shall  be  the  subject 
of  general  average, 

(•)  lt«portad  by  E.  A  Scratch lbt.  Btq..  Bi^rrlstflr-At-Law. 


Held,  that  as  the  statement  had  in  fad  been  mode 
up  at  Antwerp,  the  proper  place  for  malting  U 
up,  and  the  charter-party  imported  no  terms  of 
a  special  and  unusual  character  such  as  eovXi 
not  reasonably  have  been  contemplated  by  ihs 
parties  to  the  policy  of  insurance,  the  defendants 
were  bound  bu  the  statement,  and  were  thereon 
liable  to  inaemnify  the  plaintiff  aaainst  (k$ 
contribution  that  had  to  be  made  up  by  the  skip 
in  general  average  relating  to  the  loss  on  tiis 
jetHson  of  the  deck  cargo. 

Harris  v.  Scaramanga  (&  L.  T.  Bep.  797 ;  1  lip. 
Mar.  Law  Cos.  339;  L.  Bep.  7  C.  P.  481) 
considered  and  applied. 

Decision  of  Kennedy,  J.  (87  L.  T.  Bep.  716; 
9  Asp.  Mar.  Law  Cos.  345  ;  (1903)  1  K.  B.  109) 
affirmed. 

This  action  was  tried  upon  the  following  joint 
admissions  of  fact  made  for  the  purpose  of  tiie 
action  only : — 

The  plaintiff  efTeoted  with  the  defendants  two 
policies  of  insurance,  each  for  500Z.,  dated  the 
31st  Aug.  1900  and  the  28th  Sept.  1900  respec- 
tiyely,  on  the  steamship  Henriette  H.  for  twelfe 
months,  the  former  from  the  28th  Aug.  1900  to 
the  28th  Aug.  1901,  and  the  latter  from  the  7th 
Sept  1900  to  the  6th  Sept.  1901  inolnsiye. 

Each  of  the  policies  contained  the  clause : 

GesenJ  ayerage  payable  acoordiog  to  foreign  eiiito- 
ment  if  so  made  up  or  York-Antwerp  Bnlee  if  it 
aoeordanoe  with  oontraot  of  aifreightment, 

and  (attached  to  the  policy)  the  Institute  Time 
Clauses  1900,  which  include  the  following  claaae 
— yiz. : 

(General  ayerage  and  aalyage  ohargee  payable  eooord- 
ing  to  foreign  statement  or  per  Tork-Antwerp  Biiloi 
if  in  accordance  with  the  oontract  of  aifreightmeiii 

By  a  charter-party  dated  the  11th  Oct  1900, 
macte  between  tne  plaintiff  and  Messrs.  Baart, 
Dunwody,  and  Co.,  it  was  agreed  that  the 
Henriette  H.  should  carry  a  cargo  of  pinewood, 
including  a  deck  load  (if  required  by  the  master), 
from  Pensacola  to  Antwerp. 

It  is  the  regular  and  usual  course  of  trading 
for  yessels  from  Gulf  timber  ports  to  carry  dew 
loads  of  timber  to  Continental  ports. 

Clause  11  of  the  charter-party  was  as  follows : 

In  case  of  ayerage  the  same  to  be  settled  aooordhv 
to  York-Antwerp  Bnlee  1890,  excepting  that  jettison  of 
deck  cargo  (and  the  freight  thereon)  for  the  oommoo 
eafely  shall  be  allowable  as  general  ayerage. 

The  Henriette  H.  sailed  from  Pensacola  on  tiie 
29th  Noy.  1900,  carrying  a  deck  load,  and  on  the 
yoyage  she  suffered  cfamage,  and  it  became  neces- 
sary for  the  safety  of  the  ship  and  her  cargo,  in 
consequence  of  perils  insured  against,  to  jettison 
part  of  the  deck  load. 

The  remainder  of  the  cargo  was  deliyered  at 
Antwerp. 

If  the  defendants  were  liable  to  pay  to  the  plain- 
tiff on  the  policies  a  proportionate  part  of  the 
ship's  proportion  of  the  loss  on  the  jettison  of  the 
part  of  the  deck  cargo,  the  plaintiff  was  entitled 
to  be  paid  by  Uiem  the  sum  of  53Z.  lis. 

If  the  defendants  were  not  liable  in  respect  of 
the  loss,  the  plaintiff  was  only  entitled  to  be  paid 
by  them  30Z.  gs.  Id.,  which  latter  sum  the  denn- 
dants  were  and  had  always  been  read^  and  will* 
ing  to  pay  to  the  plaintiff  in  f uU  oaUsfactioQ  oC 
the  plaintiff's  olaimt 
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It  was  not  contended  that  the  general  average 
•tatement  made  at  Antwerp,  and  which  inclnded 
the  deck  cargo  jettisoned  and  the  freight  thereon, 
was  contrary  to  the  law  of  Belgium,  but  by  mntaal 
admissions  it  was  agreed  that  the  average  state- 
ment was  made,  and  that  by  it  the  deck  cargo 
jettisoned  and  the  freight  thereon  were,  as 
required  by  the  contract  of  affreightment,  treated 
as  ^neral  average,  although  aps^  from  the  con- 
ditions in  the  charter-party  such  loss  would  not 
have  been  so  treated ;  also  that  by  Belgian  law, 
apart  from  any  special  provision  in  the  contract, 
the  jettison  ox  the  deck  cargo  and  the  freight 
thereon  would  not  be  the  subject  of  general 
average. 

The  following  IS  a  translation  of  the  material 
articlee  of  the  JBelgian  Oode  of  Maritime  Oom- 
meroe : 

Art.  100.  Failing  speoial  agreements  between  all 
pertiee  oonoemed,  average  losses  sre  settled  aooording 
to  the  following  regulations. 

Art.  109.  Qoods  osrried  on  the  ship's  npper  deck 
eontribnte  if  saved.  If  they  are  jettiBoned  or  damaged 
hj  jettisoning,  the  owner  has  no  claim  to  contribution. 
He  can  only  make  nse  of  his  rights  against  the  master. 

Art  118.  The  statement  of  losses  and  damages  is 
made  np  by  experts  (average  staters)  in  the  place  where 
the  ship  is  discharged  at  the  instigation  61  the  com- 
mander. The  experts  are  nominated  by  the  Tribnnal  of 
Commeroe  if  the  discharge  takes  place  in  a  Belgian 
port. 

Art.  119.  The  spedaliBts  nominated  in  accordance 
with  the  preceding  article  apportion  the  losses  and 
damages.  The  apportionment  becomes  legally  binding 
on  approval  by  the  TribnnaL 

On  the  31st  Oct.  1902  the  action  came  on  for 
trial  before  Kennedy,  J.  without  a  jury  in 
Middlesex,  when  his  Lordship  decided  (87  £.  T. 
Bep.  716 ;  9  Asp.  Mar.  Law  Gas.  34i5 ;  (1903)  1 E.  B. 
lOlf)  that  the  proper  construction  was  that  the 
defendants  were  lx>und  to  pay  according  to  the 
foreign  statement,  if  the  foreign  law  recognised 
as  a  constituent  of  general  average  the  terms  of 
the  contract  between  the  parties;  and  that  the 
defendants  were,  therefore,  bound  to  recognise 
the  foreign  statement  if  made  np  according  to 
foreign  law.  His  Lordship  accordingly  gave 
judppnent  for  the  plaintiff. 

from  that  decision  the  defendants  now  ap- 
pealed. 

«r.  A,  HamiUon,  K.C.  and  /.  B,  Athin  for  the 
appellants. — ^In  the  various  cases  where  the  words 
^  general  average  as  per  foreign  statement "  have 
been  used,  the  general  average  statement  made 
up  abroad  has  Men  made  up  in  accordance  with 
i&e  general  law  of  the  foreijs^n  country.  The 
foreign  law  was  that  which  dominated  the  general 
average.  In  Mavro  v.  Ocean  Marine  Insti/rance 
Company  (32  L.  T.  Bep.  743 ;  2  Asp.  Mar.  Law 
Gas.  590 ;  li.  Bep.  10  0.  P.  414)  the  statement  of 
the  foreign  adjuster  was  made  at  Gonstantinople, 
by  the  law  of  which  port  the  adjustment  ought 
to  be  made  aooording  to  the  law  of  France,  ^d 
the  construction  put  upon  the  words  "general 
average  as  per  foreign  statement "  was  that  the 
adjustment  was  not  intended  to  be  conclusive 
unless  made  in  conformity  with  the  foreign  law. 
In  that  case  Blackburn,  J.  said :  **  I  constnie  the 
words '  general  average  as  per  foreign  statement ' 
to  mean  that  general  average  in  ^e  policy  shall 
indnde  such  losses  as  the  French  law  rep^ards  as 
fnticmtional  sacrificeB  made  for  the  benem*  of  the 


whole  adventure,  not  only  such  losses  as  a  foreign 
average  adjuster  shall  actually  state."  And  Gock- 
bum,  G.J.  said  that  what  is  general  average  is 
to  be  determined  by  the  law  of  the  foreign  place 
to  which  the  ship  is  bound.  In  the  case  of  J9en- 
dricke  v.  Australanan  Insurance  Company  (30  L.  T. 
Bep.  419;  2  Asp.  Mar.  Law  Gas.  44;  L.  Bep.  9 
G.  P.  460)  Lord  Goleridge,  G.J.  and  Brett,  J. 
treated  Harris  v.  Scaram^nga  (26  L.  T.  Bep.  797 ; 
1  Asp.  Mar.  Law  Gas.  339 ;  L.  'Bep.  7  G.  P.  481) 
as  having  decided  that  "upon  such  a  policy 
English  underwriters  are  bound  by  the  foreign 
adjustment  as  an  adjustment,  if  made  according  to 
the  law  of  the  country  in  which  it  was  made." 
See  also  The  BrigeUa  (69  L.  T.  Bep.  834 ;  7  Asp. 
Mar.  Law  Gas.  337;  (1893)  P.  189,  at  p.  199), 
where  Barnes,  J.  discussed  the  decision  in  Harris 
V.  Scaramanga  (tibi  sup,).  The  general  law  of 
the  land  in  accordance  with  which  the  foreign 
statement  is  to  be  binding  upon  the  defendants 
in  the  present  case  is  the  Belgian  code,  the  pro- 
visions of  which  thev  have  the  means  of  ascer- 
tumng.  But  fipecial  provisions  contained  in  a 
contract  to  which  the  defendants  were  not  parties 
ought  not  to  be  coupled  to  the  Belgian  code. 
They  did  not  intend  to  leave  it  in  the  power  of 
the  plaintiff  to  enlarge  their  liability.  They 
referred  also  to 

Dick&Mon  v.  Jardtne,  18  L.  T.  Bep.  717 ;  3  Mar, 

Law  Gas.  0.  S.  126 ;  L.  Bep.  3  C.  P.  639  ; 
M(mtgomery  and  Co.  v.  Indemnity  Mutual  Marine 

Assurance   Company  Limited^   86  L.    T.   Bep. 

462 ;  9  Asp.  Mar.  Law  Gas.  289 ;  (1902)  1  K.  B. 

784. 

[Williams,  L.J.  referred  to  The  Mary  Thomas 
C71  L.  T.  Bep.  104;  7  Asp.  Mar.  Law  Gas.  495 ; 
(1894)  P.  108).] 

Carver,  K.G.  and  De  Hart  for  the  respondent. 
— ^The  statement  was  made  up  at  Antwerp  by  the 
average  stater— the  place  where  it  ought  to  have 
been  made  up.  It  therefore  was  a  foreign  state- 
ment within  the  meaning  of  the  policy.  It  was  in 
accordance  with  the  law  of  Belgium,  which  recog- 
nises the  special  provisions  of  the  contract  of 
affreightment,  treating  as  the  subject  of  general 
average  that  which  the  parties  to  the  contract 
have  agreed  shall  be  so  treated.  Deck  cargoes 
are  allowed  in  general  average  where,  as  in  the 
present  instance,  they  are  permitted  according  to 
an  established  custom  of  navigation : 

Strang,  Steet,  and  Co.  v.  A,  Scott  and  Co.,  61  L.  T. 
Bep.  597 ;  6  Asp.  Mar.  Law  Cas.  419  ;  14  App. 
Caa.  661,  609. 

Even  if  the  average  statement  was  not  in  accord- 
ance with  the  law  of  Belgium,  the  defendants  are 
nevertheless  bound  by  an  average  statement  pre- 
pared at  Antwerp,  for  the  words  "  foreign  state- 
ment" mean  nothing  more  than  a  statement 
made  up  in  a  foreign  country.  The  parties  must 
be  taken  to  have  agreed  to  treat  the  foreign 
average  stater  as  an  arbitrator,  and  to  be  bound 
by  the  statement  whether  in  accordance  with  the 
law  of  the  country  where  made  up  or  not.  See 
the  observations  upon  this  subject  of  Bovill,  G.J. 
and  Keating,  J.  in 

Harris  v.  Scaramanga,  26  L.  T.  Bep.  797 ;  1  Asp. 
Mar.  Law  Cas.  339;  L.  Bep.  7  0.  P.  481,  at 
pp.  489,  490. 

[Th^  were  stopped  by  the  Gourt] 
/.  B,  Aihin  replied* 
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YAuaHAN  Williams,  L.J.— In  this  case  the 

Slaintiff,  who  is  a  shipowner,  effected  with  the 
efendant   company,   who   are    underwriters,    a 
time    policy  of   insurance  npon  his  ship    con- 
taining the  following  clause:  **Greneral  average 
payable    according   to  foreign  statement  if   so 
made  up  or  York- Antwerp  Ilules  if  in  accord- 
ance   with    contract    of    affreightment."      The 
plaintiff  sub-chartered  the  ship  to  third  persons, 
and  by  the  terms  of  that  charter-party  it  was 
provided  that  the  ship  might  cany  a  deck  load 
of  timber;   and  that  "in  case  of  average  the 
same  to  be  settled  according  to  York-Antwerp 
Bules  1890,  except  that  jettison  of  deck  cargo 
(and  the  freight  thereon)  for  the  common  safety 
shall  be  allowable  as  general  average."    The  ship 
sailed  for  Antwerp  with  a  deck  load,  and  in  the 
course  of  the  voyage  and  during  the  currency  of 
the  policy  she  suffered  damage,  so  that  it  became 
necessary  for    the  steamer's    safety,  in    conse- 
quence of  perils  insured  against,  to  jettison  part 
of  the  deck  cargo.    On  her  arrival  at  Antwerp 
an  average  statement  was  then  made  up,  and  the 
average  stater,  in  accordance  with'  the  terms  of 
the  charter-party,  included  the  lettison  of  deck 
cargo  in    general   average.     Then   there   were 
some    admistiions    between    the     parties,    and 
there  were  also    letters  which   passed  between 
the  solicitors  as  to  the  Belgian  law.     I  may 
as  well  read  the  most  impoHant  letter  in  full, 
as  it  is  very  short :  "  We  are  in  receipt  of  your 
letter,  dated  the  24th  inst.,  and  are  prepared  to 
admit  that  a  foreign  general  average  stiEktement 
was  prepared,  and  that  by  it  the  deck  cargo 
jettisoned   and   the   freight    thereon    were,    as 
required  by  the  contract  of  affreightment,  treated 
as  general  average  subject   to  your  admitting 
that,  apart  from  the  condition  in  the  charter- 
party,  such  loss  would  not  have  been  so  treated, 
as  it  is   not,  in  accordance  either  with   York- 
Antwerp  Bules  or  Belgian  law,  the  subject' of 
general  average."    Now,  that  being  the  nature  of 
the  action,  what  Kennedy,  J.  decided  was  this  : 
He  decided  in  favour   of  the  plaintiff  on  the 
ground  that  the  average  statement  as  made  up 
was  in  accordance  with  the  Belgian  law,  because 
the  Belgian  law  recognises  in  regard  to  general 
average  the  terms  of  any  special   oontntct  of 
affi^ghtment  that  the  parties — meaning  there 
the  parties   to  the  sub-charter,  the  contract  of 
affreightment  referred  to  really  in  the  policy — may 
have  chosen  to  make.    Kennedy,  J.  takes  notice 
also  of  another  contention  that  had  been  made  on 
.behalf  of  the  plaintiff,  which  contention  was  to 
the  effect  that,  having  regard  to  the  judgment 
of  BoviU,  O.J.    and  Keating,  J.  in  Ha/rris  v. 
Scaramanga  (26  L.  T.  Rep.  797 ;   1  Asp.  Mar. 
Law  Oas.  339 ;  L.  Bep.  7  0.  P.  481),  these  words 
in  the    policy  of   insurance,  '*  general  average 
payable  according   to   foreign  statement  if  so 
made  up,"  were  words  which  bound  the  under- 
writers, whether  the  foreign  statement  was  made 
in  accordance  with  the  Belgian  law  as  proved,  or 
whether  it  was  not.     But,    having  noticed  it, 
Kennedy,  J.  says  that  it  is  unnecessary  for  him 
to  decide  whether  or  not  that  assumption  or  that 
statement  of  law  by  Bovill,  O.J.  and  Keating,  J. 
was  correctly  made  or  not.    Now,  that  being  the 
state  of  things,  we  have  to  consider  whether  the 
judgment  of  Kennedy,  J.  is  right.    I  am  not  at 
all  prepared  to  say  that  Kenn^y,  J.'s  judgment 
may  not  be  supported  upon  tlie  ground  upon 


which  he  has  put  it  himself.  A  passage  from 
the  foreign  code  was  read  to  us,  and  it  would 
appear  from  that  passage  that,  according  to 
l&lgian  law,  if  there  is  a  special  contract  as 
between  the  parties  who  are  primarily  interested 
in  the  law  of  contribution — that  is,  the  shipowner 
and  the  cargo  owner — effect  is  given  to  that 
special  bargain  in  making  up  the  foreign  state- 
ment. It  is  also  said,  with  regard  to  the  particu- 
lar provision  of  Belgian  law,  that  a  deck  cargo 
does  not  come  within  the  rules  as  to  contribution; 
that  that  rule  is  subject  to  the  special  agreement 
of  the  parties  to  the  contract  of  affreightment 
Speaking  for  myself,  I  always  have  some  doaU 
as  to  whether  i!oreign  codes  are  by  themselveB 
admissible  as  evidence  of  foreign  law.  I  have 
always  thought  that  the  practice  was  not  to  give 
effect  to  a  foreign  code  unless  the  court  had  a  foreign 
expert  present  to  construe  the  foreign  code  and 
to  inform  the  court,  or  to  assist  the  court,  not  so 
much  in  construing  the  foreign  code,  but  in  the 
conclusion  of  fact  that  would  have  to  be  arrived 
at  in  the  English  courts  as  to  what  was  the 
foreign  law.  That  would  be  done  by  informing 
the  court  what  has  been  recognised  by  the  law 
in  the  foragn  country.  I  do  not  think  that  it  is 
part  of  the  duty  of  English  judses  to  take  a 
foreign  code  and,  unassisted  by  a  foreign  expert, 
to  construe  that  foreign  code,  because  that  is  to 
make  the  question  of  the  foreign  law  a  question 
of  law  and  not  a  question  of  fact.  I  always 
understood  that  it  was  a  question  of  fact  and  not 
a  question  of  law,  and  for  that,  amongst  other 
reasons,  I  prefer  myself  to  look  and  to  inquire 
and  see  whether  the  judgment  of  Kennedy,  J. 
can  be  supported  upon  other  grounds. 

Now,  in  the  first  place,  I  am  myself  disposed  to 
support  it  upon  the  passage  in  the  judgment  ci 
Bovill,  O.J.  and  Keating,  J .  in  Harria  v.  Scoro- 
manga  {uhi  sup.).  In  Sarris  v.  Scaramanga  the 
statement,  so  far  as  it  is  material  to  the  particu- 
lar part  of  this  paragraph  in  the  poUoy  that  I  am 
referring  to,  was  almost  identical  with  the  para- 
flpraph  here,  because  the  x>S'i'&gi^ph  in  Harru  v. 
acara/ma/aga  (uhi  sttp.)  was  "to  pay  general 
average  as  per  foreign  statement,  if  so  made  up," 
and  upon  p.  489  of  L.  Bep.  7  0.  P.  Bovill,  Cf. J. 
first  says  this :  "  It  seems  to  me  that  the  goienil 
effect  of  the  memorandum  is  to  make  the  under- 
writers liable  as  for  general  average  for  whatever 
the  owners  of  the  goods  might  be  called  upon  to 
pay  on  that  account  by  the  foreign  statement  of 
adjustment.  This  memorandum" — that  is,  the 
memorandum  of  the  foreign  statement,  if  so  made 
up — "  was  probably  introduced  in  order  to  avoid  all 
q^uestions,  not  only  as  to  the  propriety  of  par- 
ticular items  being  ti^eated  as  the  subjects  of 
general  average,  but  also  as  to  the  correctness  of 
the  appointment ;  and  I  find  it  difficult  to  plaoe 
any  other  reasonable  construction  upon  the  terms 
of  the  policy  and  memorandum."  Then  he  deals 
with  the  question  of  the  law  of  England  and  the 
law  of  Bremen,  and  goes  on :  *'  It  seems  to  me, 
however,  that  under  the  terms  of  this  policy  the 
underwriters  and  the  assured  have  both  agreed 
to  accept  the  adjustment  and  statement  A  the 
average  stater  in  the  foreign  port^  if  and  whan 
made,  as  conclusive  between  them,  both  in  prin- 
ciple and  in  details,  as  to  the  loss  which  the 
underwriters  are  to  undertake  in  respect  of 
general  average,  subject  to  the  exception  of  ai^ 
matters,  snoh  as  capture  or  seizure,  which  are 
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exolnded  by  the  express  terms  of  the  policy." 
And  then,  on  the  top  of  p.  490,  he  says:  "It 
seems  to  me  that,  by  the  express  agreement 
of  the  parties  contained  in  the  memorandum,  it 
is  not  open  to  us  to  determine  it " — ^that  is,  the 

gnestion  whether  the  claim  was  to  be  determined 
y  the  English  court  or  by  the  statement  of  the 
foreign  average  stater  at  Bremen — "  and  that  we 
have  only  to  see  whether  the  foreign  adjustment 
which  gives  rise  to  this  claim  hais  be^  in  fact 
made  or  not.  Has  there,  then,  been  such  a  state- 
ment of  general  average  made  in  Bremen  with 
respect  to  the  amount  now  claimed  P  And  how 
does  the  matter  stand  upon  the  facts  as  stated 
in  the  special  case?"  I  think  myself  that,  so 
far  from  there  being  anything  inconsistent  with 
mercantile  usage  and  mercantile  convenience  in 
so  readinff  this  statement  appearing  in  this  policy, 
and  which  has  appeared  in  hundrods  of  policies 
before,  being  a  very  usual  clause,  I  think  it  is  in 
aooordanoe  vdth  mercantile  convenience.  The 
parties  primarily  interested  in  the  adjustment 
for  the  purpose  of  carrying  into  effect  the  rights 
to  contribution  based  upon  the  law  of  general 
average  may  conveniently  be  left  to  deal  with 
questions  of  contribution  Doth  in  their  contracts 
of  ^  affreightment  and  in  other  respects.  If 
adjustment  has  to  be  effected  in  a  foreign  port, 
it  seems  to  me  obviously  convenient  that  tnere 
should  be  an  express  provision  that  the  under- 
writers in  such  a  case  shall  stand  in  the  shoes  of 
the  ^rties  primarily  liable.  In  my  view  of  the 
law  it  is  perfectly  plain  Uiat  in  the  absence  of 
any  special  provision  such  would  be  the  law. 
You  would  not  require  any  special  clause  to  say 
this ;  it  would  be  the  law  without  a  special  clause. 
Then  in  this  particular  clause  are  the  words 
following:  "If  so  made  up  or  York- Antwerp 
Bules  if  in  accordance  with  contract  of  affreight^ 
ment."  It  is  said  that  the  effect  of  those  latter 
words  is  that  the  only  case  in  which  the  ship- 
owner is  to  be  entitled  to  affect  the  matter  of 
contribution  by  the  contract  of  affreightment  is  in 
case  he  adopts  the  York- Antwerp  Bules  without 
any  qualifications.  And  it  is  said  that  the 
result  of  that  is  that  in  this  case  the  court  ought 
to  apply  the  Belgian  law  here,  and  to  give  no 
effect  whatsoever  to  the  York- Antwerp  Bules  as 
qualified  by  the  words  of  exception;  and  that 
tnat  means  that  the  court  oueht  to  eo  back  to 
the  simple  Belgian  law  unqualined  by  uds  special 
bargain.  I  cannot  so  read  these  words.  I  think 
that  there  is  nothing — at  all  events  in  these 
words — ^which  in  the  uishtest  degree  pre  vents  us 
from  applying  the  rule  Gud  down  by  Bovill,  0. J. 
and  Keating,  J.  in  Rarrie  v.  Scaramanga  (ubi 
9up.).  Taking  this  view  of  the  case,  it  seems  to 
me  unnecessary  to  consider  the  otiier  questions 
that  have  been  raised  in  this  case.  The  ground 
of  my  decision  is  simply  that  I  apply  here  the  rule 
laid  down  by  Bovill,  O.J.  and  Keating,  J.  in 
Harris  v.  Scaramanga  (uhi  ttip.) ;  and,  applying 
that  rule,  I  think  that  the  underwriters  here  are 
bound  by  the  foreign  statement  so  made  up.  It 
was  said  in  this  case,  in  addition,  that  we  ought 
not  to  come  to  this  conclusion  for  the  reason  of 
Beveral  passages  which  were  read  to  us,  one  from 
the  case  of  mavro  v.  Ocean  Mo/rine  Insurance 
Company  (82  L.  T.  Bep.  743;  2  Asp.  Mar. 
Law  Gas.  590 ;  L.  Bep.  10  0.  P.  414)  in  the 
judgment  of  Oockbum,  G.J.,  where  he  says: 
"TJEe.  only  sensible  construction  appears  to  be 

,     ToL.  IX.,  N.  S. 


this :  the  underwriter  is  only  to  be  liable  for  a 
general  average,  but  what  is  general  average  is  to 
be  determined  by  the  law  of  the  foreign  place  to 
which  the  ship  is  bound.''  I  quite  agree,  but  that 
only  means  in  the  absence  of  a  special  bargain ; 
and  in  my  judgmeLt  in  this  particular  case  there 
was  a  special  bargain,  if  this  contract  is  properly 
construed,  whereby  the  underwriters  agreeNi 
to  accept  the  avera^  statement  abroad,  if 
so  made  up,  as  binding  upon  all  parties.  I 
think,  therraore,  the  judgment  of  Kennedy,  J. 
must  be  afiSrmed  and  this  appeal  dismissed  with 
costs. 

BoMEB,  L.J. — ^I  have  come  to  the  same  con- 
clusion. It  is  admitted  by  the  appellants'  counsel 
in  the  case  before  us  tnat  with  regard^  to  the 
clauses  of  the  policy  of  insurance  which  are 
material,  the  general  average  was  not  to  be  made  up 
according  to  the  York- Antwerp  Bules  inasmuch 
as  having  regard  to  the  special  terms  of  the  con- 
tract of  affreightment  here  which  purported  to 
incorporate  these  clauses  vdth  some  exceptions,  it 
could  not  be  said  that  in  the  meaning  of  tliis 
policy  of  insurance  the  general  average  could  be 
provided  by  the  contract  of  affreightment  to  be 
per  York- Antwerp  Bules;  theapp^ants'  counsel 
rested  their  contention  accormngly  on  this: 
They  said  that  the  general  average  ought  to  have 
been  made  payable  according  to  foreign  statement, 
whatever  tnat  term  ''foreign  stat^ent"  may 
have  meant  in  this  policy  of  insurance.  Now, 
there  are  two  clauses  in  the  policy  of  insurance 
dealing  with  the  same  subject-matter.  They  only 
differ  in  this,  that  in  the  clause  in  the  body  of 
the  policy  the  words  are  "  general  average  pay- 
able according  to  foreign  statement  if  so  made 
lip,"  and  the  words  "  if  so  made  up  "  are  omitted 
from  the  corresponding  clause  in  what  are  called 
the  Institute  Time  Glauses  1900.  But  it  is  clear 
to  my  mind  that  the  two  clauses  must  be  read 
toge&er ;  and  I  have  no  hesitation,  therefore,  in 
coming  to  the  conclusion  that  in  this  policy  the 
foreign  statement  which  is  meant  is  the  foreign 
statement  if  so  made  up.  Now,  I  think  that,  oy 
agreeing  that  general  average  shall  be  payable 
according  to  foreign  statement  if  so  made  up,  the 
parties  have  in  effect  agreed  to  be  bound  by  the 
foreign  statement  if  so  made  up  as  it  exists  in  faot» 
only  subject  to  two  observations  which  I  am  about 
to  make.  In  the  first  place,  I  think  in  order  to  bind 
the  parties  that  the  statement  so  made  up  must 
have  been  made  up  in  good  faith.  It  is  not  chal- 
lenged here  by  the  appellants  that  the  statement 
has  not  heea  made  up  in  good  faith.  Moreover,  I 
should  like  to  make  a  reservation  for  further  con- 
sideration if  the  case  I  am  about  to  mention 
should  hereafter  arise — ^that  is  to  say,  if  the  state- 
ment be  made  up  according,  say,  to  the  law  of  the 
port  which  recognised  the  special  terms  of  the  con- 
tract of  affreightment.  I  ooubt  if  the  parties  to 
the  policy  of  insurance  in  a  case  like  the  present 
would  be  bound  by  the  statement  if  the  contract 
of  affreightment  imported  terms  as  to  general 
average  of  a  special  and  unusual  character,  which 
could  not  reasonably  have  been  contemplated  by 
the  parties  to  the  policy  of  insurance.  If  such  a 
case  arises  I  should  luce  to  further  consider  it; 
but  such  a  case  does  not  arise  here.  I  may  point 
out  that  jettison  of  deck  cargoes  is  in  many  cases 
allowable  as  general  average— for  example,  by 
English  law  in  the  case  of  voya^^  where  deck 
cargo  is  permitted  by  the  establShed  custom  of 
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nayigation.  And  I  may  point  oat  that  in  the 
present  case  the  voya^  was  one  where  deck  cargo 
was  so  permitted,  and  in  the  present  case,  there- 
fore, it  could  not  be  said  that  the  contract  of 
a£h:«ightment  so  far  as  it  referred  to  deck  cargoes 
was  of  so  special  or  unnsual  a  character  as  to  be 
outside  the  reasonable  contemplation  of  the 
parties  to  the  policy  of  insurance.  In  the  present 
case,  therefore,  I  hare  no  hesitation  in  saying  for 
myself  that  I  think  the  parties  are  bound  by  the 
statement,  which  was,  in  fact,  made  up  at 
Antwerp,  and  which  decides  to  my  mina  the 
rights  of  the  parties.  I  agree,  therefore,  in 
thmking  that  the  appeal  fails. 

Stislino,  L.J. — I  am  of  the  same  opinion.  For 
myself  I  agree  with  the  reasoning  of  Kennedy,  J. 
The  appellants  invite  us  to  deal  with  the  present 
case  reading  as  applicable   thereto    the   words 
"General  average  payable  according  to  foreign 
statement  if  so  made  up"  as  meaning  a  state- 
ment made  up  in  conformity  with  foreign  law. 
Now,  the  statement  was  made  up  at  ^twerp, 
which  was  the  proper  place    for  making  it  up, 
and  what  is  sued  for  in  the  present  case  is  the 
contribution  as  defined   by  that  foreign    state- 
ment.   But  it  is  said  that  that  statement  was 
not  in  accordance  with  the  general  law  of  Belgium, 
and  that  these  words  which  I  have  already  read 
ought  to  be  treated  as  meanine  tJiat  the  general 
average  is  to  be  payable  accormng  to  the  general 
law  of  the  country  where  it  is  made  up,  and  not 
in  accordance  with  any  specific  agreement  which 
may  be  made  between  the  parties,  even  if  such 
could  be  recognised  by  the  law.    Now,   I   am 
unable  for  myself  to  construe   these  words  as 
referring  to  the  general  law  of  the  country.    Jt 
seems  to  me  that  to  do  so  is  to  give  no  effect  to 
the  words   "  if  so  made  up."     By  those  words  I 
think  the  parties  meant  in  some  sense  or  other  to 
bind  themselves  to  a  statement  actually  made  up 
in  the  foreign  country.    And  the  utmost,  it  seems 
to  me,  that  could  be  introduced  as  qualification 
would  be  that,  if  it  is  not  the  actual  statement 
made  up  by  the  average  adjuster  holding  the 
official  position  there,  it  should  be  in  acooixlanoe 
with  the  law  of  that  country,  so  as  to  be  valid  and 
binding  in  that  country  when  made.     Now,  I 
understand  it  to  be  conceded  by  both  the  learned 
counsel  for  the  appellants  that,  in  point  of  fact, 
the  law  of  Belgium  does  recognise  the  existence 
of  special  agreements,  and  does  give  effect  to  them 
in  respect  of  any  contract  which  they  might  con- 
tain with  respect  to  general  average.    For  these 
reasons,  which  are  those  of  Kenne^,  J.,  I  should 
be  prepared  to  follow  his  decision.    I  also  agree 
with  the  view  which  has  been  expressed  by  my 
brethren,  if  that  be  not  the  case,  as  to  the  effect 
which  ought  to  be  given  to  the  clause. 

Appeal  dismissed. 

Solicitors  for  the  appellants,  W<dtons,  Johnson^ 
Bvhh,  and  Whatton. 

Solicitors  for  the  respondent,  SUhhard,  Gibson, 
and  Co.,  agents  for  Gibson,  Pybus,  and  Pybtu 
Newcastie-upon-Tyne. 


Aug.  1, 3, 4,  and  5, 1903. 

(Before  Yattghan  Williams,  Bomnb,  and 

Stirling,  L.JJ.) 
HowsoN  V.  Atlantic  Transport  Company,  (a) 

APPBAL  FROM  THB   KING's  BENCH  DIYISIOH. 

Carriaae  of  goods-^Dcmiage  to  cargo — Eaosepticm 
in  buls  of  lading^Harter  Act  {Act  of  Congntt 
of  U.8.A.  1893) —  "  J'auZfe  or  errors  in  iks 
management  of  vessel" 

By  sect.  3  of  the  Harter  Act  (U.8.A.)  1893,  which 
was  incorporated  in  certain  biUs  of  lading  under 
which  butter  was  shipped  at  New  York  for  car- 
riage to  London,  if  the  owner  of  any  vessel  Uwu- 
porting  msrchandise  shaU  exercise  due  diligenM 
to  mc%e  the  vessel  seaworthy  and  properly 
manned  a/nd  equipped,  then  the  owner  isietb 
be  held  rewonsible  for  damage  or  loss  "resulimg 
from  faults  or  errors  in  navigoHon,  or  in  the 
management  of  the  said  vessel."  Owing  to  (he 
negligence  of  the  persons  in  charge  of  the  refrigs- 
raHng  apparatus  with  which  the  ship  was  fitted, 
the  butter  was  damaged, 

Seld,  that  the  phrase  **  faults  or  errors  in  . 
the  management  of  the  said  vessel "  meant  t» 
the  management  of  the  said  vessel  cmk  vessel ; 
that  the  refrigerating  apparatus  not  having  betn 
introduced  into  the  vessel  for  the  special  vwrposs 
of  the  butter,  but  for  the  purpose  of  coding  the 
vessel  and  to  be  used  for  its  provisions  aivaudble 
for  consumption  during  the  voyage,  mMMMemefst 
of  the  refrigerating  appa^ratus  was,  in  the  par- 
tictUar  circumstances,  management  of  the  vtisd ; 
and  that,  the  damage  to  the  butter  havii^ 
resulted  from  the  negligence  of  the  crew  in 
working  this  part  of  the  vessel,  the  shipownen 
were  relieved  from  liahility  in  respect  of  such 
damage  by  virtue  of  sect.  3  of  the  Harter  AcL 

Decision  of  Kennedy,   J.    (87  L.   T.  Bep.   717; 
9  Asp.  mar.  Law  Gas.  347)  affirmed. 

Sbtbral  parcels  of  butter,  amountine  in  all  to 
206  tubs  and  170  boxes,  were  shipped  at  I^ew  York 
on  board  the  defendants'  ship  for  oaniage 
to  Ixmdon  under  two  biUs  of  lading  each  siened 
by  the  defendants  and  dated  the  29th  June 
1900. 

It  was  thereby  provided  that  the  shipment 
should  be  subject  to  all  the  terms  and  provioooi 
of,  and  aU  the  exemptions  from  liabili^oontaiiiad 
in,  the  Act  of  Congress  of  the  United  Ststee 
approved  on  the  13th  Feb.  1893,  and  entitled  *' An 
Act  relating  to  navigation  of  vessels,  Ac"— com- 
monly known  as  the  **  Harter  Act." 

By  that  Act  it  is  provided  as  follows : 

Seot.  1.  That  it  shaU  not  be  lawful  for  the  msaafar, 
agent,  master,  or  owner  of  any  veseel  trasspartiBf 
merohandiae  or  property  from  or  between  ports  of  tke 
United  States  and  foreign  ports  to  insert  in  any  bill  of 
lading  or  shipping  doonment  any  olaose,  covensnt,  or 
agreement  whereby  it^  he,  or  thqr  shall  be  relieredfroB 
liability  for  loss  or  damage  arising  from  negligeoee,  fMlt 
or  fnlnre  in  proper  loading,  stowage,  onstody,  oare,  cr 
proper  delivery  of  any  and  all  lairfol  merohandiae  cr 
property  oommitted  to  its  or  their  oharge.  Any  aa^ 
all  words  or  olanaee  <^  snoh  import  inaerted  in  biUa  of 
lading  or  shipping  receipts  shall  be  nnU  and  void,  and  of 
no  effect. 

Seot.  2.  That  it  shall  not  be  lawfol  for  aaj 
vessel  transporting  merohandiae  or  property  ^^ob^  * 
between  ports  of  the  United  States  ci  America  tfj 

(a)  Beporled  by  S,  A.  SoaiTOELiT,  Baq.,  Banialir^^'lAV. 
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poitB,  b«r  owner,  mMtor,  agent,  or  muiager,  to 
infert  in  any  bill  of  lading  or  shipping  docnment  any 
oofenant  or  agreement  whereby  the  obligaticmB  of  Uie 
owner  or  ownera  of  the  said  veasel  to  exeroifle  dne 
dUigenoe,  properly  eqnip,  man,  provision,  and  outfit  said 
vessel,  and  to  make  said  vessel  seaworthy  and  capable  of 
performing  her  intended  voyage,  or  whereby  the  obliga- 
tions of  the  master,  officers,  agents,  or  servants,  to  care- 
fully handle  and  stow  her  cargo,  and  to  care  for  and 
properly  deliver  same,  shall  in  anywise  be  lessened, 
weakened,  or  avoided. 

Sect.  3.  That  if  tiie  owner  of  any  vessel  transporting 
marohandise  or  property  to  or  from  any  port  in  tito 
United  States  of  America  shall  exercise  dne  diligence 
to  make  the  said  vessel  in  all  respects  seaworthy,  and 
properly  manned,  equipped,  and  supplied,  neither  the 
vnesel,  her  owner  or  owners,  agent,  or  charterers  shall 
bsoone  or  be  held  responsible  for  damage  or  loss 
resulting  from  faults  or  errors  in  navigation  or  in  the 
management  of  said  vessel  ...  or  the  inherent 
defect,  quality*  or  vice  of  the  thing  carried. 

Thebntter,  which  was  in  apparent  t^od  order 
and  condition  when  shipped  at  New  York,  was 
delivered  in  Ixmdon  to  the  plaintiff,  the  indorsee 
of  the  bills  of  ladine,  to  whom  the  property  in  the 
goods  passed  by  snon  indorsemeniC  in  a  damaged 
condition,  the  depreciation  on  the  same  amonnt- 
isutf  as  the  plaintiff  alleged,  to  250Z. 

The  bntter  was  carried  in  insolated  chambers 
connected  with  the  refrigerating  apparatus  ¥dth 
which  the  ship  was  snpj^ied  for  tne  purpose  of 
enabling  her  to  cany  perishable  goods  during  the 
summer  months. 

^  There  were  eight  of  such  chambers,  of  which 
six  were  used  for  tiie  car^  carried,  and  two 
for  the  purpose  of  preserving  the  ship's  pro- 
visions. 

At  the  time  of  the  shipment  the  insulated 
chambers  were  cooled  down  to  a  proper  tempera- 
ture for  the  reception  of  the  butter,  and  the 
refrigerating  machinery  was  in  good  working 
order. 

The  damage  to  the  butter  was  caused  by  the 
faUure  on  ttie  part  of  those  in  charge  of  the 
refrigerating  machinery  during  the  voyage  to 
properly  work  the  same,  whereby  the  msulated 
chambeors  were  not  kept  at  a  proper  and  sufficiently 
low  temperature. 

The  plaintiff  brought  an  action  against  the 
defendants  claiming  &01,  damages,  wiui  interest 
thereon  at  5  per  cent,  from  the  Slst  Aug.  1900. 

The  defendants  contended  that  the  negli^^ce 
in  the  management  of  the  refrigerating  machmery 
was  a  fault  or  error  in  the  management  of  the 
vessel. 

In  Nov.  1902  the  action  came  on  for  trial 
before  Kennedy,  J.  sitting  without  a  jury,  when 
his  Lordship  decided  (87  Ij.  T.  Rep.  717 ;  9  Asp. 
Mar.  Law  Gas.  347)  that  the  neglect  to  keep  the 
chambers  sufficiently  cooled  during  the  voyage 
was  a  t&nit  or  error  "  in  the  management  of  the 
"vessel"  within  the  meaning  of  the  bills  of 
lading;  and  that  the  defendants  were  conse- 
quenuy  exempted  from  liability  for  the  damage 
to  the  goods. 

From  that  decision  the  plaintiffs  now  appealed. 

/.  A.  Hamilton,  K.O.  and  Loeknis  (with  them 
Bieardo)  for  the  appellants.  —  The  questions 
which  the  court  has  to  consider  in  this  case  are, 
first,  what  is  the  meaning  of  '* seaworthy"  in 
sects.  2  and  3  of  the  Barter  Act ;  and,  secondly, 
whai  is  the  meaning  of  "management  of  the 


said  vessel "  in  sect.  3.  The  terms,  provisions,  and 
exceptions  of  that  Act  are  to  be  treated  as  if 
the^  had  been  set  out  verbatim  in  the  bills  of 
ladmg: 

Dohell  V.  Steamship  Rosamore  Company,  73  L.  T. 
Bep.  74;  8  Asp.  Mar.  Law  Gas.  33;  (1895) 
2  Q.  B.  408. 

In  the  absence  of  anything  to  the  contraiy  con- 
tained in  the  bills  of  lading,  there  is  implied  in  it 
an  absolute  warranty  by  the  shipowners  that  the 
refrigerating  machinery  in  the  snip  was  fit  at  the 
time  of  the  shipment  of  the  butter  to  properly 
preserve  it : 

Owners  of  Cargo  on  Board  the  Steamship  Maori 
King  v.  Hughes,  73  L.  T.  Bep.  141 ;  8  Asp.  Mar. 
Law  Gas.  65 ;  (1895)  2  Q.  B.  550. 

The  English  cases  which  have  dealt  with  the 
question  of  "  management "  are 

The  Ferro,  68  L.  T.  Bep.  418 ;  7  Asp.  Mar.  Law 

Gas.  309 ;  (1893)  P.  38 ; 
The  Qlenothil,  73  L.  T.  Bep.  416 ;  8  Asp.  Mar.  Law 

Gas.  218 ;  (1896)  P.  10 ; 
The  Rodney,  82  L.  T.  Bep.  27 ;  9  Asp.  Mar.  Law 

Gas.  39 ;  (1900)  P.  112 ; 
The  Acomae,  63  L.  T.  Bep.  737 ;  6  Aap.  Mar.  Law 

Gas.  579  ;  15  P.  Div.  208. 

There  are  also  American  authorities,  with  judg- 
ments in  which  the  observations  upon  the  Harter 
Act  are  in  point  here,  and  are  of  considerable 
weight : 

Botany  Worsted  Mills  v.  Knott,  76  Fed.  Bep.  582  ; 

82  Jh,  471 ; 
The  Prussia,  92  Fed.  Bep.  838 ;  on  appeal,  93  Ih. 

837; 
Calderon  v.  Atlas  Steamship  Company,  170  U.  S. 

Bep.  271. 

Another  point  is  that  sect.  3  of  the  Harter 
Act  is  a  negligence  clause.  The  principle  has 
over  and  over  again  been  laid  down  that  when 
shipowners  stipulate  for  exemption  from  the 
exercise  of  care,  they  must  do  so  in  clear  and 
explicit  terms.  The  best  authority  for  the  pro- 
position, in  which  all  the  authorities  are  sum- 
marised, is 

Steinman  and  Co,  v.  Angier  Line  (1887)  Limited, 
64  L.  T.  Bep.  613 ;  7  Asp.  Mar.  Law  Gas.  46 ; 
(1891)  1  Q.  B.  619,  at  p.  623. 

They  referred  also  to 

Burton  and  Co,  v.  English  and  Co.,  49  L.  T.  Bep. 
768 ;  5  Asp.  Mar.  Law  Gas.  187 ;  12  Q.  B.  Div. 
218. 

Bohson,  K.O.  and  D,  Stephens  for  the  respon- 
dents.— The  first  question  is  what  is  the  vessel 
itself.  It  must  not  only  be  a  ship  to  go  through 
the  water,  but  a  ship  as  affecting  the  cargo— 
to  cany  the  cargo.  The  shipowners  are  bound 
to  give  the  shippers  a  ship  which  can  safely 
cany  their  cargo — a  ship  which  is  fit  for  the 
purpose  for  which  it  is  employed.  The  refri- 
gerating machinery  is  part  of  the  ship  for  the 
purpose  of  carrying  the  cargo  of  butter;  it  is 
part  of  the  ship  to  which  the  obligation  of  "  sea- 
worthiness" applies.  That  is  a  conclusive  test 
as  to  what  is  and  what  is  not  part  of  the  ship. 
The  refrigerating  machinery  is  as  much  a  pi^ 
of  the  ship  as  the  material'  by  which  it  Ib  con- 
nected or  the  rudder  or  any  other  part.  It  is 
the  necessary  part  of   that  which  carries   the 
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oargo.    Aa  to  the  question  of  seaworthineBs  or 
fiti^ss  for  the  purpose  of  carrying  a  cargo,  see 

QueefUkmd   National    Bank   v.    P0mnMular  and 

Oriental  SteanUMp  Company  Limitod,  78  L.  T. 

Bep.  67 ;  8  Asp.  Mar.  Law  Gas.  388 ;  (1898) 

1Q.B.567; 
Stetl  V.  State  Line  Steamship  Company,  37  L.  T. 

Bep.  888 ;  3  Asp.  Mar.  Law  Gas.  516 ;  3  App. 

Gas.  72. 

American  cases  upon  the  question  of  seaworthi- 
ness are 

The  Mesfiean  Prince,  82  Fed.  Bep.  484 ;    91   Ih. 

1003; 
The  Strathdon,  89  Fed.  Bep.  374. 

/.  A.  Hamilton,  K.O.,  in  reply,  referred  to 

Tatteraall  r.  National  Steanuhip  Company,  50 
L.  T.  Bep.  299 ;  5  Asp.  Mar.  Law  Gas.  206  ;  12 
Q.  B.  DiT.  297  ; 

The  Thames,  61  Fed.  Bep.  1014. 

Yaughan  Williams,  L.  J. — This  case  seems  to 
me  to  be  rather  on  the  border  line.  But  the 
question  that  we  have  to  decide  is  really  a  question 
of  fact,  and  not  a  question  of  the  construction  of 
the  clauses  that  hare  been  imported  into  this  biU 
of  ladinff  from  the  Harter  Act.  Now,  the  decision, 
as  I  understand  it,  of  Kennedy,  J.  comes  to  this  : 
He  finds  that  the  vessel  at  the  moment  of  start- 
inff  on  this  voyage  carrying  this  butter  was,  in 
all  respects,  seaworthy  and  jproperly  manned, 
equipped,  and  supplied.  Havmg  come  to  that 
conclusion,  he  also  comes  to  pother  conclusion  of 
fact,  which  is  that  the  damage  which  admittedly 
occurred  in  respect  of  this  butter,  by  reason  of  its 
not  being  kept  cool  in  the  refrigerating  chambers, 
was  a  damase  which  arose  in  tbe  management  of 
the  vessel  1  do  not  think  that  anyone  dealing 
with  these  clauses  imported  from  the  Harter  Act 
would  deuT  that  if  those  two  conclusions  of  fact 
of  Keimeij,  J.  are  right,  his  ultimate  judgment  is 
right.  If  it  is  really  true  that  at  the  moment  of 
commencing  the  voyage  the  ship  was  seaworthy 
and  pro^ny  manned,  equipped,  and  supplied, 
and  if  it  is  also  true  that  the  damage  which  has 
occurred  to  this  butter  is  damage  resulting  from 
the  management  of  the  vessel,  it  would  seem  to 
be  an  irresistible  conclusion  that  the  shipowner  is 
relieved  from  liability  in  respept  of  the  damage. 
Now,  one  has  to  consider  first  what  are  the  facts 
in  this  coBe,  and  see  whether  the  evidence  is  such 
and  the  facts  which  are  admitted  are  such,  as  to 
justify  the  conclusion  of  Kennedy,  J.  But 
before  doing  that  I  want  to  say  a  word  or  two 
about  these  clauses  which  ha^e  been  imported. 
Clause  1  is  the  first  which  is  imported.  That  is  a 
section  which  deals  with  the  improper  care  of  the 
cargo,  and  it  forbids  clauses  beinp^  introduced  by 
the  shipowner  which  shall  relieve  him  from  liability 
for  the  improper  care  of  car^.  Clause  2  is  rather 
more  complicated,  and  it  is  better  therefore  to 
read  it  in  this  case :  *'  It  shall  not  be  lawful  for 
any  vessel  transporting  merchandise  or  property 
from  or  between  porte  of  the  United  States  of 
America  and  foreign  ports,  her  owner,  master, 
agent,  or  manager,  to  insert  in  any  bill  of  lading 
or  shipping  document  any  covenant  or  agreement 
whereby  the  obligations  of  the  owner  or  owners 
of  the  said  vessel  to  exercise  due  diligence,  pro- 
perly equip,  man,  provision,  and  outfit  said  vessel, 
and  to  make  said  vessel  seaworthy,  and  capable  of 
performing  her  intended  voyage.  .  .  .'*  There 
18  the  first  part  of  clause  i  preventing  the  ship- 


owner relieving  himself  in  anv  wa^  from  the 
obligation  of  seaworthiness.  Then  it  goes  <m 
with  a  further  prohibition  that  he  is  not  to  intro- 
duce any  clauses  '*  whereby  the  obligations  of  tiie 
master,  oifioera,  agents,  or  servants  to  oarsfoUy 
handle  and  stow  ^  cargo,  and  to  care  for  and 
properly  deliver  same,  shall  in  anywise  be 
lessened,  weakened,  or  avoided."  Now  we  han 
not  got  to  apply  either  of  these  two  clauses  to 
the  present  case,  for  the  present  case  is  not  ci  a 
character,  and  the  claim  is  not  of  a  character, 
which  raises  the  question  whether  there  an 
clauses  in  this  bill  of  lading  which  are  prohibited 
by  these  words.  But  we  have  heard  a  good 
deal  about  these  two  clauses,  and  for  ihii 
reason,  that  Mr.  Hamilton  and  Mr.  Bobson  tain 
a  different  view  of  the  three  clauses  as  a  whole. 
Mr.  Hamilton  says  you  must  construe  clause  3  m 
the  light  of  clauses  1  and  2,  and  he  says  when 
you  find  in  clauses  1  and  2  that  it  is  prohilnted 
to  introduce  into  a  bill  of  lading  or  other  shipping 
document  anything  which  shidl  relieve  the  ship- 
owner of  his  liabiUty  to  stow  properly  or  to  care- 
fully handle  and  stow  a  cargo,  and  to  care  for 
it  properly  and  deliver  the  same,  or  by  which 
such  obligations  shall  in  anywise  be  lessened, 
wMkkened,  or  avoided,  it  is  quite  plain  that  yoa 
must  not  put  upon  the  words  '*  in  navigation  or 
in  the  management  of  the  said  vessel"  which 
occur  in  clause  3  any  meaning  which  will  neutralise 
or  take  away  the  effect  of  the  provisions  in 
clauses  1  and  2.  Further  he  says  that  if  yon 
come  to  the  conclusion  that  Kennedy,  J.  did,  that 
the  mismanagement  of  this  refrigenUing  maohins 
was  mismanagement  of  the  verael,  the  effect  of 
that  is  really  that  you  are  neutralising  and 
reducing  to  nothing  the  provisions  in  clauses  1 
and  2.  Mr.  Bobson,  on  the  other  hand,«say8 
clauses  1  and  2  are  merely  two  independent  pro- 
hibitions —  these  are  things  you  snail  not  do. 
Then  he  says  that  clause  3,  instead  of  allowing 
the  shipowner  and  the  shipper  to  determine  what 
their  respective  positions  are,  the  Act,  by  clause  3, 
defines  what  those  obligations  shall  be  for  the 
future.  He  says  that  that  is  the  proper  way  of 
construing  clause  3,  and  that  you  have  no  right  to 
read  it  as  a  connected  clause  with  clauses  1  and  2. 
There  is  a  sood  deal  to  be  said  for  both  sides,  bat 
the  conclusion  I  have  come  to  myself  is  that  they 
are  neither  of  them  quite  right;  that  the  one 
makes  tiie  dependence  stronsrer  than  it  really  is, 
and  the  other  idleges  more  independence  than  we 
should  really  find  in  these  clauses.  Taking  that 
view,  when  I  come  to  read  these  words  I  so  &r 
agree  with  Mr.  Hamilton  that  I  think  that  "in 
the  management  of  the  said  vessel "  means  in  the 
management  of  the  vessel  qua  vessel.  I  do  not 
think  that  "  the  management  of  the  said  vessel  ** 
is  at  all  the  same  thing  as  "in  navigation.'* 
What  vou  have  to  ask  yourself,  in  my  jodgment, 
is:  Wnat,  for  the  purpose  of  clause  3,  is  the 
meaning  of  *'in  the  management  of  the  said 
vessel  P  "  I  repeat  it  means  in  the  management  of 
the  said  vessel  qtid  vessel.  Now,  under  those 
circumstances,  if  you  had  had  in  this  case  some 
appliance  placed  in  the  refrigerating  chamber 
where  the  butter  was,  simply  tor  the  purpose  of 
refrigerating  the  butter,  I  should  have  hesitated 
?ery  much  to  say  that  the  refrigerating  wparatas 
was  part  of  the  vessel ;  and  I  uiould,  I  think,  not 
have  oeen  able  to  persuade  myself  to  oome  totte 
conclusion  that  nummanagement  of  that  apeoial 
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apparatus  was  a  Tnismanagement  of  the  vessel. 
Bat  it  is  not  the  fact  here  tnat  this  refrigerating 
machine  was  introduced  into  this  ship  with  speciid 
reference  to  this  batter.  It  was  no  more,  to  my 
mind,  introduced  into  this  ship  with  reference  to 
this  butter  than  the  port-holes  or  the  remova- 
bility  of  the  hatches  for  the  purpose  of  ventilaidon, 
or  any  other  Tentilating  apparatus,  could  be  said 
to  be  introduced  for  the  purpose  of  a  particular 
carpo.  I  think  that  on  the  evidence  this  ref rise- 
ratmg  machine  was  put  in  the  ship  for  uie 
purpose  of  cooling  the  ship.  It  is  quite  true  that 
when  you  get  the  refrigerating  machine  tdiere  you 
could  apply  it  either  to  cool  &e  butter,  which  in 
this  case  happened  to  be  in  chambers  A,  B,  0,  and 
D,  or  the  meat,  which  happened  to  be  in  chambers 
£  and  F,  or  the  store-room  of  the  ship,  in  which 
the  provisions  for  consumption  on  the  voyage 
were  Kept.  You  could  use  it  for  any  of  those  pur- 
poeee.  But,  in  my  judgment,  we  ought  not,  sitting 
as  a  Ooort  of  Appeal  here,  to  say  that  Kennedy,  tf. 
was  wrong  in  holding,  as  he  seems  to  me  by  his 
judgment  to  have  done,  that  this  particular 
refrigerating  apparatus  was  part  of  the  ship; 
that  the  management  of  it  was  management  of 
the  vessel ;  and  that  therefore  the  mismanage- 
ment of  it  was  the  mismanagement  of  the  vessel. 
That  is  the  conclusion  I  have  come  to  in  this  case. 
I  have  not  got  to  construe  clauses  1  and  2,  but  I 
do  construe  them  to  this  extent :  It  is  the  contrast 
between  the  dealing  with  the  stowa^  of  the 
carso  and  the  dealing  with  the  vessel  itself  that 
mifes  me  say,  when  I  come  to  clause  3,  that 
**  management  of  the  vessel "  means  management 
of  the  vessel  qttd  ship,  not  qttd  navigation,  but 
qud  ship.  The  moment  I  arrive  at  the  conclu- 
sion that  I  cannot  say  that  Kennedy,  J.  was 
wrong  in  finding  as  he  did,  in  effect,  do,  that  this 
refrigerating  machine  was  a  part  of  this  vessel,  it 
seems  to  me  that  all  the  rest  of  his  conclusion 
follows.  I  think  it  was  part  of  the  vessel, 
and  I  think  that  this  damage  to  tids  butter 
resulted  from  negligence  in  t^  management  of 
this  part  of  the  vessel,  and,  therefore,  of  this 
vessel.  The  appeal  will  therofore  be  dismissed 
with  costs. 

RoMBB,  L.  J. — 1  have  come  to  the  same  conclu- 
sion. Under  the  first  two  clauses  of  the  Barter 
Act  it  is  clear  that  the  common  law  liability  of 
the  shipowner  in  respect  of  the  necessity  for  due 
care  being  taken  in  respect  of  the  cargo  was 
carefully  reserved,  except  so  far  as  that  liability 
may  have  been  expressly  cut  down  by  the  pro- 
visions of  clause  3.  When  I  look  at  clause  3  I 
think  it  is  reasonably  clear  that  that  clause  was 
directly  aiming  at  negligence  of  the  owners, 
agents,  or  chatterers  of  the  ship  in  respect  of  the 
navigation  or  the  management  of  the  vessel  pro- 
perl]^  so  called.  The  shipowners  are  free  from 
negligence  in  the  management  of  the  vessel, 
regarded  as,  as  has  been  said,  a  vessel.  But  I 
also  agree  that  in  considering  what  is  a  vessel  yoa 
must  bear  in  mind  that  it  is  to  be  regarded  as  a 
cargo-bearing  carrier,  and,  moreover,  it  may  be 
regarded  speciallv  by  consideration  of  the  parti- 
oiuar  carao  which  may  have  been  injured  in  the 
course  of  the  voyage.  Oases  of  difficulty  may 
often  arise,  as  they  do  in  the  present  case,  as  to 
whether  the  negligence  which  has  resulted  in  an 
injury  to  oarso  is  to  be  re|;arded  as  negligence  in 
the  care  of  the  cargo  withm  the  earlier  clauses  of 
the  Act,  or  negligence  in  the  management  of  the 


vessel  under  clause  3.  I  think  it  is  difficult,  if 
not  practically  impossible,  to  attempt  sucoessfally 
to  lay  down  any  general  principles  as  to  how  any 
particular  case  is  to  be  dealt  with.  I  think  you 
must  look  at  the  facts  of  each  case  as  it  arises, 
and  determine  on  those  facts  on  which  side  of  the 
line  the  case  falls.  In  considering  those  special 
facts  I  think  the  following  that  I  am  going 
to  mention  are  worthy  of  consideration,  or 
may  be,  in  determining  the  question.  For 
example :  What  was  the  act  of  negligence  com- 
plained of ;  by  whom  was  it  committ^ ;  in  par- 
ticular, was  the  man  who  was  guilty  of  the 
iiegligence  acting  at  the  time  as  an  ordinary 
member  of  the  officers,  engineers,  or  crew  of  the 
ship ;  was  he,  or  not,  acting  m  the  ordinary  course 
of  his  duties  and  on  behalf  of  the  vessel  regarded 
as  a  whole,  or  was  he  acting  solely  or  in  particular 
in  looking  after  the  cargo  and  for  the  purposes 
of  the  cargo  P  Farther,  m  some  cases  it  may  be 
important  to  consider:  Was  the  injury  to  the 
cargo  caused  directly  or  indirectly  bv  the  act  of 
ne^gence  P  I  do  not,  as  I  have  said^  attempt  to 
lay  down  any  general  principle ;  I  only  say  that, 
in  considering  the  circumstances  of  each  case, 
attention  may  well  be  had,  so  far  as  they  are 
applicable,  to  the  kind  of  considerations  I  have 
indicated.  In  the  present  case  the  facts  which 
prevent  me  from  differing  from  the  learned  judge 
in  the  court  below  in  his  conclusion  of  fact  are 
these :  It  appears  that  as  part  of  the  vessel  there 
were  several  refrigerating  chambers,  and  there 
was  a  pipe,  in  particular,  the  operation  of  which 
when  properly  worked  was  to  keep  the  air  of  the 
refrigerating  chambers  properly  cool.  Now  those 
chambers  were  not  all  used  for  cargo,  and  in  the 
case  of  the  particular  voyage  we  have  to  consider 
in  this  case  that  two  of  those  chambers  were  being 
used  for  the  ordinaiy  purposes  of  the  ship  in  this 
sense :  They  were  used  for  the  storage  of  pro- 
visions which  required  refrigerating,  those  pro- 
visions being  required  for  the  ordii^uy  purposes 
of  the  ship's  crew  or  passengers,  if  there  were  any, 
during  the  course  of  the  voyage  as  a  sea-going 
carrier.  The  man  who  had  to  attend  to  tiiis  pipe 
was  an  engineer  of  the  ship,  employed  in  the 
ordinary  way  in  looking  after  this  pipe,  regarded 
as  part  of  the  vessel.  He  had  not  o^n  specially 
told,  nor  was  it  his  special  duty,  to  look  after  the 
cargo  in  particular  or  any  part  of  the  cargo.  The 
pipe  he  had  to  attend  to  was  wanted,  as  I  have 
pointed  out,  for  the  general  purposes  of  the  ship, 
as  well  as  for  the  requirements  of  some  of  the 
cargo.  But,  so  far  as  the  engineer  attending  to 
it  was  concerned,  all  he  had  to  look  upon  it  as 
was  as  a  pipe  required  for  the  general  purposes 
of  the  vessel.  He  had  not  to  consider  it  as  aJEect- 
ing  any  special  or  particular  part  of  the  cargo. 
Indeed,  I  may  point  out  that  the  engineer  would 
have  had  to  attend  to  this  pipe,  as  it  appears 
from  the  facts  of  the  case,  even  if  there  had  been 
no  cargo  reauiring  refrigerating,  for  he  woald 
have  haid  to  keep  the  pipe  at  work  for  the  pur- 
pose of  keeping  cool  the  two  chambers  which 
contained  the  provisions  of  the  ship;  and  the 
injury  to  the  cargo  which  was  caused  by  the  act 
of  negligence  was  only  indirectly  caused  by  the 
act.  The  effect  of  this  act  was  to  prevent  the 
pipe  acting  properly  so  as  to  cool  the  refrigerat- 
mg  chamMrs  as  a  whole,  and  the  effect  of  that 
upon  one  of  the  refrigerating  chambers  was  that 
the  temperature  got  above  the  proper  tempera- 


462 


MARITIMB  LAW  OASES. 


Ot.  of  App.] 


BowsoK  V.  Atlantic  Tranbfobt  Company. 


[Or.  OP  App. 


tnre  necessary  for  proper  preservation,  and  part 
of  the  cargo  became  injured.  But,  as  I  nave 
said,  it  re^j  was,  properly  regarded,  only  an 
indirect  injury  to  the  cargo,  so  far  as  the  pipe 
itself  was  concerned;  the  pipe  was  intact.  The 
mismanagement  of  the  pipe  was  a  mismanage- 
ment of  it  in  working  the  pipe  qud  pipe,  as  I 
have  said,  and  as  part  of  the  vessel.  When  I 
look  at  all  these  facts  of  the  case,  the  conclu- 
sion I  have  come  to  is  that  what  this  engineer 
did  was,  to  be  guilty  of  an  act  of  negligence  in 
the  maoagement  of  uie  ship  regarded  as  a  vessel, 
and  even  regarded  as  a  vessel  carrying  cargo. 
In  any  point  of  view  you  like  it  was,  as  far  as 
I  can  see,  an  act  of  negliffenoe  by  an  officer  of 
the  ship  performing  his  duties  to  the  ship  as  a 
ship,  and  not  with  regard  to  any  particular 
cargo,  and  such  an  act  as  really  was  concerned 
in  the  management  of  the  vessel  as  a  whole, 
and  which,  therefore,  in  my  opinion,  really  came 
within  the  express  limitation  of  clause  3  of  the 
Act. 

Stiblino,  L.J. — I  have  come  to  the  same  con- 
clusion. I  am  bound  to  say  that  I  think  this  is  a 
case  of  very  considerable  difficulty.  We  have 
here  to  deal  with  a  bill  of  lading  which  stipulates 
that  the  shipment  is  to  be  subject  to  all  the  terms 
and  provisions  of  and  all  the  exceptions  from  lia- 
bility contained  in  the  Harter  Act.  We  have 
been  invited  by  counsel  on  both  sides  to  deal 
with  this  case  on  the  same  footing  as  if  those 
terms  and  provisions  and  exceptions  had  been  set 
out  verbatim  in  the  bill  of  lading.  Whether  that 
is  the  true  construction  it  is  unnecessary  to 
say.  The  course  we  adopt  has  been  sanctioned 
by  the  Oourt  of  Appeal  in  former  cases,  and 
particularly  in  that  of  DoheU  v.  Sieamship 
Mossmare  Compcmy  (73  L.  T.  Bep.  74;  8  Asp. 
Mar.  Law  Oas.  33 ;  (1895)  2  O.  B.  408).  The 
general  scheme  of  the  Harter  Act  was  this,  that 
the  first  section  forbids  the  introduction  into 
any  bill  of  lading  or  other  shipping  document 
any  clause  relieving  the  shipowner  from  liability 
in  respect  of  negligence,  fault,  or  failure  in  proper 
loading,  stowage,  custody,  care,  or  proper  delivery 
of  the  car^.  The  second  clause  deals,  first  of  all, 
vdth  prohibiting  the  shipowner  from  introducing 
into  any  bill  of  lading  or  shipping  document 
anything  which  exonerates  him  from  his  obli- 
gation to  exercise  due  diligence  in  proper 
management,  equipping,  and  outfitting  the  vessel, 
and  making  the  vessel  seaworthy  and  capable  of 

Serforming  her  voyage.  It  also,  seconcQy,  pro- 
ibits  introducing  anj^  clause  which  exempts  the 
owner  from  liabuity  in  respect  of  the  **  master, 
officers,  agents,  or  servants  to  carefully  handle 
and  stow  her  cargo  and  to  care  for  and  properly 
deliver  same."  Then  the  third  clause  provides : 
'*That  if  the  owner  of  any  vessel  transporting 
merchandise  or  property  to  or  from  any  port  in 
the  United  States  of  America  shall  exercise  due 
diligence  to  make  the  said  vessel  in  all  respects 
seaworthy  and  properly  manned,  equipped,  and 
supplied,  neither  the  vessel,  her  owner  or  owners, 
agent  or  charterers,  shall  become  or  be  held 
responsible  for  damage  or  loss  resulting  from 
faults  or  errors  in  navi^tion  or  in  the  manage- 
ment of  said  vessel."  The  question  we  have  to 
deal  with  here  is  whether  a  fault  or  error  has  been 
committed  in  the  management  of  the  vessel  within 
the  meaning  of  that  third  clause.  This  question 
h»9  been  considered  both  by  the  oourts  of  this 


country  and  by  the  oourts  in  the  United  Sti^ 
I  say  nothing  as  to  the  decisions  of  the  United 
States,  because  we  are  not,  on  the  present  oocasioii, 
dealing  with  American  law.  But  I  understand 
them  to  have  gone  on  the  same  lines  as  the  cases 
which  have  been  dealt  with  in  this  countrr-- 
namely,  two  cases  in  the  Probate  Division  of  The 
Qlenoehil  (73  L.  T.  Rep.  416 ;  8  Asp.  Mar.  Law  Gas. 
218 ;  (1896)  P.  10)  and  The  Bod/ney  (82  L.  T.  Bep. 
27 ;  9  As^.  Mar.  Law  Oas.  39 ;  (1900)  P.  112). 
I  agree  with  the  general  view  which  has  been 
taken  of  the  sections  in  those  two  cases — ^namely, 
that  there  is  a  broad  distinction  drawn  in  the  Aet 
between  the  dealing  with  the  cargo  and  the  mana^ 
ment  of  the  vessel.  Those  two  matters  seem 
to  be  distinguished  one  from  the  other  in  i^e  Act^ 
and  I  accept  the  view  which  is  taken  by  the  Pre- 
sident of  tne  Probato  Division  in  The  QlenodtU 
(vM  «ifp.),  where  he  ears  at  p.  14  of  (1896)  P. 
that  the  object  of  sect.  1  is  to  prevent  the  inser- 
tion  of  clauses  in  mercantile  instruments  '*  which 
would  exempt  the  carrier  from  want  of  proper 
care  in  regard  to  the  cargo."  Then  he  says :  "  It 
is  obvious  that  those  words  cannot  be  taken  in 
their  largest  sense,  because  in  a  secondary,  though 
not  primary,  sense,  any  mismanagement  of  the 
ship,  in  navigation  or  otherwise,  is  want  of  proper 
care  as  reffaros  the  cargo.  But  it  is  clear  that  it 
was  intended  by  sect.  3  to  exempt  from  lialnli^ 
for  damage  or  loss  resulting  from  faults  and 
errors  of  navigation  or  in  uie  management  of 
the  vessel;  and  the  way  in  which  these  two 
provisions  may  be  reconciled  is,  I  think,  first 
that  the  Act  prevents  exemptions  in  the  case 
of  direct  want  of  care  in  respect  of  thecargjo, 
and,  secondly,  the  exemption  permitted  is  in 
respect  of  a  fault  primanly  connected  with  the 
navigation  or  the  management  of  the  vessd. 
and  not  with  the  cargo."  And  Barnes,  J.,  who 
also  took  part  in  the  decision,  says  this  (at  p.  18 
of  (1896)  P.):  **Bot  I  think  if  those  secti<ms[in 
the  Harter  Act]  are  looked  at  there  frill  be  f o«uid 
a  strong  and  marked  contrast  in  the  provisions 
which  deal  with  the  care  of  the  cargo  and  those 
which  deal  with  the  management  of  the  ship  her- 
self ;  and  I  think  that  where  the  act  done  m  the 
management  of  the  ship  is  one  which  is  neces- 
sarily done  in  the  proper  handling  of  the  vessel 
though  in  the  particular  case  the  £uidling  is  not 
properly  done,  out  is  done  for  the  safety  of  the 
ship  herself,  and  is  not  primarily  done  at  all  in 
connection  with  the  cargo,  that  must  be  a  matter 
which  falls  within  the  words '  management  of  the 
said  vessel.'"  In  the  subsequent  case  of  Thi 
Rodney  (u6t  sup.)  the  same  lines  are  adhered  to, 
but  the  learned  judges  both  say  that  in  that  oase 
the  learned  County  Court  judg^e  had  limited  their 
meaning  too  narrowly,  and  the  President  says 
(at  p.  117  of  (1900)  P.) ;  "  The  acts  need  not 
be  done  merely  for  the  safety  of  the  vessel 
or  for  her  maintenance  in  a  seaworthy  con- 
dition. If  you  extend  them  to  keeping  the 
vessel  in  her  proper  condition,  then  the  act  in 
this  case  is  an  act  done  in  the  management 
of  the  vessel,  and  falls  within  the  principle  of 
The  GlenochU  (uhieup.)"  And  Barnes,  J.  says: 
**  I  think  that  the  words  '  faults  or  errors  in  the 
management  of  the  vessel'  include  impit^ 
handhng  of  the  ship,  as  a  ship,  which  affecto  the 
safety  of  the  cargo."  Kennedy,  J.  in  his  judg* 
ment  in  the  present  case,  takmg,  I  think,  the 
words  from  the  prior  judgment  ol  Walton,  J*  >& 
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an  action  by  otber  plaintiffs  against  the  present 
defendants,  says  this :  '*  One  part  of  this  machine 
is  a  compressor  in  which  carbonic  acid  gas  is  pat 
under  very  great  pressure  by  means  of  a  piston. 
In  order  that  that  work  may  be  done  effectively 
it  is  necessary  that  the  carbonic  acid  gas  should 
not  escape.  One  place  by  which  it  would  very 
naturally  escape,  unless  special  precautions  were 
taken,  is  the  gland  in  which  the  piston  rod  works, 
and  to  prevent  escape  thei«  the  gland  has  to  be 
very  securely  packed.  It  is  packed  and  made 
tignt  by  means  of  leather  rings,  and  that  is 
supplemented  by  driving  into  the  ^land  lubricat- 
ing oil^  which  acts  both  as  a  lubricant  and  also 
as  a  kind  of  additional  cushion,  and  makes  tiie 
gland  work  perfectly  light  so  that  the  gas  cannot 
escape  at  alL"  Now  what  was  done  here  was 
that^  for  the  purpose  of  saving  trouble,  the 
engineer  in  charge,  more  particularly  of  this 
portion  of  the  apparatus,  saw  fit  to  turn  a  handle, 
bv  means  of  which  the  passage  of  the  oil  into  the 
gland,  was  stopped ;  the  result  was  that  the  tempera- 
ture was  very  much  raised  in  the  refrigerator, 
and  the  butter  was  damaged.  The  leamM  judge 
in  the  court  below  found  that  the  damage  was 
done  by  the  engineer  in  working  the  refrigerating 
apparatus  in  the  vesseL 

The  question  is  whether  this  is  a  fault  or  error 
committed,  frithin  the  language  of  the  Act,  in  the 
mana^ment  of  the  vessel,  or  is  it  a  fault  or  error 
committed  in  taking  care  of  the  cargo,  which  is  the 
duty  of  the  shipowner  to  see  to.  That  ultimately 
comes  down  to  a  question  of  fact,  the  ^^eral 
meaning  of  the  clauses  having  been  ascertained  in 
the  way  which  I  have  pointed  out.  It  raises  ques- 
tions which  are  not  by  any  means  easy  to  decide 
in  many  cases,  but  let  me  put  an  example  or  two 
to  tee  how  the  case  can  be  put.  Suppose,  for 
example,  by  negligence,  if  ^ou  will,  but  by  some 
&ult  or  error  committed  m  the  engine-room,  a 
rod  which  worked  the  piston  was  broken  and  it 
was  impossible  af terwaids  to  set  the  refrigerating 
apparatus  in  motion.  Which  side  would  that 
lieP  It  teems  to  me  it  would  be  impossible 
to  sa^  that  that  was  not  a  fault  or  error 
committed  in  the  management  of  the  ship.  On 
the  other  hand,  if  the  refrigerating  chambers 
or  refrigerating  machines  were  entiraly  devoted 
to  cargo,  and  the  neglect  had  been,  as  it  was  in 
the  present  case,  that  of  turning  a  handle  which 
intercepted  the  supply  of  oil  to  this  particular 
■pot  in  the  machine,  I  should  have  felt  very  great 
hesitation  in  saying  that  was  not  neglect  in  taking 
pToi»er  care  of  the  cargo.  And  for  a  long  while  I 
was  under  the  impression  that  that  realfy  repre- 
sented the  state  of  things  here,  and  that  the  negli- 
gent act  had  nothing  to  do  really  with  anything 
conneoted  with  the  vessel  at  all,  but  simply  a  por- 
tion of  the  vessel  which  was  appropriated  to  the 
cargo.  But  it  now  turns  out  that  the  refrigerat- 
ing  portion  of  the  vessel  does  include  chambers 
wucn  are  applied  and  used  for  carrying  provi- 
sions for  the  ship,  and  these  are  worked  with 
precisely  one  ana  the  same  apparatus  as  the 
chambers  which  are  devoted  for  the  preservation 
of  the  cargo.  The  duties  of  the  paorticular 
engineer  in  charge  were  not  limited,  as  I  under- 
stuid,  to  taking  care  of  the  cargo  or,  indeed,  to 
this  particular  portion  of  her  refrigerators,  and 
altbouffh  I  think  the  case,  on  the  whole,  is  very 
near  the  line,  it  does  seem  to  me  that  I  must 
come  to  the  conclusion  that  the  fault  or  error  was 


committed  in  the  management  of  the  vessel  within 
the  meaning  of  this  clause.  I  therefore  agree 
with  my  learned  brethren  that  I  think  the  appeal 
should  •be  dismiflsed.  ^^^j  di,mis»ed. 

Solicitors  for  the  appellant,  Waltons,  Johnson, 
Bubh,  and  Whatton, 

Solicitors  for  the  respondents,  Holman,  Bird' 
wood,  and  Co. 


Aug,  4,  5,  and  6, 1903. 

(Before  Yauohan  Williams,  Bomer,  and 

Stirling,  L.JJ.) 

Gbebnogk  Stbamship  Company  v.  Maritime 
Insurance  Company  Limited,  (a) 

AFPBAL  FROM  THE  KING'S  BENCH  DIVISION. 

Inswrance — Afarine —  Voyage  policy —  Wa/rranty  of 
seaworthiness — Breachr^Negligence  of  master-^ 
Insufficient  supply  of  coal  for  steamships-Bum' 
ing  ship*s  fittings  and  cargo^^'^ Held  covered" 
clause  in  policy. 

Owners  of  a  steamship  insured  their  vessel  with  a 
marine  insurance  company  under  a  policy  which 
contained  (inter  alia)  the  following  provisions  : 
"  At  and  from  .  .  .  to  port  or  ports  in  any 
order  in  the  United  Kingdom  and  (or)  Continent 
between  Bordeaux  and  Hamburg,  both  inclusive, 
and  whUe  there  and  thence  to  port  or  ports, 
place  or  places,  on  west  coast  of  Bouth  America, 
oachwaras  and  forwards,  and  forwards  and 
backwards,  in  any  order  or  rotation,  while  there 
and  thence  to  port  or  ports  of  caU  amd  (or)  dis- 
charge in  any  order  in  the  United  Kingdom  and 
(or)  Continent  between  Bordeaux  and  Hamburg, 
both  inclusive,  and  while  there,  however  em- 
ployed,  tmtil  expiry  of  thirty  days  after  arrival 
or  until  sailing  on  next  voyage,  which  may  first 
occur ;  with  leave  to  caU  at  any  ports  and  places 
for  aU  purposes,  and  any  ports  and  places  on  the 
east  coast  of  South  America  and  (or)  Falkland 
Islands,  both  outwards  and  homewards," 

The  perils  insured  against  were  of  the  seas,  Ac, 
suoject  to  clauses  annexed  to  the  policy,  which  pro- 
vicCed  (inter  alia) :  **  This  insurance  also  to  cover 
loss  through  the  negligence  of  master,  mariners, 
engineers,  or  pilots.  Including  all  risks  tnoi- 
dental  to  steam  navigation,  Cfeneral  average 
salvage  and  special  charges  payahle  as  per  official 
foreign  adjustment,  if  so  m>ade  up,  or  per  York' 
Antwerp  Mules  1890  if  in  accordance  with  the 
contract  of  affreightment.  Held  covered  in  case 
of  any  breach  of  warranty,  deviation,  and  {or) 
any  unprovided  incidental  risk  or  change  of 
voyage,  at  a  premium  to  be  hereafter  arranged/' 

Durvng  the  voyage  the  ship  called  at  Monte  Video, 
and  through  the  negligence  of  the  master  sailed 
thence  unthout  having  sufficient  coal  on  board  to 
take  her  to  St.  Vincent,  her  next  place  of  call, 
where  in  ordinary  course  she  wevXd  coed  again. 
After  leaving  Monte  Video  the  ship  experienced 
strong  head  winds  and  seas.  Her  coal  supply 
failing  between  Monte  Video  and  8t.  Vinl^nt, 
the  master  burnt  as  fuel  some  of  the  ship's  fittings, 
spars,  and  a  portion  of  the  cargo,  and  if  he  had 
not  done  so  she  would  have  been  in  danger  of 
becoming  a  total  loss.  The  plaintiffs  did  not 
know  untU  after  the  shw  reached  Bt.  Vincent 
that  she  had  left  Monte  Video  without  sufficient 

(«)  Reported  by  B.  A.  BCBATOHLIT,  Beq.,  Berrliler-st-L*w. 
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coal,  and  no  premium  Tund  been  arranged  wnder 
the  "  held  covered "  clause.  The  ihipoumere 
brought  an  action  against  the  insurance  company 
on  thej^olioy  to  recover  in  respect  of  the  loss  of 
the  fittings,  spars,  and  cargo. 

Held,  that  the  case  was  governed  by  the  decision 
of  the  Court  of  Appeal  in  The  Vortigern  (80 
L.  T.  Rep.  382;  8  Asp.  Mar.  Law  Gas.  523; 
(1899)  P.  140) ,-  and  that  there  was  an  implied 
warranty  of  seaworthiness  which  the  shipovmer 
had  broken. 

Decision  of  Bigham,  J.  (88  L.  T.  Bep.  207;  9 
Asp.  Mar.  Law  Gas.  364)  affirmed. 

Appeal  by  the  plaintiffs  from  a  decision  of 
Bigham,  J.  (88  L.  T.  Rep.  207 ;  9  Asp.  Mar.  Law 
Gas.  364). 

^  The  action  was  tried  before  the  learned  jndffe, 
sitting  in  the  Gommeroial  Gourt,  upon  the 
following  statement  of  facts  agreed  by  the  plain- 
tiffs ana  the  defendants . — 

The  plaintiffs  were|  the  owners  of  the  steam- 
ship Chdf  of  Florida,  and  the  def endimts  were 
a  marine  insurance  company  who  had  insured 
the  steamship  by  a  policy  dated  the  19th  July 
1897. 

The  more  important  terms  of  the  policy  were 
as  follows : 

For  30001.  on  the  Qulfo/  Florida  valued  at  30,0001. 
At  and  from  ...  to  port  or  ports  in  any  order  in 
the  United  Kingdom  and  (or)  Continent  between 
Bordeaux  and  Hamburg,  both  IncluaiTe,  and  while  there 
and  thence  to  port  or  ports,  place  or  places  on  west 
coast  of  South  America,  backwards  and  forwards,  and 
forwards  and  backwards,  in  any  order  or  rotation,  while 
there  and  thence  to  port  or  ports  of  call  and  (or)  die- 
charge  in  any  order  in  the  United  Kingdom  and  (or) 
Ckmtinent  between  Bordeaux  and  Hamburg,  both  inoln- 
sive,  and  while  there,  howeyer  employed,  until  expiry  of 
thirty  days  after  arrival  or  until  sailing  on  next  voyage, 
whidiever  may  first  occur ;  with  leave  to  call  at  any 
porto  and  places  for  all  purposes,  and  any  porta  and 
places  on  the  east  coast  of  South  America  and  (or) 
Falkland  Islands,  both  outwards  and  homewards.  The 
risk  not  to  commence  before  the  expiration  of  previous 
policies ;  against  the  risk  of  total  loss  only  but  includ- 
ing collision  clause,  general  average  and  salvage 
charges.  Perils  insured  against  of  the  seas,  &o.  Sub- 
ject to  and  including  Gkdf  Line  voyage  clauses  as 
annexed. 

Such  clauses  were,  so  far  as  material,  as 
follows : 

This  insurance  also  to  cover  loss  through  the  negli- 
gence of  master,  mariners,  engineers,  or  piloto.  Includ- 
ing all  risks  incidental  to  steam  navigation.  General 
average  salvage  and  special  charges  payable  as  per 
official  foreign  adjustment,  if  so  made  up,  or  per  York- 
Antwerp  Bnles  1890  if  in  accordance  with  the  contract 
of  af^ightment.  Held  covered  in  case  of  any  breach  of 
warranty,  deviation^  and  (or)  any  unprovided  incidental 
risk  or  change  of  voyage,  at  a  premium  to  be  hereafter 
arranged.  It  shall  be  lawful  to  the  assured,  their  factors, 
servants,  and  assigns,  to  sue,  labour  and  travel  for,  in 
and  about  the  defence,  safeguard,  and  recovery  of  the 
said  ship,  &o.,  and  any  part  thereof  without  prejudice 
to  this  insurance,  to  the  charges  whereof  we,  the  assurers, 
will  contribute  each  according  to  the  rate  or  quantity 
of  this  sum  herein  insured.  In  the  event  of  any 
inaccuracy  in  the  description  of  voyage,  interest,  name 
of  vessel,  clauses,  or  conditionB,  it  is  agreed  to  hold  the 
assured  covered  at  a  premium  to  be  arranged. 

The  previous  policies,  before  the  expiration  of 
which  the  risk  was  not  to  oonunencey  were  all  in 
similar  terms. 


Gne  of  them  was  dated  the  1st  Jan.  1897,  and 
was  subscribed  b^  the  defendants. 
The  events  givmg  rise  to  disputes  between  the 

Sarties  took  place  af  fcer  the  Oulf  of  Florida  left 
[onte  Video  on  the  18th  Dec.  1897. 

iStated  shortly,  they  were  as  follows :  — 

On  arrival  at  Monte  Video  the  Oulf  of  Florida 
had  on  board  232  tons  of  bunker  ooals.  She  took 
on  board  a  further  330  tons,  and  sailed  on  the 
18th  Dec.  with  562  tons  in  the  bunkers,  the  bonken 
being  full  and  the  quantity,  apparently,  more 
than  sufficient  for  the  passage  to  St.  Yincent, 
where  in  the  ordinary  course  she  would  oosl 
again. 

On  the  same  day  that  she  left  Monte  Video  she 
put  back  in  consequence  of  an  aocid^it  to  the 
condenser  door.  This  was  renewed,  and  the 
voyage  resumed  on  the  23rd  Dec. 

oj  this  time  about  20  tons  of  the  banker 
ooais  had  been  used,  but  those  on  board  ood- 
sidered  she  had  still  sufficient  for  the  passage  to 
St.  Vincent. 

After  leaving  Monte  Video  the  Oulf  of  Florida 
experienced  strong  head  winds  and  seaa. 

On  the  7th  Jan.  1898  the  coal  was  found  to  be 
burning  very  quickly,  at  a  rate  equal  to  36  tcmi 
per  da^.  As  tne  rate  of  consumption  continiied 
veiT  high,  the  speed  was  reduced  on  the  9th  JaiL, 
and  to  save  steam  the  steam  steering  gear  and 
electric  light  were  shut  off. 

On  the  10th  Jan.  some  of  the  ship's  fittings 
were  used  for  fuel,  and  on  subsequent  davs 
further  fittings  and  spars,  and  portions  of  toe 
cargo  were  burnt  to  assist  in  keying  up  steam. 
If  tilis  had  not  been  done  the  (fulf  of  Florida 
would  have  been  unable  to  reach  port  without 
assistance,  and  without  such  assifftance  woold 
have  been  helpless  and  in  danger  of  being  totdly 
lost. 

The  quantity  of  coal  with  which  the  Chdf  cf 
Florida  left  Monte  Video,  both  on  the  10th  and 
23rd  Dec.,  was,  in  f aot»  insufficient  for  ihB  passage 
to  St.  Vincent. 

This  insufficiency  happened  owing  to  the  negli- 
gence of  the  master  and  engineers. 

The  value  of  the  ship's  filings  and  spars  bunt 
was  312Z.  48. 

The  plaintiffs  had  paid  the  consignees  of  cargo 
for  the  cargo  used  as  fuel  662Z.  la.  lid. 

The  plaintiffs  claimed  that  they  were  entitled 
to  the  defendant  compuiy's  proportion  of  the 
value  of  the  ship's  fittings  ana  span  buiBt^ 
and  of  the  sums  paid  for  carvo  burnt.  Altema- 
tively  they  claimed  the  derendant  oonmny's 
proportion  of  the  value  of  the  fittings  and  spars 
burnt,  and  of  the  ship's  contribution  in  genienl 
average  of  the  value  of  the  cargo  burnt.  In  tke 
further  alternative,  the  plaintiffs  claimed  to  be 
entitled,  as  above,  on  payment  of  an  additioml 
premium  to  be  fixed  by  the  court,  or  as  the  oomi 
might  direct. 

The  defendants  denied  that  the  plaintifb  were 
entitled  to  any  of  the  said  sums,  or  any  psrt 
thereof,  even  on  payment  of  an  additionsl 
premium. 

It  was  decided  by  Bigham,  J.  that  an  implied 
warranty  of  seaworthiness  existed  when  the  ship 
left  Monte  Video,  and  that  there  was  a  breach  a 
that  warranty  in  not  there  providing  her  with 
sufficient  coal,  so  that  the  policy  ihem  ceased  to 
attach  to  the  risks  insured  against;  also  that  the 
clause  with  respect  to  loss  throogk  the  negUgenoe 
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of  the  master  did  not  apply,  because  his  negli- 
gence was  not  the  proximate  caase  of  the  loss ; 
and  that  the  implied  warranty  of  seaworthiness 
was  a  warranty  to  which  the  '*held  covered*' 
clause  applied,  bat  that,  as  the  premium  which 
the  defendants  might  reasonably  have  charged  if 
they  had  known  of  the  breach  of  warranty  before 
the  loss  occurred  was  at  least  equal  to  the  amount 
of  the  loss,  the  plaintiffs  were  not  entitled  to 
renorer  anything. 
From  .that  decision  the  plaintiffs  now  appealed. 

Carver,  K.C.  and  D.  C.  Leek  for  the  appellants. — 
The  question  raised  by  this  appeal  is  wbether  upon 
the  terms  of  the  policy  of  insurance  a  warranty 
of  seaworthiness  is  to  be  implied.  We  submit  not. 
A  warranty  of  the  kind  ought  not  to  be  implied 
by  a  court  of  law  unless  it  appears  that  the 
parties  contemplated  that  such  an  implied  term 
was  to  be  part  of  their  contract.  There  is  no 
difference  between  the  rule  applicable  to  maritime 
contracts  and  the  rule  applicable  to  other  con- 
tracts. The  general  principle  upon  which  the 
court  acts  in  interpreting  contracts  appears  from 
the  observations  of  Lord  Esher,  M.B.  in 

Hamlyn  and  Co.  v.  Wood  and  Co.,  65  L.  T.  Rep. 
286  :  (1891)  2  Q.  B.  488,  at  p.  491. 

There  is  no  authority  for  a  warranty  of  seaworthi- 
ness of  this  kind ;  or,  if  there  is  any  such  war- 
ranty, it  is  only  as  to  the  first  part  of  the  insur- 
ance. The  case  of  The  Vorligem  (80  L.  T.  Rep. 
382 ;  8  Asp.  Mar.  Law  Cas.  523 ;  (1899)  P.  140), 
upon  which  Bigham,  J.  relied,  does  not,  we 
submit,  apply  to  the  present  case  baviog  regard 
to  the  facts.  There  was  no  warranty  of  sea- 
worthiness,  at  any  rate  at  the  time  the  loss  in 
question  occur led.  Assuming  that  this  was  a 
voyage  policy,  the  warranty  of  seaworthineps, 
if  any  such  existed,  was  of  seaworthiness  at  the 
oommenoement  of  the  voyase.  Even  allowing 
that  this  warranty  reattached  at  every  port 
of  call,  and  that  the  departure  of  the  vessel 
from  Monte  Video  with  an  insufficient  supply  of 
coal  was  a  breach  of  such  warranty,  such  breach, 
and  therefore  the  consequent  loss,  arose  through 
the  negligence  of  the  master  and  engineers,  and 
was  covered  by  the  policy.  The  plaintiffs  are 
consequently  entitled  to  recover  the  defendants' 
proportion  of  the  value  of  the  ship's  fittings 
which  were  burnt  as  for  a  general  average  loss. 
They  are  also  entitled  to  recover  from  the  defen- 
dants the  contribution  which  had  to  be  paid  as 
general  average  to  the  cargo  owners.  The  sacrifice 
of  the  fittinffs  and  cargo  was  made  for  the  safety 
of  the  whofe  adventure,  and  it  is  the  subject  of 
general  average : 

Dixon  V.  Sadler,  5  M.  &  W.  405,  at  p.  413  ; 

Dudgeon  v.  Pembroke,  36  L.  T.  Bep.  382 ;  3  Asp, 
Mar.  Law  Cas.  893 ;  2  App.  Cas.  284  ; 

Qibaon  v.  Small,  4  H.  L.  Cas.  353 ; 

Strang  v.  Scott,  65  L.  T.  Bep.  597 ;  6  Asp.  Mar. 
Law  Cas.  419 ;  14  App.  Cas.  601 ; 

Montgemerif  v.  Indemnity  Mutual  Marine  Assur- 
ance Company  Limited,  86  L.  T.  Bep.  462  ;  9  Asp. 
Mar.  Law  Cas.  141 ;  (1902)  1  K.  B.  734  ; 

Amoold  on  the  Law  of  Marine  Insurance,  7th  edit, 
s.  707. 

A  definition  of  "voyage  policy"  and  *'time 
policy  "  appears  in  Gibson  v.  ^maU  (ubi  sup.). 

J.  A.  HanUUon,  K.C.  (with  him  E,  I.  Simey) 
for  the  respondents. — ^The  points  are  whether  a 
warranty  of  seaworthiness  is  to  be  implied,  and, 

Vol.  IX.,  K.  S. 


if'  so,  what  that  warranty  is.  [Yauohan 
Williams,  L.J.— The  sole  question  now  raised 
appears  to  be  whether  upon  the  terms  of  this 
particular  policy  of  insurance  we  ought  to  imply 
a  warranty  of  seaworthiness.]  This  was  clearly, 
having  regard  to  the  terms  Of  the  policy  and 
the  attached  clauses,  a  voyage  policy  for  a 
voyage  by  stages ;  and  there  was  an  implied  war- 
ranty that  the  vessel  was  seaworthy  at  the  com- 
mencement of  each  stage  of  the  voyage.  Being  a 
voyage  policy,  the  fact  that  the  vessel  in  com- 
mencing her  voyage  had  not  sufficient  coal  in  her 
bunkers  to  enable  her  to  complete  the  voyage 
made  her  primd  facie  then  unseaworthy.  But  tms 
unseaworthiness  may  be  cured  when  the  voyage 
is  by  stages  by  her  recoaling  at  each  port  of  call 
soffi^iently  to  enable  her  to  complete  the  next 
stage: 

The  Vortigem  {uhi  sup.). 

Here  on  the  facts  stated  the  ship  was  not  coaled 
sufficiently  when  she  left  Monte  Video.  She 
therefore  commenced  that  section  of  the  voyage 
in  an  unseaworthy  condition.  [He  was  stopped 
by  the  Court.] 

Vauohan  Williams,  L.J. — In  my  opinion 
this  case  is  covered  by  the  decision  in  the  case 
of  The  Vortigem  (80  L.  T.  Rep.  382 ;  8  Asp. 
Mar.  Law  Cas.  523 ;  (1899)  P.  140).  Mr.  Carver's 
argument,  although  he  was  not  invited  to  have 
it  so  expressed,  really  was  an  argument  to  show 
that  the  policy  here  in  effect  was  a  time  policy. 
I  feel  impressed  by  the  words  of  the  policy,  which 
not  only  do  not  describe  the  risk  to  lie  taken 
as  bein^  a  "  time  rirk,"  but  so  describe  it  that 
it  is  obvious  that  the  real  risk  was  to  continue 
from  the  time  of  leaving  one  of  the  optional  ports, 
either  in  the  United  Kingdom  or  on  the  Continent, 
until  the  arrival  back  again  of  the  ship  at  one  of  the 
optional  ultimate  ports.  In  the  stress  of  having 
to  satisfy  those  words,  he  attempted  to  say  that 
this  was  neither  a  time  policy  nor  a  voyage  policy ; 
and  that  therefoie  there  was  absolutely  no  war- 
ranty of  seaworthiness  by  the  shipowner  at  all. 
I  do  not  myself  think  that  it  very  much  matters 
what  you  call  this  policy — whether  you  call  it  a 
"  time  pokey  '*  or  whether  you  call  it  a  "  voyage 
policy."  One  has  to  look  at  the  policy,  and  what 
was  contemplated  by  the  shipowner,  and  the 
underwriters  respectively,  and  see  whether,  having 
regard  to  what  they  both  contemplated,  the 
ship  was  seaworthy.  I  utterly,  myself,  reject 
the  notion  that  under  this  policy  you  could  say 
that  there  was  no  warranty  of  seaworthiness  at 
all.  In  fact,  Mr.  Carver  himself  shrank  from 
saying  that  there  was  no  warranty  of  (seaworthiness 
at  the  commencement  of  the  voyage.  Once 
assume  that  there  was  an  original  warranty  of 
seaworthiness,  then  it  seems  to  me  that  the  prin- 
ciple of  the  decision  in  the  case  of  The  Vortiaem 
(ubi  8wp.)^  absolutely  covers  this  case.  If  you  look 
at  the  judgmente  in  The  Vortigem,  it  seems 
to  me  that,  whether  you  regard  the  judgment  of 
Barnes,  J.  in  the  first  instance  or  the  judgments 
in  the  Court  of  Appeal,  you  will  find  that  the 
whole  of  the  reasoning  of  the  learned  judges 
applies  to  the  present  case.  I  am  for  the  pur- 
poses of  my  judgment  assuming  that  under  the 
circumstances  of  this  case  there  was  a  plainly 
implied  warranty  of  seaworthiness  at  the  com- 
mencement of  the  voyage.  If  that  is  so,  I  repeat 
that  it  seems  to  me  that  the  present  case  is 
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entirely  ooTored  by  the  judgments  of  Barnes,  J. 
and  of  the  Court  of  AppetQ.    I  called  attention 

i'oat  now  to  the  passage  in  the  judgment  of 
Barnes,  J.,  on  the  top  of  p.  147  in  therepoj^  in  (1899) 
P.,  and  it  seems  to  me  tiiat  that  entirely  accords 
with  the  statements  of  Smith,  L.J.  on  p.  153  of 
the  same  report,  where  tiie  learned  judge  said  : 
"To  obviate  this  difficulty — and  a  very  great 
difficulty  it  is  in  cases  of  long  Toyaees  of  cargo- 
carrying  steamships,  for  it  is  manuest  that  no 
cargo^^sarrying  st^mship  can  ever  be  seaworthy 
when  she  starts  on  such  a  voyage  as  the  present 
by  reason  of  the  impossibility  of  her  having  on 
board  such  an  equipment  of  coal  as  will  be  sufficient 
to  take  her  to  the  port  of  destination — it  has  become 
the  practice,  by  reason  of  the  necessity  of  the 
ease,  for  cai^^o-carrying  steamship  owners  to 
divide  these  lonp^  voyages  into  stages  for  the 
purpose  of  replenishing  uieir  ships  with  coal,  and 
thus,  as  far  as  practicable,  complying  with  the 
warranty  of  seaworthiness  which  attached  when 
the  ship  commenced  her  voyage."  If  you  look  at 
that  passage  and  look  at  the  passage  on  p.  155,  you 
can  see  that  in  each  case  really  the  warranty  of  sea- 
worthiness in  the  case  of  these  long  vojages  is 
not  broken  because  the  steamer  does  not  start  in 
a  seaworthy  condition,  but  that  the  shipowner  is 
entitled  to  satisfy  the  implied  waiTanty  by  taking 
on  board  coal  at  the  commencement  of  each  stage. 
It  is  plain  that  really  so  to  hold  that  there  is  no 
breacn  is  a  concession  made  by  the  law  in  favour 
of  the  shipowner,  rather  than  in  favour  of  the 
underwriters.  And  it  is  also  plain  that  the  way 
in  which  the  court  regards  Uiese  stages  is  to 
look  at  the  voyage  which  is  contemplated  at 
each  point  where  the  ship  takes  advantage  of 
this  liberty  and  stops  to  coal.  The  shipowner 
must  coal  before  the  contemplated  voyage.  That 
does  not  mean  in  a  case  like  the  present  a  vc^age 
which  is  defined  in  terms  upon  the  face  oi  the 
policy,  but  it  means  that  the  shipowner,  taking 
advantage  of  this  method  of  satisfying  the 
implied  warranty,  must  make  up  his  mind  where 
he  intends  to  proceed ;  and  he  will  only  satisfy 
the  warranty  if  he  takes  on  board  a  sufficiency  of 
coal  for  that  contemplated  voyage. 

I  do  not  know  that  it  is  necessary  to  say  any- 
thing more  about  this  particular  case.  I  cannot 
help  saying,  however,  that  I  have  never  been  quite 
able  to  understand  the  wavs  of  underwriters  and 
shipowners — they  are  too  hard  for  me.  Here  is  a 
case  which,  having  regard  to  the  enormous  extent 
of  sea  carriage  in  the  present  day,  must  be  arising 
every  day.  This  particular  voyage  which  was 
contemplated  hj  the  shipowner  and  the  under 
writers  here,  mduding,  as  it  does,  undefined 
coasting  voyages  upon  the  west  coast  of  South 
America,  obviously  must  be  apt  to  give  rise  to 
occasions  when  the  master  of  the  ship  is  put  in 
great  difficulty,  not  only  in  respect  of  the  quantity 
and  quality  of  the  coal  which  he  may  be  able  to 
obtain,  but  also  as  to  the  time  when  he  really 
will  be  able  to  reach  another  coaling  station.  In 
such  cases  a  very  great  stress  must  be  thrown 
upon  the  masters-even  the  most  prudent  master. 
One  would  have  thought  that  it  must  have 
occurred  to  the  shipowners  that^  unless  they 
wished  to  go  to  sea  under  such  conditions,  it  was 
by  no  means  impossible  that  even  with  a  fairly 
prudent  master  they  might  find  themselves  unin- 
sured through  the  breach  of  warranty  of  sea«> 
woiihiness-^^  warranty  which  em  kypothesi  it  is 


impossible  to  satisfy  at  the  starting  of  the  diip. 
One  would  have  thought  that  as  between  the 
contracting  parties  the  underwriters  would  have 
charged  a  sufficient  premium  in  such  a  form  that 
the  shipowners'  insurance  should  not  be  entirdy 
dependent  upon  the  judgment  of  the  master  in 
the  decision  of  this  difficult  question  as  to  the 
quantity  and  quality  of  the  coals  which  he  might 
require.  But  for  some  reason  or  other  the  parties 
to  these  contracts  of  insurance  seem  to  consider 
that  the  interests  of  commerce  are  forwarded  bj 
leaving  things  in  a  more  or  less  uncertain  state, 
and  in  such  a  condition  that  the  shipowner 
undertaking  a  voyage  of  this  sort  can  never  feel 
very  confident  that  he  is  really  covered  by  bis 
insurance.  The  appeal  will  be  dismissed  with 
costs. 

BoMBR,  L  J. — I  have  come  to  the  same  concln- 
sioo.  I  think  that  this  case  is  covered  in  prin- 
ciple by  the  case  of  The  Vortigem  (nbi  eup.y,  by 
which  this  court  is  bound.  The  form  of  (he 
policy  on  which  the  case  before  us  turns  is  one 
which  to  my  mind  shows  that  the  policy  is  what 
is  commonly  termed  "  a  voyage  policy  ** — a  vojage 
policy  properly  so  called.  I  may  remark  that  the 
policy  is  so  described  by  the  parties  to  it  on  the 
face  of  it.  It  is  a  voyage  from  any  port  or  ports 
in  the  United  Kingdom  and  the  Continent 
between  Bordeaux  and  Hamburg  to  any  port  or 
ports  on  the  west  coast  of  South  America  and 
back  again  to  corresponding  porta  from  which  the 
steaming  takes  place.  Undoubtedly  this  voyage 
is  a  curious  one,  because  it  may  cover  voyages 
between  ports  on  the  west  coast  of  South  America. 
Jf  the  case  had  been  one  simply  for  a  voyage,  saj, 
from  any  port  at  any  part  to  be  select^  in  a 
defined  portion  of  Europe  to  a  port  to  be  selected 
in  anjr  defined  portion  of  the  west  coast  of  South 
America  and  oack  again,  nobody  could  for  a 
moment  have  suggested  that  that  was  not  a 
vo^affe  policy  in  the  strictest  sense  of  the  term  to 
which  the  ordinary  insurance  law  applicable  to  an 
implied  warranty  of  seaworthiness  would  apply. 
The  difference  between  that  case  and  the  present 
is  really  only  one  of  degree.  No  doubt  the 
voyage  that  is  defined  in  this  policy  was  a  very 
onerous  one  for  shipowners  to  undertake  to  insure 
against  on  one  policy,  but  that  was  for  them  to 
consider.  If  the  shipowners  had  wished  to  nega- 
tive the  implied  warranty  of  seaworthiness  on 
such  a  voyage  to  any  extent,  it  was  for  them  to 
do  so  by  express  bargain  and  by  express  stipula- 
tion in  the  policy.  As  at  present  matters  stand 
according  to  insurance  law  there  are  only  two 
kinds  of  insurance  policy  known — a  time  policy 
and  a  voyage  policy.  I  am  referring,  of  course, 
to  the  kind  of  question  we  have  to  (kicide  on  for 
the  purpose  of  tnis  appeal.  Speaking  for  myself, 
I  think  it  would  be  most  unfortunate  for  com- 
mercial law,  and  therefore  for  commercial  people, 
if  we  had  been  obliged  in  this  case  to  say  that 
there  was  also  a  policy  of  a  third  kind  known  to 
the  law — a  kind  of  policy  not  hitherto  supposed 
even  by  lawyers  or  by  commercial  men  to  enat.  I 
do  not  mean  to  say,  of  course,  but  that  one  docu- 
ment might  cover  two  policies — a  voyage  policy 
and  a  time  policy.  But  in  the  present  case  the 
policy  is  not  really  two  policies.  The  document 
does  not  cover  two  distinct  insurances,  and  the 
policy  is  not  in  any  true  sense  in  part  a  time 
policy.  It  is,  as  I  have  pointed  out,  a  voyage 
policy  and  nothing  else ;  and  I  may  add,  as  has 
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been  frequently  stated  before,  that  the  case  of 
The  VorHgem  (ubi  8ifp.)  was  really  decided  in 
favour  of  the  shipowners.  It  was  to  free  them  in 
long  voyages  from  what  would  otherwise  have 
been  a  most  onerous  obligation  on  their  part  in 
the  case  of  steamers — namely,  that  they  would 
have  been  obliged,  however  long  a  voyage,  to 
have  shipped  coal  sufficient  to  last  the  whole  of 
the  voyage.  In  the  present  case  but  for  the  prin- 
ciple of  The  Vorli^em  (ttbi  sup,) — which  applies 
in  fayour  of  the  shipowners  here  notwithstanding 
the  curious  nature  of  the  voyage— it  would  have 
been  obligatory  on  the  part  of  shipowners  to 
have  taken  care  that  when  their  vessel  started 
from  the  port  of  departure  it  was  reasonably 
coaled  for  the  coming  voyage.  With  reference  to 
an  argument  that  was  used  before  us  in  which  it 
was  said  that  it  was  impossible  for  any  shipowners 
to  have  coaled  for  such  deviations  of  voyages  on 
the  west  coast  of  South  America  as  appears  to 
have  been  contemplated  by  this  policy,  I  need  only 
remark  that  this  is  not  necessarily  so.  What  the 
shipowners  would  have  to  do  would  be  to  coal  to 
the  extent  that  was  reasonable  havins  regard  to 
the  probable  nature  and  duration  of  tke  v^ages 
likely  to  take  place  on  the  west  coast.  As  I  have 
said,  if  shipowners  choose  to  undertake  voyages 
with  steam  vessels — ^particularly  such  a  voyage  as 
this,  so  described,  and  so  long — it  is  for  tnem  to 
protect  themselves,  if  they  do  not  wish  to  incur 
the  ordinary  obligations  that  are  cast  upon  them 
as  shipowners  in  respect  of  such  a  voyage.  For 
the  reasons  I  have  given  I  think  that  this  appeal 
fails. 

Stirling,  L.J. — I  am  of  the  same  opinion.  I 
entirely  agree  with  what  was  said  by  Bigham,  J. 
in  his  judgment.  He  rested  his  decision  to  a 
large  extent  on  the  case  of  The  VorHgem  (ubi 
9up.),  That  is  a  decision  of  the  Oourt  ci  Appeal. 
It  was  binding  on  Bigham,  J.  and  it  is  no  less 
binding  upon  us,  and,  unless  it  can  be  effectually 
distingnisned,  it  seems  to  me  that  the  result  is 
that  Bigham,  J.'s  decision  must  be  affirmed. 
Now,  how  is  it  sought  to  distinguish  that  case 
from  the  present  P  In  the  first  pla^,  it  is  said  that 
case  related  to  a  contract  of  affreightment,  whereas 
the  present  relates  to  a  contract  of  insurance.  In 
the  case  of  The  VorHgem  (ubi  sup,)  1  observe 
that  the  learned  counsel  who  argued  for  the 
appellants  said  in  lus  reply  that  the  doctrine  of 
sti^^  which  was  relied  upon  was  a  doctrine  of 
insurance  and  ought  not  to  be  extended  to  a  case 
of  affreightment.  Here  the  argument  is  the 
other  way,  that  this  is  a  doctrine  which  relates  to 
cases  of  afihreightment  and  ought  not  to  be 
applied  to  cases  of  insurance.  Now  it  seems  to 
me  that  the  Oourt  of  Appeal  and  Barnes,  J. 
rejected  that  argument  in  the  passage  which  is 
referred  to  by  Bigham,  J.  in  his  judgment  which 
I  think  has  already  been  read  in  tms  court  and 
treated  the  case  as  being  the  same  whether  it 
ariiee  between  the  steamship  owner  and  his 
underwriter  on  a  voyage  policy  or  between  the 
steamship  owner  and  the  cargo  owner  upon  a 
contract  of  affreightment.  1  think,  therefore, 
that  the  two  cases  can  be  distinguished  on  that 
ground.  ' 

But  then  it  is  said  in  the  second  place — 
and  this  is  really  the  main  contention  —  that 
the  contract  in  the  case  of  The  VorHgem  (ubi 
sup.)  related  to  specified  points,  and  that  the 
present  contract  relates  to  a  voyage  of  a  different 


character.  In  The  VorHgem  (ubi  sup,)  the 
voyage  was  in  substance  from  Manila  to  Liver- 
pool, with  liberty  to  coal  at  any  ports  in  order, 
and  it  was  held  there  that  this  doctrine  of  stages 
applied.  Now  we  have  before  us  undoubtedly  a 
case  in  which  the  voyage  is  described  in  much 
wider  terms.  It  is  from  a  port  or  ports  in  the 
United  Kingdom  or  within  specified  limits  on  the 
Oontinent  to  a  port  or  ports,  or  place  or  places, 
on  the  west  coaist  of  South  America,  ana  then 
back  to  a  port  in  the  United  Kingdom,  and 
between  specified  limits  on  the  Oontment,  with 
power  tiO  go  backwards  and  iorwwcda,  and  for* 
wards  and  backwards,  on  the  west  coast  of  South 
America.  The  risk  is  extended  also  until  the 
expiry  of  thirty  days  after  arrival  or  until  the 
sailing  of  the  next  voyage,  whichever  first 
happens.  Now  Bigham,  J.  neld  that  that  was 
what  is  termed  in  the  language ,  of  insurance  a 
"  voyage  policy,"  and  it  seems  to  me  that  it  was. 
If  the  voya^  had  simply  been  described  as  one 
from  a  port  in  the  United  Kingdom  to  a  port  on 
the  west  coast  of  South  America  and  back  from 
there  to  the  United  Kingdom,  it  would  have  been 
precisely  within  the  decision  in  The  VorHgem 
(ubi  sup.).  And  although  it  reduced  the  power 
to  go  backwards  and  forwards  on  the  west  coast 
of  South  America  it  really  would  not  in  iny 
opinion  affect  the  substance  of  the  case.  It 
seems  to  me  that  there  are  reasons  which  may  be 
urged  against  the  law  as  laid  down  in  The 
VorHgem  (ubi  sup.).  But  if  such  there  be,  I 
express  no  opinion  one  wa^  or  another  upon  them. 
They  must  be  considered,  it  seems  to  me,  by  a 
higher  tribunal.  I  think  that  The  VorHgem  (ubi 
sup.)  cannot  be  distinguished  for  the  purposes  of 
the  present  caee.  ^^^^  dUmis,ed. 

Solicitors  for  the  appellants,  Coote  and  Ballt 
agents  for  Adamson  and  Adamson,  North  Shields. 

Solicitors  for  the  respondents,  Field,  Boseoe, 
and  Co,,  agents  for  Batesons,  Warr,  and  Wims* 
hurst,  Liverpool. 


July  1  atu2  2, 1903. 

(Before  Yaughan  Williahs,  Bomeb,  and 

Stirling,  L.JJ.) 

Bathbonb  Bbothbbs  and  Co.  v,   MaoIybb, 

Sons,  and  Oo.  (a) 

APPEAL  FBOM  THB  KING*S  BBNCH  DIVISION. 

BiU  of  Utdifig — ConsirucHon — BtxeepHons — "  Un* 
seaworthiness'* — Ship  unfit  to  receive  eargo^^ 
Liability  of  shipowner. 

Bills  of  lading  provided  that  certain  sheepskins 
shotud  be  delivered  in  good  order  and  condition 
with  several  eacepHons,  amongst  which  were 
loss  or  damage  resuUing  from  the  conseauence 
of  any  injury  to  or  defect  in  hull,  tackle,  or 
machinery,  or  their  appurtenances,  however 
such  defect  or  injury  might  be  caused,  and 
noHvithstanding  that  the  same  might  have 
existed  aior  at  any  time  before  loading  or  sailing 
of  the  vessel,  and  whether  the  loss  or  iftjury 
arising  therefrom  uxu  occasioned  by  the  neglt* 
gence  of  the  owners,  m^aster,  officers,  or  crew,  and 
whether  before  or  after  or  during  the  voyage,  or 
for  whose  acts  the  shipowner  would  otherwise  be 
liable,  or  by  unseaworthiness  of  the  ship  at  the 
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beginnina  or  at  any  period  of  the  voyage,  prO' 
vided  alt  reaeonable  meane  had  been  taken  to 
provide  against  attch  tmseatoorthineee. 

Some  of  the  aheepekins  were  damaged  by  fresh 
water  which  escaped  from  a  pipe  which  was 
broken  when  they  were  put  on  board.  It  was 
admitted  that  the  vessel  was  not  fit  to  receive 
cargo  at  the  time  when  it  wcls  loadedf  and  that 
reasonable  means  had  not  been  taken  to  provide 
against  sVfCh  unfitness. 

Heldt  that  "  unseaworthiness  "  in  this  bill  of  lading 
included  unfitness  to  receive  the  cargo,  and  was 
not  limited  to  the  unfitness  of  the  ship  to  meet 
the  perils  of  the  sea ;  and,  the  shipowners  not 
having  taken  all  reasonable  means  to  provide 
against  such  unseaioorthiness,  they  were  liable 
for  the  damage. 

Decision  of  Wills,  S,  reversed. 

This  action  was  brought  by  the  indoraees  of  four 
bills  of  lading  signed  by  the  defendants'  agents 
against  the  owners  of  the  steamship  Barbary  for 
damages  for  injury  to  some  bales  of  sheepskins. 

The  sheepskins  were  shipped  at  Buenos  Ayres 
for  conveyance  to  Liverpool,  and  were  damaged 
while  on  board  by  fresh  water  which  escaped  from 
a  broken  pipe  which  supplied  a  fresh- water  tank 
for  domestic  service  and  which  was  already  broken 
at  the  time  when  the  sheepskins  were  put  on  board 
the  ship  at  the  commencement  of  the  voyage. 

The  bill  of  lading  was  as  follows : 

Shipped  in  apparent  good  order  and  condition  ...  at 
Buenoa  Ayres  ...  ^  be  delivered  in  the  like  grood 
order  and  conditicm  at  Liverpool  (the  act  of  God  .  .  . 
loss  or  damige  reanltiog  from  efPeoti  of  olimate,  heat  of 
holdt,  vermin,  rain,  spray,  insuffioienoy  in  atrengthof  wrap- 
pers and  paokageSy  non-marking,  obliteration  or  inanffi- 
cienoy  of  marks,  and  all  injory  to  the  aame,  aweatiog 
.  .  .  and  all  damage  ariaing  from  other  gooda  .  .  . 
or  from  errors,  obliteration,  inanffioienoy,  or  absence  of 
marks  .  .  .  riak  of  lighterage  to  or  from  the  vessel, 
riak  of  craft  or  hulk  or  atorage  or  transhipment,  or 
transhipment  ffom  or  to  craft,  explosion,  heat,  fire, 
before  loading  or  in  the  ahip  or  after  unloading,  and  at 
any  time  and  place  whatever,  boilera,  ateam  maichinery 
or  their  appurtenances,  or  from  the  consequence  of  any 
damage,  breakdown,  injury  to  or  defect  in  hull,  tackle, 
boilera,  or  machinery  or  their  appurtenances,  refrigerat- 
ing engine  or  chamber,  or  any  part  thereof,  outfit,  tackle, 
or  other  appurtenances,  however  such  damage,  defect, 
or  injury  may  be  caused,  and  notwithstanding  that  the 
same  may  have  existed  at  or  at  any  time  before  the 
loading  or  aailing  of  the  veaael,  colliaion,  atranding 
.  .  .  or  any  other  peril  of  the  sea  .  .  .  and 
whether  any  of  the  perils,  causes,  or  things  above 
montioned,  or  the  loaa  or  injury  ariaiog  therefrom,  be 
ocoaaioned  by  the  wrongful  act,  negligence,  or  error  in 
judgment  of  the  oarnera,  master,  offioera,  pilota,  mariners, 
crew  ...  or  other  persona  employed  in  or  about 
the  ahip,  and  whether  before  or  after  or  during  the 
Toyage,  or  for  whoae  acta  the  shipowner  would  other- 
wiae  be  liable,  or  by  unaeaworthineaa  of  the  ahip  at  the 
beginning  or  at  any  period  of  the  voyage,  provided  all 
reasonable  means  have  been  taken  to  provide  againat 
auch  uneeaworthinesa,  or  by  any  cauae  whatever 
•xoepted). 

The  defendants  admitted  that  the  vessel  was 
not  fit  to  receive  cargo  at  the  time  when  the 
sheepskios  were  loaded,,  and  that  reasonable 
means  had  not  been  taken  to  provide  against 
that  unfitness. 

The  action  was  tried  by  Wills,  J.  without  a  jury 
at  the  Li verpur  "^iqmper  Assizes  on  the'  25tn 


and  30th  July  1902,  and  he  held  that  the  shio- 
,  owners  were  not  liable,  on  the  ground  that  the 
;  latter  part  of  the  exception  as  to  "  nnaeaworthi- 
ness "  extended  only  to  unseaworthiness  of  the 
ship  as  a  ship — i.e.,  to  her  unfitness  to  meet  the 
penis  of  navigation  with  safety  to  the  ship,  and 
not  to  her  unfitness  to  carry  the  cargo. 

The  plaintiffs  appealed. 

Pickford,  K.O.  and  Leslie  Scott  for  the  appel- 
lant.— The  defendants  have  broken  the  warranty 
for  seaworthiness  in  these  bills  of  lading. 
*'  Unseaworthiness "  has  now  a  wide  meaniog 
in  a  commercial  sense ;  it  means  more  than 
the  perils  of  the  sea,  and  includes  unfitness  of  the 
ship  to  convey  the  goods  included  in  the  bills  of 
lading.  The  defect  m  the  fresh- water  pipe  which 
causc^l  this  damage  to  the  sheepskins  made  the 
vessel  unseaworthy  within  the  usual  commercial 
meaning  of  that  term ;  there  are  no  words  to 
restrict  the  meaning  of  "  uosea worthiness  "  to  the 
strict  meaning  of  the  term — viz.,  unfit  to  encounter 
the  perils  of  the  sea — and  therefore  shipowners  are 
liable.  The  decision  of  Wills,  J.  that  the  words 
which  follow  the  expression  "unseaworthiness" 
in  the  bill  of  lading — viz.,  "  at  the  beginning  or  at 
any  period  of  the  voyage  '* — showed  that  the  word 
was  used  in  its  strict  sense  is  wrong : 

Owners    of    Cargo    on    Maori    King  v.    Rughu, 

73  L.  T.  Bep.  141 ;  8  Asp.  Mar.  L&w  Caa.  65 ; 

(1895)  2  Q.  B  550  ; 
Rowson  V.  Atlantic  Telegraph  Company,  89  L.  T. 

Bep.  204  ;  9  Aap.  Mar.  Law  Caa.  347  ; 
JIforrw  V.  Oceanic  Steam  Navigation  Company,  16 

Timea  L.  Bep.  533  ; 
The  Ccurron  Park,  63  L.  T.  Bep.  356  ;  6  Asp.  Mar. 

Law  Cas.  543;  15  P.  Div.  203  ; 
Garver'a  Carriage  by  Sea,  aa.  2, 17 ; 
Scmtton  on  Charter-parties  and  Bills  of  Lading, 

art.  29. 

Horridge,  E.G.  and  Maurice  Hill  for  the  defen- 
dants.— ^Apart  from  the  proviso  as  to  unsea- 
worthiness at  the  end  of  the  exceptions,  the  ship- 
owners would  not  be  liable  under  this  bill  of 
lading.  The  shipowners  are  not  liable  for  any 
defect,  even  before  the  loading  of  the  vessel  The 
exoeptions  relieve  them  from  liabilitnr  under  the 
warranty  of  seaworthiness,  and  the  addition  as  to 
"  unseaworthiness "  refers  to  anything  which 
comes  within  it  which  is  not  included  in  the  former 
clause,  provided  reasonable  care  has  been  used. 
Therefore  the  owners  were  under  no  obligation  to 
provide  a  ship  fit  to  receive  the  cargo  : 

Cargo  ex  Laertes,  57  L.  T.  Bep.  502 ;  6  Asp.  Mar. 

Law  Cas.  174 ;  12  P.  Div.  187  ; 
Owners  of  Cargo  on  Board  Steamship  Waikaio  v. 

New  Zealand  Shipping  Company,  79  L  T.  Bep. 

826  ;  8  Aap.  Mar.  Law  Caa.  442  ;  (1898)  1  Q.  B. 

645  ;  (1899)  1  Q.  B.  56 ; 
TattersaU      v.    National      Steamship     Company 

Limited,  50  L.  T.  Bep.  299 ;  5  Aap.  Mar.  Law 

Caa.  206 ;  12  Q.  B.  Div.  297  j 
Quebec  Marine  Insurance  Company  v.  Commercial 

Bank  of  Canada,  22  L.  T.  Bep.  559 ;  L  B^ 

3  P.  C.  234 ; 
Q%lroy  V.  Price,  68  L.  T.  Bep.  302 ;  7  Asp.  Mar. 

Law  Cas.  314 ;  (1898)  A.  C.  56  ; 
Morris  v.  Oceanic  Steam  Navigation    Companif 

{ubi  sup.) ; 
Steel  v.  State  Line  Steamship  Company,  37  L.  T. 

Bep.  333 ;   3  Aap.  Mar.  Law  Cas.  516 ;   3  App. 

Caa.  72,  77. 

There  is  a  distinction  betwe«a  a  warranty  of  sea- 


MaRII^IMJ^  law    CAiStiS. 


4^ 


<  I  «■  ■      I 


Ct.  or  Apf.]      Bathbone  Brothbbs  and  Co.  v,  MacIveb,  Sons,  and  Co.      [Ot.  of  Apf. 


wortiimess  and  a  warranty  of  fitness.  A  warranty 
of  seaworthiness  proper  begins  at  the  commence- 
ment of  the  voyare : 

Camat's  Carriage  by  Sea,  b.  21. 

The  term  **  unseaworthiness  "  refers  to  fitness  to 
encounter  the  periJs  of  the  sea  unless  there  are 
words  which  show  a  contr<iry  intention.  Wills,  J. 
was  right  in  holding  that  here  the  word  must  be  read 
strictly,  and  means  only  unseaworthiness  proper. 
It  refers  strictly  to  cases  of  the  entry  of  sea  water. 
A  warranty  of  **  fitness  "  applies  when  the  loading 
is  commenced,  before  the  commencement  of  the 
voyage.  A  ship  may  be  unfit  and  yet  sea- 
worthy : 

Stanton  v.  Richardson,  33  L  T.  Bep.  193  ;   3  Asp. 

Mar.  Law  Cas.  23  ;  L.  Rep.  7  C.  P.  421,  431, 436  ; 

L  Bep.  9  C.  P.  890  ; 
Cokn  V.  Davidson,  36  L.  T.  Bep.  244 ;  3  Asp.  Mar. 

Law  Cas.  374  ;  2  Q.  B.  Div.  455. 

They  also  referred  to 

Borthtvick    v.  Elder Aie    Steamship  Company,    19 

Times  L.  Bep.  3 13  ; 
Queensland    National    Bank    y.    Peninsular  and 

Oriental  Steam  Navigation  Company,  78  L.  T. 

Bep.  67;   8   Asp.  Mar.  L%w   Cae.  338;    (1898) 

1  Q.  B.  567. 

Pickfordf  K.O.  in  reply. 

Vauohan  Williams.  L  J. — I  do  not  think 
that  this  judgment  can  be  supported.  I  am  not 
sore  that  it  is  necessary  for  us  to  differ  from  Wills, 
J.  on  any  point  that  he  really  decided,  but  I  may 
say  at  once  that  we  should  be  prepared,  if  it  were 
necessary,  to  take  a  wider  view  of  the  meaning  of 
the  word  "  unseaworthiness  "  in  this  bill  of  lading 
than  that  which  was  taken  by  him.  I  wish,  before 
I  go  more  into  detail  in  this  case,  to  point  out  the 
broad  principle  which  I  think  ought  to  be  applied 
in  the  construction  of  a  bill  of  lading,  or  of  any 
other  contract  relating  to  carriage  of  goods  by 
sea,  joat  as  much  in  the  case  of  a  charter-party  as 
of  a  bill  of  ladine.  It  is  the  principle  laid  down 
both  by  Bigham,  J.  and  by  the  Court  of  Appeal 
in  Oumen  of  Qargo  on  Board  Steamship  Waimto 
V.  New  Zealand  Shipping  Company  {ubi  sup.),  that 
with  reference  to  carriage  by  sea  the  law  implies 
certain  warranties  on  the  part  of  the  shipowner ; 
it  puts  upon  him  certain  obligations  which  will 
always  bind  him  unless  there  are  clear  and  express 
words  in  the  contract  which,  without  ambiguity, 
relieve  him  from  what  I  may  call  his  common-law 
obligations.  In  that  case  Bigham,  J.  says :  '*  The 
common-law  obligation  of  a  shipowner  is  to  pro- 
vide a  ship  reasonably  fit  to  carry  the  cargo  that 
is  shipped  upon  it.  If  a  shipowner  desires  to 
evade  this  responsibility  he  must,  I  think,  use  very 
plain  and  distinct  words  to  give  notice  of  his 
mtention  to  get  out  of  this  obligation."  That  obli- 
gation applies,  in  my  judgment,  to  all  these 
common-law  warranties  which  are  implied  by  the 
law  in  the  absence  of  words  excluding  them. 
Collins,  L.J.  in  the  Court  of  Appeal  in  uie  same 
case  says:  "I  am  not  sure  myself  that  the 
shipowners  did  not  really  mean  to  cover  by  the 
exception  all  defects  at  the  banning  of  the 
voyage  whether  latent  or  patent.  - 1  am  inclined  to 
thmk  that  they  probably  did  mean  to  do  so.  But 
they  are  the  persons  setting  up  the  exception,  and 
who  have  to  make  out  their  exemption.  I  do  not 
think  they  oail  sustain  that  onus,  unless  by  unam- 
big^oos  language  th^y  have  excluded  the  liability 


which  would  prima  facie  rest  upon  them.  I  think 
that  the  language  used  in  this  case  is  far  too 
ambiguous  for  that  purpose."  Shortly,  the  basis 
of  my  judgment  here  is  the  same  as  that  ^roressed 
by  Collins,  L.J.  The  same  thine  was  said  by  the 
other  judges.  Smith  and  Bigbj,  Jj.JJ.  but  I  have 
quoted  from  the  judgment  of  Collins,  L.J.  because 
the  principle  is  very  conveniently  expressed  there. 
I  think  that  those  observations  apply  to  the 
present  case,  and  that  the  language  oi  this  bill 
of  lading  is  far  too  ambiguous  to  exclude  the 
common-law  warranties  of  the  shipowner.  I  will 
also  refer  to  what  was  said  by  liord  Blackburn 
in  Steel  v.  State  Line  Steammip  Company  {vbi 
swp,):  "I  take  it,  m^  Lords,  to  be  quite  dear, 
both  in  England  and  in  Scotland,  that  where  there 
is  a  contract  to  carry  goods  in  a  ship,  whether 
that  contract  is  in  the  shape  of  a  bill  of  lading, 
or  any  other  form,  there  is  a  duty  on  the  part  of 
the  person  who  furnishes  or  supplies  that  ship, 
or  that  ship's  room,  unless  something  be  stipu- 
lated which  should  prevent  it,  that  the  ship  shall 
be  fiv  for  its  purpose.  That  is  generally  expressed 
bv  saying  that  it  shall  be  seaworthy ;  and  I  think 
also  in  marine  contracts,  contracts  for  sea  carriage, 
that  is  what  is  probably  called  a  '  warranty,'  not 
merely  that  they  should  do  their  best  to  make  the 
ship  fit,  but  that  the  ship  should  really  be  fit."  I 
read  that  to  show  the  view  that  Lord  Blackburn 
took  of  these  warranties,  that  they  can  only  be  got 
rid  of  by  a  clear  and  express  stipulation.  Having 
said  that,  I  will  now  consider  the  terms  of  this 
bill  of  lading.  [His  Lordship  read  the  exceptions, 
and  continued  :J  I  think  it  is  plain  that  it  was 
not  intended  by  the  clause  relating  to  unsea- 
worthiness to  create  any  new  exception.  In  mv 
judgment,  the  clause  is  a  qualification  which 
overrides  the  exceptions  before  mentioned,  and 
it  is  not  a  new  exception. 

Having  dealt  thus  with  the  bill  of  lading,  I  wish 
to  deal  with  the  case  with  regard  to  the  point  on 
which  Wills,  J.  seems  to  me  to  have  based  his 
judgment  solely  and  entirely — ^namely,  the  con- 
struction of  the  word  "  unseaworthiness  "  in  this 
bill  of  lading.  I  think  that  Wills,  J.  considered 
that  the  ^ect  of  tiie  clause  that  I  have  just  been 
commenting  on  was  to  add  an  additional  exoe^- 
tion ;  but  whether  he  did  so  or  not,  he  based  ms 
judgment  upon  the  meaning  of  the  word  "  unsea- 
worthiness,' and  he  says  (8  Com.  Cas.  5) :  "  But,  in 
my  opinion,  the  words  wMch  follow  the  expression 
'  unseaworthiness '  in  this  bill  of  lading — ^viz., '  at 
the  beginning  or  at  any  period  of  the  voyage ' — 
conclusively  show  that  the  expression  'unsea- 
worthiness' as  used,  means  what  I  may  call 
unseaworthiness  proper,  because  if  it  were  used 
with  regard  to  the  cargo,  and  the  fitness  of  the 
particumr  portion  of  the  vessel  to  receive  it,  the 
phrase  by  which  it  is  followed,  instead  of  being 
*  at  the  beginning  or  at  any  period  of  the  voyage,' 
would  certainly  DC  'at  the  time  of  loading,'  or 
some  equivalent  phrase,  because  the  time  of 
loading  would  be  the  critical  time  at  which  pro*> 
vision  would  be  made  for  the  obligation  of  sea- 
worthiness to  arise.  But  in  the  bill  of  lading  it 
is  not  till  the  beginning  of  the  voyage  that  the 
obligation  arises,  and  it  therefore  seems  to  me 
that  the  intention  was  to  confine  the  meaning  of 
the  word  to  unseaworthiness  proper — that  is  to 
say,  unseaworthiness  of  the  ship  as  a  ship."  In 
my  judgment,  it  is  not  right  to  put  this  narrow 
construction  on  the  word  "unseaworthiness."    I 
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tbink  that  after  wbat  was  said  by  Lord  Blackbom 
in  Steel  v.  State  Line  Steamship  Company  (tibi 
aup,)  and  by  tbe  Lords  Justioes  in  Owners  of 
Carao  on  Maori  King  v.  Hughes  {uhi  svp,)  we 
ought  not  so  to  limit  this  word  "  onseaworthiness,*' 
bat  to  hold  it  oorers  not  only  the  nnseaworthiness 
of  the  ship  in  the  sense  that  it  was  not  fit  to  meet 
the  perils  of  the  sea,  bat  also  in  the  sense  that 
the  dhip  was  not  in  a  fit  condition  to  carry  the 
cargo.    This  opinion  of  mine,  however,  does  not, 
if  it  is  right,  dispose  of  the  whole  case,  becaase 
coansel  for  the  defendants  urged  an  argument 
upon  us  upon  which,  if  correct,  his  clients  would 
succeed,  whether  the  wider  or  the  narrower  con- 
struction be  put  on  the  word  *'  unseaworthiness  " 
in  this  bill  of  lading.    The  point  does  not  seem 
to  have  been  raised  TOfore  Wills,  J.,  and  I  cannot 
find  that  he  expressed  any  opinion  whatsocTer  upon 
it.    The  point  is  this.     Even  if  the  shipowners 
cannot  ^t  rid  of  what  I  will  call  their  common- 
law  liability — ^that  is,  the  warranty  of  seaworthi- 
ness, taking  it  as  including  fitness  of  the  ship  to 
receive  the  cargo ;  or,  if  the  warranties  are  to  be 
treated  as  separate,  the  warranty  of  seaworthiness 
and  the  warranty  of  fitness  of  the  vessel  to  carry 
tbe  cargo—'without  some  plain  and  unambiguous 
words  in  the  bill  of  lading  excluding  them,  it  is 
said  that  those  express  words  are  in  this  bill  of 
lading.    Counsel  rely  on  the  words  **  before  the 
loading  or  sailing  of  the  vessel,"  and  say  that, 
there  being  two  admissions  by  the  defendants — 
that  the  vessel  was  not  fit  to  receive  the  cargo  at 
the  time  when  the  sheepskins  were  loaded,  and 
that  reasonable  means  had  not  been  taken  to 
provide  against  such  unfitness — ^there  is  a  defect 
in  hull,  tackle,  or  machinery  which  existed  before 
the  loading,  or  at  all  events  at  the  time  of  loading, 
and  thb  loss  has  resulted  from  that  defect ;  and 
whether  that  defect  amounts  to  unseaworthiness, 
or  whether  it  amounts  to  unfitness  of  the  vessel 
to  carry  the  cargo,  it  is  equally  covered  by  these 
words;    and,  under   those   circumstances,   they 
are  entitled  to  sa^  that  there  are  plain  worcfs 
exempting  the  shipowners  from  their  common- 
law  babihty  in  respect  of  this  particular  defect, 
this  damaged  pipe.  The^  say  if  the  word  "  unsea- 
worthiness "  is  taken  in  its  wider  sense  as  covering 
unfitness  of  the  vessel  to  receive  the  cargo,  yet 
the  clause  must  be  read  together  with  the  clause 
to  which  I  have  already  caUed  attention,  and  t^e 
effect  of  them  is  that  the  shipowners  are  not  to 
be  liable  on  the  implied  warranty  of  seaworthi- 
ness.   It  seems  to  me  that  the  answer  is  tolerably 
plain.    It  is  impossible  for  anyone  who  reads  the 
proviso  to  say  tnat  it  is  manliest  on  the  faoe  of 
this  bill  of  lading  that  the  parties  did  not  intend 
the  shipowners  to  have    any  responsibility  for 
unseaworthiness.    On  the  contrary,  it  says  in  the 
plainest  possible  manner  that  their  exemption  from 
their  common-law  liability  for  unseaworthiness  is 
to  be  limited  to  the  particular  case  mentioned  in  the 
proviso.    Then  counsel  ask  us  to  read  "unsea- 
worthiness "  in  that  portion  of  the  bill  of  lading 
as  being  limited  to  what  Wills,  J.  caUs  unsea- 
worthiness proper.     For  the  moment,  although 
it   does   not    agree    with    my   opinion,    I   will 
assume  that    "unseaworthiness'*    ought   to    be 
limited  in  that  way.    What  counsel  are  really 
saying,  then,  is  that  the  clause  which  comes  at  the 
end  of  the  exception,  having  regard  to  the  prior 
words  about  the  time  of  the  occurrence  of  the 
peril,  or  of  the  damage  or  loss  resulting  from  the 


peril,  exempts  the  shipowners  from  all  liability  in 
respect  of  thinss  occurring  before  the  loading,  or 
at  the  time  of  loading,  of  the  vessel,  and  ttoe- 
fore  from  the  warranty  of  seaworthiness  generally. 
They  say  that  if  the  word  is  read  as  meaning 
unseaworthiness  proper,  then  there  is  nothiog 
here  to  prevent  the  exceptions  applying  to  the 
warranty  of  fitness,  because  the  warranty  of  fit- 
ness IS  not  in  any  way  asserted  by  the  olauce  at 
the  end  with  its  proviso.  The  answer  to  that 
is,  that  really  the  argument  ought  to  go  the  length 
of  saying  that  the  words  of  the  exception  exclude 
every  defect  and  every  loss  resulting  from  the 
defect  which  was  in  existence  before  or  at  tbe 
time  of  the  sailing.  If  that  is  so,  it  follows  that 
they  ought  to  say  that  it  excludes  the  warranty 
of  seaworthiness  in  its  widest  sense.  But  they 
are  bound  to  admit  that  the  words  cannot,  having 
regard  to  the  express  mention  of  unseaworthinesB 
have  tliat  effect.  The  result  is  that  it  is  plain 
that  their  contention,  that  the  parties  ought  to 
be  taken  on  the  words  of  this  contract  to  have 
included  everything  in  the  exoeptiona  which 
occurred  before  or  at  the  time  of  loading,  is  an 
unsound  argument,  and  if  that  is  so,  the  common- 
law  warranty  of  fitness  is  left  untouched.  In  my 
judgment,  we  ou^ht  in  this  case  to  hold  that  the 
parties  said  nothing  to  save  the  shipowners  from 
the  warranty  of  fitness,  if  it  is  treated  as  a 
separate  warranty.  On  the  other  hand,  if  yon 
treat  the  warranty  of  fitness  as  part  of  the 
warranty  of  seaworthiness,  then  it  seems  to  me 
upon  any  reasonable  construction  of  this  docu- 
ment that  that  warranty,  so  far  from  being  nega- 
tived, is  positively  affirmed,  unless  the  shipowners 
can  save  themselves  under  the  words  in  the 
proviso.  For  the  reasons  which  I  have  given,  I 
think  that  the  warranty  of  fitness  rrally  is 
untouched  by  anything  in  this  bill  of  lading,  and 
I  have  no  doubt,  having  regard  to  the  admissions, 
that  the  warranty  of  fitness,  at  all  events,  has 
been  broken,  and  I  think  that  under  those 
circumstances  the  shipowners  must  be  held 
liable  for  the  consequences.  As  I  have  said 
before,  though  I  base  my  judgment  on  this 
ground,  I  ne^  not  differ  nom  WiUs,  J.  at  alL 
Not  only  was  this  point  not  argued  before  hiin, 
but  he  expressed  no  opinion  upon  it  at  all ;  but  if 
it  should  oe  necessary  to  fall  Imck  on  the  question 
of  what  is  the  i>roper  meaning  of  the  worid  "  un- 
seaworthiness "  in  this  bill  of  lading,  in  my  jud^ 
ment  the  wider  and  not  the  narrower  meaning 
is  the  right  one. 

BoMBB,  L.J.^I  cannot  say  that  the  question 
we  have  to  decide  on  this  appeal  is  an  easy  one, 
but  after  the  best  consideration  that  I  can  give 
to  it  I  also  am  of  opinion  that  the  appeal  ought 
to  succeed.  A  bill  of  lading  in  respect  of  the 
matters  that  we  have  to  consider  on  this  appeal 
has  been  the  subject  of  a  very  large  number  of 
decisions,  and  the  |^eneral  principles  according  to 
which  bills  of  ladmg  should  be  interpreted  are 
well  known  at  the  present  day ;  and  tne  general 
construction  to  be  given  to  them,  in  some  respects 
of  an  artificial  character,  is  well  ascertained.  In 
my  opinion,  it  is  advisable  not  to  depart  from 
these  principles  in  dealing  with  any  special  bill  of 
lading  that  comes  before  the  court,  and,  so  fiur  as 
possible,  not  to  allow  small  variations  in  the  form 
to  affect  the  general  construction  which  has 
hitherto  been  put  upon  such  documents.  I  un- 
derstand that  for  a  long  time  j^jtownershav? 
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been  trying  to  limit  the  eeneral  liability  cast 
upon  them  as  sea-oarriers  by  patting  in  special 
exceptions  from  their  ^neraf  liabibty  without 
going  the  length  of  refusing,  or  seeking  to  exdude 
their  liability  in  respect  of  a  warranty  of  sea- 
worthiness, and  the^  haTe  from  time  to  time  been 
extending  the  s^ial  exceptions.  I  think,  how- 
eyer,  that  I  am  right  in  saying  that  as  a  principle 
of  construction  the  warranty  of  seaworthiness 
will  not  be  held  to  ha^e  be^  excepted  by  the 
special  exceptions,  unless  it  plainly  appears  that 
it  was  int^ded  to  except  it.  In  other  words, 
the  court  will  not  readily  infer  an  exception  of 
the  warranty.  I  think,  moreover,  that  nowadays, 
whatever  views  may  have  been  entertained  in 
years  gone  by,  the  warranty  of  seaworthiness 
includes,  and  is  well  known  to  include,  the 
warranty  that  the  ship  and  her  equipment  are 
fit  for  the  purpose  of  safely  carrying  to  their 
destination  the  goods  which  the  shipowners 
know  are  to  be  carried;  and,  further,  I  think 
that  in  a  bul  of  lading  of  the  present  day  the 
expression  "seaworthiness"  or  *' nnseaworthi- 
ness,"  and  so  forth,  would  be  used,  and  would 
be  understood  as  being  used,  with  reference 
to  the  well-known  extent  of  the  warranty. 
In  the  present  bill  of  lading  the  special  excep- 
tions  are  very  numerous.  In  part  they  are  very 
gttieral  expressions,  and  in  part  they  are  expres- 
sions minutely  detailing  special  injuries,  or  in- 
juries arising  in  respect  of  special  parts  of  the 
ship  or  its  equipment.  The  exceptions,  so  far  as 
thejT  are  general  and  essential,  are,  all  damage 
arising  from  the  consequence  of  any  injury  to  or 
defect  in  hull,  tackle,  machinery,  outfit,  or  appur- 
tenances, however  the  damage  may  be  caused, 
notwithstanding  that  the  same  may  have  existed 
at  or  at  any  time  before  the  loading  or  sailing  of 
the  vessel,  and  whether  the  loss  or  injury  was 
occasioned  by  the  negligence  of  the  officers  or 
crew  before  or  after  or  during  the  voyage,  or  by 
unseaworthiness  of  the  ship  at  the  beginning  or 
at  any  period  of  the  voyage,  provided  ail  I'eason- 
able  means  had  been  taken  to  provide  against  such 
unseaworthiness.  In  the  first  place,  I  ask  myself, 
Does  that  make  it  clear  to  me  that  the  general 
warranty  of  seaworthiness  is  intended  to  be  swept 
away,  as  it  would  undoubtedly  practically  be  if 
all  the  special  exceptions  enumerated  weve  treated 
as  being  absolutely  without  limit  ?  In^my  opinion, 
not  only  is  it  not  clear  that  that  wa«i  intended, 
but  I  think  the  wording  shows  that  the  numerous 
and  wide  exceptions  to  which  I  have  referred  are 
not  intended  to  extend  or  refer  to  unseaworthi- 
ness unless  all  reasonable  means  have  been 
taken  to  provide  against  such  unseaworthiness. 
To  my  mind,  the  very  way  in  which  these  excep- 
tions are  wound  up,  by  reference  to  the  unsea- 
worthiness, points  to  this — that  the  shipowners 
were,  notwithstanding  the  prior  exceptions,  in- 
tended to  be  made  liable  for  unseaworthiness 
unless  reasonable  means  had  been  taken  to 
provide  against  it.  I  think,  therefore,  on  the 
construction  of  this  bill  of  lading,  that  the  list 
of  exceptions  must  all  be  taken  U>  be  subject  to 
this — that  the  shipowners  were  to  be  under 
liability  as  specified  for  unseaworthiness.  There- 
fore, in  my  opinion,  the  general  argument  for  the 
respondents,  that  the  special  exceptions  must 
first  have  given  to  them  their  full  effect,  and 
then  that  the  warranty  as  to  seaworthiness  must 
be  cut  down  accordingly^^that  is  to  say,  practi- 


cally destroyed — ^fails.  I  agree  that  the  con- 
struction which  I  put  upon  these  provisions  in 
this  bill  of  lading  cuts  down  to  a  very  great 
extent  the  operation  of  the  special  exceptions; 
but  it  does  not  destroy  their  effect.  There- 
fore, as  I  have  said,  the  first  argument,  and  really 
the  msun  argument,  on  behalf  of  the  respondents 
appears  to  me  to  fail. 

There  is,  however,  a  further  argument  on 
behalf  of  the  respondents,  which  I  understand 
was  the  one  acceded  to  by  Wills,  J.  It  is 
said  that  in  this  bill  of  lading  the  word 
"  unseaworthiness  "  is  not  to  receive  its  ordinary 
meaning,  but  is  to  be  limited  to  unfitness  of 
the  ship  as  a  ship  to  meet  the  ordinary  perils 
of  navigation  without  special  regard  to  the  cargo. 
On  consideration  of  the  case,  I  think  that  it  would 
not  be  ri^ht  on  this  bill  of  lading  to  cut  down 
the  meaning  of  the  word  "unseaworthiness" 
in  that  way.  In  the  first  place,  it  is  important 
to  bear  in  mind  that  the  word  is  being 
used  in  a  mercantile  document  by  mercan- 
tile men,  and  ought  to  receive  its  well-known 
meaning  unless  there  are  overwhelming  con- 
siderations which  compel  the  court  to  depart 
from  that  meaning  of  the  word.  To  my  mind, 
there  is  nothing  in  this  bill  of  lading,  taken  as  a 
whole,  which  prevents  the  court  from  giving 
to  the  word  "unseaworthiness*'  its  ordinary 
meaning.  The  exceptions  cover  defects  in  the 
hull  itself  before,  during,  or  ^ter  the  voyage,  and 
if  all  the  exceptions  are  to  be  given  their  full 
effect,  then  the  word  "  unseawortniness  "  cannot 
even  have  the  limited  meaning  that  Wills,  J. 
gave  to  it.  That  would  practically  take  away 
from  the  term  "  unseaworthiness "  the  whole  of 
its  meaning.  Then,  lastly,  with  regard  to  the 
point  relied  upon'.by  Wills,  J.,  which  depended  upon 
the  expression  used  in  the  bill  of  ladmg,  "  unsea- 
worthiness of  the  ship  at  the  beginning  or  a.t  any 
period  of  the  voyage,*^  I  think  that  it  is  not  sound 
to  infer  from  that  phrase  that  it  was  intended 
to  expressly  exclude  the  period  of  loading.  I 
think  that  the  expression  "  at  the  beginning  or 
at  any  period  of  the  voyage  "  was  used,  not  with 
a  view  of  narrowing  the  term  "  unseaworthiness," 
but  with  a  view  oi  showing  that  it  was  not  to 
be  limited.  There  are  cases  in  which  similar 
expressions  have  been  d^alt  with  by  the  courts, 
which  show  that  such  expressions  ought  to  have 
the  full  meaning  that  I  am  indicating  now,  and 
ought  not  to  have  such  a  limited  construction  as 
IS  sought  to  be  put  upon  the  words  here.  For 
example,  in  The  Uarran  Park  {uhi  tup.)  the  ship- 
owners had  stipulated  that  they  should  not  be 
liable  for  neglect  or  default  of  their  servants 
during  the  voyage,  and  it  was  contended  that 
"  during  the  voyage  *'  would  only  apply  to  the 
time  at  which  the  voyage  commenced,  and  that, 
at  any  rate,  the  voyage  could  not  be^in  before  the 
ship's  loading  was  completed.  But  it  was  pointed 
out  by  the  President,  Sir  James  Hannen,  following 
other  authorities,  that,  the  expression  being  a 
general  one,  it  would  cover,  in  the  case  he  had 
oefore  him,  the  period  during  which  the  ship  was 
going  from  her  then  berth  to  the  port  of  loading 
and  was  being  loaded.  In  fact,  in  the  case  of  a 
warranty  of  seaworthiness  "  at  the  beginning  of 
or  durinjg  the  voyage,"  I  think  that  expression  by 
itself,  without  any  context  to  cut  it  down,  would 
dearly  cover,  so  far  as  concerns  the  cargo,  the 
period  of  loading.    The  fact  is,  that  for  the  pur- 
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poaes  of  the  cargo  and  of  that  part  of  the  warranty 
which  extends  to  the  ship  being  fit  to  receive  the 
cargo,  the  voyage  really  begins  when  the  cargo 
is  pat  on  board;  and  I  think  that  prima  facie 
the  expression  that  we  have  to  deal  with  here 
ought  not  to  receive  another  interpretation,  as 
contended  by  the  respondents.  To  my  miod, 
there  is  nothing  to  justify  us  in  giving  it  such 
an  interpretation.  It  appears  to  me,  therefore, 
that  this  argument  on  behalf  of  the  respondents 
also  fails,  and,  in  my  opinion,  the  appeal  must 
succeed. 

Stirling,  L.J.  —  I  have  come  to  the  same 
conclusion,  and  substantially  for  the  same  reasons 
as  have  heem  given  by  my  Jeamed  brothers ;  but 
as  we  are  differing  from  Wills,  J.,  and  out  of 
respect  to  the  very  able  arguments  which  have 
be^  addressed  to  us,  I  shall  endeavour,  as  shortly 
as  possible,  to  give  the  general  grounds  on  which 
I  come  to  the  conclusion  that  the  appeal  ought 
to  be  allowed.      We  have  here  to  deal   with  a 
bill  of  lading  which  on  the  face  of  it  presents 
difficultiea  of  constructioo ;  it  bears  marks  of  not 
having  been  all  framed  at  the  same  time,  but  of 
having  been  added  to  or  altered  from  time  to  time, 
probably  to  meet  the  exigencies  of  commerce  as 
various  difficulties  arose ;  but  the  general  object  is 
to  limit  the  liability  of  the  shipowners,  and  to 
relieve  them  from  the  general  obligations  imposed 
by  law  and  attaching  to  such  contracting  parties. 
The  shipowners  contract  to  deliver  the  goods  in 
ffood  order  and  condition  at  the  port  of  discharge, 
but   they   except   from    that   liability    various 
matters,  and,  amongst  others,  all  damage  from 
the  consequence  of  any  defect  in  the  hull  or 
machinery  or  other  appurtenances  of  the  ship, 
"however   such    damage    may   be   caused,   and 
notwithstanding  that  the  same  may  have  existed 
at  or  at  any  time  before  the  loading  or  sailing  of 
the  vessel.      It  is  contended  on  behalf  of  the 
respondents  that  if  those  words  stood  alone  they 
would  be  sufficient  to  exonerate  the  shipowners 
from  liability  by  reason  of  the  unseaworthiness 
of  the  vessel,  which  would  be  one  of  the  liabilities 
attaching  to  them  by  law.    Oaf>es  were  referred 
to  to  establish  this,  and  it  may  be  that  such  would 
be  the  effect  of  the  clause  in  the  absence  of  any 
context ;  but  in  construing  documents,  especially 
documents  of  this  kind,  it  is  not  safe  to  deal  with 
the  contract  piecemeal,  but  in  ascertaining  the 
meaning  of  one  portion  of  it  one  must  examine 
the  context.    In  the  latter  portion  of  the  docu- 
ment we  find  this :   [His  Lordship  read  the  bill  of 
lading  from  "  Whether  any  of  the  perils,  causes, 
or  things  above  mentioned"  down  to  the  end  of 
the  exceptions,  aud  continued :]    This  portion  of 
the  document  was  not  introduced  for  the  purpose 
of  enlarging  the  perils,  causes,  or  things  which 
are  to  be  excepted,  because  it  begins  by  refer- 
ence to  **  the    perils,   causes,   or    things  above 
mentioned."    The  object  of  it,  therefore,  must  be 
to  define  the  limits  of  exemption  with  reference  to 
the  perils,  causes,  and  things   which  have  been 
already  mentioned  in  the  prior  part  of  the  bill 
of  lading.     Consequently  it  seems  to  me  that  the 
earlier  part  of  the  document  canuot  be  read  in 
the  wide  sense  in  which  the  respondents  desire 
that  it  should  be  read,  as  excluding  all  liability 
whatever   on    the    part    of    the   shipowners  by 
reason    of   unseaworthiness.      I   think  the    two 
portions     must     be    read     together;     and    so 
reading  them,  I  come  to  the  conclusion  that 


the  shipowners  were  to  be  liable  in  respect 
of  unseaworthiness  unless  all  reasonable  means 
had  been  taken  by  them  to  provide  against  it 
That  being  so,  the  question  arises.  What  is  the 
meaning  of  the  word  "  unseaworthiness  "  P  The 
learned  judge  in  the  court  below  says  that  it 
ad  mite  of  two  meanings — one  relating  to  the 
fitness  of  the  ship  to  encounter  the  penis  of  the 
sea,  and  the  other  including  not  only  that  fitness, 
but  also  the  fitness  of  the  ship  and  her  equip- 
ment to  carry  the  particular  goods  with  which  she 
is  to  be  loaded.  He  thinks  that  the  word  is 
appropriate  to  both  species  of  fitness,  and  in  that 
I  agree  with  him.  He,  however,  came  to  the  con- 
clusion that  in  this  particular  bill  of  lading  it  is 
limited  to  what  he  calls  the  narrower  sense  of 
unseaworthiness — namely,  the  unfitness  of  the 
ship  to  encounter  the  perils  of  the  sea.  I  am 
unable  to  agree  with  the  learned  judge  in  thai 
Looking  at  the  object  of  this  clause,  I  cannot 
doubt  that  the  shipowners  intended  to  exempt 
themselves  as  widely  as  possible  from  liability, 
and  that  their  meaning  was  that  everything 
which  the  term  "  unseaworthiness  "  would  appro- 
priately cover  was  to  be  excluded.  But  it  is 
not  absolutely  necessary  to  decide  that  point.  The 
cases  already  referred  to  show  that  when  a  ship- 
owner desires  to  relieve  himself  from  his  common- 
law  liability  he  must  do  so  in  plain  and  unam- 
biguous language ;  and  the  result  is  tiiat  either 
unseaworthiness  must  be  read  in  the  wider  sense, 
or  else  that  the  unfitness  with  respect  to  the 
cargo  to  be  carried  is  not  to  be  excluded.  In 
either  view  the  shipowners  here  fail. 

Solicitors:  Field,  Boscoe,  and  Co.^  agente  for 
Batesonsy  Warr^  and  Wimshurst,  Liverf,ool ;  Row- 
cliffes,  Bawle,  and  Co.y  agente  for  Hill,  Dickinson, 
and  Co.,  Liverpool. 

Thursday,  Aug.  6, 1903. 

(Before  Yauohan  Williaus,  Roheb,  and 

Stirling,  LJJ.) 

Hbbne  Bay  Steamboat  Company  Limited  r. 

HUTTON.  (a) 
APPEAL  FROM   THE   KINQ'S   BENCH   DIVISION. 

Contract — Failure  of  consideration  —  Fou»d4iHon 
of  contract — Charter  of  ship  for  review — Review 
postponed. 

A  ship  named  C.  was  chartered  to  he  at  the  defen- 
dant's disposal  on  the  2Sth  June  1902  to  take  out 
a  party  *'for  the  purposes  of  viewing  ike  Naval 
Betnew  and  for  a  day  s  cruiseround  the  fleet;  also 
on  Sunday,  the  29th  June,  for  a  similar  purpose. 
.  .  .  Price  250Z.,  payable  50Z.  down,  balance 
before  ship  leaves  H.  B."  On  the  Naval  EUview 
being  postponed,  the  defendant  repudiated  tiie 
contract  on  the  ground  tliat  it  ceased  to  be 
binding. 

Held,  that  the  object  with  which  the  defendant 
hired  the  vessel,  though  stated  in  the  contract, 
did  not  concern  the  shipowners ;  that  the  hap- 
pening of  the  Naval  Review  was  not  the  founda- 
tion of  the  contract  so  as  to  discharge  the  patiiet 
from  further  performance  of  it  in  accordance  with 
the  doctrine  of  Taylor  v.  Caldwell  (8  L.  T.  Rep 
356  ,•  3  B.  &  S.  826) ;  and  therefore  the  defendant 
was  liable  to  the  plaintiffs  for  breach  of  contract. 

Decision  of  Grantham,  J.   (88  L,  T.  Rep.  ^; 

9  Asp.  Mar.  Law  Cas.  394)  reversed. 

_ „  -.  .  .,.  ^    ■         ■   - 

(a)  Beportad  by  W.  O.  Bias.  Eaq..  BarrlRtor-At-Lftir. 
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The  plaintiffs'  claim  was  for  2002.  alleged  to  be 
doe  under  an  agreement  dated  the  23rd  May  1902, 
the  balance  of  the  hire  of  the  steamboat  Cynthia, 
and  the  defendant  oounter-claimed  for  bOl.  paid 
by  him  under  that  agreement. 

The  plaintiff  company  were  the  owners  of  the 
steamboat  Cynthia,  which  was  usually  employed 
in  carrying  passengers  daily  between  Heme  Bay, 
GraTesencT  and  other  places.  It  having  been 
announced  that  there  would  be  a  Naval  Keview 
at  Spithead  by  the  King  on  the  28th  June,  the 
defendant  entered  into  negotiations  with  the 
plaintiff  company  for  the  hire  of  a  steamboat, 
and  the  following  agreement  was  entered  into 
between  the  defendant  and  Henry  0.  Jones  on 
behalf  of  the  plaintiff  company : 

The  Cynthia  to  be  at  Mr.  Hntton's  disposftl  at  an 
approved  pier  or  berth  at  Soathampton  on  the  moraiog 
of  the  28tii  Jane,  perils  of  the  sea,  Ac,  permitting,  to 
take  cot  a  par^  not  exceeding  the  number  for  wbioh 
the  vessel  it  lioensed  to  the  position  assigned  by  the 
Admiralty  for  the  purposes  of  viewing  the  Naval 
Befiew  and  for  a  day's  omise  roond  the  fleet ;  alto  on 
Sunday,  the  29th  Jnne,  for  similar  purposes.  Owners  to 
provide  orew,  ooals,  and  all  necessary  assiBtance.  Mr. 
Hutton  to  pay  all  tolls,  pier  dues,  &o.  Owners  to  have 
the  right  of  ten  persons  above  orew,  &o.,  on  board. 
Price  2501.,  payable  501.  down,  balance  before  abip 
leaves  Heme  Bay. 

The  Cynthia  was  fitted  for  this  trip,  and 
supplied  with  coal. 

On  the  25th  June  it  was  officiaUv  announced 
that  the  review  was  postponed,  and  the  plaintiffs 
telegraphed  to  the  ddenaant  on  the  26th  June : 

Wba«i  abont  Cynthia  f  She  Is  ready  to  start  six 
to-morrow.     Waiting  oa«b. — Jonbs,  Heroe  Bay. 

No  reply  being  received,  the  ordinary  sailings 
of  the  Cynthia  were  continued  by  the  plaintiffs 
on  the  days  mentioned  in  the  agreement  of 
the  23rd  May,  and  the  difference  oetween  the 
takings  on  those  days  and  the  price  under  the 
agreement  was  902. 

The  action  was  tried  by  Grantham,  J.  without 
a  jury,  the  claim  being  reduced  by  deducting  tlie 
907.  from  the  200Z.  and  leaving  a  balance  of  110/. 
Judgment  was  given  for  the  defendant  on  the 
claim  with  costs,  and  also  on  the  counterclaim 
with  coats. 

The  plaintiff  company  appealed. 

MoiUague  Lush,  K.O.  and  A.  8.  Poyser  for  the 
appellants.— This  was  a  contract  to  hire  the 
verael  for  two  days,  and  the  principles  which 
vpply  to  the  case  of  the  hire  of  seats  to  view  the 
Coronation  procession,  and  which  have  recently 
been  discussed  in  KreU  v.  Henry,  but  in  which 
judgment  has  not  yet  been  deliverod  [Judgment 
delivered  on  the  11th  Aug.;  see  ante,  p.  328; 
(1903)  2  K.  B.  740],  do  not  apply  here.  The 
purpose  of  the  oontract  was  not  entirely  frus- 
trated, Although  there  was  no  Naval  Keview, 
the  fleet  remained  at  Spithead,  and  the  vessel 
could  have  cruised  round  it  on  both  days. 
Besides,  the  vessel  was  absolutely  chartered  at  a 
certain  date,  and  the  price  was  to  be  paid  before 
the  event  took  place.  Therefore  it  made  no 
difference  whether  the  event  took  place  or  not. 
This  case  is  therefore  not  within  Tayhr  v.  Cald- 
loeU  (8  L.  T.  B^p.  356 ;  3  B.  &  S.  826).  The 
purposes  of  the  hirer  under  this  contract  did  not 
concern  the  shipowner.  The  motive  of  the 
contract  is  different  from  the  consideration  i  (per 
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Jessel,  M.B.  in  Besant  v.  Wood,  40  L.  T.  Rep. 
445,  448 ;  12  Oh.  Div.  605,  617). 

Hansell  and  Ferminger  for  the  defendant. — 
The  foundation  of  the  contract  was  that  the 
Naval  Review  should  take  place  as  announced, 
and,  as  it  did  not  do  so,  the  performance  of  the 
oontitict  became  impossible,  and  both  parties 
were  excused  from  any  fuither  performance 
under  it : 

Taylor  v.  Caldwell  (ubi  sup.) ; 

Niekoll  and  Knight  v.  Ashton,  Edridge^  and  Co.^ 

84  L.  T.  Bep.  804 ;  9  Asp.  Mar.   Law  Cos.  200  ; 

(1901)  2  K.  B.  126 ; 
Hobaon  v.  Pattenden,  88  L.  T.  Bep.  90. 

[Yauohan  Williams,  L.J.  referi'ed  to  Jackson 
V.  Union  Marine  Insura/nce  Company  (31  L.  T. 
Rep.  789 ;  2  Asp.  Mar.  Law  Cas.  435 ;  L.  Rep.  10 
0.  P.  125).]  The  contract  did  not  amount  to  a 
demise  of  the  ship.  It  was  a  mere  licence  to  the 
defendant  to  occupy  the  ship  with  his  nominees, 
the  passengers : 

Somtton  on  Charter-parties  and  Bills  of    Lading, 

p.  6; 
Dean  v.  Hogg,  10  Bing.  345 ; 
Ltuioe  V.  Nockells,  4  Blog.  729. 

Besides,  under  the  contract  the  plaintiffs  had  the 
right  to  have  ten  persons  on  board  above  the 
crew,  so  it  was  a  joint  venture.  The  plaintiffs 
repudiated  the  contract  by  using  the  vessel  for 
their  own  purposes  on  the  days  referred  to  in  the 
contract. 

Y  AUG  HAN  Williams,  L.J. — I  am  of  opinion 
that  this  appeal  must  be  allowed.  I  wish  first  to 
call  attention  to  the  fact  that  what  the  plaintiffs 
originally  claimed  in  this  action  was  200Z.,  the 
balance  of  the  agreed  price  which  was  to  be 
paid.  In  my  judgment  they  were  not  entitled  to 
recover  that  sum,  and  I  do  not  think  that  counsel 
for  the  appellants  bore  in  mind  that  that  was  the 
plaintiffs  original  claim,  and  therefore  he  took 
some  of  the  observations  of  Grantham,  J.  dealing 
with  the  original  claim  as  if  they  were  intended 
to  deal  with  the  amended  claim.  I  tbink  here 
that  before  the  time  came  for  the  performance 
of  this  contract  there  was  a  plain  repudiation  by 
the  defendant  of  his  obligations  under  it.  He 
refused  to  cany  out  his  contract,  and  the  pVin- 
tiffs,  very  properly,  under  the  circumstances,  used 
the  steamer  in  her  usual  daily  services,  and  made 
what  profit  they  could  out  of  it  during  the  two 
days  on  which,  under  the  contract,  the  defendant 
was  to  have  the  use  of  her.  Under  those  circa m- 
stances  the  action  is  really  one  for  damages 
caused  by  the  defendant's  refusal  to  carry  out  a 
oontract,  and  the  amount  of  the  damages  has  been 
agreed  at  200Z.,  less  the  profit  made  b^  the  plain- 
tfiPs  from  having  the  use  of  the  ship  after  the 
repudiation  of  the  contract  by  the  defendfmt.  To 
those  damages  the  plaintiffs  are  in  my  opinion 
entitled.  This  contract,  I  think,  placed  the  ship 
at  the  disposal  of  the  defendant  lor  those  par- 
ticular days,  and  does  not  contain  a  demise  of  the 
ship  A  charter-party  seldom  contains  a  demise  of 
the  ship.  Generally  the  ship  is  not  demised,  but 
remains  under  the  control  of  tlie  shipowner. 
Under  this  contract  this  ship  remains  under  the 
management  and  control  of  the  master,  but  it  is 
placed  at  the  disposal  of  the  defendant  in  the 
same  way  as  under  a  charter-party  a  vessel  is 
placed  at  the  disposal  of  the  charterers4  Then, 
what  is  there  in  this  case  besides  that?     The 
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defendant  when  hirine  this  boat  had  the  object 
in  view  of  taking  people  to  see  the  Naval  Review, 
and  on  the  next  day  of  taking  them  round  the 
fleet  and  also  round  the  Isle  of  Wight.  But  it 
does  not  seem  to  me  that,  because  those  purposes 
of  the  defendant  became  impossible,  it  is  a  legiti- 
mate inference  that  the  happening  of  the  Naval 
Review  was  contemplated  hy  both  parties  as  the 
foundation  of  the  contract,  so  as  to  bring  the  case 
within  the|doctrine  of  Taylor  v.  Caldu>ell  (ubi  sup.). 
On  the  contraiT,  when  the  contract  is  properly 
considered,  I  think  that  the  pai*po8e8  of  the 
defendant,  whether  of  going  to  the  review  or  going 
round  the  fleet  or  the  Isle  of  Wight  with  a  party 
of  paving  guests,  do  not  make  those  purposes  the 
founoation  of  the  contract  within  the  meaning  of 
Taylor  v.  Caldwell  (ubi  tup.).  Having  expressed 
this  view,  I  do  not  know  that  there  is  any  advan- 
tage to  be  gained  by  in  any  way  defining  what  are 
the  circumstances  which  might  or  might  not  con- 
stitute the  happening  of  a  particular  contingency 
the  foundation  of  the  contract.  I  will  only  say  I  see 
nothing  to  differentiate  this  contract  from  a 
contract  by  which  some  person  engaged  a  cab 
to  take  him  on  each  of  three  days  to  Epsom  to 
see  the  races,  and  for  some  reason,  such  as  the 
spread  of  an  infectious  disease  or  an  anticipa- 
tion of  a  riot,  the  races  are  prohibited.  In 
such  a  case  it  could  not  be  said  that  he  would 
be  relieved  of  his  bargain.  So  in  the  present 
case  it  is  sufficient  to  say  that  the  happening  of 
the  Naval  Review  was  not  the  foundation  of  this 
contract. 

RoMBB,  L.J. —I  am  of  the  same  opinion.  This 
is  not  a  case  where  the  subject-matter  of  the  con- 
tract is  a  mere  licence  to  the  defendant  to  use 
the  ship  for  the  purpose  of  seeing  the  Naval 
Review  and  going  round  the  fleet.  It  is  really  a 
contract  for  hiring  the  ship  bv  the  defendant  for 
a  certain  voyage,  though  the  object  of  the  hirer  is 
stated — viz.,  to  see  the  Naval  Review  and  the 
fleet.  But  that  object  was  one  with  which  the 
defendant  as  hirer  of  the  ship  was  alone  concerned, 
and  not  the  plaintiffs,  the  owners.  This  contract 
cannot,  in  my  opinion,  be  distinguished  from 
many  common  cases  of  the  hiring  of  vessels  in 
which  the  object  of  the  hiring  is  stated ;  very  often 
the  contract  states  the  details  of  the  voyage  and 
the  nature  and  details  of  the  cargo  to  be  carried. 
If  the  voyage  is  a  pleasure  trip  it  might  also  state 
the  object  in  view,  which  is  a  matter  which 
concerns  the  passengers.  But  this  statement  of 
the  objects  of  the  hirer  would  not,  in  my  opinion, 
make  the  owner  of  the  ship  as  much  concerned 
with  these  objects  as  the  hirer  himself.  The  ship- 
owner would  say :  "  I  am  concerned  with  the  ship 
only  as  a  passenger  or  cargo  carrying  machine. 
It  is  for  the  hirer  to  concern  himself  with  the 
objects."  In  the  present  case  it  is  suggested  that 
the  provision  that  the  plaintiffs  were  to  have  the 
right  of  having  ten  nersons  on  board  besides  the 
crew  changed  the  nature  of  the  hiring ;  but  there 
is  nothing  in  that  provision  to  prevent  the  court 
treating  tiie  transaction  as  a  hiring  of  the  vessel 
by  the  defendant.  It  does  not  make  it  in  any  sense 
a  joint  speculation.  It  only  amounts  to  this,  that 
t^e  defendant,  being  the  hirer,  gives  the  owners  a 
licence  to  put  ten  men  on  board.  This  view  of 
the  general  effect  of  the  contract  is  borne  out  by 
this  consideration.  The  ship  itself  had  nothing 
to  do  with  the  review  or  the  fleet.  It  was  only  a 
carrier  of  passengers  to  see  it,  and  many  other 


ships  would  have  done  just  as  well.  It  is  similar 
to  the  hiring  of  a  cab  or  other  vehicle,  on  which, 
though  the  object  of  the  hirer  was  stated,  that 
statement  would  not  make  the  object  any  less  a 
matter  for  the  hirer  alone,  and  would  not  affect 
the  person  who  was  letting  the  vehicle  for 
hire.  There  was  not  here,  by  reason  of  the 
review  not  taking  place,  a  total  failure  of  t^e 
consideration,  nor  anything  like  a  total  destruc- 
tion of  the  subject-matter  of  the  oontract  Nor 
can  I  on  this  oontract  imply  any  condition  which 
would  relieve  the  defendant  from  liability  to 
carry  out  the  contract.  Conditions  are  only 
implied  to  carry  out  the  presumed  intentions  of 
the  parties,  and  I  cannot  find  any  such  presuiiied 
intention  here.  It  follows  that  in  my  opinioo, 
so  far  as  the  plaintiffs  are  conoemed,  the  objects 
of  the  passengers  on  this  voyage  with  regard  to 
sightseeing  do  not  form  the  subject-matter  or 
essence  of  the  contract.  On  the  question  of 
fact  on  which  the  defendant  i^lies,  that  the 
owners  of  the  ship  had  put  themselves  in  a 
position  of  not  being  able  to  cari'y  out  the  con- 
tract, I  do  not  think  the  defendant  has  proved 
his  case. 

Stirling,  L.J. — I    am  of  the  same  opinion. 
The  plaintiffs  are  owners  of  a  steam  vessel  used 
for    carrying    passengers    fiom    Heme    Bay  to 
Gravesend   and   other    places.     The  defendant 
formed  the  idea  of  making  a  profit  by  carrying 
passengers   on  the  28th   and  29fch    «fuD0  from 
bouthampton   to    see   the    Naval    Review,  and 
afterwards  to  cruise  round  the  fleet.    The  corre- 
spondence   appears   to    me  to    show  that  the 
venture    was    a    venture    of    the    defendant's 
alone,  and,  although  the  plaintiffs  assisted  him 
by  selling   some    tickets    and   posting    notices 
of   what   was    proposed    to    be    done,   yet  the 
venture  was  entirely  that  of  the  defendant    In 
that  state  of  things  the  defendant  entered  into 
this  contract  by  which  the  steamship  belonging 
to  the  plaintiffs  was  to  be  employed  by  the  defen- 
dant for  the  purposes  of  his  venture,  and  the  oon- 
tract was  put  into  writing.    The  most  material 
part  of  it  is  that  the  vessel  is  to  be  at  the  defen- 
dant's disposal  to  take  out  a  party  of  passengers. 
I  agree  that  this  contract  did  not  amount  to  a 
demise  of  the  ship.    It  was,  however,  a  oontract 
entered  into  for  a  valuable  consideration  for  the 
employment  of  the  ship  on  those  days.    It  con- 
ferred at  least  this  interest  on  the  defendant, 
that  if  the  plaintiffs  had  attempted  to  violate  the 
agreement,  the  defendant  could  have  obtained  an 
injunction  to  prevent  them.    That  is  established 
by  De  MMos  v.  Gibson  (4  De  G.  &  J.  276).    It  is 
said  that,  in  consequence  of  the  reference  in  the 
contract  to  the  Naval  Review,  the  existence  of 
the  review  formed  t!ie  basis  of  the  contract,  and 
therefore,  as  the  review  did  not  take  place,  the 
parties  were  discharged  from  further  performance 
of  the  contract,  as  in  Taylor  v.   CaldweU  {ubi 
sup.).     1  cannot  come  to  that   conclusion.    It 
seems  to  me  that  the  reference  in  the  contract  to 
the   review   is  explained  by  the  object  of  the 
voyage,  and  I  am  quite  unable  to  treat  the  refer- 
ence to  the  voyage  as  the  foundation  of  the 
contract  so  as  to  entitle  either  party  to  tbn  benefit 
of  the  doctrine  in  Taylor  v.  Caldwell  {ubi  tup}- 
1  come  to  that  conclusion  more  readily  as  the 
object  of  the  voyage  was  not  to  see  the  review 
only,  but  includeia  a  cruise  i*oond  the  fleet.    The 
fleet  was  there,  and  the  passengers  might  have 
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been  willing  to  go  round  it.  It  seems  to  me  that 
that  was  the  bnsiness  of  the  defendant,  whose 
Tentnre  it  was.  I  am  therefore  unable  to  agree 
with  the  decision  of  Grantham,  J.,  and  I  think  the 
defendant  was  not  discharged  from  the  per- 
formance of  the  contract.  I  also  agree  that  there 
IB  no  evidence  that  the  plaintiffs  repudiated 
the  contract  before  any  breach  of  it  by  the 
defendant. 

Solicitors:    Jones  and    Hamp;    Biggs,  Boche, 
Sawyer,  and  Co. 


Friday,  Auq,  7,  1903. 

(Before  Collins,  M.B.,  Mathbw  and 
CozbnsHabdy,  L.J  J.) 

Uppbrton  and  Wife  v,  Union-Oastlb  Mail 
Stbamship  Company  Limited,  (a) 

APPBAL  FROM  THE  KINO'S  BENCH  DIVISION. 

Carnage  of  goods — Passengers*  lugaage — Con^ 
dUions  on  ticket  —  Stowage  in  lavatory  — 
Damage  hy  water  —  Fitness  of  ship  —  Sea' 
worthiness, 

A  steamship  company  received  passengers  on 
board  a  vessel  at  an  intermediate  port  on  her 
homeward  voyage.  The  ticket  issued  by 
the  company  contained  a  condition  easempting 
them  from  liability  for  damage  to  passengers* 
luggage  although  the  damage  be  caused  by 
negligence  or  default  of  the  company's  servants, 
or  by  unseaworthiness  or  unfitness  of  the  ship, 
provided  that  reasonable  diligence  had  been 
used  by  the  company  to  render  the  ship  at  start- 
ing seaworthy  and  fit  for  the  voyage. 

In  consequence  of  the  crowded  state  of  the  vessel, 
the  only  available  place  for  stowing  the 
naasengers*  luggage  was  a  lavatory,  and  their 
luggage  was  accordingly  put  in  there  and  the 
lavatory  locked. 

This  lavaiory  was  separated  from  an  adjoining 
lavcUory  by  a  bulkhead  wnich  did  not  quite 
come  down  to  tlie  floor,  A  water-closet  in  the 
adjoining  lavatory  became  stopped  up  and  over- 
fUywed,  The  over/low,  running  underneath  the 
bulkhead  into  the  lavatory  in  which  thepas- 
sengert^  luggage  was  stowed,  damaged  the 
luggage. 

In  an  action  by  the  passengers  against  the  com- 
pany claiming  damages  for  injury  to  the  lua- 
gage,  Bigham,  J,  at  the  trial  found  that  the 
damage  was  not  caused  by  negligence  of  the 
company*s  servants,  but  by  unseaworthiness  or 
unfitness  of  the  ship,  and  that  reasonable  dili- 
gence had  not  been  used  by  the  company  to 
render  the  ship  at  starting  seaworthy  and  fit  for 
the  voyage,  and  he  gave  judgment  for  the  plain- 
tiffs.    On  appeal : 

Held,  affirming  Bigham,  J.,  that  the  plaintiffs  were 
entitled  tojudgmsnt. 

Appeal  by  the  defendaint  company  from  the 
decision  of  Bigham,  J.  at  the  trial  of  the  action 
without  a  jury. 

The  action  was  brought  to  recover  damages  for 
injury  to  the  luggage  of  the  plaintiffs,  who  were 
passengers  on  a  snip  of  the  defendant  company 
from  Las  Palmas  to  Southampton. 

The  ship  in  question  started  from  East  London 
on  a  voyage  to  Southampton. 

(tfO  Baportad  by  E.  Manlit  Smith,  Esq.,  liftrri«ter-a(-Law. 


On  her  voyage  she  called  at  Cape  Town,  and 
afterwards  at  Las  Palmas. 

At  Las  Palmas  the  company  received  the  plain- 
tiffs on  board  the  ship  as  passengers  to  Southamp- 
ton upon  the  terms  contained  in  a  printed 
ticket. 

By  the  terms  of  the  ticket  the  plaintiffs  were 
entitled  to  have  the  amount  of  luggage  which 
th^  brought  with  them  carried  free  offreight. 

The  ticket  contained  several  conditions,  one  of 
which,  No.  5,  provided  that,  upon  making  certain 
extra  payments,  passengers  might  put  their  lug- 
gage "  under  the  company's  charge,  whereupon 
the  company  would  hold  themselves  liable  in 
respect  of  it  up  to  certain  amounts  provided  by 
the  condition. 

Condition  9  was  as  follows : 

The  oompany  will  not  (except  on  the  oonditions  pre* 
Boribed  in  condition  5  hereof)  be  liable  for  loes  or 
damage  to,  or  detention  or  delay  of,  pasaengers'  Inggage 
at  or  betvreen  the  point  of  departure  and  arrival,  how- 
CTer  canoed,  although  snch  loss,  injury,  detention,  or 
delay  be  caosed  by  negligenoe  or  default  of  the  com- 
pany's seryante,  or  although  such  lose,  injury,  detention, 
or  delay  be  caused  by  unkeaworthineas  or  unfitness  of 
the  ship,  provided  that  reasonable  diligence  has  been  used 
by  the  oompany  to  render  the  ship  at  starting  seaworthy 
and  fit  for  the  voyage. 

Tn  consequence  of  the  crowded  state  of  the  ship 
all  the  hold  space  usually  reserved  for  the  stowage 
of  passengers'  luggage  was  filled  when  the  plain- 
tiffs' luggage  came  on  board,  and  the  plaintiffs' 
iugg&ge  was  thereupon  put  by  the  proper  officer 
of  tiie  ship  into  one  of  tne  lavatories,  the  door  of 
which  was  then  locked. 

At  the  trial  of  the  action  Bigham,  J.  found 
that,  considering  the  crowded  state  of  the  ship, 
and  the  risk  of  pilfering  to  which  the  luggage 
might  have  been  exposed  if  placed  on  deck 
under  tarpaulins,  the  lavatory  was  not  in  itself 
an  improper  or  unsuitable  place  in  which  to 
put  it. 

This  lavatoxy  was  separated  from  an  adjoining 
lavatory  by  a  bulkhead  which  did  not  come  down 
to  the  floor,  but  left  a  space  of  about  an  inch  for 
the  convenience  of  sluicing  the  two  lavatories  at 
once. 

Li  the  adjoining  lavatory  was  a  water-closet, 
which,  being  improperly^  used  by  someone  during 
the  voyage  after  the  plaintiffs  had  come  on  board, 
became  stopped  up  and  overflowed. 

The  overaowing  water  ran  under  the  bulkhead 
into  the  lavatory  where  the  plaintiffs'  luggage 
was  stowed,  and  the  luggage  became  thereby 
damaged. 

The  amount  of  damage  was  agreed  by  the 
company  to  be  1001, 

The  company  contended  that  under  the  con- 
ditions of  the  ticket  they  were  not  liable  for  thi? 
damage. 

Bigham,  J.,  in  giving  judgment,  said  that, 
having  regard  to  the  contingency  of  an  overflow 
from  the  other  lavatoi^  and  a  consequent  ingress 
of  water  under  the  dividing  bulkhead,  the  place 
was  not  a  proper  place ;  and  the  ship,  in  suling 
with  the  luggage  so  stowed,  was  not  seaworthy, 
in  the  sense  tnat  she  was  not  properly  fit  to  cnrry 
out  the  contract  with  regard  to  the  carriage  of 
the  plaintiffs'  luggage.  In  his  opinion  reasonable 
diligence  was  not  used  by  the  company  to  render 
the  ship  at  starting  seaworthy  and  fit  for  the 
voyage  within  the  meaning  of  condition  9;  and 
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he  therefore  ga^e  judgment  for  the  plaintiffo  for 
1002.,  the  agrted  amocmt  of  damages. 
The  company  appealed. 

Scrutton,  K.O.  and  LoehnU  for  the  oompany. — 
First,  the  damage  was  oansed  by  the  negUgenoe 
of  the  company's  seivant  in  not  stowmg  the 
luggage  properly,  and  the  oompany  are  therefore 
relieTed  unaer  condition  9.  Secondly,  the  ship 
was  not  unseaworthy.  The  matter  at  fault  in 
this  case  was  one  which  could  have  been  cured  at 
any  moment,  and  this  distinguishes  the  case  from 
such  a  one  as  Steel  v.  State  Line  Steamship  Com- 
pany (37  L.  T.  Rep.  333 ;  3  Asp.  Mar.  Law.  Cas. 
516 ;  3  App.  Cas.  72),  where  tne  fault  was  the 
insufficient  fastening  of  a  port  jast  above  the 
water  line  which  could  not  be  got  at,  after  the 
ship  had  started,  except  with  the  greatest  difficulty 
in  consequence  of  its  being  covered  up  with  a 
cargo  of  wheat.  A  neglect  of  duty  by  a  servant 
of  the  company  in  using  the  proper  equipment  of 
the  ship  does  not  render  her  unseaworthy : 

Hedley  ▼.  Pinkney  and  Sons  Steamehip  Company 
Limited,  70  L.  T.  Bep.  680 ;  7  Asp.  Mar.  Law 
Cas.  483 ;  (1894)  A.  C.  222. 

Marshall  Hall,  K.C.  and  B»  E,  Moore,  for  the 
plaintiffs,  were  not  called  upon. 

Collins,  M.R. — In  this  action  brought  by  two 
persons  who  had  been  passengers  in  a  ship 
belonging  to  the  defendant  company,  the  plaintiffs 
compfaiu  that  their  luggage  was  damaged  in  the 
course  of  the  transit.  The  damage  is  admitted 
by  the  company,  but  they  contend  that,  upon  the 
true  construction  of  the  terms  of  the  ticket  taken 
by  the  plaintiffs,  they  are  under  no  liability 
for  the  damage.  The  action  was  tried  before 
Bigham,  J.,  who  came  to  the  conclusion  that 
upon  the  facts  and  in  law  the  defence  set  up  by 
the  company  does  not  protect  them.  Now,  the 
luggage  in  question  was  stowed  in  a  lavatory 
immediately  adjoining  some  water-closets  and  a 
urinal.  The  bulkhead  separating  the  lavatory 
from  these  adjoining  places  did  notoome  right 
down  to  the  floor,  but  left  a  space  of  an  inch  or 
so  through  which  any  water  which  might  be  on 
the  floor  of  the  part  where  the  water-closets  were 
would  easily  run.  As  a  matter  of  fact  one  of  the 
water-closets  got  stopped  up,  and  the  filthy  water 
which  conseauently  ovei flowed  found  its  way 
underneath  the  bulkhead  into  the  lavatory  on  the 
floor  of  which  the  plaintiffs'  luggage  was  stowed, 
and  thus  damaged  the  contente  of  their  port- 
manteaus. Now,  the  company  rely  on  condition  9 
of  the  plaintiffs'  ticket^  which  runs  thus:  [His 
Lordship  read  it.]  Bigham,  J.  found  as  a  fact 
that  reasonable  diligence  had  not  been  used  by 
the  company  to  reiKler  the  ship  at  starting  sea- 
worthy and  fit  for  the  voyage.  To  be  sea- 
worthy for  the  purpose  of  carrying  passengers 
and  their  luggage,  tke  ship  ought  to  have  had  a 
fit  and  proper  receptacle  for  passengers'  luggage, 
and  in  the  evidence  given  by  the  company's  officer 
it  was  repeatedly  admitteld  that  this  lavatory, 
with  the  conditions  attendant  thereon  that  I  have 
already  described,  was  the  only  available  space 
for  stowing  the  plaintiffs'  luggage.  Prima 
Jacie,  therefore,  this  ship  at  the  time  of  starting 
wan  not  properly  supplied  with  a  special  recep- 
tacle appropriated  to  passengers'  luggag^e.  Now, 
it  was  suggested  that  the  case  faUs  within  the 
clasb  of  case  where  a  ship  is  adeauately  equipped 
at  starting  on  her  voyage,  but  wnere  damage  has 


accrued  by  reason  of  some  nej^ligence  on  the 
part  of  the  officers  of  the  ship  in  misusing  the 
equipment  that  has  been  provided.  But  on 
the  question  of  fact  it  appears  to  me  that  this 
ship  was  not  at  starting  properly  equipped  with 
an  adequate  receptacle  for  passengers  luggase. 
The  officer  whose  duty  it  was  to  attend  to  the 
storage  of  passengers'  luggage  put  the  plaintiib' 
lugg^age  in  the  best  place  ne  oould  find.  It  was 
not  proved  that  there  was  any  negligence  on  his 
part  in  choosing  a  place  to  put  the  luggage.  ^  The 
Uvatory  seems  to  nave  been  the  only  available 
space.  The  learned  judge  at  the  trial  has  not 
found  that  any  negligence  on  the  part  of  the 
company's  officer  was  the  cause  of  the  damage. 
He  was  of  opinion  that  the  ship  was  not  sea- 
worthy at  starting,  in  the  sense  that  she  was  not 
properly  fit  to  carry  out  the  contract  with  regard 
to  tne  carriage  of  passengers'  lagsage.  I  see  no 
reason  to  dmer  from  Bigham,  J.  There  was 
plenty  of  evidence  in  support  of  his  finding  of 
fact,  and  he  has  made  no  mistake  as  to  the  law. 
I  therefore  think  that  the  appeal  fails. 

Mathew,  L.J. — I  am  of  the  same  opinion. 
This  vessel,  after  sailing  from  her  port  of  loading, 
touched  at  various  places,  and  the  company  atone 
of  these  places  issued  tickets  to  passengers  who 
brought  on  board  a  quantity  of  luggage.  Up  to 
that  time  paseeneers'  luggage  had  peen  properly 
stowed  in  the  hold,  but,  occasion  having  arisen  to 
find  some  place  for  stowing  the  luggage  brought 
on  board  by  passengers  under  the  tickets  I  have 
referred  to,  the  chiSt  officer  had  to  do  his  best; 
and  the  evidence  is  clear  that,  as  there  was  no 
other  receptacle  but  the  lavatory  in  which  to  stow 
the  plaintiffs'  luggage,  he  was  obliged  to  put  it 
there.  Now,  the  contract  was  that  reas^mble 
diligence  should  be  used  to  take  means  to  insure 
that  the  ship  should  be  fit  to  carry  the  luggage  of 
passengers  on  the  voyage.  Has  that  contract 
oeen  broken  P  Bigham,  J.  dearly  thought  that 
it  had  been ;  that  there  was  no  proper  pronsion  for 
the  luggage  that  was  intended  to  be  put  on 
board,  or  anticipated  to  be  put  on  board,  in  the 
course  of  the  voyage.  We  have  been  referred  to 
the  case  of  Steel  v.  State  Line  Steamship^  Com* 
pany  (ubt  suff,)  and  cases  which  followed  it»  but 
those  authorities  were  cases  in  which  the  ship  waa 
properly  equipped,  but  from  some  de&ult  of  those 
on  board  the  equipment  was  not  used.  This  is  a 
totally  different  case,  because  no  place  was  pn>> 
vided  in  which  the  plaintiffs'  luggage  coula  be 
properly  stowed.  The  only  place  available  for 
that  purpose  was  one  in  which  nobody  would  have 
dreamt  of  putting  luggage  if  the  owners  of  it 
had  had  the  option  of  sajring  where  it  should  be 
stowed.  I  agree  with  the  ludg^ment  of  Bigham,  J.* 
and  the  apj^al  must  be  oismissed. 

Cozbks-Habdt,  L.  J. — ^I  agree. 

Appeal  diMmiesei, 

Solicitors  for  the  plaintiffs,  Uppertan  and  Co. 
Solicitors  for  the  defendants,  Parker,  Oarrett^ 
Holman,  and  Howden, 
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Thuriday,  Oct  29, 1903. 

(Before  Lord   Halsbuby,  L.O.,  Lord   Alveb- 
STONE,  0. J.,  and  Cozens-Habdy,  L.J.) 

Civil  Sebvicb  Coopebatiye  Society  Limited 
V.  Genbbal  Steam  Navigation  Company 
Limited,  (a) 

APPEAL  FBOM  THE  KING'S  BENCH  DIVISION. 

Contriiet  —  8ub$equent  impo89ibU%ty  of  perform- 
once — Money  paid  before  that  eveni-^Bight  to 
recover  hack  —  Charter  of  ship  to  visit  iTaval 
Review — Payment  of  hire — Subsequent  abandon- 
meni  of  review  on  account  of  King's  iUness — 
Co$ts — Successful  defendant — Deprival  of  costs 
— Discretion  of  judge — Case  tried  toithout  a 
jury. 

The  plaintiffs  chartered  the  defe^tdants"  ship  for 
three  days  to  attend  the  Naval  Review  to  be  held 
in  the  following  June  or  July  on  the  occasion  of 
the  King's  Coronation,  The  money  to  be  paid 
for  the  hire  of  the  ship  was  paid,  in  accordance 
with  the  terms  of  the  charter-party,  ten  days 
before  the  day  fixed  for  the  review.  A  week  later 
the  review  was  postponed  on  account  of  the 
King^s  iUness,  and  was  not  in  fact  held  either  in 
June  or  July. 

In  an  action  by  the  plaintiffs  to  recover  back  the 
sum  they  had  paid  for  the  hire  of  the  ship  : 

Held  {affirming  the  decision  of  Bigham,  J.),  thcU 
the  defendants  were  entitled  to  retain  the  whole 
sum. 

Blakeley  v.  Mailer  (88  L.  T.  Rep.  90)  approved. 

At  the  trial  of  the  action  without  a  jury  Bigham, 
J.  gave  judgment  for  the  defendants,  but,  because 
the  defendants  had  refused  to  let  him  act  as 
arbitrator  to  say  what  he  considered  ought  to  be 
done  in  the  matter,  he  ordered  that  each  of  the 
parties  should  bear  their  own  costs. 

Held  {reversing  the  order  of  Bigham,  J.),  that  there 
were  no  materials  before  him  on  which  he  had 
power  to  exercise  any  discretion  with  regard  to 
depriving  the  defendants  of  their  right  to  costs. 

Appeal  b^  the  plaiotiffs  from  the  judgment  of 
Bigham,  «!.  at  the  trial  of  the  aotion  without  a 
jury,  and  cross  appeal  by  the  defendants  aninst 
the  order  of  the  judge  that  each  party  should  bear 
their  own  costs. 

The  action,  which  arose  out  of  the  postpone- 
ment of  the  King's  Coronation,  was  brought  to 
recover  a  sum  of  15002.  which  had  been  paid  by 
the  plaintiffs  to  the  defendants  under  the  terms 
of  a  charter-party. 

The  charter-party  was  dated  the  22nd  March 
1902,  and,  so  far  as  is  material,  was  in  the  following 
terms: 

It  is  this  day  mntoally  agreed  betvreea  the  General 
Steam  NaTigation  Company,  owners  of  the  steamshil 
Hvrondelle,  and  the  Civil  S<^?ioe  Co-operati?e  Sooiety 
Limited,  of  28,  Haymarket,  London,  charterers,  that 
the  said  General  Steam  Navigation  Company  will  let 
and  the  said  charterers  will  hire  the  said  steamship  for 
the  term  of  three  days  from  the  hoar  she  is  placed  at 
the  oharterers'  disposal  in  London  on  the  day  preceding 
that  of  the  Naval  Beview  to  be  held  at  Spithead  on  the 
occasion  of  the  Coronation  of  His  Most  Graciona  Majesty 
King  Edward  the  Seventh  in  Jane  or  Joly  1902.  .  .  . 
The  hoar  of  departure  from  London  to  be  mutnally 
Agreed,  bnt  to  be  saffioiently  early  to  permit  of  the 
steamer  reaching  her  berth  at  Spithead  at  the  tiaw 
appointed  by  the  naval  anthorities    after  calling  at 

Ill         ■  <  »  I         ■■  I  ■        mitm       

(«)  Reported  byE.  IUnlbt  Seitm,  Eiq.,  BsrrlstarHki-Lftw. 


Soathampton  to  embark  farther  passengers.  After  the 
review,  shoold  the  oharterers  desire  it,  the  steamer  is  to 
proceed  throagh  the  lines  of  the  fleet  and  retam  to  her 
berth  to  witness  the  illumination  of  tha  fleet  in  the 
evening.  .  .  .  The  amonnt  to  be  paid  by  the  char- 
terers for  the  hire  of  the  steamer  is  15001.  lump  snm, 
payable  2501.  on  signing  the  charter  and  the  balance  ten 
days  before  the  date  of  the  review.     .    .    . 

The  pliuntiffs  paid  250Z.  on  signing  the  charter 
and  the  balance — viz.,  12501. — on  the  18th  June, 
the  Naval  Review  having  been  fixed,  shortly  after 
the  signing  of  the  charter-party,  for  the  28th 
June. 

On  the  25th  June  a  notice  was  issued  by  the 
Admiralty  that  owing  to  the  Kine's  illness  the 
review  would  be  postponed,  and  thereupon  the 
plaintiffs  wrote  to  the  defendants  saying  that  they 
would  not  require  the  steamer. 

The  steamer  was  accordingly  not  placed  at  the 
plaintiffs*  disposal. 

The  review  was  not  in  fact  held  until  the 
following  August. 

Under  these  circumstances  the  plaintiffs  claimed 
that  they  were  eutitled  to  be  repaid  the  whole  of 
the  1500Z.  which  they  had  paid  to  the  defendants 
under  the  charter- party. 

Evidence  was  given  at  the  trial  to  show  that 
the  defendants  had  spent  a  considerable  sum  of 
money  in  fitting  out  the  steamer  for  the  intended 
employment,  and  the  learned  judge  at  the  trial 
found  that  the  amount  which  the  defendants 
were  out  of  pocket  by  reason  of  work  done  or 
money  spent,  either  under  the  contract  or  in  pre- 
paration for  it,  amounted  to  500Z.,  which  sum 
would  include  compensation  for  loss  of  time  in 
finding  other  employment  for  the  vessel. 

Before  the  aotion  negotiations  took  ^  place 
between  the  parties  for  a  settlement  of  the  dispute, 
the  Gkmeral  Steam  Navigation  Company  offering 
to  return  750Z.,  but  this  offer  was  refused  by  the 
Civil  Service  Co-operative  Society,  who  claimed  a 
right  to  the  whole  of  the  IbOOl, 

At  the  trial  oi  the  action  without  a  jurv, 
Bigham,  J.  was  desirous  that  the  parties  should 
leave  the  matter  to  him  to  say  what  under  the 
circumstances,  apart  from  the  forties'  strict  legal 
rights,  should  be  done,  but  the  defendants  would 
not  agree  to  that  course.  The  learned  judge 
thereupon  held  that  in  law  the  defendants  were 
entitLea  to  retain  the  whole  of  the  1500^,  and  he 
gave  judgment  for  them  accordingly ;  but  he  said 
that  the  circumstances  out  of  which  the  action 
arose  were  such  that  he  thought  that  neither 
party  ought  to  avail  themselves  of  their  strict 
rights,  and  that  the  defendants  ought  to  be 
satisfied  with  5001.  and  the  costs  of  the  action ; 
and  he  therefore  made  an  order  that,  if  no  com- 
promise was  made,  each  party  should  bear  his  own 
costs  of  the  aotion. 

The  plaintiffs  appealed  against  the  judgment, 
and  the  defendants  appealed  against  the  order 
depriving  them  of  their  costs. 

Bray,  K.C.  and  Eustace  Hills  for  the  plaintiffs. 
— The  hiring  of  the  ship  never  really  began,  and 
the  defendants  were  never  able  to  perform  their 
part  of  the  contract  and  place  the  vessel  at  the 
plaintiffs*  disposal  on  the  day  preceding  the 
review.  There  has  therefore  been  a  total  failure 
of  consideration,  which  entitles  the  plaintiffs  to  the 
return  of  all  the  money  that  they  have  paid  under 
tke  contract.     Bigham,  J.  held  that  the  moment 
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that  the  day  of  the  review  was  fixed,  the  expres- 
sion in  the  contract,  **  day  of  the  Naval  Review," 
must  be  read  as  meaning  "  28th  June.*'  That 
cannot  be  right,  because  no  alteration  in  the  date, 
provided  that  the  re?iew  had  taken  place  in  the 
following  June  or  July,  would  have  affected  the 
validity  of  the  contract.  It  could  not  have  been 
the  intention  of  the  parties  that  the  defendants 
should  have  all  the  b^efit  of  their  contract  and 
yet  be  relieved  from  any  liability  to  perform  it,  if 
the  ship  did  not  g[o  to  the  review.  There  must  be 
an  implied  term  in  the  contract  that,  if  the  con- 
tract could  not  be  performed  by  reason  of  there 
being  no  Naval  Review,  it  should  be  treated  as 
rescinded.  The  latest  case  on  the  subject  is  a 
decision  of  the  Court  of  Appeal  in  which  the 
court  held  that  the  owner  of  rooms  overlooking 
the  route  of  the  Coronation  procession  could  not 
recover  from  the  defendant,  who  had  agreed  to 
take  the  rooms  for  the  26th  and  27th  June,  the 
money  which  the  defendant  had  agreed  to  pay 
for  the  use  of  the  rooms  on  those  days,  the  Coro- 
nation having  been  postponed  on  account  of  the 
King*s  illness : 

Krell  ▼.  Henry,  89  L.  T.  Hep.  328. 

But  in  that  case  the  poiot  which  now  arises,  the 
right  to  recover  back  money  which  has  been  paid 
by  the  hirer  to  the  owner,  was  expressly  left  open. 
The  following  principle  was  laid  down  by  Black - 
bum,  J. :  "  The  principle  seems  to  us  to  be  that, 
in  contracts  in  which  the  performance  depends  on 
the  continued  existence  of  a  given  person  or  thing, 
a  condition  is  implied  that  the  impossibility  of 
performance  arising  from  the  perishing  of  the 
person  or  thing  shall  excuse  the  performance  " : 

Taylor  y.  Caldwell,  8  L.  T.  Bep.  356 ;  8  B.  &  S. 
826. 

Nothing  there  suggests  that  money  paid  under  a 
contract  which  has  become  impossible  in  the 
manner  there  mentioned  cannot  be  recovered  back. 
Reference  was  also  made  to 

AppUhy  v.  Myeri,  16  L.  T.  Bep.  699 ;  L.  Bep.  2 

C.  P.  651 ; 
BlakeUy  v.  Muller,  88  L.  T.  Bep.  90. 

ScruUon,  K.C.  {Maurice  HiU  with  him),  for  the 
defendants,  was  only  called  upon  as  to  the  defen- 
dants' appeal.  Bigham,  J.  had  no  jurisdiction 
to  deprive  the  defendants  of  their  costs : 

Cooper  ▼.  WhitUnghamt  43  L.  T.  Bep.  16 ;  15  Ch. 
Biv.  501. 

The  defendants  had  been  guilty  of  no  misconduct. 
The  sole  ground  upon  which  the  learned  judge 
seems  to  have  acted  is  that  the  defendants  refused 
to  accept  him  as  an  arbitrator,  and  stood  upon 
their  legal  rights.  This  court  has  held  that  the 
fact  of  a  defendant  successfully  pleading  the 
Gaming  Act  1892  was  not  good  cause  for  depriv- 
ing him  of  costs : 

Granville  and  Co.  v.  Firth,  88  L.  T.  Bep.  9. 

Eustace  HiUs  in  reply. — The  question  was  one 
for  the  discretion  of  the  judge.  Cooper  v.  Whit' 
tingham  (vM  sup,)  cannot  now  be  relied  upon, 
because  the  discretion  of  the  judge  has  been  en- 
larged by  sect.  5  of  the  Judicature  Act  1890  (53  & 
54  Vict.  c.  44),  which  provides  that,  subject  to 
certain  express  provisions,  "  the  costs  of  and 
incident  to  all  proceedings  in  the  Supreme  Court 
.  shall  be  in  the  discretion  of  the  court 
or  judge,  and  the  court  or  judge  shall  have  full 


power  to  determine  by  whom  and  to  what  extent 
such  costs  are  to  be  paid." 

Lord  Halsbuby,  L.C. — It  appears  to  me  that| 
without  overruling  a  considerable  body  of  autho- 
rity, we  cannot  doubt  the  oorrectnesaof  the  decisioii 
of  Bigham,  J.  on  the  main  question  in  dispute, 
which  was  whether  the  defendants  were  entitled 
to  retain  the  money  that  had  been  paid  to  them 
by  the  plaintiffs  in  accordance  with  the  terms  of 
the  charter-party.  I  think  that  the  learned 
judge  rightly  construed  the  obligations  of  the 
parties.  A  similar  point  was  recently  raised  in 
Blakeley  v.  Mullet  {uhi  sup,),  and  I  agree  with 
what  was  there  said  by  the  Liord  Chief  Justaoe. 
In  that  case  Channell,  J.  used  these  words :  "  In 
Krell  V.  Henry  {ubi  sup.)  it  does  not  I4>pear 
whether  there  was  anv  express  contract  as  tn  when 
the  money  was  payable.  If  the  money  was  pay- 
able on  some  day  subsequent  to  the  abandonment 
of  the  procession,  I  do  not  think  it  could  hate 
been  sued  for.  If,  however,  it  was  payable  prior 
to  the  abandonment  of  the  procession,  the  posi- 
tion would  be  the  same  as  if  it  had  been  actually 
paid,  and  could  not  be  recovered  back  and  conld 
be  sued  for.  All  Taylor  v.  Caldwell  (ubi  sup.) 
says  is  that  the  parties  are  to  be  excused  from 
the  performance  of  the  contract,  and  Appleby  ▼. 
Myers  {ubi  sup.)  says  from  the  further  perform- 
ance. It  is  impossible  to  import  a  condition  into 
a  contract  which  the  parties  could  have  imported 
and  have  not  done  so.  All  that  can  be  said  is 
that  when  the  procession  was  abandoned  the 
contract  was  off,  not  that  anything  done  under 
the  contract  was  void.  The  loss  must  remun 
where  it  was  at  the  time  of  the  abandonment.  It 
is  like  the  case  of  a  charter-party  where  the 
freight  is  payable  in  advance,  and  tne  voyage  is 
not  completed  and  the  freight  therefore  not 
earned.  Where  the  non-completion  arose  through 
impossibility  of  performance,  the  freight  could  not 
be  recovered  back.  Of  course,  if  the  contract  for 
seats  had  been  made  subsequent  to  the  abandon- 
ment of  the  procession,  t^at  would  be  different 
altogether.  There  themoney  could  be  recovered."  I 
concur  in  every  word  of  that,  which  exactly  implies 
to  the  present  case,  substituting  **  Naval  Keview  " 
fof  **  procession."  I  think,  therefore,  that  the 
appeal  of  the  plaintiffs  must  be  dismissed. 

Then  comes  the  defendants*  appeal  as  to  the 
costs.  No  doubt  when  a  judge  has  exercised  his 
discretion  upon  the  materials  before  him,  the 
Court  of  Appeal  would  be  very  slow  to  overrule  his 
decision.  But  here  there  were  no  materials  what- 
ever before  the  learned  judge  upon  which  any 
discretion  could  be  exercised  in  the  mattw  ol 
depriving  the  defendants  of  costs.  The  defen- 
dants have  successfully  in  point  of  law  resisted 
the  plaintiffs'  claim,  and  the  learned  judge  has 
deprived  them  of  their  prima  facie  right  to  ooste 
because  they  would  not  submit  to  him  as  arbi- 
trator to  say  what  he  considered  ought  to  be  done. 
A  judge  cannot  deprive  a  suitor  of  his  legal  rights 
upon  grounds  such  as  that.  The  defendants' 
appeal  must  therefore  be  allowed. 

Lord  Alvbbbtonb,  C.J.  —  I  am  of  the  same 
opinion.  On  the  merits  of  the  case  I  have 
nothing  to  add  to  what  has  been  said  by  tbe 
Lord  Chancellor.  As  to  the  defendants'  appeal 
sect.  5  of  the  Judicature  Act  1890  has  not  altered 
the  law  as  to  the  nature  of  a  judge's  discretioa 
or  as  to  the  jurisdiction  of  the  Court  of  Appeal. 
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It  merely  brought  into  the  ambit  of  a  judge's 
diaoretion  certain  oasee  as  to  which  there  had 
formerly  been  a  doubt  whether  or  not  they  were 
subject  to  his  discretion.  Before  a  judge  can 
exercise  anr  discretion,  there  must  be  some 
materials  before  him  on  which  it  can  be  exercised. 
Here  there  were  no  such  materiab.  The  case  of 
ChranviUe  and  Co,  v.  Firth  {uhi  sup.)  is  exactly 
ID  point  There  we  held  that  a  suocessfal 
reliance  by  the  defendant  u^n  the  rights  ex- 
pressly given  him  by  the  Grammg  Act  1892  was  no 
ground  for  depriving  him  of  his  costs. 

Cozens-Haedy,  L.J. — I  agree. 

PlaifUiffa*  appecd  dismissed.     Defendants*  ap- 
peal aUowed. 

Solicitors :  for  the  plaintiffs,  Nicholson,  Patter* 
son,  and  Freeland;  for  the  defendants,  William 
Batham  and  Son, 
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DIVISION. 

ADMIRALTY    BUSINESS. 
Monday,  April  6, 1903. 
(Before  Bucknill,  J.  and  Tbinitt  Mastrbs.) 
Thb  Pobt  Caledonia  and  The  Anna,  (a) 

Salvage — Agreement  to  pay  an  exorbitant  sum — 

Compulsion, 

The  ship  P.  C.  while  at   anchor  dragged  down 

towards  the  ship  A. 
In  response  to  signals  a    tug  came  up,  hut   her 
master  refused  to  render  assistance  except  for 
lOOOl, 
The   services  of  the  tug  were  accepted,   and  the 

P.  C.  W€is  towed  to  her  former  berth. 
In  an  custion  against  the  P.  C.   to  enforce   the 
agreement,  and  also  claiming  salvage  against 
the  owners  of  the  A ,  her  cargo  and  freight : 
Held,  that  the  agreement  was  made  under  compul- 
sion, and  must  be  set  aside  on  the  ground  of  its 
being  inequitable  and  exorbitant.    An  award  of 
2001.  with  County  Court  costs  made. 
Held,  cdso,  that  the  action  against  the  A.  must  be 
dismissed  with  costs,  as  she  was  in  no  real 
danger  and  no  salvage  service  had  been  rendered 
to  Mr, 
Action  for  salvage  by  the*  owners,  master,  and 
crew  of  the  tug  Sarah  JoUiffe  against  the  owners 
of  the  barqnes  Port  Caledonia  and  Anna, 

The  Sarah  JoUiffe  was  a  screw  tng  of  299  toDs 
gross  register  with  engines  working  ap  to  900 
Dorse  power  effective,  and  was  manned  by  a  crew 
of  eleven  hands  all  told. 

The  Port  Caledonia  was  a  four,  masted  barque 
of  2426  tons  register,  and  at  the  time  the  services 
were  rendered  was  on  a  voyage  from  San  Francisco 
to  Queenstown  with  a  cargo  of  grain.  Her  value 
was  15,000r,  cargo  21,715Z.,  and  freight  at  risk 
4417Z.— 41,132Z.  in  all. 

Tlie  Anna  was  a  four*  masted  German  barque 
of  2663  tons  register,  and  was  on  a  voyage  from 
Taooma  to  Qneenstown  with  a  cargo  of  grain. 
Her  value  was  16,0002.,  cargo  20,9062.,  and  freight 
at  risk  50002.-41,9062.  in  all. 
Both  vessels  had  met  with  bad  weather,  and 
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had  put  into  Holyhead  Harbour  for  shelter.  The 
Anna  arrived  on  the  27th  Feb.  1903,  and  anchored 
inside  the  breakwater  with  her  starboard  anchor 
and  thirty  fathoms  of  chain  out,  and  the  Port 
Caledonia  came  in  on  the  28th  Feb.,  and  brouj^ht 
up  with  both  anchors  down  about  four  ships* 
lengths  to  the  S  W.  of  the  Anna, 

During  the  night  the  weather  was  very  heavy, 
and  the  port  anchor  of  the  Anna  was  let  go,  and 
fifteen  more  fathoms  of  chain  paid  out  on  the 
starboard  anchor,  and  on  the  morning  of  the  Ist 
March  it  was  found  that  the  Port  Caledonia  had 
dragged  down  towards  the  Anna. 

Signals  were  hoisted  by  the  master  of  the  Port 
Calmonia  for  a  tug  and  a  pilot,  and  in  response 
to  them  the  tug  Sarah  JoUiffe  put  off  with  a  pilot 
on  board. 

On  coming  alongside  the  master  of  the  Sarah 
JoUiffe  refused  to  put  a  rope  on  board  except  for 
10002. 

The  master  of  the  Port  Caledonia  offered  1002., 
and  also  suggested  the  matter  should  be  left  to 
the  respective  owners  to  settle,  but  the  master  of 
the  Sarah  JoUiffe  refused,  and  the  master  of  the 
Port  Caledonia  thei*eforo  told  him  to  make  fast. 

This  the  Sarah  JoUiffe  did,  and  held  the  Por^ 
Caledonia  until  she  had  got  her  anchor?,  and  then 
towed  her  to  her  former  berth. 

There  was  some  dispute  as  to  the  respective 
positions  of  the  Port  Caledonia  and  Anna, 

According  to  the  evidence  of  the  plaintiffs  the 
Anna*s  jibboom  was  nearly  overlapping  the  port 
quarter  of  the  Port  Caledonia,  and  the  Anna  was 
in  great  danger  of  being  fouled  by  her. 

According  to  the  evidence  of  both  the  defen- 
dants the  Port  Caledonia  had  dragged  down  to 
within  about  200ft.  of  the  AntM  and  then  brought 
up ;  the  wind  shifted  to  the  W.N. W.  in  the  course 
of  the  morning,  and  consequently,  even  if  the 
Port  Caledonia  had  continued  to  drag,  she  would 
have  been  in  no  danger  of  fouling  the  Anna. 

The  plaintiffs  claimed  10002.  from  the  owners 
of  the  Port  Caledonia  under  the  agreement,  and 
such  Ealvage  as  the  court  might  see  fit  to  award 
for  the  services  rendered  to  the  Anna, 

The  defendants,  the  owners  of  the  Caledonia^ 
admitted  the  verbal  agreement,  but  pleaded  that 
it  was  exorbitant  and  inequitable,  ana  asked  that 
it  should  be  set  aside. 

The  owners  of  the  Anna  denied  that  their  vessel 
was  at  any  time  in  any  danger,  or  that  any 
services  had  been  rendered  to  her. 

Aspinall,  K.C.  and  Bateson  for  the  plaintiffs. 

Pickford,  K.C.  and  Balloch  for  the  defendants 
the  owners  of  the  Port  Caledonia, 

Laing,  K.O.  and  Christopher  Head  for  the 
defendants  the  owners  of  the  Anna, 

Bucknill,  J. — [His  Lordship  summarised  the 
facts  as  above  set  out,  and  continued:]  I  may 
as  well  say  at  once  that  I  find  as  a  fact  that  the 
Port  Caledonia  was  nothing  like  as  near  the  Anna 
as  the  master  of  the  tug  would  have  me  believe. 
I  accept  the  evidence  of  the  master  of  the  Port 
Caledonia  and  of  the  master  of  the  Anna  as  to 
the  distance  between  these  two  ships,  as  nearly  as 
they  can  give  it,  and  of  the  assistant  lighthouse- 
keeper  at  Holyhead,  an  intelligent  man,  who  gave 
his  evidence  very  fairly  and  very  well.  Now,  the 
Port  Caledonia  wanted  to  be  shifted;  she  had 
dragged  and  she  might  drag  again,  although  1 
find  as  a  fact  that  at  the  time  the  tug  came 
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aloDgside  her  she  was  firm  to  ber  anchors  and 
was  not  dragging,  but  there  was  always  a  possi- 
bility that  she  might  drag,  and  if  she  had  dragged 
with    the  wind  S.W.,  and    remaining   in   that 
quarter,  serious  oonseqnences  might  have  ensaed. 
She  probably  would  have  got  foul  of  the  other 
ship,  and  they  might  both  of  them  have  got 
adrift,  and  if  the  wind   had  remained    in  the 
S.W.  they  might  have  got  on  the  rooks,  but  that 
is  just  what  did  not  happen ;  the  wind  did  not 
remain  in  the  S.W. — it  got  round  to  the  W.N.W., 
and  at  last  to  the  N.W.    Shortly  after  the  tug 
got  alongside  the  wind  was  W.N.  W.,  and  from  that 
direction  there  would  have  been  no  danger  to  the 
two   ships.     Then  came   the  question  what  was 
the  tug  master  to  get,  and  what  was  the  master 
of  the  Port  Caledonia  to  offer  for  the  tug*s  help. 
The  tug  master  said — I  hope  there  are  not  many 
tug  masters  who  would  say  it — that  he  wanted 
*•  lOOOi.  or  no  rope.'*     I  stopped  him  before  he 
gave  an  answer  to   a  question  which  was  put 
to    him    by    counsel   for  the    Fori    Caledonia^ 
because  if  he  had  given  a  certain  answer  I  am 
sure  his  owners  would  not  have  allowed  him  to 
remain  in  their  employ.   But  he  did  say, "  I  should 
not   have  let  them  them  go  on  the  rocks.     I 
should   have  let  them  break  each  other  adrift, 
and  when  they  were  adrift  I  should  have  gone  to 
their  assistance,  but   not  unless  they  gave  the 
lOOOZ.'*     I  shall  not  attempt  to  describe  what 
the    Elder  Brethren  and  1    think   of   conduct 
like  that.    Language  could  not  be  too  strong. 
It  was  most  reprehensible  conduct,  and,  I  will 
add,  cowardly.  But  the  master  of  the  Port  Cale- 
donia, finding  himself  in  a  difficulty,  nromised  to 
give  lOOOl.  for  the  tug's  services,  which  I  value  at 
very  much  less.    The  tug,  having  without  much 
difficulty  put  a  hawser  on  board,  held  the  Port 
Caledonia  up  so  that  she  could  get  her  anchors. 
The  tug  did  her  work  very  well.    I  have  no  fault 
to  find  with  that.    I  am  advised  that  it  would 
have  taken  some  time  for  those  on  board  the  Port 
Ccdedonia  to  get  in  her  chain  by  the  manual  labour 
which  would  have  to  be  used,  there  being  no  steam 
power.   In  all  the  tug  wa^  engaged  about  one  hour 
and  forty-five  minutes.     What  she  did  do  she 
did  well.    There  was  no  danger  to  the  tug,  as 
the   wind  had   moderated.    The  case  has  been 
described  as  one  of  towage,  but  the  owners  of  the 
barque  have    admitted  that  the    plaintiffs    are 
entitled  to  a  salvage  award.     With  the  lOOOZ. 
agreement  on  one  side,  and  that  which  I  think 
was  the  value  of  the  services  on  the  other,  I  have 
to  ask  myself  whether  the  bargain  that  was  made 
was  so  ineauitable,  so  unjust,  and  so  unreason- 
able that  toe  court  cannot   allow  it  to  stand. 
The  first  question  to  consider  is.  What  wa)  the 
position  of  the  two  persons  who  made  the  agree- 
ment ?    The  position  was  this  :  One  man  was  in  a 
position  to  insist  upon  his  terms,  and  the  other 
man  had  to  put  up  with  it.    He  could  not  help 
himself.     He  says  in  his  letter  to  his  owners : 
**  He  demanded    lOOOl.    to   take    me  away.      I 
offerf  d  him  100^  or  to  leave  it  to  the  owners,  but 
he  would  not  agree,  so  I  agreed  to  give  lOOOL 
rather  than  foul  the  Anna**    He  appreciated  the 
possibility  of  fouling  the  Anna  if  the  weather 
had  remained  bad,  and  if  the  wind  had  remained 
in  the  S.W.,  neither  of  which  things  happened. 
So  he  found  himself  obliged  to  give  way  to  a 
person  who  would  not  move  him,  and  who  would 
have  allowed  him  and  the  Anna  to  drift  towards 


the  rocks,  and  who  would,  I  think,  have  seen  them 
go  there  without  putting  a  hawser  cm  boaxd 
unless  he  got  a  promise  of  lOOOZ.  I  have  expressed 
my  opinion  about  the  matter.  This  opinion  is 
sliared  by  the  Elder  Brethren,  and  I  hold  tbtt 
this  agreement  cannot  be  allowBd  to  stand,  and  I 
set  it  aside.  I  hope  that  those  who  perform  such 
grand  services  in  tugs  from  time  to  time  in  worse 
weather  than  this,  and,  in  peril  of  their  own  lives, 
save  property  around  the  coast,  will  note  that  thb 
court  will  keep  a  firm  hand  over  them  if  thej 
attempt  to  do  what  has  been  done  in  ibis  case. 
This  was  an  inequitable,  extortionate,  and  un- 
reasonable agreement,  and  I  think  that  the 
services  rendered  will  be  well  rewardel  by  the 
sum  of  200/.  and  with  County  Court  oosts. 

Now  with  regard  to  the  claim  against  the  Anna. 
The  Anna  was  not,  in  my  judgment,  at  any  time 
in  such  a  position  as  that  a  prudent  master  would 
have  thought  it  right  and  fit  or  to  be  his  duty  to 
call  upon  a  tug  to  take  the  Port  Ccdedonia  away 
from  him.  His  own  letter  shows  that.  I  have  asked 
the  Elder  Brethren  this  question  in  the  language 
of  the  decisions  which  are  well  known.  Would  be 
as  a  prudent  man  have  found  himself  called  upon, 
in  the  position  in  which  he  then  was  with  regard 
to  himself  and  the  Port  Caledonia,  to  engage  a 
tug  to  take  the  Port  Codedonia  from  the  place 
where  she  was  P  And  the  answer  is  "  No,'*  because 
there  was  no  danger,  or  very  little  danger,  and 
not  that  sort  of  danger  which  allows  towage  to 
be  turned  into  salvage.    By  easing  away  his  own 
cables  he  could  have  increased,  as  he  said,  the 
distance  between  the  two  ships;   but  there  was 
no  reason  to  believe,  as  the  wind  was  moderating 
and  getting  more  westerly,  that  there  would  be 
any  necessity  to  do  that.     In  his  letter  to  his 
owners  he  said :  **  I  do  not  consider  the  Anna  was 
in  danger  as  regards  the  Port   Cahdonia  when 
the  gale  was  blowing.    She  was  100  yards  from 
our  jibboom  and  we  were  reader  to  pay  out  more 
cable  if  required.**    Then  again  he  says:  *'The 
Port   Caledonia^  which  had  dragged   to  within 
about  100  yards  towards  us,  had  to  engage  a  ta$r 
to  avoid  collision  later  on,  but  that  cannot  con- 
cern the  Anna."    I  am  reading  a  translation,  and 
I  do  not  know  exactly  the  idea  that  was  passing 
through  the  master*s  mind ;  but  I  think  I  may 
say  that  his  idea  was  that  if  the  wind  had  got 
round  to  a  dangerous  quarter  again,  and  had 
blown  with  a  force  which  would  have  made  it 
possible  for  the  Port  Caledonia  to  have  done 
what  she  did  before,  then,  if  steps  were  not  taken, 
there  might  have  been  a  collision  between  the 
two    ships.     There,   therefore,  was   appreciable 
danger,  which  made  it  necessary  that,  as  far  as 
the  Port   Caledonia  was  concerned,  she  should 
not  continue  to  give  the  Anna  what  she  had  done, 
namely,  a  foul  berth;  but  the  Anna  was  in  no 
danger  according  to  the  language  of  the  master 
in  his  letter  to  his  owners.     The  result  is  that 
there  will  be  judgment  against  the  Port  Caledonia 
for  200L  with  County  Court  costs,  and  there  will 
be  judgment  for  the  Anna  with  costs. 

Solicitors  for  the  plaintiffs,  Neave  and  Brether- 
ton,  agents  for  H.  flRoLme,  LiyerpooL 

Solicitors  for  the  defendants  the  owners  of  the 
Port  Caledonia^  Thomae  Cooper  and  Co. 

Solicitors  for  the  defendants  the  owner^i  of  the 
Anna,  Bcweliffee,  Bawle,  and  Co.,  agents  for  HUL 
Dichinenn,  and  Co.,  Liverpool. 
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Saturday,  JtUy  11, 1903. 

(Before  Bucknill,  J.  and  Tsinitt  Mastbbs.) 

Ths  Elswick  Pabk.  (a) 

Salvage — SignaU  of  dUtresM — Sect,  434,  suh-aeet. 
(2),  of  ih^  Merchant  Shipping  Act  1894  (57  &  58 
Vict.  c.  60). 

Sect,  434  (2)  of  the  Merchant  Shipping  Act  1894, 
which  penalieeM  the  m  leter  of  a  vessel  who  unneces' 
sarily  uses  or  displays  signals  of  distress,  does 
not  apply  when  such  signals  have  been  properly 
used. 

Where,  therefore,  signals  of  distress  were  properly 
displayed,  and  a  vessel  put  off  in  response  to 
them,  and  on  her  arrival  her  services  were  not 
required: 

Held,  that  she  was  not  entitled  to  he  compensated 
for  the  labour  undertciken,  or  loss  sustained  in 
consequence  of  answering  the  signcds. 

AcTiOKS  for  salvage  by  the  owners,  masters,  and 
crews  of  the  steam-tugs  Dragon,  Petrel,  Verne, 
Queen,  and  Albert  Victor,  against  the  owners  of 
the  steamship  Eisurich  Park. 

The  case  is  reported  on  the  qaestion  of  the 
proper  interpretation  of  sect.  434  of  the  Mer- 
chant Shipping  Act  1894,  and  the  sernoes  of  the 
Queen  are  alone  material. 

The  Queen  was  a  steam-tng  of  169  tons  gross 
register,  with  engines  working  up  to  350  horse 
power  indicated,  and  was  of  the  Talue  of  6000Z. 

The  Elsujich  Park  was  a  screw  steamship  of 
3403  tons  groes  register,  and  at  the  time  the 
seryioes  were  rendered  was  on  a  Toyage  from 
London  to  Cardiff  in  water  ballast. 

About  11.45  a.m.  on  the  26th  Feb.  1903,  when 
aboat  seven  miles  S  W.  by  W.  of  Portland  Bill, 
the  Elswick  Park's  tail  shaft  broke.  Signals  for 
assistance  were  made,  and  two  tags,  the  Queen  and 
Albert  Victor,  both  of  which  belonged  to  the  same 
owners,  came  up  and  made  fiist,  and  eventually, 
in  conjunction  with  the  tues  Dragon,  Petrel,  and 
Verne,  which  came  up  subsequently,  towed  the 
Elswick  Park  into  Portland  Ko^ds,  where  she 
came  to  anchor. 

Dnrirg  the  night  and  early  morning  of  the  27th 
Feb.  it  blew  hard,  and  the  Elswick  Park  dragged 
her  anchors  and  collided  with  the  steamship 
Owentland.  Signals  of  distress  were  made,  and 
in  response  to  them  the  crew  of  the  Queen  were 
mustered  and  she  proceeded  to  her  assistance; 
but,  on  coming  up  to  the  Elswick  Park,  her 
servioes  were  not  accepted,  as  the  two  vessels  had 
been  lashed  together,  and  were  riding  safely  to 
their  anchors.  Subsequently  the  Elswick  Park 
was  towed  by  the  tugs  Dragon  and  Petrel  to 
another  berth. 

At  the  trial  of  the  action  it  was  contended  that 
the  Queen  was  entitled  to  a  salvage  award  for  the 
services  rendered  on  the  26th,  and  also  to  remu- 
neration for  the  labour  undertaken  and  risk 
incurred  in  going  out  to  the  Elswick  Park  on  the 
27th,  in  response  to  her  signals  of  distress. 

Sect.  434  of  the  Merchant  Shipping  Act  1894  is 
as  follows : 

(1)  Her  Mftjescj  in  Conndl  maj  make  taoh  roles  as 
to  wb»t  uigni^s  shall  be  aignala  of  dittreat,  and  the 
■ignals  fixed  by  those  mlee  shall  be  deemed  to  be  Bigtials 
of  distress.  (2)  If  a  master  of  a  vessel  aaea  or  displayi 
or  oaoses  or  permits  anj  person  nnder  bis  authority  to 
use  or  display  anj  of  those  si|^aU  of  diitress,  except  in 
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the  case  of  a  vessel  being  iu  distress,  he  shall  be  liable 
to  paj  oompensation  for  any  labour  undertaken,  risk 
inoarrad,  or  loM  snstained  in  oonseqaenoe  of  that  signal 
having  been  siipp'>sed  to  be  a  signal  of  distres*,  and 
that  compensation  may,  without  prejudice  to  any  other 
remedy,  be  recovered  in  the  same  manner  in  which 
salvage  is  recoverable. 

Batten  for  the  owners,  master,  and  crew  of  the 
Queen.— Sect.  434  (2)  of  the  Merchant  Shipping 
Act  1894  especially  provides  for  the  remuneration 
of  a  vessel  that  goes  out  to  the  assistance  of 
another  in  response  to  signals  of  distress,  if  those 
signals  have  been  wrongly  made.  A  fortiori  then, 
if  such  signals  were  properly  exhibited,  she  is 
entitled  to  remuneration  although  her  services 
may  not  have  been  required  when  she  came  up. 
The  Elswick  Park,  it  is  submitted,  was  always  in 
a  position  of  danger  even  when  the  Owentland  was 
lashed  alongside  of  her. 

Laing,  K.O.  and  C.  Robertson  Dunlop  for  the 
defendants,  contra.  —  The  sub- section  is  only 
intended  to  penalise  the  improper  use  of  distress 
signals.  Vessels  are  not  entitled  to  salvage  for 
going  out  in  answer  to  signals  of  distress.  It  is 
quite  a  different  thinsr  from  rendering  services 
upon  request.  The  following  cases  were  referred 
to  in  the  course  of  the  argpiment : 

The  Ranger,  8  Notes  of  Cases,  589  ; 

The  Undaunted,  2  L.  T.  B*p.  520  ;  Lush.  90. 

BucKNiLL,  J.  (after  referring  to  the  services 
of  the  other  tugs).— Now,  wiSi  regard  to  the 
Queen.  Her  services  are  first  of  all  that  she 
towed  the  head  of  the  Elswick  Park  round  and 
on  to  the  course  and  then  she  steered  astern. 
That  is  admitted.  It  is  a  good  service  and  a 
valuable  one.  And  the  next  morning  she  went 
out  in  answer  to  signals  made  by  the  Elswick  Park 
when,  as  we  know,  by  the  evidence  in  another 
case,  she  was  dragging  her  anchors  and  danger- 
ously approaching  another  ship  with  which  she 
afterwards  came  into  collision.  In  consequence 
of  those  signals  the  Queen  went  out  on  the  early 
morning  of  the  27th  and  tendered  her  services, 
which  were  not  then  aooepted  or  wanted,  because, 
as  I  have  found  as  a  fact  in  the  other  case,  the 
two  vessels  after  they  came  into  collision  were 
lashed  together,  and  were  both  riding  to  their 
anchors  safely  at  that  time ;  and  so  there  was  no 
necessity  for  assistance,  and  it  was  not  wanted. 
Although  t^e  Queen  came  out  in  response  to 
signids  from  the  Elsuyick  Park  she  did  not  do 
anythmg  and  her  services  were  not  wanted. 
Now,  it  has  been  argued  before  me  that,  under 
sect  434,  sub-sect  (2),  of  the  Merchant  Shipping 
Act  1894,  the  Queen  is  entitled  to  be  remune- 
rated for  labour  undertaken,  risk  incurred, 
or  loss  sustained  in  consequence  of  having 
answered  the  signals  which  were  properly  made 
by  the  ship  which  made  them.  The  second  sub- 
section runs  in  this  way:  [His  Lordship  then 
read  the  sub- section.]  I  read  that  sub-section  as 
clearly  meaning  that  where  a  person  makes  an 
improper  use  of  signals,  attracting  a  vessel,  tha^ 
the  improper  use  of  those  signals  is  to  be 
penalised  by  paying  the  vessel  which  comes  out 
compensation  for  laibour,  risk,  or  loss  sustained  in 
consequence  of  answering  those  signals.  I  think 
it  does  not  apply  in  this  case.  The  ^signals 
were  made  properly  at  the  time  they  were 
made,  but  by  the  time  the  Queen  got  out  her 
services  were  not  required.    [HiB  Lordship  'sub- 
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sequently  awarded  the  sum  of  850Z.  to  the  Queen 
and  Albert  Victor  in  respect  of  the  services  on  the 
26th  Feb.] 

Solicitors  for  the  owners,  masters,  and  crews  of 
the  tugs  Qtieen  and  Albert  Victor,  Pritchard  an  d 
Sons. 

Solicitors  for  the  defendants,  Thomas  Cooper 
and  Co. 


June  18  and  July  14, 1903. 

(Before  Bucknill,  J.) 

The  Manar;  Northern  Trust  Limited  v. 
Strachan  Brothers,  (a) 

Practice  —  Mortgage  —  Action  for  declaration  of 
rights  to  assist  action  in  foreign  country^^Order 
XXV,,  r.  5. 

The  plaintiffs,  as  mortgagees  of  the  steamship  M., 
on  default  being  made,  tooh  possession  of  her, 
and  chartered  her  for  a  voyage  to  a  French  port. 

On  her  arrival  the  defendants,  who  were  British 
subjects,  arrested  the  ship  in  respect  of  neces^ 
saries  which  they  had  supplied,  ana  attached  the 
freight,  which  was  payable  by  certain  French 
consignees. 

They  cLo  made  exectUory  in  France  a  judgment 
obtained  by  default  in  me  King's  Bench  Division 
against  the  mortgagors  in  England  in  respect  of 
the  same  debt. 

The  plaintiffs  intervened  in  the  proceedings  instil 
tuted  in  France,  and,  for  the  purpose  of  assisting 
their  case  in  the  French  courts,  brought  an  action 
against  the  defendants  claiming  under  Order 
XXV.,r.  5,  a  judgment  declaratory  of  the  validity 
of  the  m,ortgage,  and  the  riahts  of  the  mortgagees 
in  possession  to  ship  and  freight. 

Held,  that  they  were  entitlea  to  the  judgment  ashed 
for,  subject  to  certain  modifications. 

Action  by  the  Northern  Trnst^  as  mort^i^;ee8  of 
the  steamship  Mana/r,  against  Strachan  Brothers, 
creditors  of  the  Manar  Steamship  Company 
claiming  certain  declarations. 

The  facts  of  the  case  will  be  foand  fully  set  out 
in  89  L.  T.  Rep.  26 ;  9  Asp.  Mar.  Law  Gas.  420 ; 
(1903)  P.  95. 

The  facts  material  to  the  prebent  action  were 
as  follows : 

By  a  mortgage  dated  the  26th  June  1900  the 
Manar  Steamship  Company  mortgaged  their 
steamship  Manar  to  the  Northern  Trust  as  secu- 
rity for  the  repayment  of  17,000Z. 

In  Dec.  1901  the  mortgagors  made  default  in 
payment  of  an  instalment,  and  continued  to  do  so, 
and  consequently  the  plaintiffs  took  possession 
of  the  vessel  under  their  mortgage. 

The  plaintiffs  then  gave  notice  to  the  charterers 
terminating  the  charter  under  which  the  vessel 
then  was,  and  on  the  28th  ApHl  1902  entered  into 
a  fresh  obarter-partv  under  which  the  vessel  was 
to  take  a  cargo  of  phosphates  from  Beaufort, 
South  Carolina,  to  St.  Nazaire. 

On  the  5th  May  the  Manar  Steamship  Company 
went  into  voluntary  liquidation. 

The  Manar  arrived  at  St.  Nazaire  on  the  9th 
June,  and  the  French  consignees  of  cargo  took 
delivery,  and  became  liable  for  the  freight. 

On  the  10th  June  the  defendants  Strachan 
Brothers,  who  were  ships*  chandlers  at  Newcastle- 
on-Tyne,  and  who  had  supplied  necessaries  to  the 

(a)  Reported  by  Ohbibtophib  Head,  Esq.,  BftiTiBter-at*Law. 


ship,  took  proceedings  in  the  Tribunal  of  Com- 
merce at  St.  Nazaire,  and  arrested  the  vessel,  and 
attached  the  freight  in  the  hands  of  the  con- 
signees. Bail  was  subsequently  given,  uid  the 
vessel  released. 

On  the  13th  June  the  defendants  commenced 
an  action  in  the  King's  Bench  Di\'ision  agaiast 
the  Manar  Steamship  Company  for  the  amonnt 
of  their  debt,  and  obtained  judgment  by  default 
on  the  21st  June.  This  judgment  was  sohae- 
quently  made  executx>ry  in  Fr<mce. 

The  plaintiffs  also  took  proceedings  there  tc 
have  their  mortgage  made  executory,  and  also 
asked  for  a  declaration  that  the  defendants  bad 
no  rights  over  the  vessel,  and  that  the  arrest  of 
freight  was  invalid. 

On  the  12th  Dec.  notice  of  these  proceedings 
was  served  on  the  defendants,  who  entered  an 
appearance  at  St.  Nazaire.  It  was  stated  that  if 
the  plaintiffs'  mortgage  was  made  executory  in 
France  it  would  have  the  same  force  and  validity 
there  as  a  French  mortgage. 

On  the  20th  Jan.  1903  the  plaintiffs  commenced 
two  acbions,  one  against  the  Manar  Steamebip 
Company  and  the  oSier  against  the  present  defen- 
dants, claiming  a  declaration  that  their  mortgage 
was  valid,  that  they  were  entitled  to  take  posses- 
sion, and  that  as  mortgagees  in  possession  they 
had  a  right  to  the  freight  carried  by  the  ship. 

The  learned  judge,  on  the  motion  of  the  Manar 
Steamship  Companv,  stayed  proceedings  in  the 
first  action,  but  refused  to  stay  proceedings  in 
the  present  action,  although  the  defendants 
applied  to  him  to  do  so. 

At  the  trial  of  the  action  both  the  plaintiffs  and 
the  defendants  called  certain  French  advocates  to 
give  evidence  as  to  the  French  law  relating  to 
mortgages,  but  the  witnesses  did  not  agree  as  to 
what  would  be  the  practice  of  the  French  courts 
with  regard  to  an  English  judgment,  and  as  to 
how  far  they  would  give  effect  to  it 

Order  XXV.,  r.  5,  of  the  Roles  of  the  Supreme 
Court  1883  is  as  follows : 

Bale  5.  No  action  or  prooeediog  shall  be  open  to  objee- 
tion  on  tbe  ground  tbat  a  merely  deolaratory  jndgminit 
or  order  is  songbt  thereby,  and  tbe  court  may  meka 
binding  declarations  of  right  wbetber  any  ooneeqnentitl 
relief  is  or  ooold  be  claimed  or  not. 

Scrutton,  K.C.  and  BaMoch  for  the  plaintifEs. 
—  We  ask  for  a  declaration  as  to  what  tbe 
English  law  is.  There  is  a  conflict  between  the 
French  lawyers  as  to  what  use  we  shall  be  able 
to  make  of  the  judgment  of  an  English  court,  but 
that  question  can  be  decided  when  the  case  is 
heard  by  the  French  court.  Such  a  judgment 
will  not  prejudice  the  defendants  in  any  way. 
They  referred  to 

Liverpool  Marine  Credit  Company  v.  Hunter,  18 
L.  T.  Rep.  749;  3  Mar.  Law  Caa.  O.  S.  128; 
L.  Bep.  3  Cb.  479 ; 

Re  Maudslay,  Sons,  and  Field,  82  L.  T.  Bep.  878; 
(1900)  1  Cb.  602. 

Bobson,  K.C.  (Adair  Boche  with  him)  for  tbe 
defendants,  contra. — The  question  is  not  whether 
the  judgment  will  or  will  not  be  of  use  to  tbe 
plaintiffs,  but  whether  they  are  entitled  to  it  In 
the  absence  of  the  mortgagor  no  declaration  can 
be  made  as  to  the  validity  of  the  mortgage.  Tbe 
mortgagor  has  in  effect  said  that  the  mortgage 
is  invand,  and  on  the  authority  of  Brooking  v. 
Maudslay  (58  L.  T.  Rep.  852 ;  6  Aep.  Mar.  Law 
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Gas.  296;  38  Oh.  Div.  636)  he  is  jostiaed  in 
taking  up  such  a  position  as  has  already  been 
decided  in  The  Manar  {ubi  8up,).  In  Barr<Mlough 
V.  Brown  (76  L.  T.  Rep.  797 ;  8  Asp.  Mar.  Law 
Gas.  290 ;  (1897)  A.  0.  615)  the  Court  of  Appeal 
laid  down  ihat  two  processes  must  not  be  made 
out  of  one.  Here  the  plaintiffs  ha^e  instituted 
two  processes  on  the  ground  that  the  judgment  in 
one  may  be  useful  in  the  other.  If  the  French 
courts  decide  the  case  bj  French  law,  then  the 
Finglish  law  is  immaterial;  if  they  decide  it 
according  to  English  law,  evidence  as  to  what 
is  the  law  in  England  can  be  called,  and  it  can 
be  proved  in  the  usual  way.  Order  XXV.,  r.  5, 
is  only  intended  to  apply  where  the  plaintiff  can 
get  relief,  but  not  imiuediately.  The  office  of 
the  court  is  to  decide  casea,  not  to  make 
academic  declarations  of  law.    He  referred  to 

Doughty  v.  Lomagunda  Reefs  Limiledf  88  L.  T.  Bep. 

337  ;  (1903)  1  Cb.  678  ; 
The  Tagua,  87  L.  T.  Bep.  598 ;  9  Asp.  Mar.  Law 

Cm.  371  i  (1903)  P.  44. 


BaUoch  in  reply. 


Cur,  adv.  vult. 


July  14. — BucKNiLL,  J. — This  case  has  come 
before  me  twice,  and  has  been  very  fully  argued 
by  counsel.  The  facts  are  as  follows :  The  lUnar 
Steamship  Company,  being  in  wantof  money  about 
the  time  of  this  mortga^,  which  is  dated  the 
26th  June  1900,  went  to  the  Northern  Trust,  and 
the  latter  lent,  or  rather  provided  them  with,  t^e 
sum  of  17,0002.  As  to  16,0002.  the  money  was  the 
money  of  the  Northern  Trust.  To  secure  the 
repayment  the  Northern  Trust  took  a  statutory 
mortgage  of  the  steamship  Monar,  then  belonging 
to  the  Manar  Steamship  Company,  and  in  course 
of  time — there  having  been  some  payments  on 
account  of  interest — the  company  made  default, 
and  the  moment  was  reached  when  the  Northern 
Trust  v?as  entitled  to  say :  '*  You  are  in  default; 
we  are  now  entitled  to  take  possession  of  the  ship 
as  security  for  our  loan,  and  we  intend  to  do  it. 
The  oorrespondence  which  has  been  put  in  sets 
out  very  clearly  all  the  steps  taken  between  the 
parties — ^namely,  the  persons  to  whom  the  ship 
was  then  chartered,  the  Manar  Steamship  Com- 
pany, and  the  Northern  Trust.  It  is  sufficient  to 
say  here  that  the  Northern  Trust  were  held  by 
the  company  entitled  to,  and  were  allowed  to  take 
possession  of,  the  Manar ;  and  Captain  Denton, 
the  master  of  the  Manar,  consented  to  become 
the  servant  of  the  Northern  Trust.  The  next 
step  in  the  history  of  the  case  is  that  the  ship 
was  then  chartered  to  take  a  cargo  from  South 
Carolina  to  St.  Nazaire,  in  France.  That  charter- 
party  was  made  between  the  Northern  Trust  and 
the  owners  of  the  cargo.  The  ship  arrived  safely. 
The  next  thing  that  happened  was  that  the 
defendants  in  this  action,  who  were  crecUtors  in 
respect  of  goods  supplied  to  the  Manar  Steamship 
Company,  for  a  sum  exceeding  7002.,  took  steps 
in  France,  whilst  the  ship  was  being  discharged, 
to  prevent  the  freight  being  paid  over  to  the 
^Torthem  Trust;  and  the  Northern  Trust  also 
took  steps  to  protect  their  ihterests.  Other 
persons  then  came  in.  The  steamship  was 
arrested  and  released  on  bail,  and  the  freights  are 
still  in  cu$todia  legit  at  St.  Nazaire.  The  -next 
material  step  in  the  history  of  the  case  was  that 
Strachan  Brothers  sued  in  this  country  the  Manar 
Steamship  Company,  then  and  now  in  liquidation, 
for  the  Bom  of  money  due  and  owing  to  them,  in 


order  to  place  themselves  in  the  position  of 
judgment  creditors.  The  Uqnidatoroi  the  com- 
pany did  not  appear,  and  judgment  was  given  in 
favour  of  Strachan  Brothers  for  the  amount  of 
their  debt  and  costs.  The  Northern  Trust  also 
took  steps  to  have  their  mortgage  declared 
valid,  and  that  is  as  far  as  thef  have  gone. 
Two  actions  were  then  commenced  by  the  present 
plaintiffs — one  against  Strachan  Brothers,  and 
the  other  against  the  Manar  Steamship  Company 
— for  substantially  the  same  declarations  as  the 
court  is  now  asked  to  make.  Applications  were 
made  to  me  by  both  sets  of  defendants  to  dis- 
miss or  suspend  both  of  those  actions  as  vexatious. 
I  did  so  in  the  action  against  the  Manar  Steam- 
ship Company  for  the  reasons  which  I  then  gave ; 
but  with  regard  to  this  action  I  refused  the  appli- 
cation.  This  case  then  came  on  for  hearing,  and 
learned  counsel  from  France  have  given  evidence 
as  to  their  view  of  the  French  law.  Before  I 
deal  with  their  evidence,  let  me  say  exactly  what 
are  the  questions  to  be  decided  in  France.  The 
first  question  is  as  to  the  right  of  the  defendants 
Strachan  Brothers  to  arrest  the  ship ;  the  second 
is  as  to  their  right  to  the  freight  in  the  hands  of 
the  French  consignees  ;  thirdly,  or  alternatively 
perhaps,  as  to  the  right  of  the  Northern  Trust  to 
be  treated  as  owners  of  the  ship,  instead  of  the 
Mamar  Steamship  Companr ;  and  fourthly,  as  to 
the  right  of  the  Northern  Trust  to  all  the  fraights 
in  question.  These  are  the  main  questions  U>  be 
decided  by  the  French  court. 

In  this  case  the  plaintiffs  ask  for  declarations 
under  the  jurisdiction  of  the  court  which  existed 
before  the  Judicature  Acts  were  passed;  but 
Order  XXY.,  r.  5,  introduced  a  novelty  in  the 
sense  that  "  no  action  or  proceeding  shaJi  be  open 
to  objection  on  the  ground  that  a  merely  declara* 
tory  judgment  or  order  is  sought  thereby,  and  thm 
court  may  make  binding  declarations  of  right, 
whether  any  consequential  relief  is  or  could  be 
claimed  or  not."  It  is  under  that  rule  I  am  now 
asked  to  naaike  the  declarations  claimed  in  this 
action.  Now,  putting  the  plaintiffs'  case  quite 
shortly,  it  comes  to  this.  They  say  :  *'  We  want 
to  be  in  as  good  a  position  in  the  French  courts  as 
Strachan  Brothers  are  in.  They  have  brought  their 
action  and  have  obtained  judgment  against  the 
company,  and  that  judgment  has  been  made 
*  executory '  in  France ;  and  what  we  ask  is  that  the 
court  should  make  such  a  declaration  as  to  the 
English  law  in  relation  to  the  mortgage  of  i  his  ship 
and  the  consequent  rights  of  the  mortgagees  who 
have  taken  possession,  that  we  may  be  enabled  to 
make  that  declaration  '  executory  in  France,  and 
so  stand  on  the  same  footing  as  do  Strachan 
Brothers  in  regard  to  their  judgment."  Now, 
one  sees  at  onoe  that  the  two  things  are  not 
exactly  alike.  There  is  no  doubt  that  Strachan 
Brothers  were  entitled  to  bring  their  action  in 
this  country,  and  to  get  judgment  against  the 
company  for  the  amount  owing  to  them,  and  in 
due  course  were  entitied  to  maxe  that  judgment 
executory  in  France.  The  objection  taken  by 
counsel  for  the  defendants  is  that  to  make 
Strachan  Brothers  defendants  in  this  action  is, 
as  it  were,  to  tdie  hold  of  a  man  in  the  street, 
and  to  say :  "  Come  idong  and  see  the  English 
<5ourt  make  a  declaration  in  my  favour,  and 
you  can  stand  by,  or  oppose  it  if  you  like. 
You  are  not  a  party  to  the  mortgage,  it  is  true, 
but  oome  in  and  nght  the  case. '  ^  Is  that  the 
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correct  way  of  looking  at  the  matter  for  the 
ptirpose  of  seeing  that  justice  is  done  P  Straohan 
Brothers,  being  creditors,  and  now  judgment 
creditors,  of  the  Manar  Steamship  Company,  say : 
"  We  do  not  know,  we  do  not  care,  and  we  will 
not  inquire,  whether  the  mortgage  between  you, 
the  plaintiffs,  and  the  Manar  Steamship  Company 
is  valid  or  not.  It  is  no  concern  of  ours,  and  you 
have  no  right  to  bring  us  in  for  the  purpose  of 
making  use  of  us  with  regard  to  the  declaration 
which  you  seek  to-day,  more  particularly  as  the 
court  has  stayed  your  action  against  the  Manar 
Steamship  Company,  in  which  you  asked  for  a 
similar  declaration.'*  I  think  one  must  look  at 
this  from  a  common-sense  point  of  view.  I  can 
understand  Strachan  Brothers  taking  up  the 
position  they  do — it  is  the  best  position  they  can 
toke  up— but  there  can  be  no  x>ossibl9  doubt  that 
Strachan  Brothers  were  aware  that  the  Northern 
Trust  had  taken  possession  of  the  vessel  under 
their  mortgage,  and  that  when  they  took  steps 
to  arrest  the  ship,  and  tried  to  get  payment  of  the 
freight  from  the  consignees  of  the  cargo,  they 
knew  perfectly  well  that  the  charter-party  was 
not  made  between  the  Manar  Steamship  Com- 
pany and  the  French  consignees,  but  between  the 
Northern  Trust,  who  had  &ken  possession  of  the 
ship,  and  the  consignees.  If  I  am  right  in  that 
conclusion,  is  it  quite  true  to  say  that  to  bring 
them  in  as  defendante  in  this  action  is  like 
bringing  in  a  man  from  the  street  P  Each  case 
must  M  decided  upon  ito  own  particular  and 
peculiar  facte ;  and  the  position  being  as  I  have 
found,  1  think  it  is  not  correct  to  say  that  this  is 
an  action  which  cannot  be  brought  against  the 
defendants.  1  quite  admit  the  force  of  the  argu- 
ment that  I  cannot  make  an  order  giving  any 
remedy  or  relief  against  the  defendants.  I  can 
only  make  a  declaration.  All  I  am  asked  to  say, 
ana  all  I  can  say,  is  that  as  between  the  plaintiffs 
and  the  defendante  in  this  country  there  is  evi- 
dence to  satisfy  me  that  the  plaintiffs  were  mort- 
gagees of  this  steamship,  that  as  such  mortga- 
gees they  took  possession,  that  for  certein  pur- 
poses they  were  to  be  treated  as  owners,  and, 
having  chartered  the  ship,  they  would  be  en- 
titled, according  to  English  law,  to  the  freight 
earned  under  that  charter-party.  I  do  not  think 
that  any  of  the  cases  cited  bear  directly  upon 
this  case.  It  is  one  which  stands  entirely  by 
itself.  It  is  in  the  nature  of  an  experiment,  a 
novelty.  It  is  the  first  time  I  ever  heard  of  a 
case  of  the  kind  being  brought  in  one  country  for 
a  declaration  to  be  used  in  legal  proceedings  in 
another  country.    But,  if  I  am  satisfied  that  it  is 

i'ust  and  right  that  the  tribunal  in  Franoe  should 
now  by  the  judgment  of  an  English  court  what 
the  legal  position  of  the  Northern  Trust  was  at 
the  time  when  the  steamship  Manar  delivered 
her  cargo  in  France,  then  I  think  I  ought  to  make 
that  declaration  in  order  that  the  French  court 
may  have  the  best  information  that  can  be  given 
it,  more  particularly  because  I  am  told  that  it  is 
not  the  custom  of  the  French  oourto  to  receive  the 
bvidenoe  of  English  counsel  in  the  same  way  that 
we  receive  the  evidence  of  foreign  lawyers  to 
prove  a  foreign  law.  ts  there  any  hardship  here  P 
Certainly  not  I  find  as  a  fact  that  Strachan 
Brothers  knew  beyond  a  shadow  of  a  doubt  that 
the  possession  of  the  ship  had  been  token  by  the 
Northern  Trust,-and  that  the  Northern  Trust  were 
entitled  to  receiy«  the  freighte  for  the  voyage. 


Then  let  us  see  what  is  the  evidence  of  the 
French  advocates.  Can  I  give  credence  to  one 
side  rather  tban  to  the  other  P  On  the  one 
side  there  is  M.  Oouzet  and  the  gentleman  who 
supporte  his  view;  on  the  other  side  there  is 
M.  €U>vare  and  the  gentleman  who  supports 
him.  They  are  all  gentlemen  well  vened  in 
commercial  law.  They  disagree,  bnt  they  all 
agree  upon  this  point — namely,  that  the  French 
court  might  receive  the  judgment  of  this  court  as 
evidence  to  guide  them  in  their  decision.  In  the 
judgment  I  am  about  to  give,  I  shall  not  in  any 
way  attempt  to  stete  what  the  French  law  is,  nor 
what  the  remedy  of  the  French  court  should  be. 
Seeing  that  these  gentlemen  disagree,  it  is  impos- 
sible for  me  to  say  which  is  right  as  to  the  effect 
of  this  judgment;  but  as  they  agree  that  the 
French  court  will  look  at  it  as  evidence,  I  am 
entitled  to  conclude  that  it  may  be  of  some 
use  to  the  plaintiffs;  and  though  it  may  not 
be,  I  must  do  that  which  I  think  is  right 
and  proper  and  just  in  this  particnlar  case. 
The  plaintiffs  ask  for  :  "  (I)  A  declaration  that 
the  plaintiffs  are,  and  were  throughout  the  year 
1902,  the  duly  registered  first  mortga^^?^*^^^^ 
steamship  Manar,  a  duly  registered  British  ship, 
under  a  mortgage  dated  the  26th  day  of  Jane 
1900."  I  think  they  are  entitled  to  that  declara- 
tion. So  also  with  tne  second,  which  is  as  follows: 
"  (2)  A  declaration  t^at  the  said  mortgage  is  and 
was  during  the  year  1902  valid."  Now  we  come 
to  No.  3,  which  reads  in  this  way :  "  (3)  A  declara- 
tion that  from  the  date  of  the  said  mortgage  the 
plaintiffs  were,  so  far  as  was  necessanr  for  making 
the  said  ship  available  as  a  security  for  the  mort- 
gage debt,  the  owners  of  the  said  ship  and  entitled 
to  the  said  ship  and  any  bail  given  for  the  release 
of  the  said  ship,  in  priority  to  the  Manar  Steam- 
ship Company,  and  to  the  defendante."  Now, 
the  words  in  the  Merchant  Shipping  Act,  I  think, 
are  "  deemed  to  be  the  owners,  and,  if  so,  those 
words  should  be  inserted  and  the  paragraph  should 
read, "  deemed  to  be  the  owners  of  the  said  ship  and 
entitled  to  the  same."  The  words  *'  by  English  law  " 
will  be  inserted  after  the  words  *'  declaration  that" 
The  words  "  and  any  bail  given  for  the  release  of 
the  said  ship  in  priority  to  the  Manar  Steamship 
Company  and  to  the  defendante  *'  will  come  out; 
for  tnis  reason,  that,  tiie  bail  having  been  given 
for  the  release  of  the  ship  in  the  French  oomt  in 
the  French  proceedings,  I  shall  not  attempt  to  say 
what  the  position  <^  that  would  be  according  to 
French  law.  I  do  not  deal  with  it  at  all.  No.  4  ia 
as  follows :  '*  A  declaration  that  the  plaintiifo,  as 
such  mortgagees,  were  in  the  month  of  March 
1902  entitled  to  teke  possession  of  the  said  steam- 
ship." That  will  stand  as  it  is,  except  that  it  will 
be  a  declaration  "  that  by  English  Uw,"  &c.  The 
next  is :  "  (5)  A  declaration  that  the  plaintiffs,  npcm 
and  after  teking  possession  of  the  said  steamshipi 
were  entitled  to  the  said  steamship  and  to  an/ 
bail  given  for  the  release  of  the  said  steamship 
in  priority  to  the  Manar  Steamship  Company  and 
to  the  defendante."  I  shall  alter  that  by  amkmz 
out  all  the  words  after  the  word  *'  steamship  "  uid 
altering  the  first  part  so  as  to  read,  "  A  oeolara- 
tion  that  by  English  law  the  plaintiffs  upon  and 
after  taking  possession  of  the  said  steamstiip  were 
entitled  to  the  same."  Then  comes  the  follow- 
ing :  *'  (6)  A  declaration  that  upon  taking  poaet^ 
sion  of  the  said  steamship^  the  plaintiffa,  as 
mortgagees  in  possession,  were  ^ititled  to  o(^leot 
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and  keep  all  freights  carried  by  the  said  steatn- 
ship  while  in  iheir  poBsessioii,  and  in  particDlar 
the  freight  carried  by  the  said  steamsup  under 
the  charter-party  on  the  Tojage  from  fieaufort 
(Sooth  Carolina)  to  St  Nazaire  in  the  year  1902." 
I  alter  that,  and  I  nye  "  A  declaratk>n  that  by 
English  law  upon  tcudng  possession,"  Ac.    I  stop 
at  uie  second  *'  possession,    and  strike  oat  all  the 
rest  of  the  words,  because,  in  my  opinion,  they  again 
would  be  an  infringement  apon  tne  jtirisdiction  of 
the  French  court.    No.  7  asks  for  '*  A  declaration 
that  the  plaintiffs  were  entitled  to  collect  and  to 
keep  the    said  freight    as  parties  to  the  said 
charter-party."    I  cannot  ^ant  that,  because  it 
would  introduce  a  doubt  m  the  mind  of   the 
French  court  as  to  whether  I  had  been  dealing 
with  the  French  law,  which  is  not  the  same  as 
English  law,  as  to  the  consequences  of  a  mort- 
gage.   In  France  mortgages  on  ships  are  valid, 
but  after  that  the  Frencn  and  the  English  law 
cease  to  agree  as  to  the  rights  of  a  mortgagee  to 
take  possession  of  the  ship,  and  trade  with  her, 
and  take  the  freights.    Therefore  my  duty  is  to 
leave  that  alone.    80,  also,  with  regard  to  par.  8, 
which  asks  for  *'  A  declaration  that  the  plaintiffs 
are  and  were  entitled  to  all  freights  carried  by 
the  said   steamship,  and   in   particular  to  the 
freight  under  the  said  charter-party  as  aforesaid 
in  priority  to  the  Manar  Steamship  Company 
Limited,  and  to  the  defendants."    I  luter  that  to 
**  A  declaration  that  by  English  law  the  pluntiffs 
are  entitled  to  all  freights  carried  by  the  said 
Bteamsbip  whilst  in  the  possession  of  the  plaintiffs 
as  mortgagees."    I  give  nothing  more  than  that. 
To  sum  up,  I  cannot  accept  the  statement  of 
either  of  tne  Fiench  advocates  as  being  condu- 
8i?e  of  the  case,  because  they  disagree,  and  I 
cannot  say  which  side  is  right.    I  thii&  this  decla- 
ration should  be  given  in  order  that  the  French 
court  may,  in  applying  its  own  remedies,  have 
this  information,  and  the  best  information  as  to 
what  is  the  English  law ;  and  I  give  it  in  this 
particular  case  because  I  am  satisfied  upon  the 
facts  that  the  defendants  knew  what  tbe  real 
facts  were,  and  I  cannot  draw  any  other  inference 
than  that  thejf  knew  that   the  freight  would, 
according  to  English  law,  be  recoverable  by  the 
plaintiffs,  and  they  tried— quite  properly,  and 
there  was  nothing  wrong  in  their  doing  so— to 
tee  if  they  could  not  get  an  advantage.    I  shall 
held  over  the  question  of  costs,  with  liberty  to 
either  party  to  apply  to  me  hereafter. 

Solicitors :  for  the  pliuntiffs.  King,  Wigg^  and 
Co.,  agents  for  George  AnuBlrong  and  Sons,  New- 
castle-on-Tjrne ;  for  the  defendants,  Pritckard  and 
Sons,  agents  for  Wtlkin$on  and  Marshall,  New- 
castle- on-Tyne. 


JUDICIAL  COMMITTEE    OF  THE 
PKIVT  COUNCIL. 


Jtdy  14, 15,  and  16, 1903. 

(Present:  The  Right  Hons.  the  LoBO  Chan- 
CBLLOB  (HalsDuiy),  Lords  Macnaqhten, 
Shand,  Daybt,  Bobbbtson,  Lindlby,  and 
Sir  Abthub  Wilson.) 

Young  t;.  Stbamship  Scotia,  (a) 

ON  APPBAL  FROM  THB  8UPBBBCB  COURT  OF 

NEWFOUNDLAND. 

Property  of  Colonial  Oovemment  ^  Salvage  — 
Action  in  rent'^Liability  of  property  of  Crown 
to  arrest. 

An  action  in  rem  is  a  method  of  impleading  the 
owners  of  a  vessel,  and  if  the  ommer  is  the  King 
the  action  cannot  be  maintained. 

A  vessel  which  is  the  property  of  a  Colonial  Qovem- 
ment,  although  built  to  be  used  as  a  ferry  boat 
for  the  purpose  of  carrying  passengers  and  mer- 
chandise for  hire  between  one  part  of  a  railway 
owned  by  the  Government  and  another,  enjoys 
the  sams  immunity  from  arrest  as  other  property 
of  the  Crown,  and  is  not  liable  to  an  acHwi  for 
bolvage. 

The  Cy bele  (37  L.  T,  Bep.  773 ;  3  Asp.  Mar.  Law 
Cas.  532 ;  3  P.  Div.  8)  discussed. 

Appbal  from  a  judgment  of  the  Supreme  Court 
of  Newfoundland  in  favour  of  the  respondent. 

The  appellant  was  the  master  of  the  steamship 
Furnessta,  and,  acting  on  behalf  of  the  owners 
and  crew  of  the  Fumessia,  had  brought  an  action 
in  rem  against  the  steamship  Scotia  to  recover 
salvage  reward  for  services  rendered  to  her  by  the 
Fumessia  in  tiie  North  Atlantic  on  the  19th  and 
20th  Sept.  1901. 

The  fhimessia  was  a  steamship  belonging  to  the 
Anchor  Line  of  5495  tons  gross  register,  and  at 
the  time  of  rendering  the  services  was  on  a  voyage 
from  Glasgow  to  New  York,  maimed  by  a  crew  of 
160  hands  all  told,  and  with  975  passengers  on 
board,  and  a  general  cargo. 

The  Scotia  was  a  twin-screw  steam  ferry  boat 
of  1461  tons  gross  register,  specially  designed  and 
constructed  for  the  carriage  of  railway  cars  in 
Canada. 

On  the  29th  Aug.  1901,  after  having  passed 
through  her  trials,  she  left  Newcastle-on-Tyne  for 
Port  Mulgrave,  Nova  Scotia,  manned  by  a  crew 
of  twenty-seven  hands  all  told.  On  the  voyage 
she  met  with  bad  weather  and  ran  short  of  coal 
and  provisions,  and  by  the  18th  Sept.  nearly  all 
the  available  woodwork,  including  the  woodwork 
which  filled  the  open  space  at  the  bow  and  stem 
and  her  temporary  bulwarks,  had  been  burnt  as 
fuel,  and  she  only  had  sufficient  coal  on  board  to 
work  the  steam  steering  gear  for  twenty-four 
hours.  The  Scotia  was  then  in  lat.  48^  1(K  N.  and 
long.  49°  W. 

About  9.30  a.m.  on  the  18th  Sept.  the  Fumessia 
came  up,  and  with  some  dfficulty  made  fast ;  she 
eventu^^  towed  her  into  St.  John's,  Newfound- 
land, a  distance  of  155  miles,  where  she  arrived 
about  5.30  on  the  fc^owing  day,  having  had  the 
Scotia  in  tow  for  about  twenty-seven  hours. 

On  her  arri^  there  the  Scotia  was  arrested 
in  an  action  for  salvage,  an  appearance  was  duly 
entered  on  her  behalf,  and,  on  bail  being  put  in 
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for  the    sum  of   60,000  dollars,  she   was  duly 
released. 

A  statement  of  claim,  defence,  and  reply  were 
filed  and  delivered,  and  on  the  9th  Dec.  a  date  was 
fixed  for  the  hearing  of  tbe  action. 

On  the  16th  Dec.  the  Scotia  was  resistered  at 
Ottawa  in  the  name  of  the  Minister  of  Railways 
and  Canals  of  the  Dominion  of  Canada,  for  the 
time  being,  in  respect  of  sixty- four  sixty -fourth 
shares. 

On  tbe  30th  Jan.  1902  a  protest  was  filed  on 
behalf  of  His  Majesty  the  King,  and  on  the  3rd 
April  the  defence  in  the  action  was,  by  leave  of 
the  court,  amended  by  adding  the  plea  that  the 
Scotia  was  at  the  time  the  services  were  rendered, 
and  still  was,  the  property  of  the  Crown. 

In  support  of  this  the  building  contract,  the 
vouchers  for  payment  of  the  purchase  price,  the 
permit  of  the  Commissioners  of  Customs  allowing 
the  vessel  to  sail  from  Newcastle-on-Tyne  without 
being  registered,  the  Board  of  Trade  certificate 
of  survey,  and  the  certificate  of  registry  at  Ottawa 
were  put  in. 

From  these  documents  it  appeared  that  the 
Scotia  was  built  at  Newcaetle-on-Tvne  by  Sir 
W.  G.  Armstrong,  Whitworth,  and  Co.  Limited 
in  pursuance  of  a  contract  between  tbe  builders 
and  the  Minister  of  Railways  and  Canals  of  the 
Dominion  of  Canada,  acting  on  behalf  of  Her 
late  Majesty  the  Queen. 

The  vessel  was  built  for  the  purpose  of  carry- 
ing railway  cars  across  the  Straits  of  Canso, 
between  Port  Hawksbury  and  Port  Mulgrave,  the 
termini  of  the  Inter- Colonial  Railway  of  Canada. 
The  railway  is  the  property  of  the  Dominion 
Government,  and  managed  by  the  Minister  and 
Department  of  Railways  and  Canals. 

The  following  are  the  material  clauses  of  the 
contract: 

7.  Seourity. — The  steamer  ehall,  from  the  date  of  the 
first  iDstalment  being  paid  until  final  delivery,  be  con- 
sidered the  property  of  the  pnrobaaer,  snbjeot  only  to 
the  boildert'  lien  for  and  rights  with  respect  to  any 
unpaid  balance  dne  to  them  in  respect  of  or  in  connection 
with  the  steamer. 

9.  Price  and  Payments. — Tbe  purchaser  shall  pay  to 
the  bnilders  the  sum  of  47,0001.  in  the  manner  following 
— viz. :  One-fifth  on  the  signature  of  this  agreement ;  one- 
fifth  when  the  steamer  is  framed  (or  equivalent  work 
performed) ;  one-fifth  when  the  steamer  is  plated  (or 
equivalent  woik  performed) ;  one- fifth  when  the  steamer 
is  launched  (or  equivalent  work  performed) ;  one- 
tenth  on  eatiefaotory  trial  trip  of  tbe  steamer  oS  the 
river  Tyne ;  one-ienth  on  arrival  of  the  steamer  at  Port 
Mulgrave  (Nova  Scotia),  or  in  case  of  loss  daring  the 
vo}ag^.  Should  the  delivery  of  the  steamer  from 
Newcastle  to  Port  Mulgrave  be  undertaken  by  the 
builders,  the  purchaser  agrees  to  pay  the  last  construc- 
tion instalment  preyioss  to  the  departure  of  the  steamer 
from  the  river  Tyne.  Should  the  purchaser  request  the 
builders  to  deliver  the  steamer  at  Port  Mulgrave,  the 
builders  agree  to  prepare  and  navigate  tbe  steamer  from 
the  river  Tyne  to  Port  Mulgraye  for  the  sum  of  14001. 
(including  the  wages  of  the  engineers  for  the  voyage), 
plus  the  insurance  premium  if  purchaser  decides  to 
insure,  which  the  bnilders  shall  arrange  on  the  most 
advantsgeous  terms  possible,  and  the  purchaser  agrees 
to  pay  this  sum  and  tbe  insurance  premium  to  the 
builders  on  arrival  of  the  vessel  at  Port  Mulgrave. 

10.  If  the  purchaser  fails  to  pay  any  instalment  aa 
and  when  the  same  becomes  due  .  .  .  the  builders 
may  .  .  .  either  cancel  this  oontract,  retaining  any 
sums  previously  paid  on  %ccoant  of  the  purchase  monsy. 
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or  they  may  sell  the  steamer  in  its  then  state  or  com- 
plete the  steamer  and  then  sell  it,  and  charge  the  pur- 
chaser with  any  loss  th^  may  sustain  or  be  put  to  by 
the  non-performance  of  this  contract  by  tbe  purchaser. 

A  certificate  of  survey  was  obtained  from  the 
Board  of  Trade,  and  a  pass  granted  by  the  Com- 
missioners of  Customs  at  NcvcaaUe-on-Tyiie 
under  sect.  23  of  the  Merchant  Shipping  Act 
1894,  enabling  the  Scotia  to  proceed  to  Canada 
without  being  previously  registered,  and,  after 
passing  through  her  trials,  she  sailed  for  Port 
Mulgrave  in  the  possession  and  under  the  control 
of  the  builders. 

At  that^me  the  last  instalment  of  the  purchase 
money  was  due  under  the  contract,  and  the  sum 
of  11,450/.  was  due  to  the  builders  under  tbe 
contract  and  for  extras  supplied,  out  of  a  total 
sum  of  49,050/.  On  the  5th  Sept.,  while  tbe  Scoiia 
was  on  her  voyage,  a  sum  of  1955/.  was  paid  on 
account. 

On  release  of  the  Scotia  from  arreat  at  Si 
John's  the  builders  retook  possession  of  her,  and 
delivered  her  at  Port  Mulgrave  to  the  purchaser. 
At  the  date  of  her  release  from  arrest  the  balance 
of  tbe  purchase  money,  amounting  to  9495/.,  was 
due  to  the  builders,  and  the  sum  of  1400/.  for 
navigating  the  ship.  On  the  ISth.  Oct.  and  the 
22nd  Nov.  the  builders  received  payments 
amounting  in  all  to  10,895/.,  being  the  balance  of 
the  purchase  money  unpaid. 

At  the  trial  of  the  action,  before  little,  O.J.  and 
Emerson,  J.,  the  court  held  that  the  Seotia  was 
at  tbe  time  of  the  salvage  services,  and  still  was, 
the  property  of  the  Dominion  of  Canada,  and 
could  not  b>e  arrested  or  proceeded  against,  and 
they  therefore  dismissed  the  plaintiffs*  suit 

The  plaintiffs  appealed. 

Sir  Robert  Beid,  K.C.  and  Robertson  Duniop 
{A9pinaU,  K.C.  with  them)  for  the  appellants.— 
To  exempt  a  vessel  from  arrest  it  is  not  sufficient 
to  8^  that  she  is  the  ]^roperty  of  Hb  Maies^ 
the  King.  She  must  be  in  the  possession  of  the 
Crown,  and  held  and  used  by  the  Crown  for 
public  purposes.  In  The  Parlement  Betae  (42 
L.  T.  Rep.  273;  4  Asp.  Mar.  Law  Caa.  234;  5 
P.  Div.  197)  and  all  the  earlier  cases  when 
immunity  from  jurisdiction  was  claimed,  a  decla- 
ration was  made  on  behalf  of  the  Sovereign  or 
State  that  the  property  was  public  property 
employed  in  the  public  service.  The  reason  for 
the  exemption  of  Crown  property  f  ron  arrest  is 
that  such  arrest  would  be  a  derogation  of  the 
dignity  of  the  Crown,  or  that  property  employed 
in  the  public  service  ought  not  on  grounds  of 
public  poli<*y  or  international  comity  to  be 
suddenly  withdrawn  from  the  public  service.  The 
Scotia  was  not  a  public  ship  used  for  public 
purposes,  but  was  a  ferry  boat  constructed  and 
intended  to  be  used  as  part  of  the  plant  of  a 
railway  owned  and  managed  by  a  department  of  the 
Canadian  Qovemment.  In  The  Uybele  (37  L.  T. 
Rep.  773 ;  3  Asp.  Mar.  Law  Cas.  532 ;  3  P.  Div.  8)  a 
tug  belonging  to  the  Board  of  Trade  was  held  not 
to  be  a  Queen's  ship,  and  therefore  entitled  to  claim 
salvage  without  the  consent  of  the  Admiralty. 
The  grounds  of  that  decision  were  that  the  vessel 
was  employed  for  commercial  purposes,  was  not 
under  the  special  control  of  Her  Majesty,  and 
was  not  performing  the  ordinary  duties  of  a 
Queen's  ship.  The  Crown  can  waive  its  privilege 
by  using  property  for  ordinary  trading  purposes. 
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This  was  the  opinion  of  Lord  Stowell  in  The 
Swift  (1813,  1  Dods.  320),  of  Sir  Robert  Philli- 
mora  in  The  Charkieh  (28  L.  T.  Rep.  513 ;  1  Asp. 
Mar.  Law  Gas.  581 ;  L.  Rep.  4  A.  &  E.  59),  and  of 
Story,  J.  in  United  Statee  ▼.  Wilder  (3  Sumner, 
308),  and  is  not  in  conflict  with  the  views  of  Brett, 
L.J.  in 

The  p€krlement  Beige  {ubi  sup.). 

See  also 

The  Prins  Prederik,  2  Dods.  451. 

The  Scotia,  it  is  submitted,  was  at  the  time  of 
the  services  in  the  possession  and  control  of  the 
builders,  who  had  a  lien  on  her  for  the  unpaid 
balance  of  the  purchase  money,  and  the  further 
right  to  cancel  the  contract  if  the  balance 
remained  unpaid.  The  master  and  crew  were  the 
servants  of  the  builders,  and  employed  and  paid 
by  them,  and  not  by  the  Crown.  The  Crown 
must  be  held  to  have  impliedly  authorised  the 
builders  to  subject  her  to  such  claims  as  in  the 
ordinary  course  of  her  employment  might  gi?e 
rise  to  maritime  liens — e,g.,  wages  of  her  master 
and  crew : 

The  Bipon  City,  77  L.  T.  Bep.  98 ;  8  Aap.  Mar. 
Law  Cas.  304 ;  (1897)  P.  226. 

Tlie  Crown  did  not  treat  the  Scotia  as  a  King's 
shin,  but  registered  her  and  in  other  wc^s  d^t 
with  her  under  the  provisions  of  the  Merchant 
Shipping  Act  1894,  which  by  sect.  91  applies  to 
Canada,  but,  by  sect.  741,  not  to  ships  belonging 
to  His  Majesty.  She  enjoyed  the  privileges  c3 
a  private  ship  registered  under  the  Act,  and 
must  also  be  deemed  to  have  been  subjected  to 
tiie  liabilities  imposed  by  the  Act,  of  which  one 
is  to  pay  salvage.  There  is  nothing  in  the 
Canadian  statutes  which  relieves  the  owners  of 
the  Inter- Colonial  Railway  from  the  or^nary  lia- 
bilities of  a  railway  company.  Sect  74  of  44  Vict, 
c.  25  expressly  provides  that  nothing  is  to  relieve 
the  department  from  the  consequences  of  negli- 
gencf'.  The  Scotia  would  be  liable  to  arrest  for 
a  collision  in  the  Strait  of  Canso  caused  by  her 
negligence.  Further,  the  Crown  did  not  make 
any  objection  to  the  jurisdiction  until  after  bail 
had  been  put  in,  pleadings  closed,  the  plaintiffs* 
evidence  taken,  and  the  builders  had  been  enabled 
to  deliver  the  vessel  to  the  Minister  of  Railways. 
Where  privilege  is  claimed  it  must  be  set  up 
within  a  reasonable  time  after  the  Crown  has 
notice  of  the  arrest : 

Brigge  v.  The  Light  Boats,  U  Alleo,  157. 

Newcomhe,  K.C.  (of  the  Canadian  Bar)  and 
Loehnie  for  the  respondents,  contra. — The  immu- 
nity of  our  Sovereign  in  his  own  courts  is 
at  least  as  wide  as  th<^  immunity  of  foreign 
Sovereigns.  In  The  Cybele  (ubi  suv,)  there  was 
no  question  as  to  the  immunity  oi  Crown  pro- 
perty from  arrest.  The  British  North  America 
Act  1867  (30  &  31  Vict.  c.  3)  authorised  the 
Canadian  Government  to  make  the  Inter- Colonial 
Railway,  and  sect.  2  of  31  Yict.  c.  13  provided 
that  the  property  of  the  railway  should  be 
vested  in  the  Crown.  No  action  will  lie  against 
the  Crown,  and  the  only  remedy  is  b^  petition 
of  right,  for  the  Crown  cannot  be  sued  m  its  own 
courts.  The  Question  was  finally  nused  and  de- 
cided in  Mighell  v.  Sultan  of  Johore  (70  L.  T. 
Rep.  64;  (1894)  1  Q.  B  149).  In  that  case  T^ 
Parlement  Beige  (ubi  sup.)  was  approved  of  and  1 
fc^lowed.    Bat  the  present  oase  goes  farther  than  I 


the  case  of  The  Parlement  Beige  {ubi  sup,),  for 
there  the  court  held  a  foreign  ^vereign  was  not 
answerable  to  the  jurisdiction,  while  here  it  is 
sought  to  make  our  own  Sovereign  liable  in  his 
own  courts.  An  action  in  rem  is  only  a  means  of 
enforcing  a  piersonal  liability  by  attachine  the  res. 
If  the  res  is  insufficient  to  satisfy  the  claim,  then 
the  owner  of  the  res  can  be  proceeded  against 
for  the  balance  due.    They  also  refeired  to 

The  Constitution,  40  L.  T.  Rep.  219 ;  4  Aap.  M^r. 

Law  Cas  79  ;  4  P.  Div.  39 ; 
The  Exchange,  7  Craaoh.  116  ; 
Vavasseur  v.  Krupp,  39  L.  T.  Rep.  437  ;  9  Cb.  Div. 

351; 
The  Five  Steel  Barges,  63  L.  T.  Rep.  499 ;  6  Asp. 

Mar.  Law  Cae.  580 ;  15  P.  Div.  142 ; 
The  Cargo  ex  Port  Victor,  84  L.  T.  Rep.  677  ;  9  Aep. 

Mar.  Law  Cas.  182 ;  (1901)  P.  248. 

Sir  Robert  Beid,  K.C.  in  reply. 

The  Lord  Chancellor  (Halsbury).— This  is 
an  appeal  from  a  judgment  of  the  Supreme  Court 
of  Newfoundland  in  a  salvage  suit  in  which  the 
steamship  Scotia  was  arrested  for  salvage 
services.  The  salvage  services,  which  will  be 
referred  to  hereafter,  were  of  no  ordinary 
character,  but  the  only  question  of  law  before  the 
board  is  whether  the  vessel  so  arrested  was,  or 
was  not,  liable  to  seizure,  she  being  (as  it  is 
alleged)  the  property  of  the  Cro?m.  The  Scotia 
was  built  for  the  Crown  upon  a  contract  which  is 
before  their  Lordships,  and  the  first  piece  of 
evidence  which  (it  is  sugg^ted)  makes  the  ship 
— at  all  events  for  some  period  of  her  existence 
— ^not  the  property  of  the  Crown,  although  she 
was  buUt  for  the  Crown  and  money  was  paid  for 
her  ou  behalf  of  the  Crown,  is  that  the  money 
had  not  been  paid  in  its  entirety  at  the  time  when 
this  question  arose.  Their  Lordships  are  not 
disposed  to  g^ve  any  weight  to  that  consideration. 
Even  if  the  ship  was  still  in  the  possession  of  the 
buildem  and  subject  to  the  builders'  Hen  for  the 
unpaid  balance,  that  would  not,  in  their  Lord- 
ships' opinion,  affect  the  question  arising  on  this 
appeal.  The  seizure  is  intended  to  be  a  prelimi- 
nary to  the  sale  of  the  ship,  and  what  would  be 
sold  would  not  be  the  mere  possession,  but  the 
proprietary  right.  If  the  proprietary  right  could 
not*  be  sold  by  reason  of  the  ship's  belonging  to 
His  Majesty,  the  question  of  possession  may  be 
passed  by  as  immaterial.  But  their  Lordships  are 
not  disposed  to  take  the  view  that  there  was  any 
such  possession  independent  of  the  proprietary 
right  of  the  Crown.  If  there  was  anything 
exceptional  or  unusual  in  the  contract,  or  not  in 
accord  with  its  provisions,  that  was  a  question  of 
evidence  which  ought  to  have  been  dealt  with  at 
the  trial.  The  natural  presumption  from  the  con- 
tract, apart  from  any  evidence  to  the  contrary,  is 
that  its  provisions  were  followed.  One  of  these 
provisions  was  that  possession  should  be  given  to 
the  Crown  immediately  after  the  trial  trip,  if  such 
trip  proved  satisfactory.  There  was  an  ancillary 
provision  for  the  passage  of  the  ship  across  the 
Atlantic,  which,  however,  was  not  necessarily  to 
be  carried  out  by  the  builders,  but  only  if  the 
parties  should  a^ree  at  the  proper  time,  and  elect 
that  that  should  be  the  mode  of  delivery.  In 
that  case,  from  the  moment  such  delivery  took 
place,  the  persons  navigating  the  ship  and  acting 
on  her  behalf  were  doing  so  as  servants,  or  agents, 
of  the  Crown.    But  the  possession  would  then  be 
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in  the  Crown ;  and  although  their  Lordships  are 
not  disposed  to  think  any  different  qnestion  would 
arise,  whether  the  possession  was  in  the  Crown 
or  in  the  builders  at  the  moment,  it  is  as  well 
that  that  matter  should  be  cleared  up  upon  the 
evidence  which  is  now  before  their  XiOrdships. 
Their  Lordships  are  of  opinion  that  the  reasonable 
presumption  arising  upon  the  facte  before  them  is 
that  the  possession  was  in  the  Crown,  and  not  in  the 
builders.  If  the  proprietary  right  was  in  the 
Crown,  the  matter  before  their  Lordships  is  re- 
duced to  one  of  those  propositions  of  law  which 
are  almost  beyond  the  reach  of  argument  The 
qdestion  has  been  discussed  in  the  courts  for  a 
very  long  period,  and,  after  the  catena  of  autho- 
rities that  nave  been  brought  before  their  Lord- 
ships, it  is  vain  to  arg^e  that,  where  the  property 
belongs  to  the  Crown,  the  Crown  can  be  im- 
pleaded, whether  in  this  form  or  in  any  other 
form.  Where  you  are  dealing  with  an  action  in 
rem  for  salvage,  the  particular  form  of  procedure 
which  is  adopted  in  the  seizure  of  the  vessel  is 
only  one  mode  of  impleading  the  owner,  and  if 
the  owner  is  the  King,  the  action  cannot  be  main- 
tained, since  it  is  impossible  to  contend  that  the 
Xing  can  be  impleaded  in  his  own  courts.  The 
only  mode  in  which  an  application  can  be  made 
to  the  Crown  in  respect  of  contractual  rights  is 
that  which  is  provided  by  statute.  This  is  not 
one  of  the  cases  so  provided  for,  and  it  is,  there- 
fore, impossible  to  maintain  that  the  power  of 
seizing  a  vessel  belonging  to  the  Crown  can  be 
exercised  as  against  the  Crown.  It  is,  however, 
suggested  that,  althoagh  (speaking  in  the  widest 
sense)  the  Crown  cannot  be  impleaded,  this  par- 
ticular vessel,  under  the  circumstances  of  its 
emplojrment,  was  not,  strictly  speaking,  a  vessel 
belonging  to  the  Crown.  In  support  of  this  pro- 
position counsel  for  the  appellant  cited  the  case 
of  The  Cyhele  {ubi  »up,).  Their  Lordships  think 
that  it  is  quite  possible  to  defend  that  case 
on  the  ground  suggested  in  the  course  of 
the  argument — namely,  that  in  taking  care  of 
the  harbour  of  Bamsgate,  the  Board  of  Trade,  to 
whom  that  harbour  with  all  its  incidents  had 
been  transferred,  was  not,  strictly  speaking,  acting 
as  a  Government  department,  but  in  the  character 
of  trustees  of  a  particular  trust.  But  unless  The 
Cyhele  (ubi  sup.)  is  defensible  on  that  ground,  it 
is  not  a  case  that  their  Lordships  would  be  dis- 
posed to  follow.  It  U  then  suggested  that  the 
particular  use  for  which  the  Scotia  was  to  be 
employ ed^viz.,  as  a  ferry  bo»it  to  connect  one 
part  of  a  railway  owned  by  the  Government  of 
Canada  with  auother — although  forming,  in  a 
general  sense,  part  of  Government  administration, 
yet  was  not  Kufficient  to  vest  the  property  in  the 
Crown.  Having  regard  to  the  various  Acts  of 
Parliament  which  were  cited  by  counsel,  their 
Lordships  are  satisfied  that  the  land  in  question, 
including  the  railway,  belonged  to  His  Majesty. 
The  case  fallo,  therefore,  within  the  general  pro- 
position that  the  Crown  cannot  be  impleaded  in 
its  own  courts,  and  the  action  must  fail.  Their 
Lordships  are  accordiugly  of  opinion  that  the 
judgment  of  the  Supreme  Court  ought  to  be 
affirmed. 

Sir  Robert  Reid,  on  behalf  of  the  appellant, 
has  pointed  out  with  ^reat  force  the  extra- 
ordinary condition  of  things  which  would  arise 
if  the  services  which  were  rendered  by  the 
Purneiaia,  and  which  were  undoubtedly  of  the 


greatest  value,  were  not  to  receive  their  appro- 
priate reward.  No  objection  can  properly  be 
taken  to  the  defence  to  tnis  action.  It  is  the  duty 
of  those  who  represent  the  Crown  to  place  tiie 
privileges  of  the  Crown  very  definitely  before  the 
courts,  and  if  the  claim  in  the  present  case 
had  been  allowed  to  pass  without  the  protest 
which  has  been  made  on  behalf  of  the  Crown, 
the  case  would  undoubtedly  have  been  quoted, 
and  perhaps  acted  upon,  in  circumstances  where 
it  would  not  have  been  so  appropriate  to  give 
a  reward  as  in  this  instance.  No  obaervation 
can,  therefore,  be  properly  directed  against  those 
responsible  for  advising  the  Government  to  resist 
the  present  claim  in  the  form  in  which  it  was 
made.  The  moment  the  vessel  reached  St.  John's 
she  was  arrested  for  salvage,  and,  without 
attributing  blame  to  anybody,  it  is  impossible  to 
say  it  was  wrong  either  for  those  who  had 
rendered  services  to  seek  to  obtain  salvage  by 
the  appropriate  method,  or  for  those  who  wero 
advising  tne  Crown  to  resist  a  claim  which  it 
was  thought  might  be  made  a  precedent 
Having,  however,  said  this  much,  their  Lord- 
ships desire  to  call  the  attention  of  the 
Canadian  Government  to  the  condition  of  things 
which  this  case  discloses,  and  to  the  most 
unfortunate  results  which  would  ensue  if  the 
refusal  to  compensate  those  who  rendered  the 
services  were  persisted  in.  Nothing  could  be 
more  pitiable  than  the  condition  of  the  vessel  as 
described,  not  by  the  parties  themselves,  bnt  by 
the  learned  judg^  of  the  Supreme  Court,  who 
nevertheless  felt  compelled  to  abjudicate  in 
favour  of  the  Crown.  *'It  must  be  admitted.** 
they  say,  "  that  an  ordinary  steamship,  not  fitted 
with  towing  appliances,  with  another  ship  in  tow, 
is  at  considerable  risk  if  she  is  suddenly  com- 
pelled to  slow  down  on  meeting  an  iceberg  or  an 
approaching  ship,  especially  in  such  foggy 
weather  'is  prevailed  on  the  night  of  the  19tli. 
Those  experienced  in  maritime  affairs  will 
appreciate  the  risk  to  a  large  steamer  with 
auother  large  steamship  in  tow  in  mid-ocean,  in 
the  absence  of  those  towing  appliances  which  ia 
tugs  and  other  vessels  specially  equipped  for  saob 
purposes  enable  the  latter  to  manoeuvre  easily  at 
all  times  when  meeting  approaching  ships  or 
obstacles  to  navigation  The  Fumeetia  was 
enabled  to  steam  from  three  to  seven  knots,  accord- 
ing to  the  weather,  while  she  had  the  Scotia  in 
tow,  and  in  about  twenty- seven  hours  reached 
St.  John's  in  safetrf,  whence,  after  a  delay  of  a 
few  hours,  she  proceeded  on  her  voyage  to  Nev 
York.  .  .  .  We  have  no  doubt  that  the 
services  rendered  by  the  plaintiff  to  the  defen- 
dant were  of  a  meritorious  character  and  worthy 
of  recompense  upon  as  liberal  a  scale  as  could  U 
awarded  by  this  court  in  the  event  of  its  being 
subsequently  held  that  the  plaintiff  is  entitled 
to  recover  against  the  defendant  ship  in  this 
action.  The  Scotia  was  undoubtedly  in  an 
extremely  dangerous  position  at  the  time  the 
Fumessia  came  up  with  her.  It  was  a  season  of 
the  year  when  strong  equinoctial  gales  uanaily 
prevail  in  these  latitudes ;  she  was  without  ooal 
for  her  engines,  and  had  only  about  twentf-tom 
houra'  coal  for  steering  purposes ;  and  h^d 
actually  burnt  all,  or  nearly  all,  the  available 
woodwork  about  the  ship,  suph  as  wooden 
bulwarks  and  the  woodwork  specially  built  at  ber 
buw  and  stem.    (The  Scotia  is  a  ship  built  open 


MARITIME  LAW  OASES. 


489 


Pbiy.  Co.]         Oobnfoot  v.  Eoyal  Exchanob  Assubancb  Oobpobation.      [Gt.  or  App. 


at  the  bow  and  Biem  for  railway  ferry  porpoees, 
and  bat  for  tbe  woodwork  specially  built  for  the 
Toy  age  sbe  would  be  completely  unprotected  from 
the  water  sweeping  her  'tween  decks  in  a  heavy 
eea.)    She  woald  have  become  unmanageable  when 
her  fuel  for  steering  purposes  was  exhausted.  She 
was  short  of  provisions,  and  was  on  the  northern 
edge  of  the  '  northern  lane  *  of  ocean  traffic,  and 
most  have  soon  drifted,  with  the  then  prevailing 
winds,  farther  to  the  north,  and  her  chances  of 
assistance  would  become  therefore  less  and  less 
daily.    Her  means  of  signalling  passing   ships 
were  evidently  very  defective.    Two  steamers  had 
already  passed  without  seeing  her  distress  signals, 
which  can  only  be  accounted  for  by  the  fact  that 
she  had  no  means  by  masts  or  poles  of  hoisting 
these  signals  to  an  altitude  sufficiently  high  to 
attract  passing  ships    distant   over  two  miles. 
Altogether    she    seems    to    have    been     in    a 
more    helpless     condition    than     an     ordinary 
broken-down   steamer  would    be  in  mid- ocean. 
The  services  rendered  were  timely,  and,  though 
not   performed   with   extra   hazardous   risk    to 
life    or    property,    there   was     some    consider- 
able risk  and  danger ;  first,  in  getting  the  towing 
hawser  on  board  oy  the  officer  and  crew  of  the 
Fume»9ia,  and  subsequently  in  the  performance  of 
the  work  of  towing.    The  Furnessia  had  on  board 
a  large  crew,  a  valuable  cargo,  and  a  large  number 
of  passengers,  and  in  addition  to  the  risk  to  his 
ship  in  the  performance  of  his  undertaking  there 
was  the  danger  to  his  passengers  and  cargo,  and  the 
responsibility  to  his  owners  and  others  for  the  volun- 
tary adoption  of  a  contract  [sic  in  the  record] 
unaer  such  dangerous  circumstances,  and  involv- 
ing deviation  and  delay.    These  are  elements,  in 
addition  to  others,  which  must  weigh  with  the 
court  in  deciding  upon  the  amount  of  compen- 
sation to  be  awarded  for  salvage  services.*'    Their 
Lordships  cannot  forbear  from  expressing  their 
hearty  concurrence  with  the  view  oi  the  Supreme 
Court  as  to  the  meritorioas  nature  of  the  services 
rendered,  and  they  also  concur  in  the  very  cogent 
observation  with  which  Sir  Robert  Beid  con- 
daded.     He  pointed  out  that  no  question  can 
possibly  be  raised   in   this  case   which  would 
entitle  the  policy  holder  to  compensation.     If, 
therefore,  the  recusal  to  make  compensation  is 
insisted  on — ^properly  enough  insisted  on,  in  the 
first  instance,  as  a  matter  of  ricrht  against  the 
Grown — and  if  it  comes  to  be  thought  that  the 
Government  will  not  feel  called  upon  to  pay  com- 
sation  in  any  circumstances,  not  even  in  such  cir- 
cumstances as  the  present— in  which  their  Lord- 
ships are  sure  that  a  foreign  (Government  would 
feel  called  upon  to  pay  compensation — what  would 
be  the  result  P    As  Sir  Robert  Beid  most  justiy 
said,  the  result  would  be  to  warn  everybody  not 
to  assist  a  ship  belonging  to  His  Majesty  in 
however  great  distress  sne  might  be,  and  thereby 
incur  any  risk,  because  any  claim  for  services 
would  be  met  by  the  technical  objection — in  that 
respect  it  would  be  a  technical  objection — that 
no  one  is  entitled,  as  a  matter  of  right,  to  recover 
salvage  from  the  Grown.     While,  therefore,  on 
the  one  hand  their  Lordships  think  that  it  was 
quite  right  to  ruse  the  question  of  the  Grown's 
privilege  in  this  case,  they  would  deeply  lament 
to  learn  that  the  Ganadian  Government,  when  the 
circumstances  are  brought  to    their  attrition, 
refused  to  give  effect  to  the  hearty  recommenda- 
tion of  the  court  below,  which  their  Lordships 
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desire  emphatically  to  indorse  and  to  repeat. 
Their  Lor&hips  will  humbly  advise  His  Majesty 
to  dismiss  the  appeal.  As  the  respondents  do 
not  ask  for  costs,  there  will  be  no  order  as  to  the 
costs  of  the  appeal. 

Solicitors  for  the  appellants  Botterell  and 
Boche. 

Solicitors  for  the  respondents,  Charlei  BuaisU 
and  Co. 
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COURT   OF   APPEAL. 

Nov.  7  and  10, 1903. 

(Before  Gollins,  M.B.,  Mathbw  and 
Gozbn8.Habdt,  L.JJ.) 

GOBNFOOT   v.  B.OYAL    EXCHANQB    ABSTJBANCB 

GOBPOBATION.  (a) 

APPLICATION  FOB  A  NEW  TBIAL. 

Insurance  —  Marine  —  Voyage  poUcy — Ineuranee 
for  '*  thirty  day$  **  after  arrival — Computation 
of  "  day§." 

By  a  policy  of  insurance  a  vessel  was  insured  for  a 
voyage  to  a  certain  port  until  she  had  *'  moored 
in  anchor  in  good  safety**  and  **for  thirty  days 
in  port  after  arrival  however  employed." 

Held  (affirming  the  judgment  of  Bigham,  J.),  that 
the  words  "  thirty  dayt "  in  the  policy  meant 
thirty  consectUive  periods  of  twenty-hours  com- 
mencing  from  the  precise  time  of  the  day  at 
which  the  vessel  arrived  and  was  moored  in 
safety. 

Appeal  of  the  plaintiff  from  the  judgment  of 
Bigham,  J.  after  the  trial  of  the  action  with  a 
jury. 

The  plaintiff  brought  this  action  upon  a  policy 
of  marine  insurance,  underwritten  b^  the  defen- 
dants, to  recover  for  a  total  loss  of  his  vessel  the 
Inchcape  Bock. 

The  policy  was  on  a  printed  form,  being  the 
ordinary  form  of  a  Lloyd  s  policy,  which  described 
the  risk  as  running  until  the  vessel  "  hath  moored 
at  anchor  twenty-four  hours  in  good  safety.*' 

The  printed  words  "  twenty-u>ur  hours  "  were 
struck  through  with  a  pen,  and  the  words  '*  as 
above  "  were  written  over  them. 

The  risk  was  described  in  the  body  of  the  policy, 
in  an  earlier  nart  than  the  above  clau*>e,  in  the 
following  woras :  '*  For  a  voyage  from  Portland, 
Oregon,  by  any  route  to  Alg^  Bay,  and  for  thirty 
days  in  port  uter  arri/al  however  employed." 

The  vessel  came  into  Algoa  Bay  on  the  2nd 
Aug.  1902  and  there  anchored.  She  remained 
there  until  the  1st  Sept.  1902,  when  she  was  driven 
ashore  in  a  gale  and  lost. 

The  action  was  tried  before  Bigham,  J.  with  a 
jury.  The  jnry,  in  answer  to  questions  left 
to  them  by  the  learned  judge,  found :  (1)  That 
the  vessel  arrived  in  Algoa  Bay  at  10  a.m.  on  the 
2nd  Aug.  1902 ;  (2)  that  she  was  safely  moored  at 
anchor  in  the  bay  at  11.30  a.m.  on  that  day ;  and 
(3)  that  she  was  totally  lost  at  4.30  p.m.  on  the 
1st  Sept  1902. 

The  learned  judge,  on  further  consideration, 
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gave  j  udgment  in  favour  of  the  defendants  upon  the 
ground  that  "  thirty  davs  "  meant  thirty  oonsecu- 
tive  periods  of  twenty-four  hours  from  11.30  a.m. 
on  the  2nd  Aug.  1902,  and  that  therefore  the 
policy  had  expired  before  the  vessel  was  lost: 
(89  L.  T.  Rep.  179). 
The  plaintiff  appealed. 

J.  A,  Hamilton,  K.O.  and  Leek  for  the  appel- 
lant.— The  judgment  of  the  learned  judge  was 
wrong  because  he  wrongly  construed  the  policy  of 
insurance  in  this  case.  The  insurance  during  the 
voyage  and  for  tibdrty  days  after  was  all  one 
insurance.  The  vessel  was  insured  by  one  in- 
surance for  the  period  of  the  voyage  and  thirty 
days  after.  The  '*  days  "  within  the  meaning  of 
the  policy  were  calendar  days,  to  be  computed 
from  midnight  to  midnight,  the  first  day  com- 
mencing at  midnight  of  the  day  on  which  the 
vessel  arrived  at  Algoa  Bay.  The  law  takes  no 
notice  of  a  fraction  of  a  day,  and  therefore  the 
remaining  part  of  the  day  on  which  the  vessel 
arrived  cannot  be  reckonea  as  one  of  the  thirty 
days.  A  day  does  not  i::ean  a  period  of  twenty- 
four  hours  commencing  from  some  point  of  time 
in  a  calendar  day : 

The  Katy,  71  L.  T.  Bep.  709  ;  7  Asp.  Mar.  Law  Cm. 

627  ;  (1895)  P.  56 ; 
Be  Raihjoay  Sleepers  Supply  Company,  52  L.  T. 

Bep.  731 ;  29  Ch.  Div.  204  ; 
Stone  and  others  v.  Marine  Insurance  Company, 

34  L.  T.  Bep.  490 ;  3  Asp.  Mar.  Law  Cas.  152 ; 

1  Ex.  Div.  81. 

Scrution,  K.G.  and  Loehnis  for  the  respondents. 
—Upon  the  true  construction  of  this  policy  the 
words  *'  thirty  days  '*  must  mean  thirty  consecu- 
tive periods  of  twenty-four  hours  commencing 
from  the  point  of  time  at  which  the  vessel  arrived 
and  was  anchored  in  safety.  If  that  were  not 
so,  there  would  be  an  interval  of  time,  between 
the  arrival  and  the  end  of  the  day  of  arrival, 
during  which  the  vessel  would  be  uninsured. 
That  could  not  have  been  the  intention  of  the 
parties.  This  is  made  clear  upon  looking  at  the 
words  in  the  printed  clause  which  have  been 
struck  out,  '^  twenty-four  hours  in  good  safety," 
for  which  these  words  "  thirty  days  were  substi- 
tuted. 

J,  A.  Hamilton,  K.O.  replied. 

Collins,  M.B. — This  is  an  appeal  by  the 
plaintiff  from  the  judgment  of  Bigham,  J.  after 
the  trial  of  the  action  with  a  jury.  The  (question 
turns  mainly  upon  the  true  construction  of  a 
clause  in  the  policy  of  insurance.  The  defen- 
dants are  the  underwriters.  The  insurance  was 
upon  the  plaintiffs  vessel,  the  Inchcape  Bock,  for 
a  voyage  from  Portland,  Oregon,  to  Algoa  Bay, 
"  and  for  thirty  days  in  port  alter  arrival  however 
employed";  and  then  the  policy  describes  the 
risk  as  running  until  the  vessel  "  hath  moored  at 
anchor  as  above  in  good  Baiety,"  the  words  "  as 
above"  being  written  over  the  printed  words, 
which  were  "  twenty-four  hours."  This  last  clause 
defined  the  limits  during  which  the  policnr  on  the 
vessel  would  have  lasted  but  for  the  addition  of 
the  words  in  the  earlier  part,  *'  for  thirty  days 
after  arrival  in  port."  The  insurers  would  there- 
fore have  to  ascertain  the  time  of  the  arrival  of 
the  vessel  in  order  to  ascertain  when  the  thirty 
days  would  begin  to  run.  From  that  point  of 
time  the  thirty  days  must  run.  That  is  the 
obvious  and  natural  construction  of  the  policy. 


That  is  made  even  more  clear  by  the  printed 
clause  as  to  "  twenty-four  hours  in  good  safetj," 
from  which  the  words  "  twenty-four  hours  "  were 
struck  out.  That  makes  the  time  from  which  the 
thirty  days  were  to  run  the  same  as  that  from 
which  the  twenty-four  hours  would  have  run  if 
those  words  had  not  been  struck  out.  The  period 
begins  to  run  from  the  time  when  the  vessel  can 
properly  be  said  to  be  an  arrived  veeseL  Tlie 
jury  have  found  when  the  vessel  arrived  and  when 
she  was  moored ;  tiiey  have  found  that  she  was 
anchored  in  safeW  at  11.30  a.m.  on  the  2nd  Aog. 
The  thirty  days  from  that  time  would  expire  at 
11.30  a.m.  on  the  1st  Sept.,  and  therefore  the  vessel 
ceased  to  be  insured  in  respect  of  any  damajge 
which  occurred  after  that  time.  The  crucial 
question  then  is.  At  what  time  was  the  vessel 
lost  P  It  is  a  question  of  fact  at  what  hour  she 
was  lost.  The  jury  have  found  that  the  veseel 
was  moored  in  saraty  at  11.30  a.m.  on  the  2nd 
Aug.,  and  that  she  was  lost  at  4.30  p.m.  on  the 
1st  Sept.  Those  findings  have  been  challenged, 
but  there  was  evidence  both  ways,  and  the  lory 
could  properly  find  as  they  did  find.  Those 
findings,  then,  fix  the  time  of  the  expiration  of 
the  policy  at  11.30  a.m.  on  the  2nd  Aug.,  and  the 
time  of  the  loss  of  the  veseel  at  4.30  p.m.  on  the  Ist 
Sept.  The  plaintiff,  therefore,  cannot  recover 
upon  the  pohcy,  and  the  judgment  of  the  learned 
judge  was  right.  The  appesd  fails  and  must  be 
dismissed. 

Mathbw^,  L.J. — ^I  am  of  the  same  opinion. 
The  findings  of  the  jury  dispose  of  the  case,  and 
there  was  ample  evidence  to  support  those  find- 
ings. Upon  the  question  with  regard  to  the 
thMy  days,  the  policy  describee  the  risk  as  f6r,a 
voyage  to  Algoa  Bay  '*  and  for  thirty  days  in 
port  after  arrival"  in  the  ordinary  printed  form 
of  the  policy  the  words  "twenty-fours  hours" 
have  be^  struck  out  and  the  words  *'as  above" 
substituted.  It  seems  to  me  that  there  is  only 
one  possible  construction  of  the  policy,  and  that  is 
that  the  thirty  days  are  to  ran  from  the  same  time 
as  Uie  twenty-four  hours  would  have  run.  It  was 
intended  to  be  a  continuous  insurance  without 
any  interval  between  the  arrival  of  the  vessel  and 
the  commencement  of  the  thirty  days.  That 
intention  is  carried  out,  and  the  provisions  of  the 
Stamp  Act  satisfied,  by  construing  the  words 
"  thirty  days  "  as  meaning  thirty  consecutive 
periods  of  twenty-four  hours.  There  was  ample 
evidence  to  justify  the  findings  of  the  jury  as  to 
the  time  when  the  vessel  was  moored  in  safety  and 
the  time  when  she  was  lost.  The  jud^ent  of 
Bigham,  J.  was  therefore  right,  and  this  appeal 
m^  be  dismissed. 

Oozbns-Habdy,  L.J. — 1  agree. 

Appeal  diwUBied. 

Solicitors  for  the  appellant,  Botterell  and 
Boche, 

Solicitors  for  the  respondents,  Hollams,  Som, 
Coward,  and  Hawksley. 
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HIGH    COURT   OF   JUSTICE. 

KING'S  BENCH  DIVISION. 

Tuesday,  Jujie  30, 1903. 

(Before  Lord  Alybbstons,    C.J.,   Wills   and 

Channell,  JJ.) 

Kbslakb  (app.)  V,  BoABD  07  Tbadb  (reaps.),  (a) 

Merchant  shipping — DeserHon  of  seamen  while 
abroad — Forfeiture — Private  settlement — PrO' 
mise  not  to  prosecute — Payment  of  wages  earned 
after  desertion  subject  to  deduction — Merchant 
Shipping  Act  1894  (57  &  58  ViGt,  c.  60),  ss.  131, 

By  sect,  131  of  the  Merchant  Shipping  Act  1894, 
when  a  seaman  is  discharged  before  a  superin- 
tendent in  the  United  Kingdom  he  is  to  receive 
his  wages  through  or  in  the  presence  of  the 
superintendent  unless  a  competent  court  other- 
vrise  directs,  and  if  in  such  case  the  master  or 
ovmer  of  a  ship  pays  his  wages  within  the 
United  Kingdom  in  any  other  manner,  he  shall 
for  each  offence  be  liable  to  a  fine  not  exceeding 
101,  By  sect.  221,  tf  a  seam^an  deserts  his  ship 
he  shall  be  guilty  of  the  offence  of  desertion  and 
be  liable  to  forfeit  ,  ,  ,  the  wages  he  has 
earned  and  also,  if  the  desertion  takes  place 
abroad,  of  the  wages  he  may  earn  in  any  other 
ship  in  which  he  may  be  employed  until  his  next 
return  to  the  United  Kingdom,  and  to  satisfy 
any  excess  of  wages  paid  by  the  master  or  ovmer 
of  the  ship  to  any  substitute  engaged  in  his 
place  at  a  higher  rate  of  wages  than  the  rate 
stipulated  to  be  paid  to  him :  and  also,  except 
in  the  United  Kingdom,  he  shaU  be  liable  to 
imprisonment  By  sect,  232,  where  any  wages 
.  .  .  are  under  the  Act  forfeited  for  desertion 
from  a  ship  .  .  .  those  wages  ,  ,  ,  shall 
be  applied  towards  reimbursing  the  expenses 
caused  by  the  desertion  to  the  mcuter  or  ovmer 
cf  the  ship,  and,  subject  to  that  reimbursement, 
shall  be  paid  into  the  Exchequer. 

M,  was  engaged  for  a  voyage  in  the  ship  S.  to  the 
Biver  Plate  and  bach  as  a  fireman.  When  at  the 
Biver  Plate  he  deserted.  The  master  of  the  ship 
S.  was  compelled  to  engage  another  firem^an  in  his 
place  at  higher  wages.  M.  obtained  employment 
on  a  voyage  home  in  the  ship  TJ.Q.  On  the  arrival 
of  the  ship  U.  G.  in  England  the  owners  of  the 
ship  S.  sent  a  written  request  to  the  master  of  the 
ship  U.  G.  not  to  pay  M.  his  wages  without  deduct- 
ing 15s.  3d.,  the  amount  of  extra  expense  caused 
to  ihem  by  M.'s  desertion.  They  promised  if  M, 
consented  to  this  not  to  prosecute  him  for  deser- 
Hon,  M.  consented  to  the  deduction,  which  was 
made  by  the  master  of  the  ship  U.  G.  in  the  account 
of  M.'s  wages.  On  the  master  coming  to  pay  M.'s 
wages  in  the  presence  of  the  superintendent, 
the  latter  objected  to  this  deduction  as  illegal, 
and,  when  the  master  insisted  on  making  it,  left 
the  office.  The  master  then  paid  M.  subject  to 
the  deduction,  and  M,  signed  a  receipt  and 
discharge.  A  summons  having  been  tc&en  out 
against  the  master  of  the  ship  U.  G.  for  paying 
the  wages  otJierwise  than  in  the  presence  of  the 
superintendent,  contrary  to  sect.  131  of  the  Act, 
the  magistrate  convicted  on  the  ground  that  the 
deduchon  was  a  forfeiture  and  there  could  be  no 
forfeitwre  under  the  Act  except  by  order  of  a  court 

(oTBeportod  by  J.  Andbiw  Strahan,  Esq.,  Bftrriater-at-LAw. 


of  competent  jurisdiction,  and  so,  the  payment 
being  made  in  an  illegal  manner,  the  superin- 
tendent  was  justified  in  refusing  to  be  present 
at  it, 
Heldf  that  the  magistrate's  decision  wcu  right. 

Oasb  stated  by  a  metropolitan  magistrate  sitting 
at  the  Thames  Police-court. 

On  Thursday,  the  16th  Dec.  1902,  an  informa- 
tion was  laid  by  the  solicitor  to  and  on  behalf  of 
the  Board  of  Trade  (hereinafter  called  the  respon- 
dents) against  Walter  Keslake  (hereinafter  called 
the  appellant),  master  of  the  foreign-going  British 
steamship  Urmston  Orange,  tnen  Tying  in  the 
West  India  Dock,  for  that  the  appellant  did  on 
the  11th  Dec.  1902,  at  the  Mercantile  Marine 
Office,  133,  East  India  Dock-road,  Poplar,  E., 
nnlawfnlly  pay  the  wages  of  Charles  Mellen,  late 
fireman  of  the  steamship,  otherwise  than  through 
or  in  the  presence  of  the  Superintendent  of 
Mercantile  Marine,  contrary  to  the  statute  in 
such  made  and  provided : 

Merchant  Shipping  Act  1894  (57  &  58  Vict, 
c.  60): 

Sect.  131  (1).  Where  a  seaman  is  discharged  before  a 
superintendent  in  the  United  Kingdom  he  shall  reoeive 
his  wages  through  or  in  the  presenoe  of  the  superin- 
tendent, unless  a  competent  court  otherwise  direct, 
and  if  in  such  case  the  master  or  owner  of  a  ship  pays 
his  wages  within  the  United  Kingdom  in  any  other 
manner  he  shall  for  each  offence  be  liable  to  a  fine  not 
exceeding  ten  pounds. 

Sect.  221.  If  a  seaman  lawfully  {engaged  or  an 
apprentice  to  the  sea  service  commits  any  of  the  fol- 
lowing offences,  he  shall  be  liable  to  be  punished 
summarily  as  follows :  (a)  If  he  deserts  from  his  ship 
he  shall  be  guilty  of  the  offence  of  desertion,  and  be 
liable  to  forfeit  all  or  any  part  of  the  effects  he  leaves 
on  board,  and  the  wages  which  he  has  then  earned, 
and  also,  if  the  desertion  takes  place  abroad,  of  the 
wages  he  may  earn  in  any  other  ship  in  which  he  may 
be  employed  until  his  next  return  to  the  United 
Kingdom,  and  to  satisfy  any  excess  of  wages  paid  by 
the  master  or  owner  of  the  ship  to  any  substitute  engaged 
in  his  place  at  a  higher  rate  of  wag^es  than  the  rate 
stipulated  to  be  paid  to  him,  and  also,  except  in  the 
United  Kingdom,  he  shall  be  liable  to  imprisonment  for 
any  period  not  exceeding  twelve  weeks,  with  or  without 
hard  labour. 

Sect.  226.  Nothing  in  the  last  preceding  sections  or 
in  the  sections  relating  to  the  offences  of  desertion  or 
absence  without  leave  shall  take  away  or  limit  any 
remedy  by  action  or  by  summary  procedure  before 
justices  which  an  owner  or  master  would  but  for  those 
provisions  have  for  any  breach  of  contract  in  respect  of 
the  matters  constituting  an  offence  under  those  sections, 
but  aa  owner  or  master  shall  not  be  compensated  more 
than  once  in  respect  of  the  same  damtge. 

Sect.  232  (1).  Where  anj  wages  or  effects  are  under 
this  Act  forfeited  for  desertion  from  a  ship  those  effects 
may  be  converted  into  money,  and  those  wages,  effects, 
or  the  money  arising  from  the  conversion  of  the  effects 
shall  be  applied  towards  reimbursing  the  expenses 
caused  by  the  desertion  to  the  master  or  owner  of  the 
ship,  and,  subject  to  that  reimbursement,  shall  be  paid 
into  the  Exchequer,  and  carried  to  the  Consolidated 
Fund. 

At  the  hearing  before  the  learned  magistrate 
the  following  were  found  as  facts : — 

Charles  li^llen,  mentioned  in  the  information, 
signed  an  agreement,  as  provided  by  sect.  115  of 
the  Merchant  Shipping  Act  1894,  to  serve  as  a 
fireman  onboard  the  foreign-going  British  steam- 
ship Saxony,  owned  by  D.  MacIVor,  Sons,  and 
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Co.,  of  Liyerpool,  on  tbe  14th  Jane  1902,  for  a 
voyage  f rom  JLiverpool  to  the  Biver  Plate  and 
back  for  a  period  not  exceeding  twelve  months  at 
the  rate  of  42.  per  month  wages.  He  received  in 
advance  the  sum  of  3Z.  lOt. 

On  the  15th  July  1902,  after  the  arrival  of  the 
Saxony  at  Bnenos  Ayres,  in  the  River  Plate,  on 
the  voyage  contemplated  in  the  agreement,  and 
before  she  sailed  thence,  Charles  Mellen,  in  breach 
of  the  agreement,  went  ashore  and  desei*ted  the 
SaoBony,  and  failed  to  serve  on  board  daring  her 
passage  from  Baenos  Ayres  to  Liverpool. 

In  oonseqaenoe  of  sach  breach  of  agreement  the 
master  of  the  Samony  was  compelled,  for  the  safe 
and  proper  working  of  the  vessel,  to  engage  a 
fireman  as  sabstitato,  to  whom  he  paid  wages  at 
the  rate  of  4Z.  lOs.  per  month.  This  was  the  rate 
then  prevailing  at  the  port. 

By  reason  of  this  breach  the  owners  of  the 
Saxony  incurred  a  loss  of  15a.  Sd. 

On  the  21st  Oct.  1902  Charles  Mellen,  being 
RtUl  at  Baenos  Ayres,  signed  an  agreement  as 
foreman  on  bpard  the  British  foreign-going  ship 
Urmston  Orange  at  Baenos  Ayres  at  U,  ICS.  per 
month. 

On  the  7th  Dec.  1902  the  Tfrmston  Orange 
arrived  at  the  West  India  Docks,  London. 

On  her  arrival  the  appellant  received  the  follow- 
ing letter  addressed  to  him  from  the  office  of  the 
Shipping  Federation  Limited,  of  which  the 
owners  of  the  Saxony  were  members : 

The  Shipping  Fedenktion,  101,  Leftdenhsll- street, 
London,  E.G.— Deo.  4, 1902.— To  the  Master,  ts.  Urtiuf  on 
Orange,  care  of  Messrs.  Hoolder  Brothers  and  Co. 
Limited,  London,  E.C. — Dear  Sir, — 

1.  The  Shipping  Federation  is  informed  that  0.  Mellen, 
now  serving  on  yoor  vessel,  deserted  the  Baatony  at 
Baenos  Ayres  previoos  to  engagement  with  yon. 

2.  Under  sect  221  of  the  Merchant  Shipping  Act 
1894  the  penalty  for  desertion  is  forfeiture  of  wages  dne 
at  desertion  and  subsequently  earned  until  the  deserted 
returns  to  the  United  Kingdom.  From  such  frnfeitore 
the  owners  of  the  vessel  from  which  the  desertion  took 
plftoe  are  entitled  to  be  reimbursed  the  extra  expenses 
incurred  by  them  in  hiring  a  substitute  in  place  of  the 
deserter,  and  the  excess  wages,  if  any,  paid  to  soch  sub- 
stitute. The  balance  of  the  forfeiture  is  payable  to  the 
Exchequer. 

3.  It  is  the  intention  of  this  federation  to  prosecute 
if  necessary  in  the  present  instance  with  the  object  of 
enforcing  the  penalty  provided  by  law. 

4.  I  haye  therefore  to  ask  on  behalf  of  the  owners  of 
the  SasBony  that  you  will  be  good  enough  to  withhold 
payment  of  the  wages  earned  on  your  vessel  by  the 
above-named  seaman  pending  the  issue  of  the  proceed- 
ings which  are  contemplated. 

5.  The  amount  of  the  owners'  claim  is  15«.  3d. 
Please  give  the  above-named  the  option  of  agreeing  to 
one  of  the  two  following  courses :  (a)  If  the  balance  of 
wages  due  exceeds  the  amount  of  the  owners'  claim  by 
21.  or  over,  give  him  the  opportunity  of  vduntarily 
agreeing  to  the  deduction  of  the  claim  from  such 
balance  of  wages,  (b)  If  the  balance  of  wages  is  less 
than  or  does  not  exceed  by  more  than  21.  the  amount 
of  the  owners'  claim,  giro  him  the  opportunity  of  volun- 
tarily agreeing  to  the  deduction  of  all  but  21.  from  suoh 
balance  of  wages. 

6.  If  a  voluntary  settlement  is  arrived  at,  the  sea- 
man should  sign  the  inclosed  form  of.  request  and 
authority.  Before  he  does  so  kindly  read  over  to  him 
the  first  four  paragraphs  of  this  letter  and  the  form 
of  request  and  authority  in  the  presence  of  the  ship's 
officer,  and  explain  the  matter  to  him  fully  if  he  so 
desires,  obtaining  an  assurance  from  him  in  the  presence 


of  the  said  officer  that  he  clearly  understands  what  he 
is  doing. 

7.  The  amount  so  agreed  to  be  deducted  mutt  be 
entered  up  in  the  account  for  wages  by  you  under  the 
heading  **  other  deductions  "  in  the  following  words — 
namely,  *'  Deducted  by  your  authority." 

8.  Please  to  be  careful  to  see  that  the  seaman  reoeiTes 
his  account  of  wages  containing  the  entry  as  abore  at 
least  twenty-four  hours  before  he  is  paid  off,  in 
accordance  with  sect.  132  of  the  Merchant  Shipping 
Act  1894. 

9.  If  the  deduction  (which  is  suggested  in  the  interest 
of  the  seaman  to  save  the  cost  and  delay  of  litigation)  is 
agreed  to,  there  will  be  no  need  to  withhold  the  balaaoe 
of  wages  thereafter  remsining ;  if,  on  the  other  hand,  it 
is  not  agreed  to,  kindly  stop  the  entire  wages  as 
requested  above,  and  let  me  know  the  seaman's  ressoms 
for  refusing  to  come  to  a  settlement. 

10.  The  Shipping  Federation  will  hold  you  aad  your 
owners  indemnified  against  any  action  for  the  recovery 
of  suoh  wages. 

11.  A  copy  of  this  letter  (which  is  addressed  to  yo« 
direct,  in  order  to  save  time)  has  been  forwarded  to 
your  owners  with  the  request  that  th^  will  oonllxB 
the  course  suggested. 

Tours  faithfully, 

CuTHBBBT  Laws,  General  Manager. 

This  letter  was  pat  before  C.  Mellen  on  boftrd 
the  Urmeton  Orange,  and  was  read  over  and 
thoronghlv  explained  to  him  on  behalf  of  the 
owners  of  the  Saxony  by  the  chief  officer  of  the 
Urmeton  Orange  in  the  presence  of  the  second 
officer.  0.  Mellen,  who  was  a  man  of  fair  edooa- 
tion,  read  over  the  letter,  and  thoronghJy  under- 
stood the  terms  of  it. 

He  then  agreed  to  15t.  3d.,  the  amount  of  the 
claim,  being  deducted  from  his  wages  earned  on 
board  the  Urmeton  Orange,  and  signed  a  form  of 
authority  which  had  also  been  read  to  him  and 
which  he  thoroughly  understood. 

In  consequence  of  this  agreement  and  authority 
the  appellant  entered  in  the  amount  of  wages  on 
the  form  approved  by  the  Board  of  Trade  under 
the  heading  *'  Other  Deductions  "  the  words  **  De- 
ducted by  your  authority,  15t.  3d.,"  and  handed 
the  account  of  wages  to  Mellen  in  pursuance  of 
sect  132  of  the  Merchant  Shipping  Act  1894,  -who 
raised  no  objection  to  it. 

On  the  nth  Dec  1902  the  appellant  attended 
at  the  shipping  office  for  the  purpose  of  paying 
Mellen  and  the  other  members  of  the  crew  of  the 
Urmeton  Orange  in  accordance  with  sect  131  of  the 
Merchant  Shipping  Act  1894.  Mellen  also  attended. 
The  appellant  was  then  and  there  ready  and 
willing  to  pay  Mellen  his  due  wagee,  less  15s.  3cL, 
in  the  presence  of  the  Superintendent  of  Mercan- 
tile Miuine,  and  Mellen  was  ready  and  willing  to 
receive  payment  in  this  manner.  The  superin- 
tendent then  read  to  the  appellant  sub-sect.  1  of 
sect.  221  of  the  Merchant  Shipping  Act  1894,  and 
expressed  his  view  that  the  deduction  of  the 
15s.  3d,  from  the  wages  of  Mellen  was  not  legally 
made,  and  refused  to  accept  the  wages  with  mmm 
deduction  or  to  allow  them  to  be  paid  to  Mellen 
in  his  presence.  The  appellant  then  asked  to  see 
the  articles  of  the  Urmeton  Orange,  which  were 
supplied  to  him ;  and  the  superintendent  then  left 
the  office  where  the  interview  had  taken  plaos, 
and  the  appellant,  while  still  in  the  office,  but  in 
the  absence  of  the  superintendent,  paid  the  balance 
shown  by  the  account  of  wages  to  be  due  after 
deduction  of  the  sum  of  15fl.  Zd,  to  Mellen,  and 
Mellen  thereapon  signed  the  account  of  wa^jes, 
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and  signed  a  release  upon  the  ship's  artioles  of 
agreement. 

On  these  facts  it  was  at  the  hearing  before  the 
learned  magistrate  contended  by  counsel  on 
behalf  of  the  respondents  that  it  was  not  com- 
petent for  the  appellant  to  deduct  the  sum  of 
l5t.  3d.  from  the  wages  of  MeUen,  even  with  his 
consent,  as  compensation  to  the  owners  of  the 
Scucony  on  account  of  his  desertion  from  that 
ship,  for  that  such  deduction  could  only  be  made 
by  a  court  of  summary  jurisdiction  for  a  forfeiture 
of  wa^es  on  the  onenoe  having  been  proved 
Bcoordmg  to  the  true  construction  of  the  pro- 
Tisions  of  sects.  221,  232  (1)  of  the  Merchant 
Shipping  Act  1894. 

It  was  further  contended  that  before  any  sum 
ooald  be  deducted  from  a  seaman's  wages  in 
respect  of  desertion:  (1)  That  the  seaman  must 
be  proceeded  against  summarily;  (2)  that  he 
most  be  convicted  of  the  offence  of  desertion; 
(3)  that  a  forfeiture  of  his  wages  must  be  decreed 
by  the  court ;  (4)  that  a  quantum  of  forfeiture  of 
wages  as  compensation  in  respect  of  ^e  desertion 
mast  also  be  decreed. 

It  was  also  contended  that  in  deducting  the 
sum  of  158.  3d.  from  Mellen's  wages  the  appellant 
was  attempting  to  usurp  the  functions  of  a  court 
of  summary  jurisdiction  as  defined  by  the  Legis- 
lature, and  that  therefore  the  superintendent 
was  right  in  refusing  to  accept  the  wages  on 
behalf  of  Mellen  or  allow  them  to  be  paid  to  him 
in  his  presence,  and  as  the  appellant  paid  the 
wages  in  the  absence  of  the  superintendent  he 
OQff  ht  to  be  convicted  of  the  offence  alleged  in  the 
in&rmataon. 

Counsel  on  behalf  of  the  appellant  contended 
that:  (1)  Mellen  by  deserting  the  Saxony  com- 
mitted a  breach  of  his  agreement  with  the  owners 
of  that  vessel  and  put  them  to  direct  expense, 
amounting  to  15«.  3a.,  which,  by  sect.  226  of  the 
Merchant  Shipping  Act  IS^  they  were  entitled 
to  recover  by  civil  procedure ;  (2)  the  owners  of 
the  SaoBony  were  entitled  te  compromise  their 
right  of  action,  and  did  so  by  the  agreement  con- 
cluded as  above  steted  between  the  master  of  the 
Urmston  Orange,  acting  on  their  behalf,  and 
Mellen ;  (3)  the  right  of  the  Board  of  Trade  (if 
any)  to  take  pro^edings  against  Mellen  under 
sect.  221  of  the  Merchimt  Shipping  Act  for  an 
offence  under  that  Act  was  not  prejudiced  by 
such  agreement ;  (4)  a  full  and  true  account  of  the 
8eaman*s  wages  in  the  form  approved  by  the 
Board  of  Trade  had  been  delivered  to  the  seaman 
as  required  by  the  Merchant  Shipping  Act  1894 ; 
(5)  the  deduction  of  158.  3d.,  as  shown  on  this 
account,  was  a  proper  and  lawful  deduction  and 
not  contrary  to  the  provisions  of  the  Act ;  (6)  the 
mppellant  was  ready  and  willing  to  pay  off  Mellen 
in  manner  prorided  by  the  Act,  but  was  prevented 
from  doing  so  by  the  absence  of  the  superin- 
tendent, who  improperly  withdrew  his  presence ; 
(7)  by  reason  of  the  premises  the  summons  ought 
to  be  dismissed. 

The  learned  magistrate  was  of  opinion  that  a 
forfeiture  for  desertion  of  any  part  of  a  seaman's 
wages  must  be  determined  by  a  court  of  com- 
petent jurisdiction  in  accordance  with  the  provi- 
sions A  sects.  221  and  232  of  the  Merchant 
Shipping  Act  1894;  that  it  could  not  be  the 
•object  of  private  arrangement,  and  that  the 
dedaction  of  158.  3d.  from  the  seaman's  wages 
was  illegal.    He  accordingly  convicted  the  ap]^- 


lant  and  fined  him  the  sum  of  one  shilling,  and 
ordered  him  to  pay  the  respondento  the  sum  of 
seven  guineas  for  their  coste. 

The  learned  magistrate  declared  that  he  would 
not  have  so  oonriotod  him  had  he  not  agreed  with 
the  riew  teken  by  the  Superintendent  of  Mercan- 
tile Marine,  for  if  the  appellant  was  legally 
entitled  to  have  made  the  deduction  from  the 
seaman's  wages  he  should  have  held  (as  was  con- 
ceded^ by  counsel  for  the  respondente)  that  the 
superintendent  should  have  afforded  the  appellant 
facilities  for  paying  the  wages,  less  the  deduction, 
in  his  presence,  and  that  the  payment  must  be 
taken  to  have  been  so  made. 

The  appellant  now  appealed  against  the  learned 
magistrate's  decision. 

/.  A,  Hamilton,  K.O.  {Noad  with  him)  for  the 
appellant. — ^All  that  has  been  done  here  is  to  com- 
promise a  right  of  action.  The  seaman  Mellen 
entered  into  a  contract  with  the  owners  of  the 
Saxony.s  SubsequentlT  he  broke  that  contract. 
His  breach  caused  tne  owners  of  the  Saxony 
damage  which  they  estimated  at  158.  3d.  The 
master  of  the  Urmston  Change,  acting  as  their 
agent,  proposed  that  their  claim  should  m  settled 
for  this  amount,  and  the  seaman  agreed.  How 
can  this  be  ille^  P  Sect.  226  of  the  Act  expressly 
reserves  all  civil  remedies  for  desertion,  notwith- 
standing the  penal  provisions  for  that  offence  which 
the  Act  contains.  The  respondente  were  in  no 
way  concerned  in  this  compromise.  Their  right 
to  prosecute  and  to  forfeiture  were  not  prejudiced 
by  it  The  owners  of  the  Saxony  were  under  no 
obligation  to  prosecute,  and  so  their  underteking 
not  to  do  so  if  the  damage  inflicted  upon  tbem  by 
the  seaman's  breach  of  contract  was  made  good 
was  no  breach  of  duty.  If  the  appellant  was  justi- 
fied in  making  the  deduction  there  is  no  offence 
in  paying  the  wages  after  the  superintendent 
withdrew,  since  by  withdrawing  the  superinten- 
dent rendered  it  impossible  to  pay  the  wages  in 
his  presence. 

Sir  Edward  Carson  (S.-G.),  H,  Sutton,  and 
Howard  Smith,  for  the  respondente,  were  not 
called  on. 

Lord  Alybbstonb,  0.  J.— 1  am  of  opinion  that 
the  decision  of  the  magistrate  is  rignt  for  the 
reason  that  he  has  given.  But  I  am  anxious  it 
should  not  be  thought  that  I  have  expressed  any 
opinion  except  upon  the  facte  which  are  before 
us.  In  this  case  the  captain  was  summoned  for 
not  paying  the  seaman  his  wages  in  the  presence 
of  the  Superintttident  of  Mercantile  Marme,  and 
if  it  is  merely  a  question  of  paying  wages,  and 
they  are  paid  otherwise  than  as  provided  by 
sect  131  of  the  Merchant  Shipping  Act  1894--* 
that  is  to  say,  through,  or  in  the  presence  of  a 
Superinteoident  of  l&rcantile  Marme — ^it  is  im- 
doubtedly  clear  that  an  offence  has  been  com- 
mitted. Those  words  '*  through  or  in  the  presence 
of  a  superintendent "  are  not  merely  formal  words 
to  show  that  the  man  gete  his  money — not  merely 
to  show  that  it  does  not  pass  through  the  handLs 
of  a  crimp  or  anybody  who  will  deduct  a  portion 
of  the  money.  The  Superintendent  of  Mercantile 
Marine  is  there  for  another  purpose.  Under 
sect  132  an  acooimt  has  to  be  delivered,  and  any 
deduction  from  the  wages  must  appear  in  the 
account  which  is  deliverod  at  the  time  the  wages 
are  paid.  Now,  the  superintendent,  of  course,  on 
the  face  of  the  document  would  see  nothing  but 


494 


MABIOMMB  LAW  OASES* 


K.B.  Div.] 


EssLAKB  (app.)  V.  BoABD  01*  Tbadb  (rosps.). 


[BLB.DiT. 


"Deducted  by  yonr  anthority  15«.  Sd.**    That 
might  mean  anything ;  bnt  it  was  in  fact  a  deduc- 
tion made  in  pursuance  of  the  bargain  made 
between  the  captain  and  the  fireman,  which,  I 
take  it,  for  this  purpose  he  thoroughly  under- 
stood.   That   being    so,  what   did  the  bargain 
practically  amount  toP    By  sect.  221  it  is  pro- 
vided that  if  a  seaman  commits  the  offence  of 
desertion  he  shall  *'  be  liable  to  forfeit  all  or  any 
part  of  the  effects  he  leaves  on  board  and  of  the  . 
wages  which  he  has  then  earned  and  also,  if  the  | 
doMrtion  takes  place  abroad,  of  the  wages  he 
may  earn  in  any  other  ship  in  which  he  may  be 
employed  until  his  next  return  to  the  United 
Kingdom,  and  to  satisfy  any  excess  of  wages  paid 
by  the  master  or  owner  of  the  ship  to  any  sub- 
stitute engaged  in  his  place  at  a  nigher  rate  of 
wages  than  uie  rate  stipulated  to  be  paid  to  him." 
By  sect.  232,  "  Where  any  wages  or  effects  are 
under  this  Act  forfeited  for  desertion  from  a 
ship  those  effects  may  be  converted  into  money, 
and    those  wages   and   effects   or   the   money 
arising    from    the   conversion    of    the    effects 
shall   be  applied  towards  reimbursing  the  ex- 
penses caused  by  the  desertion  to  the  master  or 
owner  of  the  ship,  and,  subject  to  that  reimburse- 
ment, shall  be   paid   into    the   Exchequer  and 
carried  to  the  Consolidated  Fund.'*    Therefore, 
in  proceedings  before  a  magistrate  the  claim  of 
the  owners  of  the  Saxony  in  this  case  would  be  a 
first  charge  upon  any  money  which  the  magistrate 
thought  fit  or  directed  should  not  be  paid  over  to 
the  seaman.    It  is  plidn,  therefore,  to  my  mind 
that  this  particular  bargain  was  a  bargain  which 
purported  not   merely  that  the  cap&in  should 
receive  a  sum  of  money  on  account  of  the  owners 
of  the  Saxony^  but  also  purported  to  place  Uie 
seaman  in  a  different  position  with  reference  to 
the  consequences  of  deserting  as  provided  for  by 
sects.  221  and  232.    In  other  words,  the  agree- 
ment   had  dealt  with  his  liabilities  under  the 
forfeiture  without  the  sanction  of  the  court.  Now, 
the  effect  of  the  superintendent  being  present  to 
see  that  the  money  is  paid,  which  is  snown  on  the 
face  of  that  bill,  having  regard  to  the  terms  of 
that  bill,  would  have  been  to  make  him— certainly 
indirectly  and    I   think,    to   a   certain    extent, 
directly — sanction   the  deduction  so   made.     It 
seems  to  me  the    superintendent  was  right  in 
saying  that  he  would  not  be  a  party  to  a  deduc- 
tion made  upon  the  basis  of  this  statement,  and 
therefore  he  declined  to  be  present  when  the  wages 
were  paid.  That  being  so,  tne  man  is  paid  without 
the  superintendent  being  present ;  therefore  the 
payment  when  the  superintendent  was  not  present 
was  not  a  lawful  payment,  and  the  master  took  the 
responsibility  of  making  it.     There  is  nothing  in 
sect.  226  which  conflicts  in  any   way  with  the 
view  which  I  have  expressed.     Sect.   226   does 
reserve  certain  rights.    I  express  no  opimon  at 
present  as  to  what  may  be  the  actual  rights  of  a 
shipowner   apart  from  the  rights  given  to  him 
which  are  reserved  by  sect.  226.    Of  course,  it  is 
quite  possible  there  may  be  other  matters  to 
which  our  attention  has  not  been  called  which 
may  have  a  bearing  upon  that  point;  but  that  I 
do  not  know.     AU   I   say  is  that  the    rights 
reserved  by  sect.  226  of  a  remedy  by  action  or  by 
summary   procedure  have    no   bearing,  in   my 
opinion,   upon   sects.  131,  221,  and  232,  under 
which   this  arrangement  was   purported  to   be 
carried  out.    Therafore,  I  am  of  opinion  that,  for 


the  reason  stated  by  the  learned  magistrate, 
decision  is  perfectly  right. 

Wills,  J. — ^I  am  of  the  same  opinion,  and  I 
also  wish  to  limit  my  judgment  entirely  to  iJie 
facts  of  this  case.    Undonotedly  sect.  226  pre- 
served certain  civil  remedies ;  and  whether  there 
is  any  objection  to  their  application  in  such  a 
case  as  this,  I  really  do  not  Know.    It  has  been 
intimated  that  even  upon  that  point  there  might 
be  a  question,  and,  therefore,  inasmuch  as  I  hafe 
not  had  my  attention  necessarily  directed  to  anj- 
thing  which  might  conflict  with  the  primd  faeU 
meaning  of  sect.  226, 1  desire  to  s^  that  I  exprew 
no  opimon  that,  under  sect.  226,  exactly  what 
has  been  done  here  could  be  done,  although  the 
compromise  of  the  criminal  proceedings  has  been 
admitted.     That   question  must  be  considered 
when  it  arises.     The  utmost  that  can  be  said 
about  sect.  226  and  its  application  to  this  case 
is,  supposing  that  it  would  entitle  the  Shipping 
Federation  to  do   what   they  have  done   with 
different  expressions  as   to  the  nature  of  the 
reservation  of  the  158.  3(2.,  and  omitting  anything 
which  could  be  construed  into  a  promise  not  to 
prosecute— supposing  that  could  be  done — that  is 
not  the  present  case.     The  case  here,  to  mj 
mind,  was  perfectly  plain.    The  letter  which  hat 
been  written,  and  uter  reading  which  the  seaman 
signed  the  authority,  seems  the  clearest  possible 
intimation  that  if  he  signed  that  authority  the 
owners  of  the  Saxony  would  not  prosecute  him, 
and,  inasmuch  as  they  are  the  only  people  who 
are   likely  to  prosecute,  that  is  a  strong  con- 
sideration leading  him  to  agree  to  this,  because, 
by  the  compromise,   he  would  get  rid  of  the 
criminal  proceeding.     It  is  quite  true  that,  under 
sect.  231  (1),  as  far  as  the  owners  of  the  Saxony 
were  concerned,  all  that  they  could  get  vras  the 
158.  3d,    It  is  also  dear  that  if  proceedings  were 
taken  under  sect.  221  nothing  could  prevent  the 
magistrate,  if  he  thought  right,  from  forfeiting 
the  whole  of  the  seamen's  wages.    Therefore,  the 
bargain  is  one  by  which  the  seaman  gets  rid  oi 
the  liability  to  criminal  proceedings  which  may 
result  in  a  nne  or  a  forfeiture  to  tiie  Exchequer  of 
the  whole  of  his  wages.    I  therefore  think,  under 
these  circumstances,  that  the  superintendent  was 
perfectly  justified  in  going  into  the  matter  and 
refusing  to  be  present  when  the  payment  was 
made.    Sect.  137  of  the  Act  clearly  shows  that 
the  superintendent  has  a  good  deal  more  to  do 
than  to  be  merely  mechanically  present  when  the 
wages  are  paid  over;    his    functions  are  of  a 
di&rent  chiuracter  from  that,    I  think,  therefore, 
the  superintendent  was  right,  and  the  magistrate 
right  in  the  decision  at  which  he  has  arrived. 

Ohannbll,  J. — ^I  am  of  the  same  opinion.  I 
think  the  magistrate  was  q^uite  right  in  saying 
that  a  forfeiture  for  desertion  of  any  part  of  a 
seaman's  wages  must  be  determined  by  a  oourt  ol 
competent  jurisdiction  and  cannot  be  the  subject 
of  private  arrangement.  It  is  clear  that  these 
provisions  as  to  forfeiture  are  in  the  nature  of 
criminal  proceedings.  It  is  only  in  some  cases 
that  the  man  may  be  liable  to  imprisonment 
The  forfeiture  is  a  penalty  according  to  the  sec- 
tion, and  it  speaks  about  the  "offence"  and  so 
on.  There  can  be  no  doubt  about  that  part  of 
the  case.  There  is  also  no  doubt  that  the  private 
bargain  which  was,  in  point  of  fact,  come  to  in 
this  case  was  in  the  nature  of  an  arraagemeDt 
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with  respect  to  forfeiture  of  seamen's  wages.  The 
docament  refers  to  that.  It  refers  not  only  to 
the  forfeiture  of  the  wages  in  the  first  ship,  but 
to  the  wages  subsequently  earned ;  and  it  says  if 
the  man  does  not  agree,  then  they  ask  the  present 
appellant  to  retain  all  his  wages  earned  on  the 
second  ship.  The  result,  therefore,  is  that  this 
is  an  arran^ment  which  is  arrived  at  by  the  sea- 
man with  mil  knowledge  of  what  he  is  doing,  and 
it  is  an  arrangement  settling  what  is  to  be  done 
in  respect  to  uiat  claim  for  forfeiture.  As  to  the 
case  which  might  arise,  although  it  would  not  be 
so  effective — ^namely,  the  Shipping  Federation 
flftndJTig  to  the  captain  of  the  second  ship  a  notice 
to  the  effect  that  the  seaman  has  committed  a 
breach  of  contract  and  would  be  liable  to  be  sued 
in  the  County  Court  for  damages,  and  requesting 
the  seaman  to  agree  that  those  damages  should 
be  deducted  from  his  wages — as  to  what  would 
happen  in  such  a  case  as  that  it  is  not  for  the 
court  now  to  say.  All  we  do  say  is  that  it 
would  be  a  very  Afferent  case  from  the  present. 
What  answer  there  may  be  to  such  a  case  I  do 
not  know ;  but  one  thing  is  obvious,  and  that  is 
that  it  would  not  be  so  efPective  in  inducing  the 
seaman  to  agree  that  the  money  should  be 
deducted,  and,  therefore,  it  would  not  be  quite  so 
satisfactory  even  if  it  is  valid.  As  to  whether 
it  is  valid  or  not,  I  do  not  think  it  would  be  right 
for  the  court  to  express  any  opinion  until  the 
question  arises.  ^^p^^j  dimmed. 

Solicitors:  for  the  appellant,  BottereU  and 
Boche :  for  the  respondenU,  Solidior  to  the  Board 
of  Trade. 


Nov.  5  and  11, 1903. 
(Before  Walton,  J.) 

TUBNBB,    BbIGHTMAN,  AND   Co.  V.  BANNATYNE 

AND  Sons  Limited,  (a) 

Demurrage— Lay   days — Orain  cargoes — London 
Com    Trade  Association  Contract — Construe^ 
tion — Number  of  days    to  be  allowed  in  dis» 
charging. 

The  London  Com  Trade  Association  Contract, 
No.  22,  provided  as  to  the  discharge  of  grain 
cargoes  from  vessels,  "  Sufficient  days  to  he  left 
for  unloading,"  amd,  hy  clause  4,  '*  Sufficient 
days  (counting  quarter  days)  shall  he  as  follows  : 
One  running  day  for  every  400  tons  up  to  2800 
tons  of  grain,  and  for  all  quantities  in  excess  500 
tons  per  day  (as  provisionally  invoiced),*'  but  in 
no  case  were  less  than  five  days  to  he  allowed. 

Held,  upon  the  construction  of  this  clause,  that  for 
aU  vessels  of  whatever  size  the  tim>e  to  he  allowed 
for  discharging  the  cargo  was  one  day  for  every 
400  tons  of  cargo  up  to  2800  tons,  and  one  day  for 
every  500  tons  above  2800  tons,  subject  in 
every  case  to  the  minimum  of  five  days  ;  and  that 
consequently,  in  discharging  a  grain  cargo  of 
3800  tons,  one  day  was  to  he  allowed  for  every 
400  Urns  up  to  2800  tons — that  is,  seven  days — 
and  one  aay  for  every  500  tons  for  the  excess 
above  2800  tons — namely,  1000  tons — making  in 
all  nine  days. 

GoMMBBciAL  ACTION  tried  before  Walton,  J. 

The  plaintiffs  were  the  owners  of  the  steamship 
Zodiac,  of  2918  tons  gross  register. 

(•)  Eeported  by  W.  W.  Obe,  Eiq.,  BMrtaier^t-Law. 


The  defendants  were  the  holders  of  a  bill  of 
lading,  dated  the  9th  Dec.  1902,  for  a  cargo  of 
maize  laden  upon  the  Zodiac  at  Buenos  Ayres, 
and  under  the  bill  of  lading  the  defendants  took 
delivery  of  the  cargo  at  Limerick  in  the  month  of 
Jan.  1903. 

By  the  charter-party  the  cargo  had  to  be  dis- 
charged as  per  London  Com  Trade  Association 
Contract,  No.  22,  and  demurrage  at  the  rate  of 
4cl.  sterling  per  gpross  register  ton  per  day  was 
payable  for  any  detention  in  taking  delivery  of 
cargo  at  the  port  of  discharge. 

The  contract  No.  22  provided  : 

SoflBoient  days  to  be  left  for  unloading  (Sondayf, 
Good  Friday,  Easter  Monday^  Whit-Monday,  and  Christ- 
mas Day  excepted). 

And,  further,  by  clause  4 : 

Sufficient  days  (oonnting  quarter  days)  shall  be  as 
follows:  One  mnning  day  for  every  400  tons  np  t6 
2800  tons  of  grain,  and  for  all  quantities  in  excess  500 
tons  per  day  (as  provisionally  invoiced). 

The  Zodiac  arrived  at  Limerick  on  Saturday, 
the  17th  Jan.  1903.  The  provisional  invoice  for 
her  cargo  showed  an  amount  of  3839  tons,  and  the 
discharge  of  the  cargo  began  on  Monday,  the  19th 
Jan.,  and  was  completea  at  6  p.m.  on  the  28th 
Jan.,  being  a  period  of  eight  and  three-quarter 
days. 

The  plaintifiPs  said  that  at  the  stipulated  rate 
of  discharge  of  500  tons  x>er  day  the  defendants 
had  the  x>eriod  up  to  and  including  three-fourths 
of  a  day  on  the  26th  Jan.  for  the  discharge,  and 
that,  as  the  discharge  was  not  in  fact  completed 
until  6  p.m.  on  the  28th  Jan.,  there  was  demurrage 
f ortwo  and  a  (][uarter  days  due  from  the  defendants 
to  the  plaintiffs,  and  the  plaintiffs  claimed  as 
demurrage  4cl.  per  ton  on  2918  tons  gross  register 
-—482.  l2i.  8<i.  per  day,  which  for  two  and  a 
quarter  days  amounted  to  109Z.  88.  %d. 

The  defendants  said  that  the  vessel  was  not 
ready  to  discharge  on  Saturday,  the  17th  Jan.; 
and  that  by  the  custom  of  the  port  of  Limerick 
tiie  day  of  entry  did  not  count  in  the  computation 
of  lay  days  and  also  that  they  were  not  bound  to 
begin  discharging  on  a  broken  day,  and  that  the 
discharge  properly  began  on  Monday,  the  19th 
Jan.,  and,  according  to  their  construction  of  the 
contract,  the  stipulated  rate  of  discharge — one 
running  day  for  400  tons  up  to  2800  tons  of  grain 
and  for  aU  quantities  in  excess  500  tons  per  day 
— gave  the  defendants  nine  and  a  quarter  days 
for  the  discharge,  and  that  as  the  actual  period  of 
discharge — ^from  Monday,  the  19th  Jan.,  to  6  p.m. 
on  the  28th  Jan. — was  only  eight  and  tmree- 
quarter  days,  no  demurrage  was  payable  by  them 
to  the  plaintiffs. 

Scrutton,  K.C.  {A.  A.  Boche  with  him)  for  the 
plaintiffs. — The  question  is  as  to  the  construction 
of  the  contract,  and  how  the  lay  days  are  to  be  com- 
puted under  the  contract.  If  the  cargo  does  not 
exceed  2800  tons,  tiien  one  lay  day  is  to  be  allowed 
for  every  400  tons  of  cargo,  subject  to  the 
minimum  of  five  days.  If  the  cargo  were  exactiy 
2800  tons,  then  the  number  of  days  to  be  allowed 
would  be  seven.  Up  to  this  point  there  is  no 
dispute.  If  the  cargo  exceeds  2800  tons,  then  it 
is  submitted  that  the  true  construction  of  the  con- 
tract is  that  the  cargo  must  be  discharged  at  the 
rate  of  500  tons  a  day,  and  that  one  lay  day  must 
be  allowed  for  each  500  tons  of  the  cargo.    In 
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tbat  case  tbe  wbole  number  of  lay  days  is  asoer- 
ttused  bj  diyidisg  tbe  wbole  cargo  by  500.  Tbns 
in  tbe  present  case,  wbere  tbe  cargo  is  3800  tons, 
tbe  lay  days  are  ascertained  by  dividing  3800  by 
500,  wbioh  gives  seven  and  three-quarter  days. 
The  reason  for  tbe  difference  is  tbat  tbe  larger 
ships  have  larger  and  better  appliances  for  dis- 
charging cargoes. 

Brayt  K.G.  (ClaveU  Salter  with  him)  for  tbe 
defendants.^— The  true  oonstrnction  of  the  con- 
tract is  that,  whatever  be  tbe  amount  of  tbe  cargo, 
one  day  is  to  be  allowed  for  every  400  tons  up  to 
2800  tons,  and  one  day  for  every  500  tons  above 
2800  tons,  subject  in  all  cases  to  the  minimum  of 
five  days.  Apply  in  sr  tbat  to  tbe  present  case, 
wbere  the  cargo  is  3800  tons,  there  is  oue  lay  day 
to  be  allowed  for  every  400  tons  up  to  2800  tons — 
namely,  seven  days — and  one  day  for  every  500 
tons  for  tbe  excess  above  2800  (tbat  is,  for  1000 
tx)ns) — namely,  two  days — making  nine  days  in  all. 
If  tbe  plaintifftt*  construction  be  adopted,  it  would 
follow  that  for  a  cargo  of  2800  tons  seven  lay- 
days would  be  allow^  being  one  day  for  each 
400  tons ;  but  if  the  cargo  were,  say,  2801  tons, 
then  only  one  day  would  be  allowed  for  each  500 
tons,  in  all  only  five  and  a  half  days.  That 
result  shows  that  the  plaintiffs*  construction 
cannot  be  correct. 

Ctir.  adv,  vuU, 

Nov,  11. — ^Walton,  J. — In  this  case  tbe  plain- 
tiffs, who  were  the  owners  of  a  steamer  called  the 
Zodiac,  sued  the  defendants  for  demurrage  which 
they  claimed  under  a  charter-party  dated  the 
17th  Nov.  1902.  The  only  question  wbioh  I 
have  to  deal  with  is  as  to  the  construction  of  a 
daupe  in  that  charter-party.  The  charter-party 
is  in  a  printed  form  adapted  for  steamers  loading 
wheat  or  maize  in  the  Argentine,  and  provides, 
amongst  other  things,  in  clause  16,  which  is 
headed  "  Demurrage,"  as  follows :  *'  Demurrage  as 
above" — that  is,  at  the  rate  which  had  been 
mentioned  above — "shall  be  payable  for  any 
detention  in  taking  delivery  of  cargo  at  port  of 
discharge,  the  same  having  to  be  discharged  as 
per  London  Corn  Trade  Association  Contract, 
No.  22."  The  printed  form  originally  stood 
thus,  *'  the  same  having  to  be  disobarged  as  cus- 
tomary at  the  port  of  discharge,"  but  those  words 
"  customary  at  the  port  of  discbarge  "  were  struck 
out,  and  for  them  were  substituted  in  writing  the 
words:  "Per  London  Oorn  Trade  Association 
Contract,  No.  22."  The  result  is  that,  to  find  out 
what  lay  days  are  to  be  allowed  to  this  steamer 
at  the  port  of  discharge,  it  is  necessary  to  refer 
to  the  London  Com  G^de  Association  Contract, 
No.  22.  It  is  called  *'  La  Plata  grain  oontraot, 
steamer  cargoes,"  and,  it  being  a  contract  for  tbe 
sale  of  a  cargo  of  grain  on  terms  as  to  price  of 
cost,  freight,  and  insurance,  it  provides  for  tbe 
conditions  and  terms  upon  which  the  cargo  is  to 
be  shipped  and  reoeivea  by  tbe  purchaser  in  the 
United  JCingdom,  and,  amongst  other  things,  it 
provides  tbat  sufficient  days  are  ''  to  be  left  for 
unloading  (Sundays,  Good*  Friday.  Easter  Mon- 
day, Whit-Monday,  and  Christmas  Day  excepted), 
or  to  discharge  as  per  custom  of  port  if  so  pro- 
vided by  charter-party."  In  the  charter-party  it 
is  not  provided  that  the  discbarge  is  to  be  in 
accordance  with  tbe  custom  of  the  port,  but  is  to 
be  in  accordance  with  the  terms  of  this  Com 
Trade  Aesociation  Contract;  and  therefore  the 


contract  says  tbat  sufficient  days  are  to  be  allowed 
for  loading,  Sundays  and  other  days  excepted. 
To  find  out  what   "sufficient  days"  means, we 
have  to  turn  to  the  back  of  tbe  contract,  and 
amongst    the   conditions   and   rules    applicable 
to  tbe  contract  printed  on  tbe  back  of  the  form 
there    was  this :  '*  Provisional  invoice  baaed  on 
bill  of    lading   weight,  with    ship's    name  and 
date  of  bill  of  lading,  is  to  be  sent  by  the  seUer 
to  his  buyer  within  seven  days  after  arrival  of 
the  documents  in  due  course  in  Europe."    Then 
lower  down  comes  condition  No.  4 :   **  Sufficient 
days  (counting  quarter  days) " — ^that  is,  counting 
quarters  of  days — "shall  be    as    follows:   One 
running  day  for  every  400  tons  up  to  ^00  tons  of 
grain,  and  for  all  quantities  in  excess  500  tons 
per  day  (as  provisionally  invoiced),  whether  for 
direct  port  or  for  orders,  but  in  no  case  less 
than  five  days."  Then  follow  tbe  same  exceptions : 
"  Sundays,  Good  Friday,  Easter  Monday,  Whit- 
Monday  and  Christmas  Day  excepted."    It  thus 
appears  that  tbe  clause  as  to  toe  lay  days  in 
this  case  is  not  a  clause  originally  written  into 
the  charter-party,  but  is  in  truth  the  merchant's 
clause  intimating  the   merchant's   requirement, 
and  that  requirement,  as  stated  by  the  contract 
form,  is  accepted  by  the  shipowner;  but  that 
perhaps  has  no  real  bearing  on  the  construction 
of  tbe  contract    What  I  have  to  oonstrue  is  tbe 
meaning  of  these  words :    '*  Sufficient  days  shall 
be  as  follows :  One  running  day  for  eveiy  400 
tons  up  to  2800  tons  of  grain,  and  for  all  quantities 
in  excess  500  tons  per  day  (as  provisionally  in- 
voiced), but  in  no  case  less  than  five  days."  Ceotiun 
things  are  agreed.    First,  it  is  agreed  and  plain 
that  the  bill  of  lading  weights  are  to  be  tbe  basis 
for  tbe  computation  U>  be  made  in  order  to  ascer^ 
tain  the   number  of  lay  days   at  the   port  of 
discharge.    It  is  intended  that  tbe  master  should 
know  as  soon  as  the  bills  of  lading  are  signed 
what  number  of  lay  days  are  to  be  allowed  at  the 
port  of  discbarge;  and  it  is  intended  tbat  the 
consignees,  as  soon  as  they  get  the  provisifmal 
invoice  setting  out  the  bill  of  lading  weights, 
should  also  know  at  once  by  an  easy  calculation 
what  lay  days  are  to  be  allowed,  as  I  have  said, 
at  the  port  of  discharge.    Again,  it  is  plain,  and 
there  is  no  dispute  about  it,  that  at  least  five  dajs 
are  to  be  allowed,  and  it  is  suggested,  and  pro- 
bably rightly  suggested,  tbat  this  is  stipulated 
for  because  there  is  always  certain  work  prdimi- 
nary  to  tbe  actual  discharge  which  has  to  be 
done,  and  which,  speaking  generally,  will  veiy 
likely  occupy  more  or  less  the  same  length  of 
time  in  the  case  of  a  small  ship  as  in  the  case  of 
a  larger  ship.    So  that  tbe  consignees  stipulate 
that  they  must  have,  whatever  the  weight  of  oaigo 
to  be  discharged  may  be,  at  least  five  days.  Then 
tbe  next  question  which  arises  is,  What  number  of 
lay  days  are  to  be  allowed  over  and  above  the 
minimum  of  five  P    Here,  again,  it  cannot  be  dis- 
puted that  if  iJie  cargo  does  not  exceed  2800 
tons  in  weight,  tbe  number  of  lay  days  is  to  be 
computed  at  the  rate  of  one  day  to  every  400  tons 
of  cargo,  subject,  of  course,  to  tbe  minimam  of 
five  days.    Thus  for  2800  tons  the  lay  days  would 
be  seven.  So  far  there  can  be  no  dispute  as  to  tbe 
meaning  of  the  clause.    Then  comes  the  onestion, 
How  many  lay  days  are  to  be  allowed  where  the 
cargo  exceeds  2800  tons  in  wei^^ht  P    Counsel  for 
tbe  shipowners  contends  that  in  such  a  case  tbe 
number  of  lay  days  is  to  be  computed  by  takiog 
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one  day  for  every  500  tons  of  the  cargo.  Applying 
that  to  the  present  case,  where  the  oargo  was 
ahont  3800  tons,  oonnsel  for  the  shipowners  says 
that  the  lay  days  are  to  be  arrived  at  by  dividing 
3800  by  5<)0,  which  gives  seven  and  thiiae-qnarter 
days,  and  tiiat  therefore  there   are  seven  and 
three-quarter  days  allowed  for  dischareinff  this 
cargo.    On  the  other  hand,  connsel  for  we  defen- 
dants says  that  that  is  not  the  true  construc- 
tion of  the  clause.    He  sa^s  that  the  lay  days  are  j 
to  be  ascertcuned  by  taking  one  day  for  every 
400  tons  up  to  2800  and  one  day  for  every  500 
tons  of  the  quantity  in  excess  of  ^00 — that  is  to 
say,  the  difference  between  2800  and  in  this  case 
^00  tons,  which  was  the  weight  of  the  whole 
carso.    This  gives  seven  days  for  the  2800  tons 
ana  two  days  for  the  balance  (1000  tons)  of  the 
oargo  at  ^e  rate  of  500  tons  per  day— that  is, 
nine  days  altogether.    Whether  the  plaintiffs'  or 
the  defendant'  construction   of   the  clause  is 
adopted,   the    number   of    the    lay    days    can 
be  asoertuned  without  any  difficulty  from  the 
bill  of  lading  weights  by  a  simple  calculation. 
At  first  sight  I  was  much  impressed  by  the  con- 
tuition  for  the  shipowners  that  the  clause  must 
be  r«td  as  distinguishing  between  large  vessels 
and  small  vessels,  drawing  the  dividing  line  at 
vessels  which  carried  2800  tons;  and  that  for 
small  vessels  the  lay  days  were  to  be  calculated 
at  iJie  rate  of  one  day  for  every  400  tons,  and  for 
the  large  vessels  at  the  rate  of  one  day  for  every 
500  tons.    The  language  of  the  clause  is,  I  think, 
capable  of  this  construction,  and  there  is  no 
doubt  that  the  explanation  of  the  scale  is  to  be 
found  in  the  fact  that  larger  vessels,  from  their 
construction  and  appliances,  can  easily  be  dis- 
charged at  a  more  rapid  rate  than  smaller  vessels 
can.    But  a  closer  consideration  of  the  plaintiffs' 
construction  of  the  clause  discloses  considerable 
difficulty.    A  vessel  carrying  a  cargo  of  2800  tons 
is  allowed  seven  days  to  discharge ;  according  to 
theplaintiffs'  construction,  a  vess^  carrying  a  cargo 
cd  &50  tons  is  allowed  five  and  three-quadier  days 
only,  and  a  vessel  carrying  3000  tons  is  allowed 
six  days  only.    There  would  in  all  probability  be 
no  practical  difference,  so  far  as  fatties  for  dis- 
charging aro  concerned,  between  a  vessel  carr3ring 
2800  tons    and   a  vessel  carrying  3000    tons  ; 
indeed,  the  printed  form  of  chs^rter-party  used  in 
the  present  case  indicates  that  in  the  same  vessel 
it  may  be  imcertain  whether  the  cargo  carried 
will  be  2500  or  3000  tons.    The  charter-party,  no 
doubt,  provides  for  a  full  cargo,  but  by  clause  22 
it  is  provided   as  follows  under   the   head   of 
"Capacity":     "Owners    undertake    that    the 
steiuner  shall  not  load  more  than  3960  tons  and 
iK>t  less  than  3240  tons,  English  weight,  of  wheat 
or  maize,  the  quantibr  between  these  limits  to  be 
in  captain's  option.      This  gives  a  margin  of 
720  tons,  which  may  or  may  not  be  carried  at  the 
master's  option.    Thero  is  no  reason  to  suppose 
that  cargoes  of  from  2800  to  3500  tons  aro  at  all 
uncommon.    It  seems  very  improbable  that  the 
scale  provided  by  the   clause  in  question  was 
intended  to  make  such  a  surprising  and  inexpUc- 
able  difference  in  the  number  of  lay  days  to  be 
allowed  to  vessels  carrying   2800  tons  and  to 
vessels  carrying  from  2800  to  3800  tons. 

On  Uie  other  hand,  if  the  clause  is  con- 
strued according  to  the  contention  of  the  defen- 
dants, it  provides  for  a  gradual  acceleration  of 
the  discharge  in  proportion  to  the  size  of  the 
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vessel.    For  2800  tons  seven  days  aro  allowed, 
which  is  at  the  rate  of  400  tons  a  day ;  for  3800 
tons,  nine  days  are  allowed,  which  is  at  the  rate 
of  about  422  tons  a  day  on  the  whole  cargo ;  for  4800 
tons,  eleven  days  aro  allowed,  which  is  at  the  rate 
of  about  436  tons  a  day ;  for  5800  tons,  thirteen 
day  aro  allowed,  which  is  at  the  rate  of  about  446 
tons  a  day.     It  must  be  remembered  that  the 
clause  is  not  indicating  a  definite  fixed  quantity 
to  be  discharged  each  Saj.    If  it  did,  there  might 
be  more  difficulty  in  accepting  the  defendants' 
construction  of  it.    The  clause  provides  a  scale 
by  which  anyone  who  knows  the  bill  of  lading 
weights  can  readily  ascertain  the  total  number 
of  lay  days  to  be  allowed  at  the  port  of  discharge. 
Whether  the  plaintiffs'  scale  or  the  defendants' 
scale  is  adopted,  the  lay  days  can  be  ascertained 
without  difficult^  from  the  bill  of  lading  weights. 
So  far  as  the  language  of  the  clause  is  concerned, 
it  appeara  to  me  at  least  as  capable  of  the  defen- 
dants' construction  as  of  the  plaintiffs'.    Perhaps 
the  use  of  the  word  "  quantities "  in  the  plural 
to  some  extent  favours  the  plaintiffs'  construction ; 
but  I  think  that  "all  quantities"  means  any 
quantity,  whatever  it  may  be,  large  or  small.    On 
the  other  hand,  the  expression  ''  quantities   in 
excess  "  seems  to  me  very  aptly  and  accurately 
to  describe  the  quantity  by  wnioh  the  total  cargo 
exceeds  2800  tons.     On  all  such  excess  the  dis- 
charge is  to  be  at  the  rate  of  500  tons  a  day. 
The  dause  construed  according  to  the  contention 
of  the  defendants  takes  into  accoimt,  in  my  opinion,i 
not   unreasonably  the  fact  that  the  larger  the 
vessel  is  usually  the  greater  are  her  facilities  for 
discharge.    I  have  come  to  the  conclusion  that 
upon  this  question  of  construction  my  judgment 
must  be  for  the  defendants.    I  ought  to  mention 
that  my  attention  has  been  call^  to  a  case  in 
which  the  Oommeroial  Court  at  Antwerp  had  to 
consider  the  construction  of  this  same  clause,  and 
held  that  the  construction  for  which  the  plun- 
tiffs  contend  was  the  true  construction.    I  have 
not  liehtly,  nor    without   much   consideration, 
arrived  at  a  conclusion  which  differs  from  that  of 
a  court  for  which  I  have  the  highest  respect,  but 
I  am,  of  course,  bound  to  exercise  an  mdepen- 
dent   judgment  upon  the  question,   the     more 
especially   because  it  is  a  question    as  to  the 
meaning  of  a  clause  in  an  English  contract. 

Judgment  far  the  defendants  on  the  point  of 
law  08  to  the  comtruction  of  the  clause. 

Solidtore:  for   the   pluntiffs,    Botterell    and 
Boohe ;  for  the  defendants,  J,  and  A.  A,  Tilleard, 
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DIVISION. 

ADMIBALTY    BUSINESS. 

Oct.  27  and  28, 1903. 

(Before  Babnbs,  J.  and  Tbinity  Mastbbs.) 

Thb  Challbngb  and  Due  d'Aumalb.  (a) 

CoUiaion — Ihig  and  tow — Fog  —  Duty  of  tug  to 
stop  on  hearing  whistle  of  ofpjproaching  steams 
ship  —  Art,  16  of  Regulations  for  Preventing 
Collisions  at  Sea  —  Proceedings  in  foreign 
courts^Tudgment  hy  default^^Estoppet, 

Art,  16  requires  a  steam  vessel  hecMring  apparently 

forwovraof  her  beam,  the  fog  signal  of  a  vessel 
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the  position  of  which  is  not  ascertained,  to,  so 

V  far  as  the  circumstances  of  the  case  admit,  stop 
her  engines. 

A  steam-tug  with  a  vessel  in  tow,  on  hearing  the 

whistle  of  an  approaching  steamship  in  a  fog 

forward  of  her  beam,  is  not  justified  in  pro- 

ceeding,  if  sfie  can  stop  witMut  encountering 

di'fficmiy  unth  regard  to  her  tow. 

The  Lord  Bansror  (73  L.  T.  Bep.  414 ;  8  Jsp.  Mar. 
Law  Gas,  217 ;  (1896)  P.  28)  distinguished. 

Where  the  plaintiffs,  in  order  to  prevent  the  arrest 
of  their  vessel  in  Belgium,  gave  security  to 
answe^  any  judgment  that  might  he  obtained 
against  them  in  France,  and  the  defendants, 
hMving  obtained  a  judgment  in  France  against 
the  plaintiffs  in  default  of  appearance,  took  pro- 
ceedings in  Belgium  to  have  the  French  judg* 
ment  made  executory  there,  and  the  plaintiffs 
appeared  to  such  proceedings,  and  the  Belgian 
courts,  without  inquiring  into  the  merits, 
declared  the  French  judgment  executory  in 
Belgium : 

Heldt  that  the  plaintiffs  were  not  debarred  from 
bringing  an  action  for  damages  in  respect  of 
the  sams  collision. 

Action  for  damage  by  collision  broDgbt  by  the 
Maryohurob  Steamsbip  Oompany  Limited,  tbe 
owners  of  tbe  steamship  Camrose,  against  tbe 
Elliott  Steam-tag  Oompany  Limited,  the  owners 
of  the  tug  Challenge,  and  La  Compagnie  Mari- 
time Fran9ai8e,  the  owners  of  tbe  barqae  Due 
d*Aumale. 

Tbe  Camrose  was  a  steamsbip  of  2565  tons 
gross  register,  and  at  tbe  time  of  tbe  collision 
was  on  a  voyage  from  Ibrail  to  Antwerp  with  a 
carffo  of  grain. 

^e  Due  d'Aumale  was  a  French  four- masted 
barque  of  2297  tons  gross  register,  and  was  on  a 
voyage  from  London  to  San  Francisco,  vid 
OberDourg,  with  a  part  cargo  on  board,  in  tow  of 
tbe  tug  Challenge,  a  steam-tug  of  137  tons  gpross 
register. 

The  collision  occurred  in  a  dense  fog,  about 
7.40  a.m.  on  tbe  22nd  June  1902,  in  tbe  English 
Channel,  between  the  Royal  Sovereign  lightship 
and  Dnogeness. 

Tbe  plaintiffs'  case  was  that  the  Camrose  was 
on  a  course  of  E.  i  N.  magnetic,  making  from 
two  to  two  and  a  half  knots  an  hour  through  tbe 
water,  with  engines  working  dead  slow,  when 
a  prolonged  blast,  followed  by  two  short  blasts, 
were  be^xl  from  tbe  tug  Challenge,  apparently 
about  two  points  on  the  port  bow,  and  a  good 
distance  off.  The  engines  were  immediately 
stopped,  and  tbe  whistle  sounded  in  reply. 
Shortly  afterwards  the  helm  was  ordered  to  be 
ported,  but,  before  the  order  could  be  effectively 
carried  out,  tbe  whistle  of  tbe  Challenge  was  agiun 
beard,  apparently  more  ahead,  and  at  the  same  time 
she  came  into  sight  between  one  and  two  ships' 
lengths  off,  and  about  a  point  on  tbe  starboard 
bow.  The  engines  of  tbe  Camrose  were  at  once  put 
full  speed  astern,  and  as  the  Due  d^Aumale  came 
into  sight  between  one  and  two  ships'  lengths  off, 
and  about  a  point  on  tbe  port  bow  of  tbe  Camrose, 
the  helm  was  starboarded,  but  the  Duo  d*Aumale 
came  on  across  tbe  bows  of  the  Camrose,  and 
struck  tbe  starboard  bow  of  tbe  Camrose  with 
her  starboard  side  about  amidships. 

Tbe  plaintiffs  charged  tbe  defendants  {inter 
alia)  with  not  stopping  when  the  whittle  gt  (l^e 


Camrose  was  beard  forward  of  tbe  beam,  with 
attempting  to  cross  ahead,  and  with  not  stopping 
and  reversing  their  eng^es.  They  also  chai^nd 
them  with  breach  of  arte.  16, 19,  22,  and  23  of  tbe 
Regulations  for  Preventing  Collisions  at  Sea. 

Tbe  case  of  tbe  defendants,  tbe  owners  of  the  tii|^ 
Challenge,  was  that  tbe  Challenge  was  on  a  vojase 
from  London  to  Cherbourg  with  the  Due  d'Aumale 
in  tow  and  a  scope  of  about  eigbtyfatboms  of 
hawser,  and  was  on  a  course  W.S.  W.  magnetic, 
makiug  about  two  knots  an  hour  throngn  the 
water.  In  these  circumstances  the  loom  of  tbe 
Camrose  was  seen  from  two  to  three  points  on  the 
starboard  bow,  and  about  two  cables*  lengths 
distant,  and  shortly  afterwards  the  Cam^^ne 
collided  with  the  Due  d'Aumale. 

Tbe  other  defendants,  the  owners  of  tbe  Dm 
d'Aumale,  admitted  that  the  whistle  of  the 
Camrose  was  heard  on  tbe  starboard  bow,  and 
that  the  tug  continued  on  her  course. 

Both  defendants  charged  the  plaintiffs  (tnier 
oZta)  with  not  stopping,  tbe  owners  of  the  tag 
Challenge  also  charging  them  with  not  stopping 
and  reversing  when  tbe  whistle  of  tbe  Chaltenge 
was  first  heard  forward  of  the  beam,  with  im- 
properly failing  to  keep  clear,  with  improperlj 
porting  the  helm,  and  with  proceeding  at  too 
great  a  speed.  They  also  charged  tbem  with 
breach  of  arte.  16,  22,  and  23  of  the  r^ulations. 

Art.  16  of  tbe  Regulations  for  Preventing 
Collisions  at  Sea  is  as  follows : 

Art.  16.  Every  vessel  ehaU,  in  a  fog,  mist,  falling 
anow,  or  heavy  rain,  stormi,  go  at  a  moderate  speed, 
having  carefal  regard  to  the  f  zistiog  oiroamfitanoes  and 
oonditions.  A  steam  vessel  hearing,  apparently  forwird 
of  her  beam,  the  fog  signal  of  a  vessel  the  position  of 
whioh  is  not  asoertained  shall,  so  far  as  the  oironmstanoss 
of  the  oase  admit,  stop  her  engines,  and  then  navigate 
with  oantion  nntil  danger  of  ooliision  is  over. 

After  tbe  collision  tbe  Due  d^Aumale  was  towed 
by  the  Challenge  to  Calais  for  repairs. 

On  tbe  25th  June,  tbe  Camrose  being  at 
Antwerp,  tbe  owners  were  compelled  to  give 
security,  in  order  to  prevent  the  arrest  of  their 
vessel  under  process  of  saisie  conservatoire,  to 
answer  any  judgment  which  might  be  obtained 
against  tbe  master  of  tbe  vessel  and  which  might 
have  legal  effect  in  Belgium,  and  their  agents, 
Buys  and  Co.,  on  behalf  of  the  owners  of  the 
Camrose,  gave  security  for  250,000  francs. 

On  tbe  1st  July  the  owners  of  tbe  Due  d^Aumale 
commenced  an  action  against  the  owners  of  the 
Camrose  in  tbe  Tribunal  of  Commerce  at  Nantes. 
The  owners  of  tbe  Camrose  did  not  uppear,  and 
on  tbe  20tb  Aug.  judgment  was  ^ven  against  tbem 
in  default  of  appearance.  The  judgment  held  tbe 
Camrose  liable  for  the  damages  sustained  by  tbe 
Due  d'Aumale  in  the  collision,  and  ordered  an 
inquiry  as  to  damages,  and  judgment  was  given 
for  the  amount  at  which  they  were  assessed  in 
favour  of  the  owners  of  tbe  Due  d*Aumale. 

On  tbe  15tb  Dec.  1902  proceedings  were  com- 
menced in  the  Civil  Tribunal,  Court  of  Fint 
Instance,  at  Antwerp  against  the  owners  of  tbe 
Camrose  and  their  agents  Buys  and  Co.  to  obtun 
an  exequatur  of  tbe  judgment  of  tbe  Tribunal  of 
Commerce  at  Nantes.  The  owners  of  the  Camrosa 
appeared  in  the  proceedings,  and  the  court  held 
that  the  conditions  necessary  to  make  a  decree  of 
a  French  court  executory  in  Belgium  bad  been 
complied  with,  and  decreed,  without  inqmring 
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into  the  merits  of  the  collision,  that  Bnjs  and  | 
Oa,  bein^  merely  the  agente  of  the  owners  of  the 
Camrc$e,  ought  to  be  dismissed  from  the  snit, 
and  that  the  deoLsion  of  the  French  court  was  to 
haTc  foil  force. 

The  defendants  now  contended  that  the 
plaintiffs  were  debarred  from  recovering  in  the 
t>resent  acdon  bj  reason  of  the  proceedings 
abroad,  and  that  the  matter  was  res  judicata. 
They  also  contended  that  by  appearine  in  the 
proceedings  at  Antwerp  the  plamtiffs  had  sab* 
mitted  to  the  jurisdiction  of  the  foreign  courts 
and  were  therefore  bonnd  by  their  decisions. 

Laingt  X.G.  and  BaUoeh  for  the  plaintiffs. 

AtpinaU,  K.C.  and  Batten  for  the  owners  of 
the  tag  ChaUenge, 

Carver,  K.O.  and  Noad  for  the  owners  of  the 
Due  d'Aumdle. 

The  following  cases  were  referred  to  in  the 
coarse  of  the  argument : 

The  Merihyr,  79  L.  T.  Bep.  676 ;  8  Aap.  Mtf.  Law 

Cm.  475 ; 
The  Lord  Banger,  78  L.  T.  Bap.  414  ;  8  Aap.  M«r. 

Law  Cas.  217 ;  (1896)  P.  28 ; 
The  Knarvater,  63  L.  J.  65,  Ad. ; 
The  DeUa,  35  L.  T.  Bep.  376 ;  3  Asp.  Mar.  h\w 

Cat.  256 ;  1  P.  Dir.  393. 

Babnes,  J. — This  is  a  case  of  collision  between 

the  plaintiffs*  steamship  Camroee  and  the  sailing 

ship   Due  d*Aumale,  which  was  in  tow  of  the 

steam-tag    ChaUerMfe,     The   defendants  to  the 

action    are    the    Elliott    Steam-tug    Company 

Limited,  the  owners  of  the  Challenge,  and  the 

Compagnie  Maritime  Fran<;aise,  the  owners  of 

the  Due  d*Aumale.    There  have  been  two  defences 

pat  in,  and  a  point,  partly  of  fact  and  partly 

of  law,  is  taken  by  the  Compaffnie  Maritime 

Fran^aise,  which  I  will  deal  wiUi  later.     The 

collision  took  place  on  the  22nd  June  1902,  at 

about    7.40  in   the  morning,  and  no    doubt  a 

good  many  of  the  discrepancies  in  the  evidence 

are  due  to  the  fact  that  such  a  lon^r  time  has 

elapsed  since  the  collision  took  place.  My  experi- 

rience  in  this  court  always  has  been  that  unless 

these   cases   are   tried  very  soon   the  nautical 

witnesses  are  apt  to  forget  all  about  the  facts  in 

detail,  and  only  remember  some  of  them,  the 

outline  of  their  story.     I  am  sure  that  is  not 

to  be  wondered  at     They  go  to  sea  again,  and 

have  other  business  to  occupy  them.  The  collision 

took  place,  in  very  foggy  weather,  in  the  English 

Channel,  between  the  Moyal  Sovereign  lightship 

and  Dungeness,  five  mUes  west  of  Dungeness 

and    about    seventeen   miles  from   the   Boyal 

Sovereign  liffhtship.     It  occurred  between   the 

Camroee  and  the   Due  d*Aunt<ile,  the  Camroee 

with  her  stem  and  starboard  bow  striking  the 

Due    d'Aumale  on   her   starboard    side    about 

amidships,  at  an  angle  of  somewhero  about  three 

points.  The  Camroee  was  proceeding  up  Channel 

on  a  v<^age  from   Ibraii  to  Antwerp,  with  a 

cargo  of  prain,  and  her  course  was   E.  ^  N, 

maff.     With   regard   to    her    speed,   the   case 

made  for  her  is  that  at  the  time  in  question  she 

was  only  proceeding  at  two  to  two  and  a  half 

knots,  with  engines  working  at  dead  slow,  and  was 

not  exceeding  a  moderate  speed  in  the  ciroum- 

stanoes.    I  do  not  tlunk  it  necessary  to  go  over 

the  details  of  the  cases  presented  with  regard  to 

the  manoeuvres.    It  is  sufficient  to  deal  with  the 

points  that  are  pressed  against  the  Camroee,  and 


I  will  only  refer  to  the  fact  that  the  Challenge 
was  towing  the  Due  d^Aumale  on  a  voyage  from 
London  to  Cherbourg — she  was  going  on  after- 
wards to  San  Francisco— -with  a  part  carffo 
consisting  to  a  large  extent  of  cement.  Tne 
course  which  the  tug  and  tow  were  on  was 
about  W.S.W.,  and  that  shows,  so  far  as  a 
comparison  between  the  courses  of  ^e  Camroee 
and  the  tug  and  tow  is  concerned,  a  difference 
of  one  and  a  half  points,  possibly  a  little 
more,  between  the  opposite  courses.  Now,  the 
points  made  against  each  of  these  vessels  have 
Deen  ver^r  fully  and  very  well  argued  before  me. 
Substantially  they  make  the  same  points  against 
eai^h  other,  with  one  exception.  Tney  each  say 
that  the  other  was  going  at  too  great  a  speed, 
they  each  say  that  tne  other  improperly  altered 
her  course,  and  they  each  say  that  fiie  other  did 
not  stop.  The  defendants— the  owners  of  ^e 
Challenge — further  say  that  the  Camroee  ought  in 
in  addition  to  have  reversed  her  engines.  I  have 
very  little  difficulty  in  deciding  some  of  the  points 
in  this  case.  With  regard  to  both  these  vessels-* 
there  are  three  of  them,  but  for  the  purpose  of  this 
case  I  speak  of  the  two  defendants  as  one— I  think 
both  the  plaintiffs  and  the  defendants  were  goine 
at  a  moderate  speed  prior  to  being  near  to  each 
other.  With  regard  to  the  helm  action,  which  is 
charged  by  the  pluntiffs  as  being  an  improper 
starboarding  on  the  part  of  the  tue  and  tow, 
and  with  regard  to  the  helm  action  <3  the  Cam- 
rose,  which  is  charged  by  the  defendants  as  being 
improper  porting,  I  huve  come  to  the  conclusion, 
assisted  by  the  Elder  Brethren,  that  there  was  no 
material  alteration  of  the  helm  on  either  side 
which  would  in  any  way  really  influence  one's 
decision  in  this  case,  and  althoush  I  may  make  a 
few  more  remarks  about  that,  1  think  the  prin- 
cipal points  are  the  question  of  stopping  on  the 
one  side  and  stopping  on  the  other,  and  also  the 
question  of  the  reversing  of  the  engines  which  is 
suggested  by  Mr.  Aspinall  against  tne  Camroee* 

Dealing  first  with  the  case  against  the  Camroee, 
I  have  said  that  I  do  not  think  there  was  any  sab- 
stantial  alteration  in  her  course.  I  cannot  help 
thinking  that  the  angle  of  the  blow  practicidly 
shows  that  the  vessels  had  not  substEmtially 
altered  their  courses.  It  is  true  it  is  a  little  larser 
than  the  divergence  between  opposite  courses,  but 
it  is  easy  to  explain  that  by  the  action  of  the 
Camroee  with  her  engines.  There  are  these 
farther  broad  considerations,  that  the  effect  of  the 
evidence  of  the  defendants'  witnesses  apx>ears  to 
me  to  be  that  the  Camroee  did  not  substantially 
alter  her  course.  She  appeare  to  have  been  head- 
iog  E.  by  K,  according  to  the  master  of  the  Due 
d*Aumale,  when  she  came  in  sight,  which  is  prac- 
tically the  same  as  the  course  she  originally  was 
on.  The  principal  point  about  the  alteration  of 
course  is  made  by  minute  criticisms  of  the  logs, 
one  or  two  of  which  have  had  additions  and 
alterations  made  to  them.  I  am  not  satisfied  that 
they  were  made  at  a  subsequent  time  with  the 
intention  of  making  a  case.  The  story  told  by 
the  captain  of  the  Camroee  and  extracted  as  fear 
as  one  can  p;enerally  from  the  features  of  the  case 
and  the  evidence,  appears  to  me  to  be  that  the 
whistle  of  the  tug  was  heard  sounding  a  towing 
signal,  and  the  engines  of  the  Camroee  were 
stopped.  There  is  then  a  confusion  about  the 
orders.  There  seems  to  have  been  an  order  given 
to  port,  but  almost  immediately  after  that  a 
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second  whiatie  was  heard  from  the  tag  and  the 
order  to  port  was  countermanded  and  the  helm 
was  steamed  according  to  the  helmsman  without 
any  appreciable  porting  at  all.  Then  the  tag  was 
seen  and  the  engines  were  reversed  vad  the  helm 
pat  hard  a«starm)ard.  That  seems  to  have  been 
the  order  of  events,  and  it  seems  to  me  in  accord- 
ance with  the  more  or  less  independent  evidence 
of  the  Belppan  pilot.  So  that  the  case  of  im- 
proper action  of  the  helm  on  the  part  of  the 
Catrirose  to  mj  mind  fails.  I  have  already 
said  that  her  speed  was  moderate.  The  place 
of  collision  seems  to  me  to  show  that.  There 
is  nothing  in  the  damage  to  the  contrary, 
and,  as  Mr.  Laing  reminded  me  at  the 
last,  I  think  the  surveyor,  M.  Plisson,  was 
not  able  to  say  that  the  damage  must  have  been 
due  to  any  substantial  forwcurd  motion  on  the 
plaintifEs'  vessel  as  compared  with  any  substantial 
motion  on  the  other  vesseL  I  do  not  think  he 
was  able  to  form  an  opinion.  It  seems  to  me, 
and  the  Elder  Brethren  agree,  there  was  nothing 
in  the  damage  to  show  immoderate  speed  or  any 
failure  to  act  properly  on  the  part  of  the  Camroae. 
Now,  as  to  the  next  point,  the  stopping.  I  think 
there  cannot  be  any  doubt  that  the  engines  were 
stopped  at  the  time  when  the  first  whistle  was 
heard  from  the  tug.  That  is  in  accordance  with 
the  whole  evidence  of  the  case,  and  I  do  not  think 
there  has  been  any  real  contest  about  that  at  all. 
The  point  made  by  Mr.  Aspinall  was  that  the 
engines  ought  to  have  been  reversed  when  the 
fin%  whistle  was  heard,  and  the  way  entirely  taken 
ofF.  The  rule  does  not  prescribe  that  that  should 
be  done.  She  did  what  is  mentioned  in  the  second 
part  of  the  rule,  art.  16,  and  I  have  asked  the 
Elder  Brethren  whether,  in  the  oircamstances 
which  the  master  of  the  Camrose  has  described, 
he  was  called  npon  to  reverse  upon  hearing  the 
first  whistle  of  the  other  vessel.  Their  opinion 
is  that  the  steamer  was  not  in  the  circumstances 
called  upon  to  reverse  when  the  first  whistle  was 
heard ;  that  it  was  enough  in  the  circumstances 
at  first  to  stop,  and  then,  of  course,  on  the  second 
whistle,  to  take  further  action  by  reversing,  if 
necessary.  So  it  seems  to  me  that  the  case  which 
was  cited,  of  The  Merthyr  (ubi  sup.)  is  a  different 
case  from  this.  I  need  not  explain  why.  That 
de^  with  the  case  against  the  plaintifts.  Now 
I  come  to  a  question  that  I  have  some  little 
difficulty  in  determining,  and  my  opinion  is 
based  mainly  upon  the  advicethat  I  have  received 
from  the  Elder  Brethren.  In  the  first  place,  it 
appears  to  have  been  admitted  that  if  the  tug  is 
tol>lamethe  ship  is  to  blame  also.  I  have  already 
said  that  I  see  no  reason  for  imputing  any  fault 
to  the  tug  or  tow  on  the  ground  of  sj^ed.  They 
were  going  at  a  moderate  speed  in  the  circum- 
stances which  prevailed.  The  next  point  I  have, 
I  think,  practicisdly  dealt  with^namely,  that  the 
tug  and  tow  improperly  starboarded  their  helms. 
It  IS  difficult  to  arrive  at  an  exact  conclusion  as 
to  what  was  done,  having  regard  to  the  con- 
flicting stories  told  by  the  master  and  mate  of 
the  tug  and  the  ship's  witnesses,  but  I  am  not 
satisfied  that  the  master's  account  is  quite  right 
about  this.  I  do  not  think  I  can  find  am  a  fact 
that  there  was  any  improper  alteration  in  the 
courses  of  the  tug  and  tow  by  helm  action  at  any 
time  prior  to  the  collision.  What  was  done  when 
the  ships  were  in  sight  was  done  in  extrenUa,  I 
rather  prefer  to  accept  the  evidence  of  the  mate 


of  the  tug  than  that  of  the  master,  who  seemed 
to  me  to  get  rather  in  a  fog  in  givmg  his  evidence. 
The  real  point  in  the  case  which   I  think  is 
important  is  the  question  whether  the  tug  ought 
to  nave  stopped  her  engines.    It  is  a  singmar 
fact  in  the  case  that  the  defence  set  up  b^  the 
tug  makes  no  mention  of  hearing  any  whistles 
from  the  Camroae  prior  to  seeing  her.    The  first 
mention  of  the  Camrose  is,  "In  these  <nrcam- 
stances  those  on  board  of  the  tug  saw  the  loom 
of  a  steamship,  which  proved  to  &  the  Camroee, 
coming  from  the  westward,  from  two  to  three 
points  on  the  starboard  bow  and  about  two  oaUes^ 
lengths  distant."    When  evidence  was  given  by 
the  master  of  the  tug  he  practically  admitted 
that  the  whistle  of  the  Cam/rose  was  heard  at  the 
same  time  as  she  was  seen,  and  when  he  came  to 
be  cross-examined  it  seemed  clear,  both  from  his 
fuller  evidence  and  from  his   mate's  evidence, 
that  the  whistle  of  the  Camrose  had  been  heard 
at  an  interval  before  she  was  seen,  and  that  she 
was  seen  and  the  whistle  was  heard  aboat  the 
same  time.     The  master  said,  "We  heard  two 
signals  from  him,  one  before  we  sighted  him  and 
one  when  we  sighted  him ;  four  minutes  between 
the  two."    I  doubt  whether  his  four  minutes  is 
right,  but  he  certainly  heard  one  and  then  another. 
The  mate  said,  "I  heard  one  blast  before  we 
saw  her,  some  distance  off.    Notiiing  was  done 
to  the  helm  or  engines  then.    I  heard  another 
blast,  and  .then  saw  the   steamer  only    600fth 
off."    That  is  quite   a  different  story  to  that 
pleaded  by  the  tug,  and  it  is,  substantially,  as  I 
read  it,  the  story  told  by  the  Due  d'Aumale*B 
witnesses,  whose  story  is  that,  "  In  these  oircam- 
stances the  whistle  of  a  steamshin  was  heard  by 
those  on  board  the  Due  d'Aumale  on  the  star- 
board bow.    The  Due  d^AumoLe  was  kept  on  her 
course,  and  the  whistle  of  the  tug  oontiniied  to 
be  sounded  one  long  and  two  short  blasts   at 
proper  intervals.     Soon  afterwards  the  whiatle 
was  again  heard,  and  after  a  short  into-val  a 
steamship,  which  proved  to  be  the  Camrose^  came 
in  sight,  two  or  three  points  on  the  starboard  bow 
of  the  Due  d'AwnaJe,  and  about  a  quarter  of  a 
mile  distant."     That  is  substantially  what  the 
captain  of  the  Due  d*Aumale  said.  So  there  se^ns 
no  doubt  that  the  steamer'n  whistle  was  heard, 
and  then   there  was  an  interval,  and  then   it 
was    heard    again    and   the    vessel   was   seen. 
That  gives  rise  to  the  i)oint  whether  the  tag 
ou^ht  to  have  stopped  her  engines  in  the  posatioii 
which  her  mast^  and  mate  described,  Yrhm  thetr 
evidence  is  considered  as  I  have  considered  it,  and 
when  the  evidence  from  the  ship  is  considered. 
The  point  made  by  the  defendants  is  that  the  i^ 
and  tow  ought  not  to  have,  in  the  circumstances, 
stopped  at  all,  but  ought  to  have  kept  on,  as 
avowedly  they  did.    That  they  kept  on  at    the 
speed  at  which  they  were  goin^,  whether  it  -was 
two  or  three  knots — ^possibly  it  was  only  two-— 
there  is  no  doubt  whatever,  practically  until  the 
collision  took  place.    The  tow-rope  was  tanfc  all 
the  time,  and  therefore  the  ship  was  making  the 
same  progress   as  the  tug  was  making.      The 
defendant  say  in  these  circumstances  that  tiiey 
had  no  reason  to  stop.    The  plaintiffs'  contentioii 
is  that  the  tug  ought  to  have  stopped  and  let  the 
way  run  off  the  smp,  so  that  danger  of  collision 
or  dangei*  of  any  serious  blow  might  have  been 
averted.    Let  us  first  look  at  the  podtions  of  the 
vessels.    The  Camrose  was  heading  up  Ohmmei, 
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approaclimg  Dongeness  on  an  np-Ohannel  oonrse. 
The  tog  and  tow  were  heading  down  Channel, 
bnt  headinff  W.S.W.,  making  for  Cherbourg,  and, 
therefore,  utej  were  crossing,  or  rather  jmriing 
to  the  southward  from  the  nsoal  Channel  course 
there,  and  it  seems  to  me  that  the  moment  the 
whisUe  was  heard  on  the  starboard  bow  the  posi- 
tion  probably  was— almost  a  certainty — ^that  that 
steamer  was  on  a  crossing  course  to  theirs,  and, 
the  whistle  being  heard  on  the  starboard  bow, 
every  movement  forward  brought  those  vessels 
into  closer  proximity.  Therefore  the  position  is 
such  that  the  greatest  precaution  should  be  taken 
to  avoid  daneer  and  to  minimise  it  in  every  way 
possible.  That  seems  to  me  absolutely  clear,  ana, 
when  I  have  listened  to  the  evidence  given  by  the 
master  of  the  tug  and  the  mate,  I  cannot  see  that 
they  have  sugged»d  that  there  was  any  difficulty 
whatever  in  the  tug  stopping  so  as  to  allow  the 
way  to  run  off  the  ship.  I  have  asked  the  Elder 
Brethren  their  advice  on  this,  which  is  a  nautical 
question,  and  I  have  had  some  difficulty  about  it, 
especially  because  of  what  I  have  been  referred 
to  in  the  case  of  The  Lord  Bangor  (tihi  tup.). 
That  is  why  I  have  pointed  out  in  this  case  tnat 
the  circumstances  were  such  that,  if  it  could 
possibly  be  done,  such  action  should  be  taken  to 
avert  all  danger  of  collision.  The  Elder  Brethren 
have  advised  me  that  in  this  case  the  tug  could 
have  stopped  without  encountering  any  difficulty 
with  regard  to  her  tow,  sufficiently  to  let  the  way 
run  off  the  tow — ^that  the  circumstances  of  the 
eaae  which  I  have  described  admitted  of  this  being 
done,  and  in  the  position  of  the  vessels  it  would 
have  been  proper  seamanship  to  do  so.  That 
seems  to  me  to  put  an  end  to  the  matter,  because 
if  the  ship's  way  had  been  taken  off  by  the  tag's 
stopping  it  is  quite  obvious  that  the  collision 
which  took  place  would  not  have  taken  place.  I 
do  not  think  that  that  leaves  anything  more  to 
consider  in  connection  with  the  navigation  of  the 
vessels.  The  result  is  that  I  find  there  y^aa  no 
blame  in  this  case  on  the  part  of  the  Camrose, 
but,  on  the  other  hand,  tiiat  the  Challenge  and 
the  i>tcc  d*Aumale  must  be  held  to  blame. 

The  next  point  taken  by  the  defendants,  the 
Compagnie  Maritime  Francaise,  is  that  there  has 
been  a  decision  between  tne  plaintiffs  and  the 
owners  of  the  Due  d'Aumale  which  binds  the 
plaintiffs,  so  that  they  cannot  proceed  with  the 
present  case.  When  the  matter  is  discussed 
objection  is  taken  b^  the  plaintiffs  that  the 
questions  at  issue,  which  decide  the  merits  of  the 
case,  have  never  been  determined  at  all  between  the 
plaintiffs  and  the  defendants  in  this  case.  They 
certainl]^  never  have  been  determined  between 
the  plaintiffs  and  the  tugowners;  and  it  is 
said  they  have  never  been  determined  in  any 
shape  or  form  between  the  plaintiffs  and  the 
owners  of  the  Due  d^Aumale.  The  matter  has 
been  treated  in  a  very  summary  way  before  me.  I 
have  had  nothing  hsmded  in  except  some  admis- 
sions, a  copy  of  a  judgment  obtained  at  Nantes 
by  the  owners  of  the  Due  d*Aumdle,  and  copies  of 
some  pleadings  and  form  of  judgment  at  Antwerp. 
But  giving  the  best  judgment  I  can  on  the  way 
the  matter  has  been  discussed  before  me,  as  I 
understand,  what  has  taken  place  is  this:  The 
owners  of  the  Due  d'Aumale  arrested  the  Camrose 
at  Antwerp  in  order  to,  if  possible,  levy  upon  that 
ship,  or  the  baQ  g^ven  for  it,  the  amount  of  a 
judgment  which  th^  might  afterwards  obtain  in 


Nantes.  Proceedings  were  instituted  by  them  at 
Nantes  subsequent,  as  I  understand  to  the  time 
when  the  ship  was  arrested  at  Antwerp,  and  those 

Eroceedings  were  entered  in  the  Commercial  Tri- 
unal  at  Nantes  for  the  purpose  of  obtaining  a 
decision  that  the  Camrose  was  to  blame  for  the 
collision,  and  liable  for  the  damages  which  the 
owners  of  the  Due  d'Aumale  sought  to  recover 
from  the  owners  of  the  Camrose.  The  owners  of 
the  Camrose  did  not  appear  in  that  suit,  as  is 
recorded  in  the  admission  that  has  been  made. 
They  were  not  at  the  commencement  of  the  suit, 
nor  at  any  time  subsequentiy,  within  the  territory 
of  the  Republic  of  France,  and  not  subject  to  thfi 
jaris^ction  of  the  siud  court,  and  they  never 
appeared  in  that  suit.  The  suit  was  proceeded 
with,  and  treated  as  a  suit  by  default,  and  a  judg- 
ment was  obtained  in  the  tribunal  at  Nantes, 
which,  in  effect,  appears  to  me  to  hold  the  owners 
of  the  Camroee  responsible  for  damages  sustained 
by  the  owners  of  the  Due  d'Aumale.  Then,  having 
obtained  that  judgment,  the  plaintiffs  in  the 
French  proceedings  took  steps  to  enforce  their 
proceedings  in  which  they  had  arrested  the 
Camrose  at  Antwerp.  As  I  understand  from  the 
copied  judgment  before  me  the  Civil  Tribunal  at 
Antwerp  determined  that  an  exequatur  of  the 
judgment  given  by  tiie  tribunal  at  Nantes  is  to 
be  granted,  but  the7  have  no  jurisdiction  as 
regards  Buys  and  do.,  who  have  given  bail  to 
prevent  the  arrest  of  the  Camrose.  The  only 
point  that  is  taken  for  the  present  defendants,  thd 
owners  of  the  Due  d'Aumale^  is  that  by  appear- 
ing in  Belgium  to  stop  their  ship  being  arrested 
they  have  in  some  way  assented  to  the  jurisdic- 
tion of  the  French  Tribunal  at  Nantes.  1  confess 
I  am  wholly  unable  to  follow  that  point  at  all. 
It  seems  to  me  that  tiie  owners  of  the  Camrose 
were  in  no  way  bound  to  submit  to  the  jurisdiction 
of  the  court  in  France.  They  did  not  appear  and 
were  not  there,  and  they  owed  no  allegiance.  It  is 
now  said  they  were  bound  to  appear  at  Nantes, 
because  their  ship  had  been  arrested  in  Belgium 
to  enforce  a  judgment  not  jet  obtained  at  Nantes. 
It  may  be  that,  by  not  appearing  at  Nantes,  they 
have  left  themselves  in  the  position  of  having  this 
judgment  somehow  enforced  against  them  in 
Belgium ;  but  I  am  not  informed  at  present  how 
that  is  going  to  be  done.  There  is  no  evidence 
before  me  of  any  jurisdiction  over  the  bail,  or  to 
try  the  merits.  There  is  no  doubt  whatever  that 
the  question  of  the  merits  has  never  been  tried 
an^here;  and  that  being  so,  as  I  say,  the  whole 
pomt  is  that,  somehow  or  other,  because  the 
owners  of  the  Camrose  have  appeared,  when 
no  suit  had  been  instituted  in  France,  to  stop  the 
arrest  of  the  ship  in  Belgium,  they  have  submitted 
to  the  jurisdiction  of  the  tribunal  in  France.  I 
fail  to  understand  how  that  is  substantiated.  It 
seems  to  me  that  that  is  no  bar  to  the  judgment  I 
have  pronounced,  holding  the  two  sets  of  defen- 
dants to  blame. 

Solicitors  for  the  plaintiffs  Thomas  Cooper 
and  Co. 

Solicitors  for  the  defendants  the  owners  of  the 
tug  Challenge,  Williamson,  HiU,  and  Co.,  agents 
for  B.  and  B.  F.  Kidd,  North  Shields. 

Solicitors  for  the  defendants  the  owners  of  the 
Due  d'Aumale,  W,  Crump  and  Son. 
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Oct,  28  and  Nov.  2, 1903. 

(Before  Babnbs,  J.  and  Tbinitt  Masters.) 

TfiB  Due  d'Aumalb  (No.  2).  (a) 

Scdvaqe — Tug  and  tow — ColUHon  partly  due  to 
negligence  of  master  of  tug — BighU  of  crew  of 
tug  to  he  rewarded. 

The  fact  that  under  a  contract  of  towage  the  tug 
18  to  be  considered  the  servant  of  the  tow  does 
not  entitle  the  tug  oumers  to  claim  salvage  for 
services  to  the  tow  rendered  necessary  by  a 
collision,  partly  brought  about  by  the  negligence 
of  the  master  of  the  ttig. 

Wliere  a  tug  has  caused  dam^e  to  the  tow  through 
the  negligence  of  the  master  of  the  tug,  and 
the  assistance  of  the  tug  has  had  to  be  tcJcen  by 
the  tow  in  order  to  salve  her,  the  other  members 
of  the  crew  are  not  entitled  to  recover  salvage. 

Action  for  salva^  by  the  owners,  master,  and 
crew  of  the  8team-tag  Challenge  against  the 
owners  of  the  French  barque  Due  d*Aum<de, 

A  ooUision  ooonrred  on  the  22nd  Jane  1902, 
in  the  English  Channel,  between  the  steamship 
Camrose  and  the  Due  d^Aumale,  which  at  the 
time  was  on  a  voyage  from  London  to  Cherbourg 
in  tow  of  the  plaintiffs'  tug  Challenge,  The  Due 
d*Aumale  was  considerably  damaged  in  conse- 
quence, and,  at  the  recjuest  of  her  master,  was 
towed  by  the  Challenge  into  Calais  for  repairs. 

At  the  trial  of  the  collision  action  brought  by 
the  owners  of  the  Camfrose  against  the  owners  of 
the  Challenge  and  the  Due  d'Aumale,  the  learned 
judge  came  to  the  conclusion  that  the  collision 
was  solely  caused  by  the  negligent  navigation  of 
the  Challenge  and  tiie  Due  d*Aumale, 

By  the  contract  of  towage  entered  into  by  the 
owners  of  the  Due  d^Aumale  and  the  Elliott 
Steam-tug  Company  Limited,  the  owners  of  the 
Challenge,  it  was  agreed  {inter  alia) : 

That  the  owners  of  the  ateam-tage  are  not  to  be 
anfwerable   or   aoooontable   for  any  loss  or  damage 
whatsoever,  by  ooUision  or  otberwise,  whioh  may  hi^pen 
to  or  be  ocoasioned  by  any  of  the  cargoes  on  board  of 
the  same  while  snoh  vessel  is  in  tow,  whether  arising 
from  or  oocasioned  by  any  accident  or  by  any  omission, 
breach  of  duty,  mismanagement,  negligence,  or  defaolt 
of  them  or  their  servants    .    .    .    and  that  the  owner 
or  persons  interested  in  the  vessel  or  craft  so  towiog, 
or  of  the  cargo  on  board  of  the  same,  shall  and  do 
undertake,  bear,  satisfy,  and  indemnify  the  tngowners 
against  aU  liability  for  the  above-mentionedmatters ; 
and  especially  that  to  all  intents  and  parposes  what- 
soever tbe   master   and  crew  of  the  tog  or  togs  so 
towing  shall  be   deemed  and   considered  to  be  .the 
servants  of    the  oimerf,    master,    and   crew   of   the 
vessel   or   craft  towed,  the   tngowners  being    in    no 
way  liable  for  any  of  their  acts  or  for  any  of  the  oonse- 
qnences  of  the  causes  above  excepted.  The  acceptance, 
hiring,  or  employing  of  a  steam*tng  is  not  to  prejn- 
dice  any  claim  the  steam*tng    owners  msy  have  to 
salvage  remnneration  for  any  extra  services  tba*:  may 
be  rendered  to  the  sbip  or  cargo  from  or  arising  ont  of 
circamstanoes  not  existing  or  contemplated  at  the  time 
of  each  acceptance,  hiring,  or  employment. 

The  services  consisted  in  towing  the  Due 
d*Aumale  after  the  collision  to  Calais. 

There  was  a  dense  fog  at  the  time,  and  the 
Due  d^Aumale  was  making  water  rapidly, 
and  had  6ft.  of  water  in  the  hold  on  her  arrival 
nt  Calais. 

{a)  Beported  by  CBRliiTOPaift  Hiad,  Esq.,  Barrls(er-ai-Law. 


The  facts,  except  as  to  the  alleged  depth  of 
water  in  the  hold  of  the  Due  d'Aumale  after  the 
collision,  and  the  danger  of  her  sinking,  were 
admitted  by  the  defendants,  but  it  was  oontended 
that  the  plaintiffs  were  not  entitled  to  salvage 
at  all  as  they  had  themselves  been  guilty  of 
negligence  in  causing  the  collision. 

It  was  agreed  between  the  plaintlib  and  defen- 
dants that  the  negligence  of  the  tug  was  that  of 
the  master  alone. 

Aspinall,  K.C.  and  Nelson  for  the  plaintiffs.— > 
It  is  submitted  the  plaintiffs  are  entitled  to 
salvage.  Under  the  towage  contract  those  oa 
the  tug  were  the  servants  of  the  tow,  and  the 
right  to  claim  salvage  was  expressly  reserved. 
Apart  from  contract*  the  tug  is  tne  servant  of  tbe 
tow: 

The  Romance,  83  L.  T.  Bep.  488 ;  9  Asp.  Mar.  Law 
Cas.  149  ;  (1901)  P.  15. 

There  was  no  breach  of  duty  between  the  tug  and 
the  tow,  and  the  owners  of  the  tug  are  not  to  be 
deemed  to  be  vn'ongdoers : 

MUbum  V.  Jamaica  Fruit  Company,  83  L.  T.  Rfeix. 
321 ;  9  Asp.  Mar.  Law  Cas.  122;  (1900)  2  Q.  B. 
540. 

As  between  the  tug  and  her  tow,  there  was 
no  negligence  on  the  part  of  those  in  charge 
of  the  tug.  They  were  merely  obeying  the 
orders  of  the  tow,  and  they  were  bound  to  obey 
them: 

The  Altair,  76  L.  T.  Bep.  263;  8  Asp.  Mar.  Law 
Cas.  224 ;  (1897)  P.  105. 

The  parties  have  agreed  that  the  owner  of  the 
tow  shall  be  responsible,  and  the  master  is  for  all 
such  purposes  his  servant.  The  tug  must  con- 
tinue to  perform  her  contract  if  possible,  but  on 
salvage  terms : 

The  Minnehaha,  4  L.  T.  Bep.  810 ;  1  Mar.  Law  Cas. 

0. 8.  Ill ;  Lnsh.  335. 

In  The  Five  8Uel  Barges  (63  L.  T.  Bep.  499; 
6  Asp.  Mar.  Law  Cas.  580 ;  15  P.  Div.  142)  the 
tug  was  bound  to  stop  and  rescue  the  barges,  but 
it  was  held  she  was  entitled  to  salvage  for  so 
doing.  Even  if  the  owners  cannot  claim  salvage 
owing  to  the  collision  having  been  partly 
caus^  by  the  negligence  of  the  master,  the  crew 
are  entitled  to  do  so.  The  point  has  never 
been  argued,  and  it  seems  to  have  always  been 
assumed  that  they  are  identified  with  the 
wrongdoing  of  the  ship.  This  is  no  longer  good 
law: 

The  Bemtno,  58  L.  T.  Bep.  428 ;  6  Asp.  Mar.  Law 
Cas.  257 ;  13  App.  Cas.  1. 

If  there  has  been  no  pei*sonal  wrongdoing  on  the 
part  of  the  claimants,  it  is  submitted  they  are 
entitled  to  be  rewarded. 

Carver,  K.C.  and  Noad  for  the  defendants  eonirOt 
— The  accident  did  not  put  an  end  to  the  towage 
contract.  A  man  who  has  been  negligent  and 
rendered  salvage  necessary  cannot  claim  salvage, 
and  nobody  ought  to  profit  by  his  own  wrong- 
doing : 

The  Cargo  em  Capella,  16  L.  T.  Bep.  800 ;  2 
Law  Cm,  O.  S.  552 ;  L.  Bep.  1  A.  A;  £.  356; 

The  Robert  Dixon,  42  L.  T.  Bep.  341 ;  4  Asp. 
Law  Cas.  246  ;  5  P.  Div.  54. 

Here  the  court  has  expressly  found  that  tbem 
was  negligence  on  the  part  of  the  tug,  and  it  has 
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been  agreed  between  the  parties  that  the  negli- 
gence of  the  tog  was  that  of  the  master  alone : 
The  Alairt  (ubi  sup.). 

No  doubt  there  are  cases  where  the  crew  can  make 
a  claim  and  the  shipowners  cannot : 

The  Maria  Jane,  U  Jar.  857  ; 
The  Sappho,  24  L.  T.  Bep.  795  ;  3  Mar.  Law  Cm. 
O.  8.  521 ;  L.  Bep.  3  P.  C.  690. 

All  that  the  crew  did  in  this  case  was  what  they 
wonld  be  bound  to  do  under  their  contract  of 
serrioe.  Where  salvage  is  claimed,  it  must  be 
shown  that  the  person  claiming  it  was  under  no 
duty  to  do  the  work,  and,  in  order  to  be  entitled 
to  claim  salvage,  the  crew  must  show  that  they 
have  done  something  outside  their  ordinary 
duties : 

The  Cargo  ex  Capella  {uhi  sup.). 

The  following  cases  and  authority  were  alsd* 
referred  to  in  the  course  of  the  argument : 

The  Qlenfruin,  52  L.  T.  Bep.  769  ;  5  Aap.  Mtf .  Law 

0*8.418;  lOP.  DiT.  103; 
The  President  Ludwig,  Shipping  Gasette,  May  16, 

1901; 
The  Olengaber,  27  L.  T.  Bap.  886;  1  Asp.  Mar. 

Law  Cas.  401 ;  L.  Bep  8  A.  ft  E.  534; 
Kennedy  on  Salvage,  pp.  72  and  94. 

Babnkb,  J.— In  this  case  the  Elliott  Steam-tug 

Company  and  others,  the  owners,  master,  and 

crew  of  the  steam-tug  ChtUlenye,  are  seeking  to 

recover  salvase    for  services   rendered  to    the 

Due   d^AumaJe,   her   cargo,    and   freight.    The 

facts  in  the  statement  of  claim  are  admitted, 

except  that "  6ft."  shall  be  subtituted  for  "  13ft." 

of  water  in   par.  4,  and   that  the  probability 

of  the  vessel  sinking  shall  be  judsed  of  by  the 

court,  subject  to  the  evidence  of  the  defendants' 

master  and  his  documents.    It  was  admitted  also 

that  what  was  decided  in  the  previous  case  which 

I  heard — ^the  suit  between  the  Camroee  and  the 

Challenge  and  the  Due  d*Aumale — ^namely,  that 

the  collision  which  took  place  was  caused  by  the 

negligence  both  of  the  Challenge  and  of  the  Due 

d'Aumale,  and  that  the  negligence  of  the  ChaU 

lenge  was  that  of  her  master.    That  has  been 

admitted  in  this  present  case,  so  that  the  facte 

are  not  in  dispute.    They  give  rise  to  certain  ques- 

tions  of  law.  The  Challenge  and  the  Due  d*Au7n<de 

were  somewhat  to  the  west  of  Dungeness  when  the 

collision  took  place,  and  after  the  collision  the 

ChaUengetowedihe Due d'Aumale to Cb]b\b,    The 

services  for  which  salvage  is  claimed  consisted  in 

what  was  done  subsequent  to  the  collision  and  up 

to  the  time  when  the  vessel  was  left  at  Calais. 

It  is  said,   first  of  all,  that  the  olaintifts,  the 

owners,  master,  and  crew  of  the  Challenge,  can 

recover  no  salvage  remuneration  at  all  because 

the  collision  and  what  happened  afterwards,  as  a 

consequence  of  it,  were  due  to  the  nesligenoe 

which  I   have  referred  to    on  board  the   Due 

d'Aumale  and  on  board  the  tug.     I  deal  for  a 

moment  with  the  general  question,  because   a 

second  question   has   been   discussed — namely, 

whether  the  crew  or  the  owners  of  the  tug — 

uiybody  other  than   the  person  who   was   the 

actual   negligent  person— can    recover  salvage. 

The  first  point  appears  to  me  to  depend  upon 

the  decisions  and  principles  which  have  guided 

this  court  in  arriving  at  its  judgments  on  the 

subject  of  salvage  services.    There  is  only  one 

matter  to  refer  to  further  before  dealing  with 


this  case.  Mr.  Aspinall,  for  the  plaintiffs,  relies 
on  the  towage  contract  which  was  entered  into 
between  the  owners  of  the  Due  d^Aumale  and  the 
Elliott  Steam- tug  Company,  under  which  the  Due 
d*Aumale  was  to  be  towed  from  London  to  Cher- 
hours.  There  are  conditions  on  the  back  of  it 
which  he  says  affect  the  present  case.  Those 
conditions  are  very  long.  1  have  read  them  care- 
fully, and  I  take  the  view  presented  by  the  defen- 
dants in  connection  with  the  exceptions  referred 
to— namely,  that  they  really  are  exceptions  which 
excuse  the  owners  from  liability,  but  do  not 
affect  this  present  question  of  salvage  services. 
The  question  of  the  general  position  where  what 
has  happened  is  due  to  the  negligence  both  of  the 
tug  and  of  the  tow  has  been  discussed  in  one  or 
twro  cases,  amongst  others  in  The  Minnehaha  (uhi 
8up.),  in  which  that  well-known  judgment,  which 
is  set  out  in  so  many  subsequent  cases,  and  in 
the  text^  books,  is  to  be  found.  There  is  one 
passage  in  it  which  is  of  importance  (4  L.  T. 
ttep.,  at  p.  812 ;  1  Mar.  Law  Cas.  O.  S.,  at  p.  112 ; 
Lush.,  at  p.  348) :  "  If  the  danger  from  which  the 
ship  has  been  rescued  is  attributable  to  the  fault 
of  the  tug ;  if  the  tug,  whether  by  wilful  miscon- 
duct, or  by  neffligence,  or  by  the  want  of  that 
reasonable  skill  or  equipments  which  are  im- 
plied in  the  towage  contract,  has  occasioned  or 
materially  contributed  to  the  danger,  we  can  have 
no  hesitation  in  stating  our  opinion  that  she  can 
have  no  claim  to  salvage."  It  has  been  said  that 
such  observations  do  not  apply  where  both  tug 
and  tow  are  negligent,  but  m  my  judgment  that 
cannot  be  said  in  face  of  such  a  case  as  The  AUair 
{ubi  stfp.).  There  a  tug  was  held  responsible  for 
the  direction  of  the  course,  and  having  been 
found  negligent  in  reapect  of  it  and  in  not  taking 
soundings,  her  claim  for  salvage  was  dismisse£ 
There  was  in  that  case  a  counter-claim  by  the 
defendants.  It  was  also  dismissed,  because  their 
master  was  held  guilty  of  contributory  negligence 
in  allowing  the  tug  to  run  on  instead  of  or&ring 
her  to  haul  off  when  approaching  a  difficult  port 
in  foggy  weather.  There  was  negligence  of  both 
tug  and  tow,  and  both  claim  and  counter-claim 
were  dismissed.  The  Robert  Dixon  {ubi  ewp.)  has 
been  cited  to  me,  but  I  do  not  think  there  was  any 
point  there  of  negligence  on  the  part  of  both 
tug  and  tow.  But  one  part  of  the  judgment  of 
the  late  Lord  Esher,  then  Brett,  L  J.,  is  very 
important,  where  he  says  :  '*  The  plaintiffs,  bemg 
under  a  towage  contract,  bring  this  action,  in 
which  they  assert  that  the  towage  service  was 
altered  into  salvage ;  and  it  seems  to  me  that  the 
plaintiffs  are  in  this  position,  that  it  lies  on  them 
to  show  that  the  change  occurred  without  any 
want  of  skill  on  their  pait,  but  by  mere  accident 
over  which  they  had  no  control.  The  burden  of 
proof  on  both  the  affirmative  and  the  negative 
issues  is  on  the  plwitiffs^ — that  is,  both  that  there 
was  an  inevitable  accident  beyond  their  control 
and  that  they  showed  no  want  of  skill."  It 
appears  to  me,  apart  from  the  (question  of  indivi- 
duals, with  which  I  will  deal  in  a  moment,  that 
where  there  is  an  occurrence — I  will  not  use  the 
word  accident — which  requires  services  of  a 
salvage  nature,  and  that  occurrence  has  originated 
in  the  negligence  of  both  tug  and  tow,  the  tug 
cannot  claim  any  salvage  for  services  afterwards 
rendered  in  extricating  the  ship  from  the  diffi- 
culty in  which  she  has  oeen  placed  by  that  joint 
negUgeoce, 
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The  next  point  which  has  been  taken  is  that 
at  any  rate  those  persons  on  the  tog  who  were 
not  negligent,  and  even  her  owners,  beoanse  they 
were  not  negligent  personally,  can  recover  for 
salvage  services.  Mr.  AspinaU  ar^es  for  the 
crew,  other  than  the  master,  on  this  point,  and 
for  the  owners.  As  far  as  the  owners  are  con* 
oemed,  it  seems  to  me  that  this  point  depends 
partly  npon  this  contract  which  he  nas  referred  to 
and  which  to  my  mind  does  not  aifect  the  ques- 
tion of  salvaffe  at  all ;  and  that  they  really  stand 
or  fall  by  the  negligence  of  their  master,  and 
cannot  recover,  for  the  reasons  I  have  already 
given,  for  salvage  services.  I  do  not  thins 
it  trne  in  this  case  to  say,  as  he  contended, 
that  the  tag  was  under  no  obligation  what- 
ever afterwards  to  do  anything  for  the  ship. 
It  seems  to  me  not  carrying  oat  the  principles  to 
be  found  in  The  MinnehSia  (ubi  ^ttp.),  in  that 
part  of  the  judgment  set  out  4  L.  T.  Bep.,  at 

£.  811 ;  1  Asp.  Mar.  Law  Gas.  O.  S.,  at  p.  112 ; 
lUsh.,  at  p.  ^7.  I  cannot  regard  the  tag,  in  a 
case  of  this  kind,  as  released  from  all  duty 
towards  the  tow.  It  seems  to  me  that  after  the 
accident  happened  she  was  not  relieved  from  all 
obli^tion  towards  the  ship,  bat  that  if  salvage 
services  were  performed  in  getting  the  ship  out 
of  difficulty,  there  would  be,  to  use  the  language 
of  the  Privy  Oouncil, "  services  of  a  different  cls^ 
and  bearing  a  higher  rate  of  payment,"  and  it 
would  be  "  held  to  be  implied  in  the  contract  that 
the  tug  "  should  be  '*  paid  at  such  higher  rate.'*  But 
in  this  case  there  would  be  no  payment  for  reasons 
I  have  already  given,  because  there  was  negligence 
on  the  part  of  the  master  contributing  to  the 
situation  from  which  the  ship  had  to  be  relieved. 
So  I  cannot  accept  the  view  that  the  tug  was 
under  no  obligation  whatever  to  the  tow,  as  con- 
tended for  by  the  plaintiffs.  A  good  deal  seems 
to  me  to  follow  m>m  that,  because  I  have  no 
doubt  whatever,  for  the  reasons  I  have  given,  that 
the  tugowners  and  the  master  cannot  recover 
in  this  case,  because  of  the  negligence  of  the 
master.  But  the  contention  furuier  is  that  the 
crew  at  any  rate  can  recover— those,  I  mean,  who 
are  not  responsible  for  this  disaster.  So  far  as  I 
know  it  is  the  first  time  this  point  has  been 
raised,  so  as  to  endeavour  to  separate  the  crew 
from  the  master  or  the  negligent  person  in  a  case 
of  this  kind,  of  tug  and  tow.  There  have  been 
one  or  two  cases  which  have  practically  no 
bearing,  to  my  mind«  upon  this  particular  ques- 
tion. There  is  first  of  all  The  Sappho  (uhi  supX 
when  services  were  performed  to  ships  belongmg 
to  the  same  owner,  and  the  master  and  crew 
were  held  entitled  to  salvage.  There  is  also  the 
case  of  The  Olengaber  (tibi  «up.),  where  by  the 
improper  navigation  of  a  steam-tug  a  vessel  at 
anchor  was  sent  adrift  and  placed  in  jeopardy. 
Another  steam-tug,  the  Wamor,  rendered  assist- 
ance to  the  drifting  vessel,  and  it  was  held  that 
the  owners  of  the  Warrior  were  entitled  to  an 
award,  although  some  of  them  were  also  owners 
of  the  vessel  which  occasioned  the  mischief.  Sir 
B.  Phillimore,  in  giving  judgment  in  that  case, 
said  (27  L.  T.  B>ep.,  at  p.  387 ;  1  Asp.  Mar.  Law 
Gas.,  at  p.  402 ;  L.  Bep.  3  A.  &  E.,  at  p.  535) : 
*'  With  regard  to  the  iVarrtor,  it  has  been  con- 
tended  that  that  vessel  is  not  entitled  to  be  con- 
sidered as  a  salvor,  because  it  appeared  in  evidence 
that  some  of  her  owners  were  also  owners  of  the 
Black  Prince.    This  objection,  if  allowed  to  pre- 


vail, could  not  affect  the  claim  of  the  crew,  nor 
could  it  affect  those  owners  of  the  Warrior  who 
are  not  owners  of  the  Black  Prince,  and  in  my 
opinion  it  cannot  be  sustained.  I  know  of  no 
authority  for  the  proposition  that  a  veasell  whoDy 
unconnected  with  the  act  of  mischief  is  disentitled 
to  salvage  reward  simply  because  she  belongs  to 
the  same  owners  as  the  vessel  that  has  done  the 
mischief.  I  shall  therefore  hold  that  the  Warrior 
is  entitled  to  salvage  reward."  That  jadgment» 
in  the  part  which  I  nave  read,  showed  the  diffsr- 
ence  between  the  claim  of  the  crew  and  the  claim 
of  those  owners  who  were  not  owners  of  the 
Black  Prince,  and  he  allowed  ike  whole  daim— 
at  least  he  allowed,  as  I  understand,  salvage  for 
alL  But  that  case  differs  from  the  view  expressed 
by  Butt,  J.  in  The  Olenfruin  {ubi  eup.),  where  it 
was  held  that  the  master  and  crew  were  entitled 
to  salvage.  The  headnote  to  that  case  is  as 
follows :  *'  A  steamship,  laden  with  cargo,  became 
disabled  at  sea  in  consequence  of  the  breaking  of 
her  crank  shaft.  Such  breakage  was  caused  by  a 
latent  defect  in  the  shaft,  arising  from  a  flaw  in 
the  welding,  which  it  was  impossible  to  disoover. 
Her  cargo  was  shipped  under  bills  of  lading 
which  contained  among  the  excepted  perils, '  aU 
and  every  the  dangers  and  accidents  of  the  seas 
and  of  navigation  of  whatsoever  nature  or  kind.' 
Another  vessel  belongmg  to  the  same  owners 
towed  the  disabled  vessel  to  a  place  of  safety. 
In  an  action  of  salvage  brought  by  the  owners, 
master,  and  crew  of  the  salving  vessel  against  the 
owners  of  cargo  on  the  salved  ship :  Held,  that 
the  master  and  crew  were  entitled  to  salvage,  but 
that  the  owners  were  not,  for  that  there  was  an 
implied  warranty  by  them  that  the  vessel  was 
seaworthy  at  the  beginning  of  the  voyage."  He 
awarded  salva^  to  one  owner  who  was  not  owner 
of  the  ship  unckr  contract,  and  he  awarded  some  to 
the  master  and  officers  and  crew  of  the  other  ship. 
I  can  quite  understand  that  where  the  vessd 
which  renders  salvage  services  is  entirely  nnoon- 
nected  with  the  ship  that  is  salved,  persons,  like 
the  master  and  crew  or  owners,  who  are  in  no  way 
owners  of  the  ship  that  is  salved,  or  under  no  lia- 
bility to  persons  on  board  that  ship,  can  recover 
salvage.  But  I  do  not  think  that  applies  to 
the  case  of  a  tug  and  her  tow.  I  cannot  help 
thinking  one  must  consider  a  little  more 
fully  upon  what  principle  the  court  proceeds  in 
awajrding  salvage.  The  court  is  gpuded — ^I  am 
Bpe^iking  generally  and  without  that  minute  con- 
sideration which  I  should  give  If  I  were  writmg 
my  judgment — by  due  regurd  to  the  benefit  con- 
ferred, combined  with  due  regard  to  the  general 
interests  of  ships  and  commerce;  I  mean  the 
policy  of  what  is  to  be  done  comes  into  conaiderB- 
tion  as  well  as  the  mere  benefit  received.  It 
seems  to  me  that  both  as  a  principle  and  matter 
of  good  policy  it  would  not  be  desirable  to 
encourage  a  crew  to  recover  a  salvage  reward  in 
such  cases  of  tug  and  tow  where  their  master 
had  been  one  of  the  causes  of  the  disaster  from 
which  the  ship  to  which  salvage  service  had  been 
rendered  was  rescued.  There  is  a  case  which 
supports  that  view — ^the  case  of  the  Cargo  en 
Capdla  (ubi  eup,).  In  that  case  Dr.  Lushington 
said  (16  L.  T.  Bep.,  at  p.  800 ;  2  Mar.  Law  Gas.  O.  S., 
at  p.  552;  L.  Bep.l  A.  &  E.,  at  p. 357) :  *'Inmy 
mind  the  principle  is  this,  that  no  man  can  nrofit 
by  his  own  wrong.  .  .  .  The  rule  wonla  bar 
any  claim  for  services  r^dored  to  the  other  shqt 
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lehicli  was  a  co-delinqnent  in  .tbe  collision ;  bnt 
-the  present  claiin,  it  is  to  be  observed,  is  a 
demand  for  salvage  against  tbe  carffo,  the  owners 
•of  wbicb  were  perfectly  innocent.  That,  there- 
fore, was  a  claim  by  the  master  and  crew  of  one  of 
the  colliding  vessels.  In  the  case  of  The  Olenfruin 
{ubi  8up,\  U>  which  I  have  referred,  the  people  on 
the  salving  vessel  had  nothing  whatever  to  do 
with  the  accident  that  happened  to  the  salved 
vessel.  In  the  case  of  The  Olengdber  (ubi  eup.), 
the  steam-tue  which  came  up  and  rendered 
assistance  had  nothing  to  do  with  the  accident 
which  originally  brought  abont  tbe  difficulty;  and 
it  is  a  remarkable  fact,  I  think,  that  no  case  has 
been  cited  to  me  in  which  any  similar  suggestion 
has  been  made  of  the  crew  in  a  towage  case 
recovering  salvage  where  the  master  and  owners 
<x>uld  not.  The  point  must  have  arisen.  It  was 
capable  of  being  made  in  the  Cargo  ex  CapeUa 
{u$i  sup,).  It  was  capable  of  being  mad«)  in  The 
AUair  {ubi  sup.)  and  in  other  cases.  But  it  has 
never  been  suggested,  and  it  seems  to  me  that  it 
may  be  that  the  right  view  to  take  is  this,  that 
the  tugowners  are  not  relieved  entirely  from 
their  contract  by  what  has  happened,  and  when 
they  proceeded  to  render  services  afterwards  they 
were  extricating  themselves  and  their  ship  from  a 
difficulty  in  which  both  had  been  placed  by  joint 
negligence.  In  this  case  what  the  tug  did  was,  in 
^ne  weather,  to  tow  the  ship  to  Ualais.  The 
owners  and  master  could  not  recover,  and  the 
•crew  did  nothing  more  than  their  ordinary  duties 
on  the  tug,  without  any  risk,  iiiat  I  can  see. 
They  did  nothing  more  than,  it  seems  to  me,  their 
ordinary  duties  towards  their  owners  and  master. 
It  may  very  well  be  that  there  might  be  a  case 
of  joint  negligence  producing  a  disaster  to  a  tow, 
where  a  man  might  be  put  on  board  the 
tag,  or  required  to  perform  services  entir^y 
outside  the  ordinary  duties  of  tug  and  tow. 
When  such  a  case  arises  it  can  be  dealt  with. 
But  this  case,  I  think,  can  be  dealt  witii  on  that 
argument  alone  with  which  I  have  already  dealt. 
It  seems  to  me  it  would  be  bad  policy  to  encourase 
sailors  to  hope  and  expect  that  their  master  misht 
get  the  ship  he  was  towing  into  danger,  so  tnat 
they  would  have  to  render  services  for  which  tiiey 
could  recover.  I  think  that  would  be  introducing 
something  extremely  novel  into  this  court,  and 
what  seems  to  me  to  be  a  dangerous  kind  of 
policy.  On  the  whole,  although  this  matter  has 
been  very  fully  discussed,  and  I  have  given  judg- 
ment without  reserving  it,  it  seems  to  me  that  I 
am  right  in  holding  that  no  salvage  award  can  be 
recovered  in  this  case  by  anybody  connected  with 
the  tug.  One  word  more.  I  only  wish  to  refer 
to  the  cases  of  The  Bemina  (ubi  sup.)  and  MUbum 
V.  Jamaica  Fruit  Company  {ubi  sup.).  They 
appear  to  me  to  have  nothing  whatever  to  do 
with  the  present  case.  My  judgment,  therefore, 
must  be  that  the  suit  of  the  plaintiffs  is  dismissed. 
I  think,  in  the  circumstances  under  which  the 
case  has  come  before  the  court— they  are  peculiar 
— the  proper  order  is  that  each  should  pay  their 
own  costs. 

Solicitors  for  the  plaintiffs,  Lowless  and  Co. 
Solicitors  for  the  defendants,  W.  A.  Crump  and 
Son. 
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Tuesday,  Nov.  3, 1903. 

(Before  Babnss  and  Bucknill,  JJ.) 

The  Prince  Llewellyn,  (a) 

Practice — Salvage-^Appeal — Reduction  of  award 

— Costs. 

There  is  no  hard-and-fast  rule  as  to  the  costs  of 

a  successful  appeal  in  a  salvaae  action. 
Where  the    defendants   succeeded   on  appeal    in 

getting  the  amount  of  the  award  considerably 

reduced : 
Held,  that  they  were  entitled  to  the  costs  of  the 

appeal,  the  costs  in  the  court  below  remaining  as 

they  were.  . 

A.FFEA,h  from  a  judgment  of  the  County  Court 
judge  of  Pembroke  Dock,  sitting  with  Nautical 
Assessors,  in  an  action  for  salvage  brought  by  the 
owners,  master,  and  crew  of  the  steamship  Bessie 
Barr  against  the  owners  of  the  schooner  Prince 
Llewellyn. 

The  Jaessie  Barr  was  a  steamship  of  406  tons 
gross  register,  manned  by  a  crew  of  eleven  hands 
all  told,  and  at  the  time  was  on  a  voyage  from 
Garston  to  Bristol  with  a  cargo  of  coal. 

The  Prince  Llewellyn  was  a  small  schooner, 
and  at  the  time  the  services  were  rendered  was 
on  a  voyage  from  Treport  to  Amlwch  with  a  cargo 
of  170  ton3  of  phospbate.  While  on  her  voyage 
she  met  with  bad  weather,  sprung  a  leak,  and 
lost  some  of  her  sails,  and  on  the  16th  Jan.  1903 
she  was  about  three  miles  N.E.  of  the  Bishop's 
Light,  when,  in  response  to  her  signals  of  distress, 
the  Bessie  Barr  took  her  in  tow,  and  brought  her 
safely  into  Fishguard  Bay,  where  she  came  to 
anchor. 

The  distance  towed  was  about  sixteen  miles, 
and  there  was  a  gale  of  wind  blowing  at  the 
time. 

The  value  of  the  Prince  Llewellyn  at  the  time 
the  services  were  rendered  was  lOOl,  of  her  cargo 
86Z.,  and  of  her  freight  311.  lbs.,  making  the  sum 
of  216Z.  15a.  in  all. 

The  learned  County  Court  judge,  on  the  advice 
of  his  assessors,  awarded  the  sum  of  1602.  to  the 
salvors. 

The  defendants  appealed. 

Batten  and  Samson  for  the  appellants. 

BaUhache  and  Roger  son,  for  the  defendants, 
contra. 

The  court  allowed  the  appeal,  and  reduced  the 
amount  awarded  to  701. 

Batten  submitted  that,  on  the  authority  of  The 
KUm^aho  (16  Times  L.  Rep.  155),  the  successful 
appellants  were  entitled  to  the  costs  of  the 
appeal. 

Bailhache  contra. — The  general  rule  of  prac- 
tice is  not  to  allow  costs.    Bee 

The  Gipsy  Queen,  72  L.  T.  Bep.  454;  7  Asp.  Mar. 
Law  Cas.  586;  (1895)  P.  176. 

The  Court  of  Appeal  there  refused  to  give  the 
successful  appellants  in  an  action  for  salvage  the 
costs  of  the  appeal. 

Barnes,  J. — It  is  clear  there  is  no  hard-and- 
fast  rule  as  to  costs,  but  in  the  present  case 
the  successful  appellants  ought  to  have  the  costs 
of  the  appeaL  The  costs  in  the  court  below  will 
remain  as  they  are. 

(a)  Beporied  by  OflaiATOPfliB  Hbao,  linq.,  BarrlBter-at>Iiaw7 
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Solicitor  for  the  appellants,  Newton  0.  Driver, 
agent  for  Smith,  Davies,  and  Co.,  Aberystwitii. 

Solicitors  for  the  respondents,  BottereU  and 
Roche,  agents  for  JoneS'Lloyd,  Pembroke  Dock. 


^01?.  9  and  17, 1903. 

(Before  Babmbs,  J.). 

Thb  Oobdillebas.  (a) 

Collision — Limitation  of  liahility^^Foretgn  vessel 
—  Foreign  certificate  of  registry  —  Order  in 
CouncH-'Double  bottom — Water  ballast — Mer^ 
chant  ShippinQ  Act  1894,(57  &  5S  Vict,  c.  60), 
M.  81,  84,  543,  745.  * 

In  an  action  for  limitation  of  liability  by  owners 
of  a  French  steamship,  the  French  certificate  of 
registry  eupported  by  affidavit  giving  the  gross 
tonnage  exclusive  of  double  bottom,  and  the 
Order  in  Council  of  the  6th  May  1873,  extending 
the  provisions  of  the  Merchant  Shipping  Act 
Amendment  Act  1862  (25  &  26  Vict.  c.  63)  cm  to 
measurement  to  French  vessels,  were  put  in.  A 
further  affidavit  was  filed  alleging  that  the 
double  bottom  for  water  baUast  was  not  used 
for  the  purj^ose  of  carrying  cargo,  stores,  or  fuel. 

Weld,  that  this  was  sufficient  evidence,  and  that  it 
was  not  necessa/ry  that  the  certificate  of  a  Board 
of  Trade  surveyor  under  sect.  81  of  the  Merchant 
Shipping  Act  1894  should  be  also  adduced. 

The  Zanzibar  (68  L.  T.  Bep.  297 ;  7  Asp.  Mar. 
Law  Cas,  258 ;  (1892)  P.  233)  followed. 

Action  by  the  plaintiffs,  the  Soci^t6  Anonyme 
des  Ohargenrs  Reanis,  owners  of  the  French 
steamship  Cordilleras,  to  obtain  a  decree  of 
limitation  of  liability  nnder  the  provisions  of 
the  Merchant  Shipping  Act  1894,  in  respect  of  a 
collision  between  the  CordiUeras  and  the  steam- 
ship  Poplar. 

The  collision  occurred  on  the  8th  Feb.  1902  in 
the  Hiver  Thames,  and  in  conseonence  the  Poplar 
was  considerably  damaged,  ana  was  abandoned 
by  her  crew,  and  subseanently  came  into  collision 
with  the  steamship  morocco  and  seven  barges, 
doing  farther  damage. 

On  trial  of  the  action  the  Cordilleras  was 
found  alone  to  blame  for  all  the  collisions,  and 
her  owners  now  sought  to  limit  their  liability  in 
respect  of  the  damages. 

The  tonnage  of  the  CordiUeras  without  deduc- 
tion for  engine-room  space  was  3262 '26  tons, 
and  the  sum  of  26,098/.  Is.  7<2.  was  paid  into 
court,  being  the  amount  of  the  plaintiffs'  liability 
calculated  on  the  basis  of  8Z.  a  ton. 

In  support  of  their  case  the  plaintiffs  filed  an 
affidavit  by  a  director  of  the  company,  and  also 
put  in  the  certificate  of  French  nationality  and 
registry  of  the  Cordilleras.  From  this  it 
appeared  that  the  tonnage  of  the  Cordilleras  for 
the  payment  of  the  subsidies  allowed  by  the  law  of 
the  30th  Jan.  1893  was  335372  tons.  From  this 
91*46  tons  were  deducted  for  the  space  between 
the  inner  and  outer  plating  of  the  double  bottom 
of  the  vessel  occupied  by  the  water  ballast  tanks, 
leaving  the  gross  tonnage  at  3262*26  tons. 

'  It  was  contended  by  the  plaintiffs  that  the 
Order  in  Council  of  the  5th  May  1873  extending 
the  provisions  of  the  Merchant  Shipping  Act 
Amendment  Act  1862  (25  &  26  Vict.  c.  63)  as  to 

(a)  Ueported  by  Ohribtophbb  Hbad,  Esq.,  Bftrristernkt-Lftw. 


the  registry  of  French  veeaels  made  it  no  longer 
necessary  that  tbey  should  be  remeasured  in 
England,  and  that  the  certificate  of  nationality, 
supported  by  an  affidavit,  was  sufficient ;  f urtiier,. 
that  the  space  occupied  by  the  double  bottom  for 
water  ballast  was  not  included  in  the  measure- 
ment of  the  gross  tonnage  and  that  it  had  been 
properly  deducted. 

The  Order  in  Oonncil  of  the  5th  May  1873  is  as- 
foUows : 

Whereat  by  the  Merohant  Shipping  Act  Amendment 
Act  1862  it  is  enaoted  that  whenever  it  is  made  to 
appear  to  Her  Majesty  that  the  rules  oonoeming  the 
measurement  of  tonnage  of  merchant  ships  for  the  time- 
being  in  force  under  the  principal  Act  have  been  adopted 
by  the  Government  of  any  foreign  conntry,  and  are  in 
force  in  that  conntry,  it  shall  be  lairf nl  for  Her  Majesty 
by  Order  in  Cooncil  to  direct  that  the  ships  of  sncb 
foreign  conntry  shall  be  deemed  to  be  of  the  tonnage 
denoted  in  the  certificate  of  registry  or  other  national 
papers,  and  thereupon  it  shall  no  longer  be  neceseazy 
for  such  ships  to  be  remeasured  in  any  port  or  place  in 
Her  Majesty's  dominions,  bnt  each  ships  shall  be 
deemed  to  be  of  the  tonnage  denoted  in  their  certificates 
of  registry  or  other  papers  in  the  same  manner  and  to 
the  same  extent  and  for  the  same  purposes  in,  to,  and 
for  which  the  tonnage  denoted  in  their  certificates  of 
registry  or  other  papers  in  the  same  manner,  to  the 
same  extent,  and  for  the  same  purposes  in,  to,  and  for 
which  the  tonnage  denoted  in  the  certificates  of  registry 
of  British  ships  is  to  be  deemed  the  tonnage  of  such  ship*. 
And,  whereas  it  has  been  made  to  appear  to  Her  Majesty 
that  the  rales  concerning  the  measurement  of  tonnage 
of  merchant  ships  now  in  force  under  the  Merchant 
Shipping  Act  1854  have  been  adopted  by  the  President 
of  the  French  Bepnblio  and  are  in  force  in  the  French 
dominions,  Her  Majesty  is  hereby  pleased,  by  and  with 
the  advice  of  Her  Privy  Council,  to  direct  that  the 
ships  of  France,  the  certificates  of  French  nationality 
and  registry  of  which  are  dated  on  or  after  the  first 
day  of  June  one  thousand  and  seventy-three,  shall  be 
deemed  to  be  of  the  tonnage  denoted  in  the  said  oertifi> 
cate  of  French  nationality  and  registry. 

The  material  sections  of  the  Merchant  Shipping 
Act  1894  (57  &  58  Yict.  c.  60)  are  as  follows  : 

Sect.  81.  In  the  case  of  a  ship  constructed  with  a 
doable  bottom  for  water  ballast,  if  the  space  between 
the  inner  and  outer  plating  thereof  is  certified  by  a 
surveyor  of  ships  to  be  not  available  for  the  carriage  of 
cargo,  stores,  or  fuel,  then  the  depth  required  by  the 
provisions  of  Bole  1  relating  to  th^  measurement  of 
transverse  areas  shall  be  taken  to  be  the  upper  side  of 
the  inner  plating  of  the  double  bottom,  and  that  upper 
side  shall,  for  the  purposes  of  measurement,  be  deemed 
to  represent  the  floor  timber  referred  to  in  that  rale. 

Sect  84  (1).  Whenever  it  appears  to  Her  Majesty 
the  Queen  in  Council  that  the  tonnage  regulations  of 
this  Act  have  been  adopted  by  any  foreign  country,  and 
are  in  force  there,  Her  Majesty  in  Council  may  order 
that  the  ships  of  that  country  shall,  without  being  re- 
measured  in  Her  Majesty's  dominions,  be  deemed  to  be 
of  the  tonnage  denoted  in  their  certificates  of  registry  or 
other  national  papers,  in  the  same  manner  to  the  same 
extent  upon  the  same  purposes  as  the  tonnage  denoted 
in  the  certificate  of  registry  of  a  British  ship  is  deemed 
to  be  the  tonnage  of  that  ship. 

Sect.  503  (2).  (a)  The  tonnage  of  a  steamship  shall 
be  her  gross  tonnage  without  deduction  on  aoooont  of 
engine  room  ...  (6)  Where  a  foreign  ship  has 
been  or  can  be  measured  according  to  British  law,  her 
tonnage,  as  aaoertained  by  that  measurement,  shall, 
for  the  purpose  of  this  section,  be  deemed  to  be  her 
tonnage,  (c)  Where  a  foreign  ship  has  not  been  and 
cannot  be  measured  according  to  British  law,  tiie 
Surveyor- General  of  ships  in  the  United  Kingdom,  or 


MARITIME  LAW  CASES. 


507 


Adm.] 


Thb  Cobdillbbas. 


[Adm. 


ibt  obief  meaaariiig  offioer  of  any  British  poiSMsion 
abroad,  shall,  on  reoeiving  from  or  by  tbe  dtreotion  of 
the  court  hearing  the  ease,  in  which  the  tonnage  of  the 
ship  is  in  question,  snoh  evidence  oonoeming  the  dimen- 
sions of  the  ship  as  it  may  be  praotioable  to  famish, 
give  a  certificate  nnder  his  hand  stating  what  wonid  in 
bis  opinion  have  been  the  tonnage  of  the  ship  if  she  had 
been  duly  measured  according  to  British  law,  and  the 
tonnage  so  stated  in  that  certificate  shall,  for  the  pur- 
poses of  this  section,  be  deemed  to  be  the  tonnage  of  the 
ship. 

Sect.  745  (1).  (a)  Any  Order  in  ConnoU,  licence, 
certificate,  by* law,  rule,  or  regulation  made  or  granted 
under  any  enactment  hereby  repealed  shall  continue  in 
force  as  if  it  had  been  made  or  granted  under  this  Act. 

Laing,  K.G.  and  Stuhhs  for  the  plaintiffs.— 
The  Order  in  Council  of  the  5th  May  1873  was 
made  under  sect.  60  of  the  Merchant  Shipping 
Act  Amendment  Act  1862,  and  continued  in  force 
under  sect.  745  of  the  Merchant  Shipping  Act 
1894.  Sect.  84  of  the  Merchant  Shipping  Act 
1894  covers  this  case.  The  Cord/illera$  must 
therefore  be  deemed  to  be  of  the  tonnage  deroted 
in  her  French  certificate.  The  measurement  of 
the  space  occupied  by  water  ballast  tanks  has 
never  been  included  in  the  measurement  of  her 
gross  tonnase,  and  the  plaintiffs  ought  not, 
therefore,  to  T>e  made  to  include  it  now. 

Batten  for  the  owners  of  the  Poplar. 

D.  Stephens  for  the  otTuers  of  the  Morocco.-^ 
The  owners  of  the  Cordilleras  are  not  entitled  to 
the  deduction  of  the  91*46  tons  in  respect  of  the 
space  occupied  in  the  double  bottom  by  water 
ballast.  The  certificate  produced  is  not  sufficient. 
The  Zanzibar  (68  L.  T.  Rep.  297 ;  7  Asp.  Mar. 
Law  Oas.  258 ;  (1892)  P.  233)  does  not  support  the 
plaintiff's  contention.  They  must  produce  a 
<sertificate  of  a  surveyor  of  ships  appointed  by  the 
Board  of  Trade,  showing  that  tne  space  is  not 
available  for  the  carriage  of  cargo,  stores,  or 
fuel.    See 

The  Merchant  Shipping  Act  1894,  as.  81,  724  (2) 
and  Bched.  2,  r.  1  (2). 

•Sect.  21  (2)  of  the  Merchant  Shipping  Act  1854 
provided  for  the  measurement  to  be  to  the  upper 
side  of  the  floor  timber.  Sect.  5  of  the  Merchant 
Shipping  (Tonnage)  Act  1889  (52  &  53  Vict, 
c.  4§)  provided  that  in  the  case  of  a  ship  with  a 
double  bottom  for  water  ballast  the  upper  side  of 
the  inner  plating  of  the  double  bottom  was  to 
be  taken  to  represent  the  floor  timber,  but  under 
it  the  certificate  of  a  surveyor  appointed  by  the 
Board  of  Trade  was  necessary  in  order  to  show 
that  the  space  was  not  available  for  the  carriage 
of  cargo,  stores,  or  fueL  Sect.  503  of  the  Merchant 
•Shipping  Act  1894  provides  the  mode  of  measure- 
ment for  a  foreign  ship.  Although  sect  84  pro- 
vides for  the  acceptance  of  a  foreign  certificate  of 
registry,  that  does  not  override  the  provisions  of 
sect  81,  and  the  result  is  that  the  Act  cannot  be 
-complied  with  by  the  owners  of  a  foreign  ship : 

The  Cathay,  82  L.  T.  Bep.  823  ;  9  Asp.  Mar.  Law 
Cas.  100. 

It  was  there  held  that  the  owners  of  a  Danish 
ship  could  not  avail  themselves  of  the  provisions 
of  sect  503,  sub-sect.  2  (a)  of  the  Merchant 
•Shipping  Act  1894  witii  regard  to  the  crew  space, 
as  they  were  unable  to  produce  the  required 
-certificate  under  sched.  6  of  the  Act. 

Balloch  for  owners  of  cargo  on  board  the 
Jiforoeco, 


Laing,  K.C.  in  reply. — The  Cathay  {ubi  sup.)  is 
not  in  point.  There  it  was  held  that  the  owners 
of  a  foreign  ship  were  not  entitled  to  make  any 
deduction  from  the  gross  tonnage  because  the 
certificate  under  sched.  6,  par.  3,  of  the  Merchant 
Shipping  Act  1894  had  to  be  given  by  a  surveyor 
of  ships  to  the  collector  of  customs  at  the  time 
when  the  ship  was  registered.  No  deduction  is 
sought  to  be  made  from  the  gross  tonnage  in  the 
present  case.  In  ascertaining  the  gross  tonnage 
under  the  Act,  the  space  occupied  in  the  double 
bottom  by  water  ballast  is  always  deducted.  The 
effect  of  the  Order  in  Council  is  to  prevent  the 
necessity  for  re  measurement,  and  the  tonnage 
denoted  in  the  certificate  of  registry  of  a  foreign 
ship  must  be  deemed  to  be  the  tonnage  of  the 
ship.  It  is  submitted  that  if  this  evidence  is  pro- 
duced the  requirements  of  the  Act  are  satisfied. 

On  conclusion  of  the  arguments  the  learned 
judge  adjourned  the  case  in  order  that  a  copy  of  the 
Order  in  Council  might  be  produced,  and  affidavits 
filed  showing  that  no  loss  of  life  or  personal  injuries 
had  resulted  from  the  collisions,  and  that  the  space 
used  in  the  double  bottom  was  not  available  for 
the  purpose  of  carrying  cargo,  stores,  or  fuel. 

Nov,  17.— >Babne8,  J. — The  plaintiffs  in  this 
action  are  the  owners  of  the  Cordilleras,  and  seek 
to  limit  their  liability  in  accordance  with  the 
503rd  section  of  the  Merchant  Shipping  Act  1894, 
which  applies  to  the  owners  of  a  ship,  whether 
British  or  foreign.  There  seems  no  doubt  that, 
subject  to  certain  points  which  have  been  dis- 
cussed, they  are  entitled  to  the  usual  decree  of 
limitation  of  liability.  Although  there  is  a  some- 
what complicated  claim  in  the  first  paragraph  of 
the  claim,!  think  that  a  decree  in  the  ordinary  form 
will  be  adequate  to  provide  for  all  claims — there 
being  no  question  raised,  as  I  understand,  of  all 
these  claims  we  have  heard  of  being  dealt  with 
in  the  present  suit.  If  anything  is  heard  of  these 
there  will  be  liberty  to  apply.  The  points  dis- 
cussed turn  on  the  question  of  the  tonnage  upon 
which  the  owners  of  the  Cm*dUleras  are  to  be  held 
entitled  to  limit  their  liability.  According  to  the 
section  to  which  I  have  referred,  the  tonnage  of  a 
steamship  shall  be  her  gross  tonnage  without 
deduction  on  account  of  engine  room.  This  was 
a  steamship,  and  according  to  the  affidavit  of 
M.  de  Clermont,  one  of  the  directors  of  the 
plaintiff  company,  the  Cordilleras  is  a  steam- 
ship of  the  gross  tonnage,  without  deduction  on 
account  of  engine  room,  of  3262'26  tons.  Annexed 
to  the  affidavit  is  the  certificate  of  French 
nationality,  with  a  translation.  The  transla- 
tion is  before  me,  and  in  that  I  find  that  the 
gross  measurement,  according  to  what  is  referred 
to  as  the  1889  decree,  is  mentioned  as  the  figure 
which  I  have  referred  to.  The  only  points  that 
really  are  material,  upon  which  this  case  stood 
over  from  last  motion  day,  were — first,  that  the 
affidavit  did  not  adequately  negative  the  fact  that 
there  was  not  any  loss  of  life  or  personal  injury. 
But  there  have  been  two  affidavits,  one  by  the 
pilot  and  one  by  the  solicitor,  who  has  made 
inquiries,  showing  there  was  no  loss  of  life  or 
personal  injury  caused  by  these  collisions.  The 
tonnage  which  is  mentioned  in  the  affidavit  and 
certificate  was  arrived  at  after  deducting  from 
a  larger  fisure  the  measurement  of  the  water 
ballast  tanks  which  were  in  the  bottom  of  this 
I  ship.    The  director  of  the  company  says  in  his 
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affidavit    that   those  water    ballast  tanks   are 
91*46  tons. 

Now,  it  was  contended,  first  of  all,  that  under 
sect.  503  this  ship  ought  to  be  measured  accord- 
ing to   British  law,  either  under  sub-sect.  (&), 
where  she  has    been   and  can  be  measured,  or 
under  sub-sect,  (c),  where  she  has  not  been  and 
cannot    be   measured,    but   prorision    is    made 
as    to  what    is    to    be   done.     It   is,   however, 
contended   bj   the    plaintiffs  that  there  is    no 
necessity   to   have   the    ship    measured    under 
British  law,  because  the  84th  section  of  the  Act 
of  1894  provides  that :  [His  Lordship  then  read 
the  section.]      It   is    said,   we   have    here   the 
tonnage   certificate  of   this    ship    measured   in 
France  under  the  Order  in  Council  of  the  5th 
May  1873,  by  which  Her  Majesty  directed  that 
the  ships  of  France,  the  certificates  of  French 
nationality  and  registry  of  which  are  dated  on 
or  after  the  1st  June  1873,  shall  be  deemed  to 
be    of   the  tonus ge    denoted    in  the  said  cer- 
tificates  of    French    nationality    and   registry; 
and  the  745th    section   (1)   (a)   of  the   Act  of 
1894  provides  that :  [His  Lordship  then  read  the 
section.]    So  it  was  contended  that  by  virtue  of 
the  84th  section  of  the  Act  of  1894  and  the  Order 
in  Council,  the  tonnage  certificate  of  this  ship, 
which  was  granted  on  the  27th  Feb.  1896,  and 
therefore  long  after  the  date  mentioned  in  the 
Order  in  Council,  was  adequate  for  the  purpose 
of  this  limitation  suit.    It  was  objected  that  at 
any  rate  that  certificate  did  not  show  compliance 
with  the  8l8t  section  of  the  Act  of  1894  with 
regard  to  the  space  in  the  water  ballast  tanks. 
As  I  understood  from  the  last  argument,  counsel 
for  the  owners  of  the  Morocco  was  quite  satisfied 
that  the  present  case  should  go  thi*ough  on  the 
certificate    produced,    if    there    was    sufficient 
evidence  to  show,  as  a  matter  of  fact,  that  the 
water  ballast  spaces  were  not  available  for  cargo. 
Accordingly,  affidavits  have  been  made  to  show 
that  the  water  ballast  tanks  in  this  ship  were  not 
and  cannot  be  used  for  the  can'iage  of  cargo  of 
any  kind,  and  the  question  is  whether  the  court 
will  act  upon  the  certificate  obtained  in  France 
and  produced  here,  coupled  with  these  affidavits. 
The  case  of  The  Zanzibar  (ubi  «up.)  was  referred 
to,  and  I  think  it  is  tolerably  clear  that  the 
learned  President  in  that  case  was  of  opinion, 
dealing  as  he  was  with  the  sections  of  the  Acts 
of  1854,  1862,  and  1889,  that  the  words  of  the 
Act  of   1854   would   never    have    allowed   the 
measurement  of  these  water  ballast  tanks  to  be 
included  in  the  gross  tonnage.    But  he  said  that 
at  any  rate  in  that  case  the  Act  of  1889  had  made 
the  point  quite  clear,  and  that  the  space  was  to 
be  excluded  in  accordance  with  one  or  other  of 
the    Acts.    Now,  all  that   he   had  before  him 
appears  to  have  been  a   copy  of  the  register, 
fortified  by  affidavits.     So  he  had  nothins  to 
show   that    the  5th   section   of    the   Merchant 
Shipping   (Tonnage)  Act  1889  had  been   com- 
plied with    by   obtaining    the  certificate  of   a 
surveyor  appointed  by  the  Board  of  Trade.     It 
seems    to  nave  been   taken   for    granted   that 
when   the   certificate    of    a    British   ship    was 
put  in,  showing  the   gross  tonnage,   that  ^pross 
tonnage  would  be  taken  as  practically  certified, 
and  that  all   that  was  necessary  to   be    dealt 
with  in  arriving  at  it  had  been  dealt  with  by 
proper  certificates.    No  point  seems  to  have  been 
taken  that    there  was  no    certificate    specially 


brought  before  the  court.     So  it  seems  to  me- 
that  in  an  ordinary  limitation  suit  where  the^ 
certificate  of  registiy  is  put  in  and  supported  by 
affidavit,  the  gross  tonnage  will  be  taken  in  the 
ordinary  way,  and  the  limitation  amount  calcu- 
lated upon  that  certificate  without  the  necessity 
of  adducing  at  the  hearing  the  certificate  of  a 
surveyor  under  sect  81  of  the  Act  of  1894.    So- 
that    for   two   reasons,    apparently,   one    may 
say    that    there    ought    to    be    no     difficult 
in   dealing  with  a  British  ship.     First,  because^ 
by  the  construction  of  the  measurement  sectiona 
and    schedules  the   water  ballast   tanks   ought 
never    to    have   been    included    at  all,    as   the- 
learned  President  indicates  —  though    there   is 
possibly  a  difficulty  about  that  bemuse  of  the 
words  in  the  second  schedule,  ''subject,  how- 
ever, to  the  provisions  of  this  Act  in  the  case  of  a 
ship  constructed  with  a  double  bottom  for  water- 
ballast."    But  if  that  be  not  correct,  there  is  the 
prima  facie  evidence  of  the  certificate,  showing 
the  tonnage,  and  the  inference  that  what  has 
been  necessary  to  show  that  tonnage  properly  baa 
been  complied  with.    Then  we  come  to  the  case 
of  a  foreign  ship  and  the  application  of  sect.  84  of 
the  Act  of  1894.   Here,  again,  we  get  a  denotation 
of  the  fiross  tonnage — ^the  amount  I  have  already 
referred  to ;  and  I  see  no  reason  why  I  should  not 
hold  that  that  may  be  treated,  for  the  purpose  of 
limitation  proceedings,  just  in  the  same  way  as 
the  denotation  of  tonnage  in  the   certificate  of 
registry  of  British  ships.    The  result  will  be  the- 
usual  decree  of  limitation  of  liability.    Pending 
actions  will  be  stayed  upon  payment  being^  madia 
into  court  in  the  usual  way,  ana  upon  security  for 
the  costs  of  the  defendants  to  the  limitation  suit 
and  for  the  costs  of  the  cargo-owners  of  the 
Morocco  being  given  to  the  satisfaction  of   the 
registrar.    I  am    asked  to  limit  the   time    for 
advertisements,  and  I  think  two  months  will  be 
adequate.    The  plaintiffs  must  pay  all  the  oosts* 
of  tne  limitation  suit. 

Solicitors  for  the  plaintiffs,  Stokes  and  Stokee, 

Solicitors  for  the  owners  of  the  Poplar,  Deacon^ 
Oibaon,  Medcalf  and  Marriott 

Solicitors  for  the  defendants,  the  owners  of  the 
Morocco,  Thomas  Cooper  and  Co, 

Solicitor  for  the  defendants,  the  owners  of 
cargo  on  board  the  Morocco,  C.  E.  Harvey. 


Monday,  Dec.  7,  1903. 

(Before  Babkes,  J ) 

The  Madeleine  and  Andbe  Thkodorb.  (a) 

Admiralty — Practice — ilc^ion in  personam — Speci- 
ally indorsed  writ — Judgment  by  de/auU — 
Order  XIIL,  r.  3. 

The  practice  of  the  Admiralty  Division  <u  to  the 
procedure  in  default  actions  under  Order  XIXI^^ 
r.  3,  is  the  same  as  in  other  divisions.  Where, 
therefore,  the  plaintiffs  issued  a  specially  in- 
dorsed torit  in  an  action  in  personam  in  the 
Admiralty  Division : 

Held,  that  they  were  entitled  to  enter  final  judg- 
msnt  on  the  expiration  of  the  time  allowed  to 
the  defendants  to  appear. 

Motion  for  judgment  by  default  in  an  action 
by  the  Elliott  Steam-tug  Company  to  recover  the 

(a)  Beportad  by  Ohbistophib  Hiad,  Esq..  fiftrristar-«t-Law. 
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sum  of  dOOL  against  the  Society  de  Navigation 
du  Snd-Oaestof  Bordeaux. 

By  two  contracts  dated  the  15th  Deo.  1902 
and  the  16th  Jan.  1903,  and  made  between 
the  plaintiffs  and  R.  W.  Lejland  and  Co., 
as  agents  for  the  defendants,  the  plaintiffs 
agreed  to  tow  the  defendants'  two  sailing 
ships  Madeleine  and  Andre  Theodore  from 
Havre  to  Antwerp,  and  thence  to  a  position 
abreast  of  Falmouth  for  150/.  respectively.  The 
plaintiffs  duly  carried  out  the*  contract,  and 
rendered  accounts  to  the  defendants ;  bnt  these 
were  not  paid.  The  defendants  carried  on  business 
at  Bordeaux,  and  on  the  15th  Oct.  1903  the 
plaintiffs  applied'to  Bucknill,  J.  in  chambers,  and 
obtained  leave  to  serve  notice  of  an  mtended 
writ  out  of  the  jurisdiction,  and  the  learned  judge 
fixed  the  time  for  appearance  to  be  within  twelve 
days  of  the  service  of  the  writ.  On  the  16th 
Oct.  a  specially  indorsed  writ  was  issued,  and 
notice  of  it  was  duly  served  on  the  defendants  on 
the  19th  Oct.  The  defendants  did  not  appear, 
aod  the  time  for  appearance  having  elapsecC  the 
plaintiffs  applied  in  the  Admiralty  Registry  to 
enter  judement  under  Order  XI 11.,  r.  3,  for  the 
amount  cmimed.  The  registrar,  however,  refused 
to  do  so  on  the  ground  that  no  book  was  kept  in 
the  Admiralty  registry  in  which  judgment  could 
be  signed  in  the  ordinary  course,  as  in  other 
divisions.  The  plaintiffs  therefore  moved  the 
court  for  judgment. 

Order  Xlll.,  r.  3,  of  the  Rules  of  the  Supreme 
Court  1883  is  as  follows : 

Where  the  wiib  of  Biuumons  ia  indorsed  for  a 
liquidated  demand,  whether  apeoially  or  otherwise,  and 
the  defendant  fails,  or  all  the  defendants,  if  more  than 
one,  fell  to  appear  thereto,  the  plaintiff  may  enter  final 
judgment  for  any  snm  not  exceeding  the  snm  indorsed 
on  the  writ,  together  with  interest  at  the  rate  specified 
(if  any)  or  (if  no  rate  be  speoified)  at  the  rate  of  5  per 
oent.  per  annum  to  the  date  of  the  jndgment,  and 
ooata. 

Nelson  for  the  plaintiffs. — It  is  submitted  we 
are  entitled  to  enter  judgment  under  Order  XIII., 
r.  3.  A  doubt  has  been  expressed  as  to  what  is 
the  practice  of  the  Admiralty  Court  in  actions  in 
personam  on  p.  334,  note  (n),  of  the  third  edition  of 
Williams  and  Bruce 's  Admiralty  Practice.  Two 
cases — The  CourUy  of  Salop  BXkd  The  County  of  York 
(Adm.  Div.,May  14,1889)— are  there  cited.  Neither 
of  these  cases  aie  reported ;  but  from  the  report 
it  appears  that  they  wf  re  two  actions  of  co-owner- 
ship  in  personam  to  which  the  defendants  did  not 
appear,  and  the  court  refused  to  grant  the 
plaintiffs'  application  to  enter  judgment,  and 
intimated  judgments  would  not  be  ^ven  in  such 
actions  unless  the  statements  of  claim  were  sup- 
ported by  evidence.  In  The  Hulda  (58  L.  T. 
Kep  29  ;  6  Asp.  Mar.  Law  Gas.  244),  however, 
the  plaintiff  in  a  default  action  in  rem^  for 
necessaries,  where  the  writ,  though  not  specially 
indorsed,  contained  particulars  of  the  claim,  was 
allowed  to  enter  judgment. 

Bajines,  J. — It  seems  to  me  a  book  ought  to  be 
kept  in  the  registry.  I  cannot  see  why  the  expense 
of  coming  into  court  should  be  necessary.  I 
think  Order  XIII.,  r.  3,  applies  to  this  case. 
There  will  be  judgment  for  the  plaintiffs  for  3002. 
and  costs. 

Solicitors  for  the  plaintiffs,  Lowless  and  Co, 


Dee.  3,  4,  5,  and  10, 1903. 
(Before  Bucknill,  J.  and  Trinity  Mastbbs.) 

The  Sunlight,  (a) 

CoUision^^River  Mersey — Vessel  coming  out  of 
dock — Duty  to  keep  out  of  the  way~^Begulation» 
for  Preventing  Collisions  at  Sea,  art,  19. 

A  steamship  eomir^  out  of  Princess  Dock  into  the 
river  Mersey  came  into  collision  with  another 
steamship  coming  down  the  east  side  of  the  river 
in  tow  of  two  tugs. 

Held,  that  art.  19  of  the  Regulations  for  Preventing 
Collisions  at  Sea  did  not  apply^  and  thcU  there 
was  no  duty  under  the  article  on  the  down^ 
coming  vessel  to  keep  out  of  the  way  of  the  vessel 
leaving  the  dock. 

Observations  on  the  powers  of  a  dockmaster  in 
the  Mersey. 

Actions  for  damage  by  collision  brought  by  the 
owners  of  the  steamship  Maiorese  against  the 
owners  of  the  steamship  Sunlight,  and  for  negli- 
gence by  the  owrers  of  the  Sunlight  against  the 
Mersey  Docks  and  Harbour  Board. 

About  11.15  p.m.  on  the  22nd  Sept.  1903  a 
collision  occurred  in  the  river  Mersey,  off  the 
north  end  of  the  Liverpool  landing-stage,  between 
the  steamships  Maiorese  and  the  a  untight. 

The  Maiorese  was  a  screw  steamship  of  1739- 
tons  gross  register,  and  at  the  time  was  being 
moved  from  Uie  Herculaneum  Graving  Dock  to 
her  loading  berth  at  the  Wellington  Dock  in 
charge  of  the  two  tugs  Stormcock  and  Fighting 
Cock,  she  herself  having  no  steam. 

The  Sunlight  was  a  screw  steamship  of  388 
tons  gross  register,  and  at  the  time  had  just  left 
Prince's  Dock,  being  about  to  proceed  on  a 
voyage  from  Liverpool  to  Swansea  with  a  general 
cargo. 

The  weather  was  fine  and  clear,  the  wind 
moderate  from  the  S.E.,  and  the  tide  flood  of  the 
force  of  four  to  five  knots  an  hour. 

The  plaintiffs'  c^^e  in  the  collision  action  was 
that  the  Maiorese  was  proceeding  down  the  river,, 
keeping  well  to  the  eastward  of  mid*  channel,  and 
making  about  three  to  four  knots  over  the  ground, 
and  that  her  tugs  at  intervals,  as  they  passed  the 
entrances  to  the  various  docks,  were  sounding 
their  whistles.  The  regulation  lights  were  being 
duly  exhibited,  and  the  Maiorese  was  in  charge 
of  a  duly  qualified  pilot. 

Under  these  circumstances,  when  the  Maiorese 
was  about  off  the  north  end  of  the  stage,  and 
about  300  to  400  yards  from  it,  the  masthead 
light  of  a  steamship,  which  proved  to  be  the 
Sunlight,  was  seen  in  the  Prince's  Half  Tide  Dock 
entrance. 

The  Sunlight  was  immediately  afterwards  heard 
to  blow  a  long  blast,  and  rapidly  came  out  from 
the  entrance,  showing  her  masthead  and  red 
lights  and  heading  about  west. 

As  soon  as  the  masthead  li^ht  was  seen,  both 
tugs  were  ordered  to  stop  their  engines,  and  the 
helm  of  the  Maiorese  was  put  hard-a-port,  but  the 
Sunlight  came  on,  and,  cuthough  the  hawsers  of 
the  tugs  were  slipped,  she  struck  the  starboard 
side  of  the  Stormcock  with  her  stem,  and  then 
cleared  her  and  struck  the  stem  of  the  Maiorese 
with  her  port  side. 

The  plaintiffs  charged  the  defendants  (inter 
alia)   with  failing  to  give  proper  and  sufficient 

(a)  Beported  by  Cbbutophib  Hiad,  £Bq.«  B*riister-«t-Law. 
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notice  of  their  intention  of  coming  oat  of  the 
dock,  and  with  failing  to  keep  clear  of  the 
Maiorese  and  her  tags.  They  itlso  charged  them 
with  breach  of  art.  2d  of  the  Collision  Itegala- 
tions. 

The  defendants'  case  was  that  between  10  and 
11  p.m.  the  Sunlight  was  being  nndocked  under 
the  direction  and  control  of  the  servants  of  the 
Mersey  Docks  and  Harbour  Board,  and  was 
brought  from  her  berth  in  the  Trafalgar  Dock 
to  the  entrance  to  Prince's  Dock,  where  she  was 
directed  to  wait.  She  was  shortly  afterwai'ds 
ordered  by  the  dock  officials  to  let  go  and  come 
ahead  so  as  to  pi*oceed  into  the  river.  The  ropes 
were  thereupon  let  go,  and  a  long  warning  blast 
was  sounded  on  her  whistle,  and  she  proceeded 
out  at  full  speed  under  a  hard-a-port  helm.  As 
she  cleared  the  entrance  the  towing  lights  and 
green  lights  of  the  two  tuga  that  were  towing 
the  Maiorese  were  seen  broad  off  on  the  port  bow, 
and  about  200  to  250  yards  off.  As  she  was 
unable  to  do  anything  to  avoid  a  collision,  the 
Sunlight  kept  her  course  and  speed,  blowing  a 
ehort  blast  to  iodioate  how  her  helm  was,  but 
the  tug  Stormeock  and  the  Maiorese,  instead  of 
keeping  clear  of  her,  collided  with  her. 

The  defendants  charged  the  plaintiffs  (inter  alia) 
with  neglecting  to  keep  clear,  not  stopping  and 
reversing,  with  improperly  attempting  to  cross 
ahead  of  the  Sunlight,  and  with  navigating  too 
close  to  the  dock  entrances.  They  also  charged 
them  with  breach  of  arts.  19,  22,  and  23  of  the 
regulations,  and  counter-claimed  for  the  damages 
suffered  by  their  own  ve^isel. 

Arte.  19,  22,  and  23  of  the  Regulations  for 
Preventing  Collisions  at  Sea  are  as  follows : 

Art.  19.  When  two  steam  vemelB  are  orossing,  so  as 
to  involve  risk  of  oolliaion,  the  vessel  wbioh  has  tHe 
other  on  her  own  starboard  aide  shall  keep  out  of  the 
way  of  the  other. 

Art.  22.  Every  veesel  whioh  is  ^irected  by  these  mles 
to  keep  ont  of  the  way  of  another  vessel  shall,  if  the 
ciroamstances  of  the  oase  admit,  avoid  oroasing  ahead 
of  the  other. 

Alt.  23.  Every  steam  vessel  which  is  directed  by 
these  inles  to  keep  oat  of  the  way  of  another  vessel 
shall,  on  approaohiDg  her,  if  necessary,  slacken  her 
epeed  or  stop  or  reverse. 

By  the  statement  of  claim  in  the  action  against 
the  Mersey  Docks  and  Harbour  Board  it  was 
alleged  that  those  on  board  the  Sunlight  were 
bound  to  and  did  obey  the  orders  of  the  dock 
officials,  that  they  had  been  under  their  orders 
throughout  the  operation  of  undocking,  and  that 
the  collision  was  caused  by  the  negligence  of 
tHe  officials  in  ordering  her  to  proceed  out  into 
the  river  when  they  knew,  or  ought  to  have 
known,  that  it  was  not  safe  for  her  to  do  so. 

The  Mersey  Docks  and  Harbour  Board  denied 
that  the  Sunlight,  at  the  time  in  question,  was 
acting  under  tbe  orders  of  the  dock  officials 
or  other  of  their  servants,  and  pleaded  that  if 
any  such  orders  as  alleged  were  given,  they 
were  not  within  the  scope  of  the  authority  of 
their  seiTants.  They  also  alleged  that  if  it  was 
not  safe  for  the  Sunlight  to  proceed  out  into 
the  river,  those  on  board  of  her  were  guilty  of 
negligence  whioh  caused  or  contributed  to  the 
ooUision  by  casting  off  and  proceeding  out, 
although  warned  by  the  dockmaster  to  look  out 
or  the  Maiorese  and  her  tugs,  and  by  failing  to 


take  any,  or  timely,  or  sufficient  steps  to  avoid 
the  collision. 

Sect.  49  of  the  Mersey  Dock  Acts  Consolidated 
Act  1858  (21  &  22  Vict  c.  92)  is  as  follows : 

Any  harbonr-master,  deokmaster,  or  piermaeter  mty 
direct  the  time  and  manner  of  any  vessel  oomiDg  into 
or  going  out  of  any  dock,  and  also  the  time  of  opening 
or  shutting  the  dock  gates ;  and  if  the  master  of  aoy 
vessel  shall  act  contrary  to  tbe  directions  or  neglect  to 
obey  the  orders  of  Buoh  harbonr-master,  dookmaater,  or 
piermaster,  in  relation  to  tbe  manner  of  ooming  into  or 
going  oat  of  snch  dock,  or  shall  obstmct  or  hinder  him 
in  the  opening  or  shutting  of  any  dock  gate,  sooh 
master  shall  for  every  snoh  offence  be  liable  to  a  penalty 
of  not  exceeding  twenty  pounds. 

By  sect.  53  power  is  also  given  to  the  harbour- 
master to  remove  vessels  from  the  entrances  to 
the  dock. 

Pickford,  K.O.  and  Glynn  for  the  plaintiffs. 

Laing,  K.O,  and  Bateson  for  the  owners  of  the 
Sunlight. — It  was  the  duty  of  the  Maiorese  and 
her  tugs  to  keep  out  of  the  way  of  the  Sufdigki. 
She  was  on  their  starboard  band,  and  art  19 
applied. 

Aspinall,  K.C.  and  Maurice  HiU  for  the  defen- 
dants the  Mersey  Docks  and  Harbour  Board. 

Cur.  adv.  vuU. 

Dec.  10.— BucKNiLL,  J. — On  the  22nd  Sept, 
between  eleven  and  twelve  o'clock  at  night,  a 
collision  occurred  in  the  river  Mersey  between  the 
steamships  Maiorese  and  Sunlight.  An  action 
was  commenced  on  the  27th  Sept.  by  the  owners 
of  the  Maiorese  against  the  SurUight,  and  on  the 
28th  Sept.  an  action  was  begun  by  the  owners  of 
the  Sunlight  against  the  Maiorese.  Those  actions 
were  consolidated.  On  the  20th  Oct.  a  statement 
of  claim  was  delivered  by  the  owners  of  the 
Maiorese,  and  on  the  27th  Oct  a  defence  and 
counter-claim  were  put  in  by  the  owners  of  the 
Sunlight.  On  the  same  day  a  letter  was  written 
by  the  solicitors  for  the  owners  of  the  Sunlight 
to  the  solicitor  for  the  Mersey  Docks  and  Harbour 
Board,  drawing  attention  to  the  fact  that  it  was 
alleged  that  improper  orders  had  been  given  by 
the  dock  board's  officials  to  those  on  board  the 
Sunlight  to  proceed  into  the  river,  and  askiof; 
what  course  the  Mersey  Docks  and  Harbour 
Board  proposed  to  take  in  the  matter.  That  was 
answered  the  next  day  by  the  solicitor  to  the 
harbour  board  denying  liability.  On  the  same 
day  that  that  letter  was  received  the  owners  of  the 
Sunlight  commenced  au  action  against  the  Mersey 
Docks  and  Harbour  Board.  The  case  of  the 
Maiorese  is  that  she  was  being  moved  by  two 
tugs,  the  Stormeock  and  the  Fighting  Cock,  from 
the  Heroulaneum  Graving  Dock  to  her  loading 
berth  at  the  Wellington  Dock.  Tbe  tugs  were  on 
eitiier  bow,  the  Maiorese  herself  having  no  steam 
up,  and  the  tide  was  flood  of  the  force  of  about 
five  knots.  The  pleaded  case  is  that  the  Maiorese 
was  being  towed  down  well  to  the  eastward  of 
mid-stream,  making  about  three  to  four  knots 
over  the  gpround.  Then  the  pleadings  allege  that 
when  the  Maiorese,  in  charge  of  a  oompulsoty 
pilot,  was  about  off  the  north  end  of  the  Liverpool 
landing  stage,  about  300  to  400  yards  off  it,  the 
masthead  light  of  the  Sunlight  was  seen  in  the 
Prince's  Half  Tide  Dock  entrance;  that  then  a 
long  blast  was  heard  from  the  Sunlight,  whose 
red  light  was  seen,  and  which  rapidly  came  out 
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from  the  dock  entrance,  heading  about  west,  that  I 
the  tns^  of  the  Maioreae  were  told  to  stop,  and 
they  did  bo  and  cast  off,  but  a  collision  took  place 
between  the  Sunlight  and  the  Stormcock,  and  then 
the  port  side  of  the  Sunlight,  about  in  the  way  of 
the  engine-room,  was  struck  by  tHe  stem  of  the 
Maiorese,  which  penetrated  so  far  into  her  as 
to  leave  her  in  a  condition  in  which  she 
might  soon  have  sunk  bad  she  not  been  towed 
ashore.  The  defence  set  up  by  the  owners 
of  the  Sunlight  is  that  the  Sunlight  was  in  the 
entrance  to  the  Prince's  Dock,  having  been 
stopped  there  by  the  dock  officials ;  that  she 
was  ordered  by  the  dock  officials  to  let  go  and 
come  ahead ;  that  she  thereupon  blew  a  long  blast, 
and  under  a  hard-a-port  helm  proceeded  out  into 
the  river  at  full  speed;  that  as  soon  as  she 
cleared  the  entrance  the  towing  and  green  lights 
of  the  tugs  towing  the  Maiorese  were  seen  broad 
oft  on  the  port  bow,  and  about  200  to  250  yards 
distant ;  that  the  Sunlight  kept  her  course  and 
speed,  blowinff  a  short  blast  to  indicate  how  her 
helm  was,  ana  the  collision  took  place.  In  the 
defence  the  charges  made  against  the  owners  of 
the  Maiorese  are  that  the  Maiorese  and  her 
tugs  neglected  to  keep  clear  of  the  Sunlight, 
and  also  to  slacken  their  speed  or  to  cast  off  the 
tow  ropes  or  stop  or  reverse  their  engines.  Then 
it  is  charged  that  the  Maiorese  and  her  tugs 
neglected  to  avoid  crossing  ahead  of  the  Sun- 
light, and  negligently  navigated  too  close  in  to 
the  dock  entrances.  It  is  further  said  that  if 
the  Sunlight  came  out  of  dock  improperly,  it  was 
in  obedience  to  the  orders  of  the  dock  officials, 
whose  orders  those  on  the  Sunlight  were  bound 
to  obey.  Now,  as  to  the  claim  by  the  owners  of  the 
Sunlight  against  the  docks  and  harbour  board. 
The  statement  of  claim  alleges  that  the  Sunlight 
was  stopped  by  the  authorities  in  the  place 
where  we  know  she  was  lying ;  that  througnout 
the  operation  of  undocking  she  was  acting  under 
the  orders  of  the  dock  officials,  which  orders 
those  on  the  Sunlight  were,  pursuant  to  the 
Mersey  Dock  Act,  bound  to  obey ;  and  that  the 
collision  was  caused  by  the  negligence  of  the 
dock  officials  in  ordering  the  Sunlight  to  proceed 
out  into  the  river  at  a  time  when  they  knew,  or 
ought  to  have  known,  that  it  was  not  safe  for 
her  to  do  so.  That  is  denied  by  the  docks  and 
harbour  board  in  their  defence. 

The  first  question  I  have  to  decide  is.  Where  in 
fact  did  this  coUision  take  place  in  regard  to  mid- 
channel  ?  The  river  off  the  landing-stage  may  be 
said,  roughly,  to  be  1100  to  1200  yards  wide,  and 
on  the  part  of  the  Maiorese  it  is  said  that  she  was 
proceeaing  down  the  river — that  is  to  say,  to  the 
northward  —  in  tow  of  these  two  tugs,  which 
were  ahead  of  her,  about  300  yards  off  the  eastern 
shore,  or  off  the  stage.  I  find  as  a  fact  that  this 
vessel  was  going  down  with  her  tugs,  I  will  not 
say  exactly  350  to  400  yai'ds,  but  very  much 
further  oft  the  stage  than  the  witnesses  of  the 
Sunlight  allege  they  were.  If  I  may  put  it 
roughly,  I  should  say  they  were  going  down  about 
one-third  of  the  width  of  the  river  off,  perhaps  a 
little  less,  from  the  stage — that  is  to  say,  I  believe 
the  story  told  by  the  Maiorese.  It  is  also 
probable  that  the  hopper  went  down  about 
ahead  of  the  Maiorese,  or,  putting  it  in  another 
way,  the  Maiorese  went  down  in  the  wake  of  the 
hopner,  which  was  said  to  have  been  300  yards  off 
the  landing-stage,  and  that  has  not  been  denied. 


But  there  is  a  stronger  point  than  that  which 
leads  me  to  this  conclusion,  and  that  is  that  the 
hopper  had  rounded  and  gone  down  inside  the 
Maiorese  and  then  got  ahead  of  her.  All  this 
shows  that  there  was  much  more  room  than  the 
Sunlight  alleges  between  the  Maiorese  and  the 
landing-stage.  The  second  question  is.  Where 
was  the  collision  with  regard  to  the  bearing  of  the 
dock  gates  P  Now,  the  dock  gates  are  not  in  a 
line  with  the  landing-stage,  because  at  the 
northernmost  part  of  the  landing-stage  the  jetty 
runs  N.E.,  and  inside  the  line  of  the  landing- 
stage  and  not  quite  N.E.  of  this  line  are  the 
so-called  two  islands  at  the  entrance  to  the 
Prince's  Half  Tide  Dock.  I  am  satisfied  on  the 
evidence  that  the  collision  took  place  about  off 
the  north  end  of  the  landing-stage,  and  a  little 
northerly  of  that — that  is  to  say,  if  a  line  is  drawn 
from  the  jetty  about  one-third  of  its  way  up  and 
taken  about  west,  that  would  be  aboui  the  place 
where  the  collision  happened.  The  third  ques- 
tion is  this :  Could  those  on  the  Sunlight  have 
seen  the  lights  of  the  tugs  or  tow  whilst  the  Sun* 
light  was  still  in  the  half -tide  gateway?  This 
has  been  a  very  important  question  to  decide— 
one  not  free  from  difficulty,  and  one  upon  which 
a  great  deal  depends.  The  matter  stands  in 
this  way :  The  Sunlight,  which  is  194f  b.  long  or 
thereabouts,  had  been  stopped  by  the  dockmaster 
in  what  I  may  call  the  first  position — ^that  is  to 
say,  she  would  be  further  in,  or  further  from  the 
river,  than  in  the  second  position.  Gould  those 
on  the  Sunlight— th&t  is,  anybody  in  authority  at 
the  moment  for  the  purpose  of  looking  out — the 
master  on  the  bridge,  or  the  look-out  man  forward 
— have  seen  in  the  first  position  the  lights  either 
of  the  tugs  or  one  of  them,  or  of  the  tow,  or  the 
lights  of  all  three  P  If  either  tne  master  on  the 
bridge  or  the  man  forward  could  have  seen  the 
towing  lights  of  one  of  the  tugs,  or  the  side-lights 
of  one  of  the  tugs,  or  the  starboard  side-light 
of  the  Maiorese,  that  would  be  quite  enough, 
because  he  would  be  able  to  see  there  were 
moving  lights  in  the  river  coming  towards  the 
north.  In  spite  of  what  has  been  said  by  the 
dockmaster,  who  was  not  sure  whether  in  the  first 
position  the  look-out  man  on  the  forecastle  head, 
or  the  master  on  the  bridge,  could  have  seen 
these  lights,  I  am  of  opinion  that  one  of  them 
could  have  seen  them ;  in  other  words,  I  find  that 
in  position  No.  1  all  the  lights  of  the  tugs  and 
tow  would  not  be  concealed  from  both  the  look-out 
man  forward  and  the  master  on  the  bridge.  They 
might  be  concealed  from  one,  but  they  would  be 
open  to  the  other,  and  it  must  be  remembered 
that  the  lights  on  the  jetty,  <&c.,  which  have  been 
referred  to,  would  be(  stationary,  and  these  lights 
of  the  tugs  and  tow  were  all  moving ;  and  it  is 
clearly  the  duty  of  the  master  or  the  look-out 
man  of  a  vessel  which  is  in  dock  and  about  to  go 
out  into  the  river  to  watch  for  moving  lighU. 
But  that  does  not  conclude  the  case  at  all, 
because  there  is  the  position  No.  2  of  the 
Sunlight,  when  the  Sunlight  had  come  more 
towards  the  river,  but  not  into  it,  with  her 
starboard  check-rape  made  fast  to  the  third  or 
fourth  bollard,  and  there  was  a  moment  when 
that  rope  led  aft.  If  the  Sunlight  is  put  into  that 
position  and  is  stationary,  with  her  engines  still 
at  rest,  I  am  satisfied  beyond  all  doubt  that  then  ' 
tlie  look-out  man  on  the  Sunlight  must  have  seen, 
if  he  had  looked,  the  lights  of  the  tugs,  or,  at  all 
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-events,  of  the  Stormcock,  and,  I  believe,  tbe  star- 
board light  of  the  Maiorese,  He  saw  nothing?.  I 
iind  as  a  fact  they  could  hare  been  seen.  Thej 
were  seen  by  others.  The  dock  master  sa^s  he  saw 
them  himself,  bat  he  is  not  quite  certain  of  the 
position  in  which  he  was  when  he  saw  them,  and 
therefore  I  do  not  place  much  weight  upon  his 
evidence  on  that  point.  But  I  find  as  a  fact  that 
the  man  who  was  placed  on  the  comer  of  the 
luiuokle  to  the  northward  of  the  dock  entrance 
did  see,  and  did  report,  not  only  the  lights  of  the 
hopjper,  but  the  lights  of  the  vessels  which  were 
•coming  down  astern  of  her.  The  master  of  the 
Sunlight  said  that  if  the  down- coming  ship,  the 
Maiorese,  and  her  tugs  were  where  it  is  alleged  by 
the  plaintiffs  they  were — that  is  to  say,  not  150 
yards,  but  between  300  and  400  yards  off  the 
landing-stage — ^those  on  the  Sunlight  ought  to 
have  seen  them.  Finding,  as  I  do,  that  these 
vessels  coming  down  were  from  300  to  350  yards 
-off,  and  that  their  lights  were  reported  by  the 
look-out  man  on  the  knuckle,  I  have  come  to  the 
conclusion  of  fact  that  those  on  board  the 
Sunlight  could  have  (leen  the  lights  of  the  down- 
coming  ship.  It  does  not  follow  that  they  did 
not  see  them,  though  thev  said  they  did  not.  The 
next  question  is.  Could  the  Sunlight  have  avoided 
the  collision  after  she  was  in  the  river  P  This  is  a 
-question  with  regard  to  which  I  rely  upon  the  judg- 
ment of  those  who  sit  here  to  assist  me  on  nautical 
matters.  I  have  asked  the  Elder  Brethren  this 
-question,  Could  the  Sunliaht,  by  the  exercise  of 
reasonable  care  and  skill,  have  avoided  this 
collision  ?  I  am  advised  by  them,  and  I  have 
no  doubt  of  it  myself,  that  by  the  exercise 
of  reasonable  skill  the  Sunlight  might  have 
avoided  the  collision  after  she  got  into  the 
river.  There  was,  in  my  opinion,  and  I  am 
so  advised,  ample  room  and  opportunity  for  the 
collision  to  have  been  avoided  if,  instead  of  keep* 
ing  on  full  speed  ahead  under  hard-a-port  helm, 
the  engines  had  been  stopped  and  reversed,  and 
the  helm  not  kept  hard-a-port,  but  eased  off, 
so  that  she  would  have  been  then  drifting  up, 
broadside,  to  the  southward.  There  would  have 
been  plenty  of  room  between  her  and  the  down- 
ooming  ships.  I  am  also  advised  that  she  might 
have  done  something  else.  After  she  came  out 
into  the  river  her  head  was  N.W.  bv  W.,  and  when 
she  3truok  the  Stormeock  her  head  was  W.  by  S., 
so  that  she  had  altered  four  points.  If,  instead 
of  keeping  on  under  hard-a-port  helm,  she  had 
hard-a-starboarded  her  helm  and  had  altered  two 
or  three  points,  she  would  have  been  able  to  have 
gone,  the  tide  being  with  her,  up  river  to  the  south- 
ward, and  in  all  probability  clear  of  the  Maiorese 
and  her  tugs.  But  I  am  not  so  firm  on  this 
point  as  I  am  on  the  first.  I  am  advised  that 
there  were  two  ways  in  which  the  collision  could 
have  been  avoided;  but  I  prefer  to  put  my 
judgment  upon  the  first.  Not  taking  such  steps 
was  negligence  on  the  part  of  the  master  of  the 
Sunlight,  who  in  all  probability  thought  that  the 
starboard-side  rule  applied,  and  that  he  was 
justified  in  keeping  on  full  speed  ahead  under 
hard-a-port  helm,  and  that  it  was  the  duty  of 
the  other  vessel  to  keep  out  of  his  way.  I  do  not 
consider  that  art.  19 — that  is,  the  starboard-side 
rule — applied.  I  find  that  the  Sunlight  was 
negligently  navigated,  and  had  a  bad  look-out, 
which  contributed  to  the  colUsion.  But  did  it 
not  cause  it  entirely  ?    I  am  of  opinion  that  it 


did.  It  is  alleged  in  the  pleadings  that  tbe 
Maiorese  might  have  done  something  to  avoid  the 
collision,  but  I  find  as  a  fact  that  she  could  not 
have  done  anything  more  than  was  done.  Those 
in  charge  of  the  Maiorese  ordered  the  tugs  to 
stop,  and  they  did  stop  as  soon  as  they  saw  thi^ 
other  vessel  coming  down. 

The  next  question  1  have  to  determine  is 
whether  the  excuse  pleaded  by  the  Sunlight  is 
good  in  law  or  in  fact.  The  owners  of  the 
Sunlight,  having  made  the  dock  board  defen- 
dants to  the  action  brought  by  them,  allege  that 
if  the  navigation  of  the  Sunlight  was  negligent 
it  was  the  fault  of  the  dockmaster  in  ordering 
the  vessel  out  into  the  river  at  a  time  when  h*^ 
ought  not  to  have  done  so.    That  is  a  mixed 

auestion  of  fact  and  law.  I  have  no  doubt 
lat  the  dockmaster  had,  under  the  Act  of  Parlia- 
ment, power  to  order  a  ship,  which  has  paid  her 
dues  and  is  ready  to  go,  to  leave  the  premises  of 
the  dock  board.  But,  though  that  is  the  legal 
position,  looking  at  it  generally,  one  must  apply 
the  facts  in  each  particular  case.  First  of  all,  as 
a  fact,  did  he  order  the  Sunlight  out?  I  am 
satisfied  that  the  dockmaster  did  not  order  the 
vessel  out,  or  say  anything  which  amounted  to 
an  order.  I  find  that,  in  fact,  no  order  was  given 
by  the  dockmaster  to  the  Sunlight  to  go  ont, 
and  that  the  master  of  the  vessel  went  out  at  his 
own  risk,  and  navigated  his  own  ship  out — ^not 
against  the  order  of  the  dockmaster,  the  dock- 
master  could  not  stop  him ;  but  he  cast  off  his 
own  rope,  by  his  own  men,  who  were  there  for  the 
purpose,  by  his  order ;  and  I  find  as  a  fact  that 
the  dockmaster  did  point  out  to  him  and  warn 
him  of  the  lights  of  the  down-coming  ship.  The 
probable  solution  of  this  case  is  that  the  master 
of  the  Sunlight  wanted  to  get  to  sea  and  mis- 
calculated the  strength  of  the  tide,  and,  having 
cleared  the  hopper,  satisfied  himself  that  he  coul  1 
clear  the  other  vessel  too,  and  so  ran  the  risk. 
Tbe  result  must  be  that  the  Sunlight  as  against 
the  Maiorese  is  solely  to  blame,  and  that  the 
owners  of  the  Sunlight  must  lose  their  case 
against  the  dock  board  because  they  have  not 
made  good  the  allegations  containea  in  their 
statement  of  claim. 

Solicitors  for  the  plaintiffs,  the  owners  of  the 
Maiorese,  Hill,  Dickinson,  Dickinson,  Hill,  and 
Roberts,  LiverpooL 

Solicitors  for  the  defendants,  and  plaintiffs  in 
the  second  action,  the  owners  of  the  SuriUghf, 
CoUins,  Bobinson,  and  Driffield,  Liverpool. 

Solicitors  for  the  defendants  in  the  second 
action,  the  Mersey  Docks  and  Harbour  Board, 
W.  C.  Thome,  Liverpool. 
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COURT    OF    APPEAL. 


Monday,  Jan.  25,  1904. 

(Before  Lord  Alvbrstonb,  0. J..  Collins,  M.R  , 

and  BoMBB,  L.J.) 

BoBTHwicK  V.  Eldebslie  Stbamship 
Company,  (a) 

APPEAL   FBOM   THE   KINO'S   BENCH   DIVISION. 

BUI  of  lading  —  Construction  —  Exceptions  — 
Damage  to  goods  —  Unseaworthiness  —  Xrto- 
hility  of  shipowner. 

Frozen  meat  teas  shipped  on  a  steamer  under  a 
bill  of  lading^  which  contained  two  clauses 
relating  to  exceptions.  The  first  clause ^  printed 
in  Roman  type,  provided  :  **  Neither  the  ship 
nor  her  owners  shall  he  accountable  for  the 
condition  of  goods  shipped  under  this  bill  of 
lading,  nor  for  any  loss  or  damage  thereto 
whether  arising  from  failure  or  breakdown  of 
machinery,  insidation  or  other  appliances, 
refrigerating  or  otherwise,  or  from  any  cause 
whatsoever,  whether  existing  at  thp  commence- 
ment of  the  voyage  or  at  the  time  of  shipment  of 
the  goods  or  not."  The  secojid  clause,  printed  in 
small  italics,  provided  :  **  The  act  of  Ood  .  .  . 
and  loss  or  damage  resulting  therefrom  or  from 
any  of  the  following  causes  or  perils  are 
excepted — viz.  .  .  .  or  from  any  accidents 
to  or  defects,  latent  or  otherwise,  in  hull  .  .  . 
or  otherwise  {whether  or  not  existing  at  the  time 
of  the  goods  being  loaded  or  the  commencement 
of  the  voyage)  .  .  .  if  reasonable  means 
have  been  tahen  to  provide  against  such  defects 
and  unseaworthiness.^* 

The  vessel,  being  tainted  with  carbolic  acid,  was 
not  in  a  fit  condition  to  carry  the  meat  when  it 
was  shipped,  and  the  meat  icas  thereby  damaged 
during  the  voyage.  If  reasonable  care  had  been 
taken  to  cleanse  the  ship  before  the  m^eat  wcu 
shipped  the  damage  would  not  have  occurred. 

Held  [reversing  the  judgment  of  Walton,  J.),  that, 
reading  the  two  clauses  together,  the  shipowner 
was  not  exempted  from  liability  for  damage 
caused  by  the  unfit  condition  of  the  vessel. 

Appeal  of  the  plaintifE  from  the  judgment  of 
"Walton,  J.,  at  the  trial  of  the  action  without 
a  jury. 

The  plaintiff  brought  this  action  to  recover  from 
the  deiendants  damages  for  breach  of  contract 
and  of  duty  in  and  about  the  carriage  of  frozen 
meat  by  sea. 

The  meat  was  shipped  on  the  defendants'  steam- 
ship Nairnshire  at  Melbourne,  Australia,  to  be 
delivered  at  London,  under  several  bills  of  lading, 
all  in  the  same  form,  by  which  it  was  acknow- 
ledged that  the  meat  had  been  shipped  in  good 
order  and  condition. 

The  plaintifE  was  the  indorsee  of  the  bills  of 
lading. 

The  Nairnshire  was  fitted  with  refrigerating 
chambers  for  the  purpose  of  carrying  frozen  meat. 
Before  the  voyage  in  question  she  had  made  two 
voyages  with  cargoes  of  horses.  For  the  purpose 
of  cleansing  the  vessel  whilst  she  was  carrying 

(a)  Reported  by  J.  H.  Williams.  Esq.,  Barrlster-at-Law. 

Vol.  TX..  N.  S. 


the  horses,  and  in  order  to  disinfect  her  for  the 
purpose  of  carrying  frozen  meat,  a  quantity  of 
carbolic  acid  was  used. 

The  bills  of  lading  were  headed  "  Refrigerating 
Bill  of  Lading,"  and  contained  two  clauses 
relating  to  exceptions. 

The  first  clause  was  printed  in  Boman  type  and 
was  as  follows  : 

Neither  the  eteamer  nor  her  owners  nor  her  charterers 
shall  be  acoonntable  for  the  oondition  of  goods  shipped 
under  this  bill  of  lading  nor  for  any  loss  or  damage 
thereto,  whether  arising  from  failure  or  breakdown  of 
machinery,  inanlation  or  other  appliances,  refrigerating 
or  otherwise,  or  from  any  other  cause  whatsoever, 
whether  arising  from  a  defect  existing  at  the  com- 
mencement of  the  voyage  or  at  the  time  of  shipment  of 
the  goods  or  not,  nor  for  detention ;  nor  for  the 
consequences  of  any  act,  neglect,  defauU,  or  error  of 
judgment  of  the  masters,  officers,  engineers,  refrige- 
rating engineers,  crew,  or  other  persons  in  the  service 
of  the  owners  or  charterers,  nor  from  any  other  cause 
whatsoever,  and  steamer  shall  be  at  liberty  to  jettison 
the  whole  of  the  goods,  or  any  part  thereof,  considered 
necessary  on  account  of  decomposition  or  otherwise. 

The  second  clause  was  printed  in  small  italics 
and  was  as  follows : 

The  act  of  God,  the  King's  enemies,  pirates,  robbers 
or  thieves  on  land  or  sea  (but  not  pilferage),  arrests  or 
restraints  of  princes,  rulers,  or  people,  riots,  strikes, 
lock'Outa,  or  other  labour  disturbances,  or  delay  or 
hindrance  caused  directly  or  indirectly  thereby  and  loss 
or  damage  resulting  therefrom  or  from  any  of  the 
following  causes  or  perils  are  excepted — viz.,  insuffi- 
ciency in  packing  or  in  strength  of  packages,  loss  or 
damage  from  coaling  on  the  voyage,  rust,  vermin, 
breakage,  leakage,  drainage,  sweating,  evaporation,  or 
decay,  resulting  from  bad  stowage  or  otherwise,  or  from 
the  breakfl^e  or  flow  of  or  from  oontact  with  the  urine, 
manure  water,  or  drainage  from  horses,  cattle,  sheep,  or 
other  animals  carried  on  the  said  ship  or  from  their 
stalls,  however  caused,  or  otherwise  howsoever ;  in- 
jutious  effects  of  other  goods,  whether  arising  from  bad 
stowage  or  otherwise  ;  efiTeots  of  climate,  ineufficiency  of 
ventilation,  or  temperature  of  holds  ;  risk  of  craft,  of 
transhipment,  and  of  storage  afloat  or  on  shore  ;  fire  on 
board,  in  hulk,  in  craft,  or  on  shore ;  rain,  hail,  snow, 
frost,  or  ice  ;  explosion,  barratry,  jettison ;  collision, 
whether  with  another  ship  or  any  other  obstacle ; 
stranding,  lying  upon,  or  touching  the  ground ;  perils  of 
the  seas,  rivers,  or  navigation  of*  whatever  nature  or 
kind,  or  howsoever  oauecd  ;  whether  or  not  any  of  the 
perils,  causes,  or  things  above  mentioned,  or  the  loss  or 
injury  arising  therefrom,  be  occasioned  by  or  arise  from 
any  act  or  omission,  negligence,  default  or  error  in 
judgment  of  the  master,  pilot,  officers,  mariners, 
engineers,  crew,  stevedore?,  ship's  husband  or  managers, 
or  other  persons  whomsoever  in  the  service  of  the 
owners  or  charterers ;  whether  on  board  the  said  ship 
or  on  shore,  or  on  board  any  other  ship  belonging  to  or 
chartered  by  them,  or  for  whose  acts  they  would  other- 
wise be  liable  whether  such  act.  omission,  negligence, 
default,  or  error  in  judgment  shall  have  occurred  before 
or  after  the  commencement  of  or  during  the  voyage,  or 
any  other  causes  beyond  the  control  of  the  owners  or 
charterers  or  by  or  from  any  accidents  to  or  defects 
latent  or  otherwise  in  hull,  tackle,  boilers,  or  machinery, 
refrigeration,  or  otherwise,  {or  their  appurtenances 
(whether  or  not  existing  at  the  time  of  the  goods  being 
loaded,  or  the  commencement  of  the  voyage),  or 
insufficiency  of  coal&  at  the  commencement  or  any  stage 
of  the  voyage,  if  reasonable  means  have  been  taken  to 
provide  against  such  defects  and  unseaworthiness. 

The  plaintiff  contended  that  the  clause  in 
Roman  type  must  be  read  with  and  be  limited  by 
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the  clause  in  small  type,  and  that  the  defendants 
were  not  protected  from  liability  becanse  reason- 
able means  had  not  been  taken  to  provide  againbt 
unseaworthiness. 

The  defendants  contended  that  the  clanse 
printed  in  Koman  type  protected  them  from  any 
fiability  for  the  damage  to  the  meat  caused 
by  the  vessel  being  tainted  with  carbolic  acid, 
and  that  it  was  not  limited  by  the  clause  in  small 
type. 

The  action  was  tried  before  Walton,  J.  without 
a  jury. 

/.  A.  Hamilton,  K.O.  and  Loehnis  for  the 
p]ainti£E. 

Carver  K.C.  and  D.  C.  Lech  for  the  defendants. 

Cur.  adv.  vult. 

March  9, 1903. — Walton,  J. — This  is  an  action 
in  which  the  plaintiff  asks  for  a  declaration  that 
he  is  entitled  to  recover  damages  in  respect  of 
damage  to  a  certain  cargo  of  frozen  meat  which 
was  shipped  under  bills   of  ladintr   which    are 
dated  in  Dec.  1901,  and  of  which  the  plaintiff 
is  indorsee,  and  he  alleges  the  property  in  the 
goods  passed  to  him  by  the  indoisement.    The 
case  raises  a  question  of  construction  of  the  bill 
of  lading  and  a  question  of  fact,  and  although 
my  decision  in  this  case  will  not  depend  upon  my 
findings  of  fact,  it  will,  no  doubt,  be  convenient, 
as  I  have  heard  the  evidence,  to  state  what  con- 
olusion  1  have  arrived  at  upon  the  question  of 
fact.    The  cargo  was  shipped  on  tbe  defendants' 
steamer  called  the  Nairnshire  at  Melbourne,  and 
was,  as  I  have  said,  a  shipment — not  a  full  cargo 
— of  frozen  mutton.    On  the  two  voyages  pre- 
ceding the  voyage  in  question  upon  which  the 
mutton  was  carried,  the  Nairnshire  had  carried 
horses  for  the  Government  to  South  Africa,  one 
voyage,  I  think,  from  Fiume  to  South  Africa,  and 
the^  second  voyage   from    Australia    to    South 
Africa.     On     those    voyages    the    horses   were 
earried    in    different   parts    of    the   ship,    but, 
amongst  other  parts,  in  the  'tween  decks.    For 
the  purpose  of  those  voyages  a  quantity  of  car- 
bolic acid  had  been   shipped   l^fore  the    com- 
mencement of  the  first  of  the  voyages.     The 
quantity  was  admitted — there  were  eighty  five- 
gallon  drums  shipped,  and  of  those  drums   a 
considerable  quantity  was  made  use  of.    After 
completing  the  second  vovage  with  the  horses  the 
vessel   went   to    Australia,  and    got   orders  on 
arrival  in  Australia  to  load  frozen  meat  at  various 
Australian  ports.    At  Sydney  the  holds  and  the 
'tween  decks  were  cleaned  out,  and  for  this  pur- 
pose a  quantity  of  carbolic  acid  and  chloride  of 
lime  was  used  to  sweeten  or  disinfect  the  bilges. 
At  any  rate  it  is  admitted  by  the  defendants  that 
it  was  used  to  an  extent  for  that  purpose.  On  the 
two  voyages  with  horses  it  is  also  admitted  by  the 
defendants  that  carbolic  acid  to  some  extent — to 
what  extent  we  do  not  know — had  been  used  for 
the  purpose  of  sweetening    or  disinfecting  the 
stalls  or    spaces    which    were   occupied  by  the 
horses,  and,  as  I  have  said,  horses  were  carried 
in  the  'tween  decks.    The  vessel  was  cleaned  out 
at  Sydney  and  then  proceeded  to  other  ports  in 
Australia  before  going  to  Melbourne,  where  the 
frozen  meat,  the  damage  to  which  is  in  question 
in  this  case,  was  shipped.    At  Townsville,  which 
was  one  of  the  ports  at  which  the  vessel  called,  all 
the  carbolic  acid  that  was  left  on  board  the  vessel 


was   landed    with  an    exception — two  or   three 
drums  (I  think  three)  were  kept  on  board  by  the 
chief  engineer  for  the  purpose  of  sweetening  the 
engine-room.    These  three  drums  were  kept  dur- 
ing the  voyage  in  question — that  is  the  voyage 
home  with  frozen  meat — in  the  engine-room,  and 
I  think  it  is  reasonably  clear,  and  I  do  not  think 
it  is  disputed,  that  those  drums  had  nothing  to 
do  with    the  damage  which   it  was  afterwards 
found  the  frozen  meat  had  sustained.    More  tbaa 
twenty  drums  of  carbolic  acid  had  been  used  for 
one  purpose  or  another  in  the  course  of  the  two 
voyages  with  horses,  or  in  cleansing  and  disinfect- 
ing tne  ship  at  Sydney  before  the  frozen  meat 
was  shipped.    With  the  exception  of  the  three 
drums  in  the  engine-room  and  what  was  actually 
in  the  ship,  that  is  what  remained  in  the  bilges  or 
wherever  else  the  carbolic  acid  may  have  been 
used,  no  carbolic  acid    was    left  on    board  the 
vesseL    The  vessel  proceeded  to  Melbourne,  and 
at  Melbourne  the  frozen  meat  in  question  was 
shipped.    With  that  frozen  meat  and  other  cargo 
the  vessel  made  her  voyage  from  Australia  to  this 
country,  calling  at  the  Cape,  and  at  Durban,  and 
at  Cape  Town  discharged  a  quantity  of  carga 
I  do  not  think  it  is  necessary  for  me  upon  this 
question  of  fact  to  go  very  much  further  into  the 
details.    I  have  considered  the  evidence  which  I 
have  heard  and  I  have  considered  all  that  was 
said   on  both  sides  upon   this  question,  and  it 
seems  to  me  that  there    is    nothing   to  show 
that    any    kind   of    accident    occurred    during 
the  voyage  to  cause  the  frozen  meat  to  become 
tainted  by  the  smell  of  carbolic  acid.    I  am  satis- 
fied that  if  the  frozen  meat  was  tainted  by  the 
smell  of  carbolic  acid  it  must  have  arisen  from  a 
taint  in  the  ship  or  from  carbolic  acid  in  the  ship 
at  the  time  the  ship  sailed  from  Melbourne.    I 
know  there  are  some  difficult  things  to  explain ; 
I  do  not  need  to   dwell    upon  them;   I    have 
not     forgotten     them,     but    it     is     sufficient 
for    me    to    say    that    I     have     arrived     at 
the  conclusion  that  nothing  happened  in   the 
course   of    the   voyage,    indepenaently    of    the 
condition  of  the  ship  at  the  commencement  of  the 
voyage,  to  cause  a  taint  to  the  frozen  meat,  or  to 
cause  the  damage  which  is  complained  of  in  this 
action.    The  vessel  arrived,  and  I  find  as  a  fact 
that  the  meat  in  question  on  arrival  was  f oand  to 
be  tainted  with  the  smell  of  carbolic  acid  and  was 
damaged.    I  have  not  to  say  anything  as  to  the 
amount  of  damage,  but  I  find  as  a  fact  that  the 
meat  was  damaged  by  having  become    tainted 
during  the  voyage  with  the  smell  of  carbolic  acid. 
I  find,  as  I  have  said  already,  that  that  arose 
from    the  condition  of  the    ship  at   the    com- 
mencement of  the  voyage,  and  1  further  find 
that   if  proper  care,    skill,  and  attention    had 
been    paid   to  the    cleansing    and   preparation 
of  the  ship  before  she  started  on  her  voyage  from 
Melbourne,  the  damage  would  not  have  occurred. 
1  think  that  suffioientiy  disposes  of  the  questions 
of  fact,  and  expresses  the  conclusions  at  which  I 
have  arrived  uoon  the  material  questions  so  far  as 
they  are  questions  of  fact. 

As  1  have  said,  there  is  another  question, 
and  that  is  a  question  of  construction  of  the 
bill  of  lading  under  which  the  frozen  meat 
in  question  was  shipped.  It  is  a  bill  of  lading 
which  is  headed  "  Refrigerator  Bill  of  Lading," 
and  it  contains  two  clauses  which  may  be 
called  exception  clauses — one  of  them  is  in  larger 


MARITIME  LAW  CASE&. 


515 


Ct.  of  App.] 


BoBTHwicK  V.  Eldbrslib  Stbamship  Company. 


[Ot.  op  App. 


print,  and  the  other  in  smaller  print.  I  do 
not  attach  much  importance  to  the  difference  of 
type.  I  will  only  saj  this,  that  the  clause  which 
is  in  larger  print,  and  is  more  legible,  is  not  of  the 
less  importance  at  any  rate  on  that  account.  Bnt  I 
deal  with  the  clauses  themselves.  The  clause  in 
the  larger  type  is  a  very  far-reaching  clause.  It 
containB  exceptions  of  the  widest  possible  kind, 
and  it  seems  to  me  to  be  perfectly  plain  and  easy 
to  understand.  It  says  this : "  Neither  the  steuner 
nor  her  owners  nor  her  charterers  shall  be 
accountable  for  the  condition  of  goods  shipped 
under  this  bill  of  lading,  nor  for  any  loss  or 
dama^  thereto,  whether  arising  from  failure  or 
breakdown  of  machinery,  insulation  or  other 
appliances,  refrigerating  or  otherwise,  or  from  any 
other  cause  whatsoever,  whether  arising  from  a 
defect  existing  at  the  commencement  of  the 
Toyage  or  at  the  time  of  shipment  of  the  goods  or 
not,  nor  for  detention ;  nor  for  the  conseauences 
of  any  a«t,  neglect,  default,  or  error  of  juagment 
of  the  master,  officers,  engineers,  refrigerating 
engineers,  crew,  or  other  persons  in  the  service  of 
the  owners  or  charterers,  nor  from  any  other 
cause  whatsoever,  and  steamer  shall  be  at  liberty 
to  jettison  the  whole  of  the  goods,  or  any  part 
thereof,  if  considered  necessary  on  account  of 
decomposition  or  otherwise."  Applying  that  to 
the  present  case,  the  damage  here  arose  from  a 
defect;  that  is  to  say,  a  defect  existing  at  the 
commencement  of  the  voyage,  the  defect  being 
the  taint  in  the  ship^the  fact  that  the  ship  was 
iiApregpiated  with  the  smell  of  carbolic  acid,  or 
was  carrying  carbolic  acid  in  such  a  way  as  to 
taint  the  cargo  and,  therefore,  I  think  the  damage 
comes  clearly  within  the  words  of  this  clause  in 
the  larger  type.  It  was  damage  to  the  cargo 
arising,  not  from  failure  or  breakdown  of 
machmery,  insulation  or  other  appliance,  but 
certainly  within  the  words,  "  or  from  any  other 
cause  whatsoever,*'  and  it  arose  from  a  defect 
which  existed  at  the  commencement  of  the  voyage, 
or  at  the  time  of  shipment  of  the  goods.  It  was 
the  consequence  of  a  neglect  or  default  on  the 
part  of  the  crew,  notwithstanding  that  it  was  a 
defect  arising  at  the  commencement  of  the 
voyage.  And,  the  defect  arising  from  the  neglect 
or  fault  of  the  crew,  it  seems  that  if  this  clause  in 
the  larger  type  stood  alone  it  would  be  perfectly 
plain  tnat  the  shipowners  had  in  unambiguous 
language  protected  themselves  from  liability 
arising  from  such  defect.  But  now  it  is  baid  that 
the  clause  in  the  larger  type  must  be  read 
together  with  the  clause  in  the  smaller  type,  and 
that  the  effect  of  reading  the  two  clauses  together 
is  to  qualify  and  cut  down  the  extent  and  effect  of 
the  first  clause,  which  is  the  clause  in  the  larger 
type.  Ooming  to  the  clause  in  the  smaller  type, 
in  the  first  place,  reading  it  through,  one  is  struck 
with  this — that  it  refers  to  a  great  many  things, 
possible  causes  of  damage  and  matters  which  do 
not  seem  at  any  rate  very  appropriate  to  a  bill  of 
lading  for  the  carriage  of  carcases  of  mutton.  It 
is  a  very  long  dause;  it  is  very  much  more 
verbose  than  the  clause  in  large  type.  It  contains 
a  longer  enumeration  of  excepted  perils  in  detail, 
and  then  that  enumeration  of  excepted  perils — 
^liich  I  need  not  read,  ard  which  is  very  long — is 
followed  by  these  words :  "  Whether  or  not  any 
of  the  perils,  causes  or  things  above  men* 
tioned,  or  the  loss  or  injury  arising  there- 
from be  occasioned  by  or  arise  from  any  act  or 


omission,  negligence,  default,  or  error  in  judgment 
of  the  master,  pilot,  officers,  mariners,  engineers, 
crew,  stevedores,  ship*s  husband  or  managers, 
or  other  persons  whomsoever  in  the  service  of  the 
owners  or  charterers,  whether  on  board  the  said 
ship,  or  on  shore,  or  on  board  any  other  ship,"  and 
so  on.  I  just  stop  to  observe  that  in  this  long 
clause  in  the  smaller  type  the  negUgenoe  clause, 
to  begin  with,  is  much  more  limited  than  the 
negligence  clause  in  the  larger  type,  because  the 
negligence  clause  in  the  smaller  type  is  a  negli- 
gence  clause  which  is  limited  to  the  negligence 
of  the  persons  in  the  employment  of  tne  ship 
bringing  about  any  of  the  enumerated  perils 
which  are  enumerated  separatelpr  and  particularly ; 
whereas  the  negligence  clause  in  the  larger  type 
is  a  perfectly  general  one,  applying  to  loss  arising 
in  consequence  of  any  negligence  ox  persons  in  the 
employment  of  the  shipowner.  Returning  to  the 
clause  in  the  small  type,  after  the  negligence 
clause,  which  is  limited  in  the  way  I  have  men- 
tioned, there  come  certain  general  words  which 
add  something  to  the  perils  which  have  been 
enumerated  in  detail,  and  they  are  these :  '*  Or 
any  other  causes  beyond  the  control  of  the  owners 
or  chartei'ers."  I  may  say  in  passing  I  cannot 
find  that  the  negligence  clause  in  the  small  type 
refers  to  these  otner  causes ;  it  seems  to  refer  only 
to  perils  which  are  enumerated  in  detaiL  I  onl^ 
point  that  out  as  going  to  show  that  the  negh- 
gence  clause  in  small  type  is  more  limited  than  the 
negligence  clause  in  the  larger  type.  With  regard 
to  these  general  words,  I  may  point  out  that  in 
the  small  type  the  general  words  which  sweep  in 
other  causes  are  these :  '*  Any  other  causes 
beyond  the  control  of  the  owners  or  charterers.'' 
In  the  clause  in  the  larger  type  the  general  words 
are  not  so  limited  at  all,  but  they  are  :  "  Loss 
arising  from  any  other  cause  whatsoever."  Then 
comes  the  clause  with  regard  to  the  seaworthiness, 
in  the  small  type :  "  Or  by  or  from  any  accidents 
to  or  defects,  latent  or  otherwise,  in  hull,  tackle, 
boilers,  or  machinery,  refrigeration  or  otherwise, 
or  their  appurtenances  (whether  or  not  existing  at 
the  time  of  the  goods  being  loaded,  or  the  com- 
mencement of  the  voyage)  or  insufficiency  of  coals 
at  the  commencement,  or  any  stage  of  the  voyage, 
if  reasonable  means  have  been  t^ken  to  provide 
against  such  defects  and  unseaworthiness.'*  So 
that  the  exception  with  regard  to  seaworthiness 
in  the  small  type  is  no  doubt  qualified  in  that  way 
— that  is  to  say,  the  shipowner  is  not  to  b^  liable 
for  defects  or  other  losses  arising  from  defects 
existing  at  the  commencement  of  the  voyage  if 
reasonable  means  have  been  taken  to  provide 
against  such  defects  and  unseaworthiness.  So  it 
is  obvious  that  the  clause  in  small  type,  although, 
as  I  have  said,  much  longer,  is  in  reality  very 
much  narrower  and  much  more  limited  than  the 
clause  in  the  larger  type.  The  question  is  whether 
I  am  to  restrain  the  plain  sense  of  the  first  clause, 
the  more  general  one,  by  reading  with  it  the  longer 
clause  in  small  type — whether  I  am  to  say  that  the 
wider  clause  is  to  be  cut  down  by  the  narrower 
clause,  or  whether  I  am  to  h&j  that  the  narrower 
clause  is  to  be  extended  by  the  more  extended 
clause.  It  seems  to  me  the  plain  common  sense 
is  that  the  clause  in  the  larger  type  has  been  put 
in  for  the  express  purpose  of  giving  a  wider  scope 
to  the  narrower  clause  in  the  small  type.  It 
seems  to  me  a  most  unnatural  reading  of  this  bill 
*  of  lading  to  say  that  the  clause  in  large  type  is  cut 
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down  bj  the  clause  in  the  smaller  type — I  am  not 
saying  on  account  of  the  size  of  the  type,  but  for 
the  reasons  which  seem  to  me  fairly  obvious.  The 
shipowner  has  had  his  doubts  about  this  very  long 
ana  somewhat  complicated  clause  in  small  type, 
and  to  make  the  matter  clear  he  has  inserted  a 
perfectly  plain,  intelligible,  but  very  far-reaching 
clause,  which  is  the  clause  in  the  larger  type, 
and  I  think  that  must  prevail.  That  being  so, 
as  the  loss  does  fall  within  the  exception  expressed 
in  the  clause  in  the  larger  type,  which  I  tnink  is 
the  governing  clause,  I  think  the  shipowners  are 
exempt  from  liability  in  this  case,  and  therefore 
there  must  be  judgment  for  the  defendants. 

Judgment  for  the  defendants. 

The  plaintiff  appealed. 

J.  A,  Hamilton,  K.C.  and  Loehnis  for  the  appel- 
lant.— The  decision  of  the  learned  judge,  that  the 
defendants  were  protected  from  liability  by  the 
provisions  of  the  large  print  clause  was  wrong. 
Even  if  that  clause  stood  alone  in  the  bill  of 
lading,  it  would  not  protect  the  shipowner  from 
liability  for  this  damage.  The  learned  judge  has 
found  as  a  fact  that  the  damage  was  caused  by 
the  unseaworthy  condition  of  the  vessel  at  the 
time  the  meat  was  shipped,  and  not  by  any 
failure  or  breakdown  of  the  machinery  or  insula- 
tion. The  prima  facie  construction  of  that  clause 
is  that  it  applies  only  to  something  happening 
during  the  voyage  and  that  it  does  not  protect 
the  shipowner  from  liability  caused  by  the  ship 
being  unseaworthy  at  the  commencement  of  the 
vojage.  The  shipowner  is  bound  to  provide  a 
ship  which  is  seaworthy  at  the  commencement  of 
the  voyage*  and  this  clause  does  not  exempt  him 
from  that  obligation : 

Steel  V.  State  Line  Steamship  Company,  37  L.  T 

Rep.  333;  4  Asp.  Mar.  Law  Cas.  516;  3  App. 

Cae.  72 ; 
Tattersall  v.  National  Steamship  Company,  50  L.  T. 

Rf  p.  299  ;  5  Asp.  Mar.  Law  Cas.  206  ;  12  Q.  B. 

Div.  297. 

The  words  "  or  from  any  other  cause  whatsoever  " 
in  this  clause  must  ba  construed  as  referring  to 
matters  ejusdem  generis  with  the  specifically 
enumerated  perils — that  is,  failure  or  breakdown 
of  machinery,  &c. — and  not  as  wide  general  words 
intended  to  include  every  kind  of  peril : 

Bichardsons  a7id  Samuel  and  Co.^  Re  an  Arbitration 
hetween^  77  L.  T.  Rep.  479 ;  8  Asp.  Mar.  Law 
Cas.  330  ;  (1898)  1  Q.  B.  261. 

The  large  print  clause  and  the  small  print  clause 
must  be  read  together  as  far  as  possible,  and, 
when  they  are  so  raad  together,  the  true  construc- 
tion of  tne  document  plainly  is  that  the  ship- 
owner is  not  exempt  from  liability  for  damage 
caused  by  unseaworthiness  unless  reasonable 
means  have  been  taken  to  provide  against  unsea- 
worthiness. The  learned  3udge  has  found  as  a 
fact  that  reasonable  means  were  not  taken  to 
provide  against  unseaworthiness,  and  therefore 
the  defendants  are  not  protected.  The  vessel 
was  not  in  a  fit  condition  to  receive  and  carry 
a  cargo  of  this  kind,  and  therefore  was  not  sea- 
worthy : 

Owners  of  Cargo  on  Ship  Maori  King  v.  Hughes, 
73  L.  T.  Rep.  141  ;  »  Asp.  Mar.  Law  Cas.  65 ; 
(1895)  2  Q.  B.  550. 

If  a   shipowner  wishes    to  except    the   implied 


warranty  of  seaworthiness,  he  must  do  so  in 
clear  and  unambiguous  language  : 

Price  and  Co.  v.  Unijn  Lighterage   Company,  88 

L.  T.  Rep.  423 ;  9   Asp.   Mar.  Lair  Ceia.   39S  ; 

(1903)  1  K.B.  750; 
Rathbone  Brothers  a/id  Co.  v.  MacTver,  Sons,  and 

Co.,  89  L.  T.  Rep.  378;  9  Aep.  M&r.  Law  C^is. 

467;  (1903)  2  K.  B  378. 

It  cannot  be  said  that,  in  any  view  of  this  bill  of 
lading,  the  shipowner  has  clearly  protected  him- 
self against  this  liability. 

Carver,  K.C.  and  D.  C  Leek  for  the  reepon- 
deuts. — The  learned  judge  rightly  held  that  the 
large  print  clause  Wi%a  the  governing  clause,  and 
was  noc  cut  down  or  qaalified  by  the  small  print 
clause.  The  small  print  clause  only  limited  the 
liability  of  the  shipowner  for  unseaworthiness  in 
a  qualified  manner,  and  it  was  a  very  long  clause 
not  too  clearly  expressed.  The  shipowner,  there- 
fore, inserted  the  large  print  clause  in  order  to 
clearly  protect  himself  by  using  the  widest  poe- 
sible  language.  The  clause  containing  the  lesser 
protection  cannot  control  or  qualify  the  clause 
which  gives  the  larger  protection.  Bj  the  large 
print  clause  the  shipowner  is  protected  from 
liability  for  *'  loss  or  damage  arising  from  .  .  . 
or  any  other  cause  whatsoever.*'  Those  words 
clearly  cannot  be  intended  to  refer  only  to 
matters  ejusdem  generis  with  breakdown  or 
failui*e  of  machinei'y.  They  are  clear  and  un- 
ambiguous words,  exempting  the  shipowner  from 
liability  for  any  damage  arising  from  anything 
existing  at  the  commencement  of  the  voyage. 
Even  if  the  words  of  the  large  print  clause  are  to 
be  construed  as  refeiTing  only  to  breakdown  or 
failure  of  machinery,  <&c.,  this  damage  was 
caused  by  failure  of  the  insulation,  for  if  the 
meat  had  been  properly  insulated  it  could  not 
have  been  tainted. 

/.  A.  Hamilton,  K.C. — The  learned  judge  ha 
found  that  there  was  no  failure  or  breakdown  of 
the  insulation.     If    there   had    been,   the    meat 
would  have    become    putrid    instead    of     being 
tainted  with  carbolic  acid. 

Lord  Alvbrstonb,  C.J. — With  all  deference  to 
the  weighty  opinion  of  Walton,  J.  in  a  case  of 
this  kind,  1  have  come  to  the  conclusion  that  in 
this  case  he  has  overlooked  and  not  given  effect  to 
certain  broad  considerations  which  must,  i  think, 
be  borne  in  mind  in  construing  commercial  docu- 
ments, and,  indeed,  all  documents  which  have  to 
be  considered  from  a  legal  and  business  point  of 
view.  In  my  opinion,  ic  is  true  in  the  case  of  a 
bill  of  lading,  as  in  the  case  of  other  documents, 
that  wht^re  there  ai*ea  number  of  clauses  they  are 
as  far  as  possible  to  be  read  together,  as  being 
consistent  with  one  another,  and  that  a  clause  is 
not  to  bd  treated  as  being  mere  surplusage,  or  as 
inoperdtlve,  unless  the  language  of  tbe  aucument 
leads  to  the  conclusion  that  it  cannot  be  read  con- 
sistently with  rest  of  the  document.  There  is  one 
other  general  rule  of  construction  to  which  I 
think  the  learned  judge  did  not  give  sufficient 
attention,  which  I  will  state  in  the  language  of 
Williams,  L.J.  in  his  judgment  in  the  case  of 
Baihbone  Brothers  and  Co,  v.  Maclver,  Sons, 
and  Co,  (89  L.  T.  Rep.  378 ;  9  Asp.  Mar.  Law 
Gas.  467;  (1903)  2  K.  B.  378).  In  that  caw 
Williams,  L.J.  said:  "With  reference  to  the 
carriage  of  goods  by  sea,  the  law  implies  certaiu 
warranties   on    the  part  of    the  shipowner.    It 
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puts  upon   him  certain    obligations  which   will 
always  bind  him,  unless  there  are  in  the  contract 
clear  and  express  words  which  without  ambiguity 
relieve  him  fi*om    that  which  I    may   call   his 
common  law  obligations.''     I  think  that  Bomer, 
L.J.,  in  that  case,  was  i*efen*ing  to  that  principle 
when  he  said  :  **  Shipowners  have  been  for  a  long 
time  endeavouring  to  limit  the  general  liability 
cast  upon  them   by  law  as  carriers  by  sea  by 
inserting  special  exceptions,   without  going  the 
length  of  excepting  their  liability  in  respect  of 
the  warranty  of   seaworthiness,  and  they  have 
been,  as  I  understand,  from  time  to  time  extend- 
ing the  special  exceptions.  I  think,  however,  I  am 
right  in  saying  that  as  a  piinciple  of  construction 
the  warranty  of  seaworthiness  will  be  held  not  to 
have  been  excepted  unless  it  plainly  appears  that 
it  was  intended  to  except  it.    In  other  words,  the 
court  will  not  readily  infer  an  exception  of  that 
warranty."    It  seems  to  me  that  thode  statements 
in  the  judgments  in  the  Court  of  Appeal  lay  down 
in  the  clearest  possible  language  ttie  principles 
which  wei-e  applied  in  many  earlier  cases.    In  the 
present  case  I  think  that  the  learned  judge  has 
not  given  sufficient  effect  to  the  fact  that  the 
small  print  clause  undoubtedly  deals  with  unsea- 
worthiness. Mr.  Carver  has  argued  that  the  small 
print  clause  leaves  the  matter  of  unseaworthiness 
where  it  was,  except  to  the  extent  to  which  it 
limits  it.     In  other  words,  there  bein^  a  warranty 
of  seaworthiness,  the  small  print  clause  provides 
that  the  shipowner  excepts  damage  caused  by  or 
from  any  **  accidents  to,  or  defects,  latent  or  other- 
wise, in  hull,  tackle,  boilers,  or  machinery,  refri- 
geration,  or  otherwise,   or  their  appurtenances 
(whether  or  not  existing  at    the  time   of    the 
goods     being    loaded,    or    the    commencement 
of  the  voyage),  or  insufficiency  of  coals  at  the 
commencement    or    any    stage  of    the    voyage, 
if  reasonable  means  have  been  taken  to  provide 
against    such    defects     and     unseaworthiness." 
Therefore    I    accede    to    the    first  part  of  Mr. 
Carver's  argument,  that  the  small  print  clause 
leaves  the  warranty  of  seaworthiness  where  it  was 
except  to  the  extent  that  it  alf ords  further  protec- 
tion to    the    shipowner    by    providing    taat,  if 
reasonable  means   have  been   taken  to   prevent 
unseaworthiness,    the    shipowner    shall    be  pro- 
tected.   I  am,  however,  unable  to  follow  the  other 
part  of  Mr.  Carver's  argument,  that  the  large 
print  clause,  in  the  construction  of  which  there  is 
undoubtedly  considerable  difficulty,  is  intended 
to  be  an  overriding  clause  exempting  the  ship- 
owner from  liability  for  unseaworthiness,  whether 
existing  at  the  commencement  of  the  voyage  or 
not,  and  that  by  reason  of  the  words,  *'  from  any 
other  cause  whatsoever,  whether  arising  from  a 
defect  existing  at  the  commencement  of  the  voy- 
age, or  at  the  time  of  the  shipment  of  the  goods  or 
not,"    the  shipowner  is  protected  in    this    case 
notwithstanding  the  limited  protection  given  to 
him  by  the  small  print  clause.    I   am  unable  to 
come  to  the  conclusion  that,  construed  fairly  and 
with  every  wish  to  give  the  fullest  possible  effect 
to  the  exception,  the  large  print  clause  further 
Umits  the  warranty  of  seaworthiness  beyond  the 
limitations  contained  in  the  small  print  clause.    I 
will  not  repeat  the  reasons  which  have  been  given 
why  the  two  clauses  should  as  far  as  possible  be 
read  together  as  being  consistent  with  each  other 
and  operative.    The   large    print    clause    says: 
"Neither  the  steamer,  nor  her  owne»*s,  nor  her 


charterers  shall  be  accountable  for  the  condition 
of  goods  shipped  under  the  bill  of  lading,  nor  for 
any  loss  or  damage  thereto,  whether  arising  from 
failure  or  breakdown  of  machinery,  insulation,  or 
other  appliances,  refrigerating  or  otherwise,  or 
from  any  other  cause  whatsoever,  whether  arising 
from  a  defect  existing  at  the  commencement  of 
the  voyage  or  at  the  time  of   shipment  of  the 
goods  or  not,  nor  for  detention."    Then,  it  is  very 
material  to  observe    that   the  clause  proceeds: 
"  Nor  for  the  consequence  of  any  act,  neglect, 
default,    or  error    ot  judgment  of   the  master 
officers,  engineers,  refrigerating  engineers,  crew, 
or  other  persons  in  the  service  of  the  owners  or 
charterers,  nor  from  any  other  cause  whatsoever, 
and  steamer  shall  be  at  liberty  to  jettison  the 
whole  of  the  goods  or  any  part  thereof."    It  is, 
therefore,  quite  plain  that  this  clause  cannot  be 
considered  as  having  been  framed  to  put  in  the 
words,  **  or  from  any  other  cause  whatsoever,"  so 
as  to  completely  get  rid  of  any  liability  for  unsea- 
worthiness.    We  find  those  words,  "  or  from  any 
other  cause  whatsoever,"  whether  existing  at  the 
commencement  of  the  voyage,  &c„  following  the 
words  which  relate  specially  to  failure  or  break- 
down of  machinery,  insulation,  or  other  appliances, 
and  I  have  no  doubt  that  we  ought  to  lead  those 
words,  "  or  from  any  other  cause  whatsoever,"  as 
relating  to  the  subject-matter  there   dealt  with 
and  not  to  read  them  as  a  general  clause  exempt- 
ing   the  shipowner    from   the    consequences    of 
unseaworthiness.    I  read  this  clause,  therefore,  in 
this  way — that   the  shipowner  is  protected  from 
liability  from  loss  or  damage  arising  from  failure 
or  breakdown  of  the  machinery,  &c.,  or  from  any 
other  cause  whatsoever,  whether  arising  from  a 
defect  in  the  machinery,  &c.,  which  existed  at  the 
commencement  of    the   voyage  or  at   the  time 
of  shipment  of  the  goods  or  not.    1  adopt  the 
argument  of  Mr.  Hamilton  that  those  words  were 
intended  to  widen  the  exception,  which  was  put 
in  for  the  purpose  of  protecting  the  shipowner, 
and  relates  to  breakdown  of  machinery,  <&c. 

That  being  so,  I  have  now  only  to  deal  with  the 
argument  for  the  respondents  that,  even  if  that 
view  of  the  clause  ougnt  to  be  adopted,  and  they 
are  wrong  in  their  contention  that  the  clause  was 
intended  to  cover  unseaworthiness  however 
occasioned,  and  whether  existing  at  the  com- 
mencement  of  the  voyage  or  not,  yet  this  was  a 
defect  of  insulation.  1  think  that  that  point 
was  not  really  raised  in  the  court  below.  1 
cannot  think  that  Walton,  J.  would  have  dealt 
with  the  case  in  the  way  in  which  he  did  deal 
with  ic  if  that  point  had  been  really  raised.  I 
think  that  this  was  not  a  defect  or  breakdown  of 
machinery,  insulation,  i&c,  within  the  meaning  of 
this  clause.  The  learned  judge  has  found,  as  I 
understand,  that  the  ship  was  tainted  with  car- 
bolic acid,  and  was,  therefore,  unfit  to  carry  a 
cargo  such  as  frozen  meat,  independently  alto- 
gether of  the  particular  chamber  in  which  the 
meat  was  being  carried,  and  independently  of 
any  function  which  the  insulation,  as  insulation, 
had  to  fulfiL  That  being  so,  I  think  that  the 
facts  do  not  bring  this  case  within  the  narrower 
and  proper  construction  of  the  large  print 
clause ;  and,  inasmuch  as  that  clause  cannot  be 
construed  as  a  general  exception  protecting  the 
shipowner  from  liability  for  the  consequences  of 
unseaworthiness,  I  think  that,  in  the  words  of 
Williams  and  Romer,  L.J  J.,  which  I  have  quoted, 
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he  has  failed  to  indicate  in  plain  language  that 
the  warranty  of  seaworthineBS  is  cut  down  to  any 
greater  extent  than  by  the  small  print  clause. 
Therefore,  I  have  come  to  the  conclusion  that 
this  appeal  mast  be  aUowed. 

Collins,  M.B. — I  am  of  the  same  opinion, 
and  I  think  that  I  cannot  usefully  add  anything 
to  the  reasons  given  by  the  Lord  Chief  Justice. 

ROMBE,  L.  J.-I  agree.  ^^^  ^„^^^^ 

Solicitors  for  the  appellant,  Waltons,  Johnson, 
Bubbj  and  Whatton. 
Solicitors  for  the  respondents,  Lowless  and  Co. 


Thursday,  Jan.  28,  1904. 

(Before  Lord  Alveestone,  C.J.,  Collins,  M.R., 

and  RoMER,  L.J.) 

London  Transport  Company  Limited  v. 
Trechmann  Brothers,  (a) 

APPEAL  from   the   KING*S   BENCH  DIVISION. 

Charier-party — Freight  at  per  ton  shipped  pay- 
able on  right  delivery  —  Lump  sum  freight 
— Loss  of  part  of  cargo  by  jettison — Payment  by 
consignees  of  bill  of  l<iding  freight — Mights  of 
charterers  against  shipowners. 

By  a  charter  party  it  was  agreed  that  a  ship  was 
to  load  at  Fiume  a  full  and  complete  cargo  of 
sugar  in  bags,  and  therewith  proceed  to  Boston 
and  there  deliver  the  cargo  agreeably  to  bills  of 
lading,  on  being  paid  freight  at  the  rate  of 
10«.  6(f.  per  ton  gross  weight  shipped,  payable  on 
right  and  true  delivery  of  the  cargo  in  cash ; 
charterers*  liability  to  cease  when  cargo  was 
shipped  and  bills  of  lading  signed,  provided  all 
the  conditions  called  for  in  the  charter  had  been 
fulfilled,  but  vessel  to  have  a  lien  for  freight, 
dead  freight,  and  demurrage ;  the  master  to 
sign  bills  of  lading  at  any  rate  of  freight  as 
presented,  without  prejudice  or  reference  to  the 
charter,  any  difference  between  the  charter-party 
and  the  bills  of  lading  freight  to  be  settled  at 
Fiume  on  clearance  of  vessel,  if  required  by 
master. 

The  charterers  had  previously  agreed  with  an 
American  company  at  Boston  to  ship  by  the 
vessel  named  in  the  charter-party,  a  cargo  of 
sugar  in  bags  from  Fiume  to  Boston  at  10s.  per 
ton. 

On  the  vessel  being  loaded,  the  difference  between 
the  charter-party  and  the  bills  of  lading  freight 
— i.e.,  6d.  per  ton — was  paid,  and  bills  of  lading 
were  signed. 

In  the  course  of  the  voyage  the  vessel  went  aground 
and  part  of  the  cargo  was  jettisoned.  On  the 
arrival  of  the  vessel  the  remainder  of  the  cargo 
was  delivered,  and  the  consignees  thereupon  paid 
to  the  shipowners  the  bill  of  lading  freight  pay- 
able on  the  gross  weight  shipped. 

In  an  action  by  the  charterers  against  the  ship- 
owners to  recover  so  much  of  the  freight  paid  by 
the  consignees  to  the  ship  owners  as  represented 
the  freight  upon  the  cargo  which  was  not 
delivered. 

Held  (by  Lord  Alverstone,  C.J.  and  Collins,  M.B., 
Romer,  L.J.  dissenting),  that  the  shipotoners 
were  not  entitled  to  a  lump  sum  freight,  and  that 

(a)  Reported  by  E.  hamlit  Smith,  Esq.,  B*rri8ter-Ai-Law. 


the  charterers  were  entitled  to  recover  the  sum 
claimed. 
Judgment  of  Walton,  J.  affirmed. 

Appeal  by  the  defendants  from  the  judgment  of 
Walton,  J.  at  the  tiial  of  the  action  without  a 
jury. 

The  action  was  brought  by  the  charterers  of 
the  steamship  Wilster  against  the  owners  to 
recover  a  sum  of  5462.  8s.  Sd.,  part  of  the  frei(<bt 
paid  by  the  consignees  of  the  cargo  under  the  bill 
of  lading,  which  the  charterers  claimed  had  been 
collected  by  the  shipowners  for  the  charterers* 
use. 

On  the  11th  Dec.  1901  the  plaintiffs  entered 
into  a  contract  with  the  American  Sugar  Refining 
Company  of  New  York,  by  which  they  undertook 
to  ship  from  3000  to  3150  tons  of  sugarinbags^ 
quantity  at  steamer's  option,  by  tne  steamsmp 
)Vilster,  "  Fiume  to  Boston,  at  10«.  per.  ton  of 
1000  kilogrammes  gross  weight  shipped." 

On  the  16th  Jan.  1902  an  agreement  for  the 
chartering  of  the  steamship  Wilster  was  entered 
into  between  the  plaintiffs  as  charterers  and  the 
defendants  as  owners. 

A  printed  form  of  charter-party  was  made  nee 
of,  some  of  the  printed  words  being  struck  oat,^ 
and  other  words  being  written  in.  ui  the  follow- 
ing  copy  of  the  material  parts  of  the  charter-part j, 
the  words  within  brackets  are  the  printed  woros 
that  were  struck  out,  and  the  words  that  are 
in  italics  are  those  that  were  put  in  in  writing. 

LondoD,  16th  Jan.  1902. — It  Ib  this  day  mntutUy 
agreed  between  Mesars.  Trechmann  Brothers,  of  thu 
good  steamBhip  called  the  Wilster  of  the  meaauremttfit 
of  1332  tons,  net  reg.,  daseed  100  Al.  and  30  mir.. 
3150  max.  tons  deadweight  cargo  capacity  goarao* 
teed  now  Fiume  diecharging  .  .  .  that  the  (aid 
steamer  .  .  .  shall  .  .  .  sail  and  proceed  to 
Fiume  ,  .  .  and  there  load  ...  a  toll  and 
complete  cargo  of  stigar  in  bags  [lawful  merchandiae]  u 
the  ooatomary  manner  [inoladiLg  the  nanal  deck  cargo] 
which  the  aaid  oharterera  bind  themaelTes  to  ahip,  uoc 
exoeeoing  what  ahe  can  reaaonably  Blow  and  carry  crer 
and  above  her  tackle,  apparel,  provisions,  fnel,  and 
fnrnitnre  [bnt  charterera  having  the  full  reach  of  the 
holda  and  apare  bonkera,  the  aame  aa  if  the  steamer  wm 
loading  for  owner'a  benefit] ,  and  being  ao  loaded  ah^U 
therewith  proceed  immediately  to  Boaton  .  .  .  ai<d 
there  deliver  the  cargo  agreeably  to  billa  of  lading  ou 
being  paid  freight  in  fall  ot  all  port  chargea,  wharfages, 
conauldge,  pilotagea,  and  other  chargea  onatomarily 
paid  by  bteamera  [for  the  full  reaches  and  burden  of  tHe 
ateamer'a  hold  and  every  available  apace,  the  lump  earn 
of  or]  at  the  rate  of  teti  shillings  and  sixpence  per  ton 
of  20cwt.  groas  weight  shipped  [delivered],  payable  on 
right  and  tme  dehvery  of  the  cargo  in  cash  at  tbe 
current  rate  of  exchange  for  aixty  daya*  eight  bills  on 
London.  [In  the  event  of  ateamer  not  carrying  the 
gnaranteea  dead  weight  as  above,  or  ownera  failing  to 
prove  to  the  aatiafaction  of  charterera  that  the  ateamer 
can  carry  aame,  ownera  to  be  reaponaible  for  the  con- 
aeqneccea  thereof,  and  the  above* mentioned  Inmp  hum 
to  be  reduced  in  proportion.]  If  required  by  master, 
one-third  of  freight  payable  here  leaa  3  per  cent  to 
cover  intereat  and  insuraxice.  .  .  .  The  ahip  to  be 
addreaaed  at  port  of  deatination  to  charterera'  agents 
on  usual  terma  paying  2i  per  cent,  addreas  oommiMioa 
on  signing  billa  of  lading.  Charterera'  liability  to  oeaae 
when  cargo  ia  abipped  and  billa  of  ladicg  aigned,  pro- 
vided all  the  conditiona  called  for  in  thia  charter  bare 
been  fulfilled,  but  veaael  to  have  a  lien  on  the  cargo  for 
freight,  dead  freight,  and  demurrage.  The  master  or 
person  appointed  by  him  ahall  aign  bills  of  lading,  at 
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any  rate  of  freight  aa  prasented  without  prejndioe  or 
reference  to  this  charter  ;  and,  if  reqoired,  he  is  to  give 
obarterera'  ageata  in  Finme  written  authority  to  aign 
them  for  him  in  accordance  with  mate'a  receipta  ;  any 
difference  between  thia  charter-party  and  billa  of  lading 
freight  ahall  be  settled  at  Fiume  on  clearance  of  veaael 
it  required  by  maa^er  ;  if  in  charterera'  favour  by 
oaptain'a  draft  payable  thrbe  daya  after  arrival  at  port 
of  diacharge,  if  in  ateimer'a  favour,  in  caah,  lesa  3  per 
cent,  for  all  ohargea.    .     .     . 

The  bills  of  lading  sifzned  by  the  plain  tiff  e* 
agent  contained  the  woras  *' freight  and  other 
conditions  as  per  agreement.*' 

The  agreement  there  referred  to  was  the  agree- 
ment of  the  11th  Dec.  1901  between  the  plaintiffs 
and  the  American  Sagar  Refining  Company. 

The  vessel  was  loaded  at  Finme  with  a  cargo  of 
31,025  bags  of  sugar. 

Bills  or  ladinfiT  were  signed,  and  the  difference 
t)etween  the  charter-party  and  the  hills  of  lading 
freight^viz.,  6d.  per  ton — was  paid  to  the  ship- 
-owners  at  or  about  the  time  when  the  vessel 
sailed  from  Fiume. 

When  close  to  Boston  the  vessel  went  aground, 
and  there  was  very  considerable  difficulty  in 
floating  her. 

Part  of  the  cargo  was  jettisoned,  and  many  of 
the  bags  of  sugar  were  damaged  by  water,  so  that 
on  the  arrival  of  tho  ship  at  Boston  only  27,743 
bags  out  of  the  31,025  that  had  been  shipped 
^vere . delivered  to  the  consignees;  and  out  of 
these  27,743  bags  7716  were  empty. 

The  consignees  of  the  sugar,  the  American 
Sufirar  Refining  Company,  paid  to  the  defendants 
-the  whole  of  the  bill  of  lading  freight,  that  is  to 
say,  freight  upon  the  whole  careo  shipped  at 
shipping  weights,  amounting  to  1551L  5«.  Id, 

The  plaintiffs  alleged  that  under  the  charter- 
party  they  were  not  liable  to  pay  full  freight  upon 
-the  whole  cargo  shipped  at  shipping  weights,  out 
were  only  liable  to  pay  freight  on  the  cargo 
•actually  delivered,  ana  they  bi*ought  this  action 
to  recover  from  the  defendants  the  sum  paid  to 
"the  defendants  by  the  consignees  as  freight  in 
respect  of  the  sugar  which  was  not  delivered, 
-amounting  to  54oZ.  8^.  3d. 

At  the  trial  of  the  action  without  a  jury  the 
'following  judgment  was  delivered : — 

Walton,  J.  (after  stating  the  facts  his  Lord- 
ship continued :) — Now  the  question  of  the  char- 
terers* liability  for  freigl  t  must,  of  course, 
depend  upon  the  terms  of  the  charter-party.  The 
shipowners  say  to  the  plaintiffs,  the  charterers  : 
"  We  are  entitled  to  th*e  full  freight  which  has 
been  paid  because  we  have  just  the  same  rights  as 
you  say  you  have  under  your  bill  of  lading 
against  the  consignees.''  Under  the  charter- 
party  the  shipowners  say :  "  We  are  entitled  to 
recover  the  freight  upon  the  total  weight  shipped, 
whether  delivered  or  not,  and  therefore  we  are 
•entitled  to  keep  the  Iboll,  which  we  have  in  fact 
collected;  it  is  not  your  freight,  it  is  not  a 
balance  of  freight  over  and  above  what  we  as 
shipowners  are  entitled  to ;  we  are  entitled  to  the 
whole  of  it;  we  did  not  collect  it  for  you  the 
charterers."  In  support  of  that  contention  Mr. 
Carver  referred  to  a  number  of  cases,  the 
last  of  which  was  the  case  of  Merchant  Shipping 
Company  T,  Annitage  (29  L.  T.  Rep.  809;  2  Asp. 
Mar.  Law.  Cas.  51,  185 ;  L.  Rep.  9  Q.  B.  99). 
The  headnote  in  the  Law  Reports  is  this :  "  By 


charter-party  a  ship  was  to  load  at  Colombo 
or  Coclun  from  the  charterers'  agents  a  full 
and  complete  lading  and  proceed  to  London 
and  discharge  there,  fire  and  other  dangers  of 
the  sea  excepted,  a  lump  sum  freight  of  5000L  to 
be  paid  after  entire  discharge  and  right  delivery  of 
the  cargo  in  cash  two  months  after  the  date  of 
the  ship's  report  inwards  at  the  Custom  House. 
Part  of  the  cargo  loaded  in  accordance  with  the 
charter-party  was  lost  by  fire  without  any  default 
of  the  master  or  crew  and  the  remainder  was 
delivered  in  London.  Held,  that  the  shipowner 
was  entitled  under  the  charter-party  to  the  full 
sum  of  5000Z."  In  that  case  the  freight  was  a 
lump  sum  of  5000Z.  indivisible.  The  cargo  wa^ 
shipped  and  the  whole  of  it  was  not  delivered. 
Part  of  it  was  lost  by  fire,  and  it  was  there  con- 
tended that  the  shipowner  was  not  entitled  to  the 
lump  sum  of  5900^,  but  only  to  some  part  of  it. 
It  was  held  that  he  was  entitled  to  the  full 
freight.  Lord  Bramwell,  then  Baron  B  ram  well, 
in  giving  judgment,  said  this :  **  The  claim  is  '  a 
lump  sum  freight  of  5000Z.  to  be  paid  after  entire 
discharge  and  right  delivery  of  the  cargo  in  cash 
two  month's  after  the  date  of  the  ship's  report 
inwards  at  the  Custom  House.'  Now,  Mr. 
Williams  says  that  until  the  ship  is  discharged 
and  there  is  a  right  delivei*y  of  the  cargo  the  lump 
sum  is  not  due.  It  may  possibly  be  that  verbally 
he  is  right.  If  so,  what  is  the  meaning  of  '  the 
cargo.'  In  my  opinion  it  is  the  cargo  which  she 
has  to  deliver.  It  does  not  mean  the  cargo 
she  has  shipped  but  which  she  is  not  bound  to 
deliver,  which  the  shipowner  is  excused  from 
delivering;  it  means  the  right  delivery  of  the 
cargo  which  is  to  be  delivered,  not  the  right  deli- 
very of  the  cargo  which  was  originally  shipped  on 
board  of  her.  Now,  there  is  a  cogent  argument  in 
favour  of  this  construction.  Suppose  that  bl, 
worth  of  these  goods  had  been  stolen  by  the 
crew,  that  would  not  be  within  the  exceptions ; 
then  would  it  have  been  possible  to  have  said 
that  the  whole  lump  sum  was  lost  ?  Would  not 
the  common  rule  have  applied?  The  defen- 
dants would  have  had  to  pay  the  freight  and 
seek  their  remedy  by  a  cross  action.  If  that  is 
so,  is  it  not  very  odd  that  the  shipowner  is 
worse  off,  because  he  is  not  subject  to  an 
action  tjsan  if  he  had  been  subject  to  an 
action  —  that  is  to  say,  he  is  worse  off 
because  fire  has  caused  the  loss  than  he 
would  have  been  if  it  had  been  owing  to  a 
depredation  of  the  crew?  I  venture  to  think 
some  interpretation  must  be  put  upon  the  claose 
to  preclude  the  entire  delivery  of  the  whole  cargo 
being  a  condition  precedent."  Therefore  in  that 
case  the  court  felt  that  it  would  be  so  unreason- 
able to  say  the  shipowner  must  lose  the  whole  of 
his  lump  sum  freigbt  if  he  failed  to  deliver  any 
part,  however  smafi,  of  the  cargo,  that  they  were 
driven  to  put  the  construction  upon  the  contract 
that  the  entire  delivery  of  the  whole  cargo  was 
not,  and  could  not  have  been  intended  to  be, 
a  condition  precedent.  No  doubt,  then,  if  this 
charter-party  were  a  charter-party  for  a  lump 
sum  freight  as  in  that  case  I  snould  be  governed 
of  course  by  that  case,  and  I  have  no  desire 
to  distinguish  it  in  any  way,  and  should 
follow  it.  The  question  really  is  whether  this 
charter-party  is  a  charter-party  similar  to  that 
which  the  court  had  to  construe  in  the  case 
of   Merchant    Shipping    Company    v.  Armitage 
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{uhi  sup.).  It  seems  to  me  that  the  reasoniDg 
upon  which  that  judgment  was  arrived  at  de- 
pended essentially  upon  the  fact  that  the  freight 
payable  was  a  lump  sum  freight  in  this  strict 
sense,  that  it  was  an  indivisible  freight.  I 
am  not  at  all  certain  that  if  in  that  case  the 
freight  had  been,  not  an  indivisible  lump  sum, 
but  a  sum  to  be  arrived  at  at  a  rate  per  ton  upon 
the  cargo  shipped — and  the  delivery  of  the  carjsro 
intended  to  be  carried  and  intended  to  be  deli- 
vered under  the  bill  of  lading  was  prevented  by 
some  of  the  excepted  perils — that  the  judgment 
would  have  been  the  same,  I  doubt  whether  in 
such  a  case  as  that,  even  though  the  freight  was 
to  be  a  freight  payaole  upon  the  weight  shipped, 
and  in  that  sense  perhaps  a  lump  sum  freight, 
it  would  have  been  regarded  as  an  indivisible 
freight,  and  whether  the  coui't  would  have  felt 
itself  constrained,  as  it  did  in  that  case,  to  treat 
the  words  which  correspond  to  the  words  of 
this  charter-party,  "payable  on  right  and  true 
delivery  of  the  cargo  **  as  something  not  amount- 
ing to  a  condition  precedent.  However,  it  is 
necessary  to  look  at  the  clauses  of  this  par- 
ticular charter-party  and  see  what  is  a  fair  con- 
struction of  them  with  regard  to  the  freight 
payable.  I  do  not  know  that  there  are  any 
clauses  other  than  what  I  have  read  which 
really  help  in  coming  to  a  conclusion  upon  this 
matter.  There  is  this  clause  which  I  have  referred 
to  which  pi-ovides  that :  **  Any  difference  between 
this  charter-party  and  bills  of  lading  freight  shall 
be  settled  at  Fiume  on  clearance  of  vessel,  if 
required  by  master."  That  does  seem  to  contem- 
plate an  adjustment  at  Fiume.  It  seems  to  con- 
template that  the  freight  payable  under  the 
charter-party  is  such  a  freight  that  at  Fiume  it 
would  be  possible  to  compare  it  with  the  bills  of 
lading  freight,  and  to  settle  once  for  all  whether 
there  is  any  difference  either  one  way  or  the  other, 
and  if  there  is  any  difference  it  seems  to  contem- 
plate that  that  difference  should  be  paid  at  Fiume, 
whether  it  is  in  favour  of  the  shipowners  or  the 
charterers.  That,  no  doubt,  as  far  as  it  goes,  is 
rather  in  favour  of  the  view  put  forward  on  behalf 
of  shipowners  by  Mr.  Carver,  because  if  you 
cannot  tell  until  the  cargo  is  delivered  in  a  case 
of  this  kind  what  the  freight  payable  is  going  to 
be,  and  assuming  the  bill  of  lading  bears  the 
construction  which  is  put  upon  it  by  the  char- 
terers, then  it  would  be  impossible  to  adjust  the 
difference  of  freight  at  Fiume.  I  think  to  that 
extent,  and  to  that  extent  only,  does  that  clause 
throw  any  lii^ht  on  the  matter.  At  the  hearing 
I  was  rather  inclined  to  think  it  might  be  carried 
further,  but  now  I  do  not  think  it  can.  I  think 
that  the  most  that  can  be  said  about  that  clause 
is  that  it  does  appear  to  contemplate  that  any 
adjustment  or  difference  of  freight  can  be  settled 
at  Fiume.  Of  course  it  is  to  be  observed  that 
that  clause  is  subject  to  this.  The  difference  is 
to  be  settled  at  Fiume  on  the  clearance  of  the 
vessel,  **if  reauired  by  master,"  and  only  if 
required  by  tne  master;  so  that  it  is  not 
absolute,  and  one  is  really  thrown  back  upon 
the  very  words  of  the  clause  which  provided  for 
the  payment  of  freight.  That  clause  provides  that 
the  vessel  being  loaded  as  required  is  to  proceed 
to  Boston  *'  and  there  deliver  the  cargo  agreeably 
to  the  bills  of  lading  on  being  paid  freight,"  1 
leave  out  some  words,  **  at  the  rate  of  10«.  6d.  per 
ton  of  20c wt.  gross  weight  shipped  payable  on  right 


and  true  delivery  of  the  cargo  in  cash  at  the 
current  rate  of  exchange."  The  cargo  as  pro- 
vided in  the  charter-party  is  a  "  cargo  of  sugar  in 
bags,"  and  I  have  looked  through  the  bills  of 
lading  and  I  find  mentioned  in  each  bill  of  lading 
the  number  and  the  weight  of  the  bags  for  which 
that  bill  of  lading  is  given.  I  have  gone  through 
them,  and  I  find  that  the  weight  per  bag  in  all 
the  bills  of  lading,  although  the  quantities  differ, 
is  uniform.  Therefore,  I  come  to  the  conclusion, 
that  in  the  ordinary  course  of  things  at  Fiume, 
when  a  shipment  is  made  of  sugar  in  bags  and 
bills  of  lading  are  given  in  the  way  they  were  given 
in  this  case,  the  weight  of  each  ba^r  is  approxi- 
mately ascertainable.  It  is  taken  to  be  a  uniform 
weight,  and  according  to  these  bills  of  ladint^ 
it  is  100  8  kilogrammes.  In  some  of  the  documents 
it  is  treated  as  100  :  but  at  any  rate,  whatever  it 
may  be,  it  is  uniform.  Therefore  we  have  this. 
It  is  a  shipment  of  sugar  in  bags,  the  weight  of 
the  bags  being  ascertained  by  the  bills  of  lading. 
So  that  you  have  the  shipping  weight  of  the 
parcels  which  are  shipped.  That  is  certain.  That 
being  fo,  what  is  the  meaning  of  the  clause 
saying  that  the  cargo  is  to  be  delivered  **  on  pay- 
ment of  freight  at  the  I'ate  of  10«.  6d.  per  ton  of 
20cwt.  gross  weight  shipped  payable  on  right  and 
true  delivery  of  the  cargo."  Does  that  mean  that 
the  freight  is  to  be  paid  on  the  cargo  which  is 
rightly  and  truly  delivered,  or  does  it  mean  that 
freight  is  to  be  paid  which  shall  be  equal  to 
10«.  6d.  per  ton  on  the  total  weight  shipped,  and 
in  that  sense  a  lump  sum  not  depending  or  refer- 
able in  any  way  to  the  quantity  of  c^rge  delivered  ? 
I  do  not  think  that  the  cases  which  I  have  been 
referred  to  really  help  one  vei'y  much.  Those 
cases  all  proceed  on  the  assumption,  or  rather 
upon  the  fact,  that  in  those  cases  the  freight 
was  a  lump  sum  freight.  Is  it  a  lump  sum  freight 
here  ?  It  is  by  reading  the  words  as  one  must 
read  words  of  the  English  language  that  one  finds 
out  the  intention  of  the  parties,  unless  there  is 
some  strict  rule  of  construction  which  one  mnst 
follow.  Taking  the  words  which  make  the  cargo 
deliverable  "  on  being  paid  freight  at  the  rate  of 
lOs.  6d.  per  ton  of  20c wt.  gross  weight  shipped 
payable  on  right  and  true  delivery  of  the  cargo/' 
and  reading  those  words  in  their  natural  sense,  I 
cannot  help  thinking  that  the  only  proper  mean- 
ing  which  can  be  given  to  th«»m  is  that  freight  is 
to  be  paid  upon  the  cargo  which  is  delivered.  I 
do  not  find  much  difficulty  with  regard  to  the 
words  "  per  ton  of  20cwt.  gross  weight  shipped." 
I  think  they  are  quite  satisfied  and  quite  naturally 
interpreted  as  meaning  that  there  is  to  be  no 
dispute  about  weight.  The  weight  is  to  be  the 
weight  as  shipped.  There  is  no  need  to  alter  tiie 
words  at  all,  merely  to  interpret  them,  and  it 
seems  to  me  that,  although  no  doubt  it  is 
expressed  briefly  and  not  quite  fully,  the  meaning 
is  that  the  freight  is  to  be  paid  at  shipping 
weights  upon  the  cargo  which  is  delivered.  There 
might  be  a  difference  in  the  weighing  of  the  bags 
at  Boston  and  Fiume.  The  bags  might  have 
become  wet  and  the  sugar  might  have  drained 
away  and  disputes  might  have  arisen  one  way  or 
the  other.  I  think  this  charter-party  fixes  the 
weight  per  bag,  and  that  weight  is  to  be  the 
shipping  weight,  and  is  to  be  ascertained  and  can 
be  ascertained  from  the  bills  of  lading.  There- 
fore I  think  with  regard  to  this  point  that  the 
contention  of  the  charterers  must  be  accepted. 
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Now,  so  far  I  have  gone  upon  the  mere  language 
of  the  oharter- party  as  it  stands;  but  I  think 
that  to  some  extent  I  am  confirmed  in  that  view 
by  noticing  this.  The  charter-party  is  a  printed 
form  which  has  been  adapted  by  certain  altera- 
tions to  the  particular  case,  and  I  observe  that  the 
printed  form  itself  is  so  framed  that  the  form 
can  be  used,  by  striking  out  various  pas- 
sages, either  for  a  lump  sum  freight  or  for  a 
freight  which  is  not  a  lump  sum  freight.  That 
appears,  for  instance,  in  the  sentence  which  fixes 
the  freight.  The  printed  form  runs  thus :  "  And 
there  deliver  the  cargo  agreeably  to  bills  of  lading, 
on  being  paid  freight  in  full  of  all  port  charges, 
wharfages,  consuls^,  pilotages,  and  other  charges 
customarily  paid  by  steamers  for  the  full  reaches 
and  burden  of  the  steamer's  hold,  and  every 
available  space,  the  lump  sum  of  or  at  the  rate  of 
per  ton  of  20cwt.  gross  weight  delivered, 
payable  on  right  and  true  delivery  of  the  cargo." 
So  that  the  printed  form  may  be  adapted  either  to 
a  lump  sum  freight,  or  co  a  freight  which  is  at  so 
much  per  ton  on  the  cargo  d^ivered,  and  here 
those  parts  of  the  form  which  are  appropriated  to 
a  lump  sum  freight  are  struck  out.  For  instance, 
the  clause  "  but  charterers  having  the  full  reach 
of  the  holds  and  spare  bunkers,  the  same  as  if  the 
steamer  was  loading  for  owner's  benefit,*'  is 
struck  out.  That  is  a  clause  which  is  put  in  to 
entitle  a  charterer,  who  pays  a  lump  sum,  to  the 
fall  use  of  the  ship,  and  is  not  appropriate  in  a 
case  where  a  full  cargo  is  to  be  shipped  and  to  be 
paid  for  at  so  much  per  ton.  Then  in  the  clause 
which  relates  directly  to  the  freight,  the  words 
"  for  the  full  reaches  and  burden  of  the  steamer's 
hold  and  every  available  space,  the  lump  sum  of 
or  "  are  struck  out.  So  this  printed  form  which 
can  be  adapted  either  to  a  lump  sum  charter-party 
or  to  a  charter-party  at  so  much  per  ton  on  the 
cargo  delivered,  is  altered  for  the  purposes  of  this 
case  so  as  not  to  make  it  a  lump  sum  charter,  but 
a  charter  of  a  different  kind.  I  do  not  say  that  is 
conclusive,  because  they  might  have  made  out  a 
charter  of  a  different  kind,  and  yet  such  a 
charter  that  the  freight  would  be  payable  on  the 
whole  quantity  shipped,  notwithstanding  that 
some  of  it  was  lost,  but  it  does  point  to  this,  that 
the  parties  did  not  intend  it  to  be  a  lump-sum 
charter  such  as  that  which  the  court  had  to  deal 
with  in  the  case  of  The  Merchant  Shipping 
Company  v.  Armiiage  {ubi  sup.),  I  only  mention 
that  as  a  matter  confirming  me  in  the  view  which 
I  have  arrived  at  on  merely  reading  the  words  and 
giving  them  what  I  believe  to  be  their  natural  and 
proper  sense.  Therefore,  I  come  to  the  conclu- 
sion that  this  sum  of  545Z.  Ss.  Sd,  is  a  freight  which 
the  shipowners  are  not  entitled  to  keep.  It  was 
freight  which  was  not  payable  by  the  charterers 
to  the  shipowners  under  the  charter- party.  If 
that  is  so  I  do  not  see  how  I  can  hold,  having 
regard  to  the  way  in  which  business  is  done  under 
a  charter-party  like  this,  that  it  was  not  collected 
by  the  shipowners  from  the  charterers.  It  was 
collected  under  and  upon  the  bills  of  lading  from 
the  holders  of  the  bills.  I  am  assuming  that  the 
consignees  under  the  bills  of  lading  were  bound  to 
pay  it.  I  am  not  deciding  that;  I  am  expressing 
no  opinion  about  it.  They  did,  in  fact,  pay  it, 
and  it  was  a  sum  which,  if  I  am  right  in  my  view 
of  this  charter-party,  was  not  payable  by  tbe 
charterers,  although  it  was  receivable  by  the 
charterers  under  their  bills  of  lading.    Therefore, 
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if  I  am  right  in  my  construction  of  the  charter- 
party,  and,  indeed,  whether  the  consignees 
were  or  were  not  strictly  bound  to  pay  it,  I 
think  that  it  was  a  sum  received  by  the  defen- 
dants under  the  bills  of  lading.  It  was 
paid  on  the  bills  ot  lading,  and  it  is  not 
chartered  freight,  which  I  think  the  shipowners 
ai-e  entitled  to  retain,  and  I  think  they  have 
collected  for,  and  must  account  for  it,  to  the 
charterers.  The  consignees  do  not  appear  to 
have  intervened  in  any  way  or  to  have  attempted 
to  get  this  money  back,  and  as,  in  the  present 
case,  I  am  not  dealing  with  their  rights,  I  do  not 
say  whether  they  are  entitled  to  get  it  back. 
Whether  the  consignees  were  bound  to  pay  or  not 
I  think  the  plaintiffs  are  entitled  to  recover  the 
money  from  the  defendants.  I  ought  to  have 
said  a  word  about  the  empty  bags,  because  Mr. 
Carver  said  as  to  those  empty  bags,  on  7716  at 
any  rate,  the  freight  was  payable,  because,  even 
although  the  bapf  was  empty  you  must  take  it  as 
weighiug  the  shipping  weight.  I  appreciate  what 
theie  is  to  be  said  in  favour  of  that,  but  I  think 
the  freight  was  to  be  payable  on  the  sugar  in 
biigs.  No  doubt  the  weight  of  the  bag  was  to  be 
included,  but  where  there  was  no  sugar  in  the  bags 
I  do  not  think  that  any  sugar  was  delivered, 
and  therefore  the  freight  is  not  payable  on  the 

empty  bags.  Jiidgrnent  far  the  plaintiffs. 


From  this  judgment  the  defendants  appealed. 

Carver,  K.C.  (Lech  with  him)  for  the  defendants. 
— This  case  turns  on  the  question  whether  upon 
tbe  construction  of  the  charter-party  the  freight 
payable  is  a  lump  sum  freight,  or  whether  it  is  to 
be  paid  upon  the  delivery  of  the  cargo  at  the  rate 
of  the  amount  of  sugar  shipped.  I  submit  that 
the  freight  is  a  lump  sum  freight,  and  if  so  the 
shipowners  are  entitled  to  retain  all  the  freight 
which  they  collected  from  the  consignees  under 
the  bills  of  lading.  The  charter-party  freight  is 
not  payable  with  reference  to  the  number  ot  bags, 
but  with  reference  to  the  number  of  tons  shipped. 
The  freight  was  therefore  fixed  as  soon  as  the 
cargo  was  put  on  board,  and  it  was  in  fact, 
according  to  the  true  construction  of  the 
charter-party,  a  lump  sum  freight.  This  view  is 
supported  by  the  provision  that  any  difference 
between  the  chartered  freight  and  the  bills  of 
lading  freight  was  to  be  settled  at  Fiume.  The 
governing  ca«e  here  is  the  decision  of  the 
Exchequer  Chamber  in 

Merchant  Shipping  Company  v.  Armitage,  29  L.  T. 
Rep.  809;  2  Asp.  Mar.  L%w  Cas.  51,  185;  L. 
Rep.  9  Q  B.  99. 

In  that  case  Bramwell,  B.  said:  "What  is  the 
meaning  of  *  the  cargo '  ?  In  my  opinion  it  is  the 
cargo  which  she  has  to  deliver.  It  does  not  mean 
the  cargo  she  has  shipped,  but  which  she  is  not 
bound  to  deliver,  which  the  shipowner  is  excused 
from  delivering ;  it  means  the  right  delivery  of 
the  cargo  which  is  to  be  delivered,  not  the  right 
delivery  of  the  cargo  which  was  originally  shipped 
on  bodrd  of  her."  In  that  ca^e  the  court  approved 
of  the  decision  in 

The  Norway,  13  L.  T.  Rep.  50;  2  Mar.  Law  Cm.  O.  S. 

254 ;  3  Moo.  P.  C.  N.  S.  245  ; 
Rcbiruon  v.  Knights,  28  L.  T.  Rep.  820 ;    2  Asp. 

Mar.  Law  Cas.  19 ;  L.  Rep.  8  C.  P.  465. 
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He  referred  also  to 

Blanehet  v.  PowelVs  Llantwet  Collieries  Company , 
30  L.  T.  Rep.  28  ;  2  Asp.  Mar.  Law  Cas.  224  ; 
L.  Rep.  9  Ex.  74  ; 

Hansen  v.  Harrold  Brothers,  70  L.  T.  Rep.  475 ; 
7  Aep.  Mar.  Law  Cas.  464  ;  (1894)  1  Q.  B.  612. 

J.  A.  Hamilton,  K.C.  and  A.  M.  Talbot  for  the 
plaintiff. — The  cases  cited  are  cases  of  lump  sam 
freight.  But  the  question  here  is  whether  under 
this  charter- party  the  freight  is  a  lump  sum 
freight.  It  is  to  be  observed  that  the  parts  of 
the  printed  form  which  are  specially  applicable 
to  a  case  of  a  lump  sum  freight  have  been  struck 
out.  Freight  is  prima  facie  a  sum  which  is  not 
earned  until  the  cargo  for  which  it  is  demanded 
has  been  delivered     That  is  well  established : 

Dakin  v.  Oxley,  10  L.  T.  Rep.  268 ;  2  Mar.  Law 
Cas.  O.  S.  6  ;   15  C.  B.  N.  S.  646. 

That  prima  facie  rule,  that  freight  is  only  payable 
'  on  delivery  of  the  cargo,  may  oe  altered  by  the 
parties  by  some  special  agreement,  but  the  burden 
of  showing  that  the  general  rule  is  not  applicable 
in  any  particular  case  lies  on  the  person  who  con- 
tends that  the  rule  does  not  apply.  There  are 
difficulties  in  the  construction  of  this  charter- 
party,  but  that  is  not  enough  to  take  the  case  out 
of  the  rule  of  Ddkin  v.  Oxhy.  In  the  case  of 
lump  sum  freight  there  is  no  relation  between  the 
freight  paid  and  the  nature  of  the  cargo  delivered. 
The  clause  here  **  at  the  rate  of,"  &c.,  is  irrecon- 
cilable with  the  freight  being  a  lump  sum  freight. 
In  the  court  below  a  case  which  turned  on  the 
words  in  a  charter-party,  "  freight  payable  on 
deals  and  sawn  lumber  on  the  intake  measure  of 
quantity  delivered,"  was  cited  for  the  defendants : 

Spaight  v.  Famworth,  42  L.  T.  Rep.  296 ;  4  Asp. 
Mar.  Law  Cas.  251 ;  5  Q.  B.  Div.  115. 

But  I  submit  that  the  decision  of  Bo  wen,  J.  is 
really  in  favour  of  the  plaintiffs. 

Carver^  K.C.  in  reply. 

Lord  Alvbrstonb,  O.J. — This  case  is  one,  to 
my  mind,  of  very  great  interest,  and  at  the  same 
time  presents  very  great  difficulty ;  but  after  the 
interesting  and  able  arguments  we  have  heard  I 
have  come  to  the  conclusion  that  the  judgment  of 
my  brother  Walton  is  right.  Now  the  terms  of 
the  contract  must  be  carefully  looked  at,  in 
order  to  ascertain  what  are  the  real  rights  of  the 
parties  in  this  case.  I  say,  carefully  looked  at, 
because,  it  seems  to  me,  that  the  real  point  in 
this  case  depends  upon  whether  the  contract  in 
the  case  can  be  treated  as  a  lump  sum  contract 
— that  is  to  say,  a  contract  for  the  use  of  the 
ship,  and  whether  the  argument  as  to  a  full 
cargo  for  a  lump  sum  applies  to  this  contract  or 
not.  Now,  I  think  it  is  convenient  that  I  should, 
in  the  first  place,  construe  the  contract  and  then 
see  within  what  category  it  falls.  It  is  a  con- 
tract that  the  charterers  are  to  load  a  full  and 
complete  cargo  of  sugar  in  bags  which  the 
charterers  bind  themselves  to  ship,  and  the  ship 
being  so  loaded  shall  proceed  to  Boston  and 
there  *'  deliver  the  cargo  agreeably  to  bills  of 
lading  on  being  paid  freight  in  full  of  all  port 
charges  " — so  far  it  is  a  contract  which  contem- 
plates the  payment  of  the  freight  on  delivei'y  of 
tlie  cargo — *'  at  the  rate  of  10«.  6d.  per  ton  of 
20cwt.  gross  weight  shipped,  payable  on  right  and 
true  delivei'y  of  the  car^o  in  cash  at  the  current 
rate  of  exchange  for  sixty  dajs'  sight  bills  on 


London."  I  pause  there,  for  the  purpose  of 
pointing  out  tnat  the  words  "  deliver  the  cargo 
on  being  paid  freight  in  full  of  all  port  charges," 
"  at  the  rate  of,"  and  the  words  '*  payable  on  right 
and  true  delivery  of  the  cargo  in  cash,"  all  indi' 
cate  an  ordinary  contract  for  payment  of  freight 
upon  delivery  of  the  cargo.  The  difficulty  arictes 
because  after  the  words  *'  at  the  rate  of  "  you  have 
"  at  the  rate  of  lOs.  6d.  per  ton  of  20cwt  gross 
weight  shipped.  Now,  the  real  question  we  have 
to  consider  is  this :  Does  the  fact  that  the  rate 
of  freight  is  to  be  fixed  solely  with  reference  to 
the  gross  weight  of  the  cargo  shipped  justify  the 
defendants  in  turning  this  into,  or  in  saying  that 
this  is,  a  contract  which  is  subject  to  the  incidents 
of  a  contract  for  a  lump  sum  freight  ?  It  seeoiB 
to  me  that  there  is  another  class  of  contract  from 
which  we  must  distinguish  it,  having  regard  to 
the  principle  we  have  to  apply,  before  we  can  say 
it  must  be  a  lump  sum  contract,  and  that  clara 
of  contract  is  one  ot  which  Spaight  ▼.  Famioorth 
[ubi  sup)  is  an  instance,  where  the  freight  is  said 
to  be  freight  payable  on  delivery  and  freight 
payable  on  right  and  true  delivery,  but  at  a  rate 
to  be  fixed  according  to  the  weight  of  cargo 
shipped.  As  in  the  timber  case,  there  was  a 
contract  to  pay  freight  on  delivery  at  the  rate  of 
the  weight  or  quantity  of  the  timber  shipped,  ao 
it  seems  to  me  quite  possible  that  in  a  sngar 
case,  as  this  is,  you  may  have  a  contr.vct  to  pay 
freight  on  delivery  at  the  rate  of  the  weight  of 
cargo  shipped,  and  the  real  difficulty  in  this  case 
is  within  which  class  of  contract  this  contract 
falls.  Does  it  fall  within  the  class  of  contract 
which  is  subject  to  the  conditions  whioli  attach  to 
a  lump  sum  contract,  or  does  it  fall  within  that 
class  of  contract  where  the  freight  is  payable  upon 
delivery,  but  at  a  rate  to  be  fixed  on  the  weight 
shippea  ?  The  only  two  other  clauses  that  have 
any  oearing  are  these  ordinary  clauses :  "  Char- 
terers' liability  to  cease  when  cargo  is  shipped 
and  bills  of  lading  signed,  provided  all  the  con- 
ditions called  for  in  this  charter  have  been  ful- 
filled, but  vessel  to  have  a  lien  on  the  cargo  for 
freight,  dead  freight,  and  demurrage."  Then  the 
other  clause  is:  "Any  difference  between  this 
charter-party  and  bills  of  lading  freight  shall  be 
settled  at  Fiume,"  that  is  the  port  of  loading. 
**  on  clearance  of  vessel  if  required  by  master ;  if 
in  charterers'  favour  by  captain's  draft,  payable 
three  days  after  arrival  at  port  of  discharge,  if  in 
steamer's  favour  in  cash,  less  3  per  cent,  for  alt 
charges." 

At  first  I  thought  that  was  a  very  strong 
argument  in  favour  of  Mr.  Carver's  view, 
because  it  seemed  to  contemplate  the  ascertain- 
ment of  the  actual  payment  due  from  the  one 
party  to  the  other  in  respect  of  the  cargo  of 
the  ship  at  the  time  that  the  vessel  was  loaded 
and  left,  but  I  think  that  I  have  attached  too 
much  importance  to  that,  and  for  these  reasons : 
It  is  quite  plain  that  might  apply  to  either  class 
of  contract,  because  it  is  merely  for  the  purpose 
of  adjusting  the  rights  of  the  parties  at  the  time. 
ex  hypothesi  there  is  a  difference  between  the  bill  of 
lading  freight  and  the  charter-party  freight,  either 
in  favour  of  one  side  or  the  other,  which  has  to  be 
adjusted,  but  when  it  has  to  be  adjusted  the  only 
matter  to  be  dealt  with  will  be  the  balance 
between  the  two  parties.  The  rest  will  remain  at 
the  same  risk  as  before ;  in  other  words,  the  ship- 
owner, though  he  has  received  the  extra  6(2.,  will 
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still  have  to  insuref  and  may  be  liable  to  lose  his 
freight  if  he  does  not  fulfil  the  conditions  of  the 
contract;  and  on  the  other  side  it  is  a  clause 
which  must  be,  or  which  may  be,  made  use  of  in 
favour  of  the  charterer,  who  will  have  got  the 
bill  of  lading  from  the  captain,  and  still  the 
shipper  will  have  to  look  for  delivery  of  his  cargo 
to  get  back  that  money,  part  of  which  he  has 
already  paid,  and  part  of  which  he  expects  to 
repay  himself  when  he  has  delivered  the  cargo.  I 
therefore  come  to  the  conclusion,  in  accordance 
with  the  view  of  the  learned  judge,  that  it  is  open 
on  this  contract  to  say  it  is  a  contract  whereby 
the  cargo  is  to  be  delivered  on  being  paid  freight; 
or,  in  other  words,  the  time  of  payment  of  freight 
is  to  be  when  the  cargo  is  delivered,  and  it  is  to 
be  paid  on  right  and  true  delivery  of  the  cargo  at 
the  rate  of  the  sugar  when  it  is  put  on  board.  I 
am  fully  alive  to  the  difficulties  in  actually  ascer- 
taining what  is  to  be  paid  wben  a  cai'go  arrives 
short  in  quantity ;  but  I  cannot  help  thinking 
that  these  were  the  very  difficulties  which  were 
pointed  out  by  Bowen,  J.,  and  for  the  reasons 
which  I  will  give  in  a  moment,  I  do  not  think  that 
the  difficulty  in  the  application  of  the  contract 
justifies  us  in  bringing  it  within  the  category  of 
those  contracts  which  are  for  lump  sums.  Now, 
why  do  I  say  that  I  think,  at  any  rate  in  this 
court,  we  ought  to  hold  that  this  language  is  not 
sufficient  to  turn  this  into  or  make  it  equivalent 
to  a  contract  for  a  lump  sum  P  I  do  not  refer 
again  to  the  provisions  beyond  saying  that  they 
are  the  ordinary  provisions  for  payment  on  the 
chartering  of  a  ship — freight  to  be  payable  upon 
delivery — except  the  one  condition  that  it  is  at 
the  rate  of  lOs.  6d.  per  too  gross  weight  shipped. 
Ever  since  Ddkin  v.  Oxley  (u6t  sup.),  which  was 
decided  in  1864,  I  think  that  it  has  been 
recognised  that  Willes,  J.  laid  down  the  law 
correctly  when  he  said  that  *'  The  true  test  of  the 
right  to  freight  is  the  question  whether  the  service 
in  respect  of  which  the  freight  was  contracted  to 
be  paid  has  been  substantially  performed;  and 
according  to  the  law  of  England,  as  a  rule,  freight 
is  earned  by  the  carriage  and  arrival  of  the  goods 
ready  to  be  delivered  to  the  merchant,  though 
they  be  in  a  damaged  state  when  they  arrive.  If 
the  shipowner  fails  to  carry  the  goods  for  the 
merchant  to  the  destined  port,  the  fi-eight  is  not 
earned.  If  he  carry  part,  but  not  the  whole,  no 
freight  is  payable  in  respect  of  the  part  not  carried 
and  freight  is  payable  in  respect  of  the  part  carried 
unless  the  charter-party  make  the  carriage  of  the 
whole  a  condition  precedent  to  the  earning  of  any 
freight."  Under  what  circumstances  is  that  de- 
parted from  P  I  believe  it  is  accurate  to  state,  as 
has  been  stated  in  the  course  of  the  arguments  by 
both  of  the  learned  counsel,  that,  as  far  as  autho- 
rity goes,  that  rule  has  never  been  departed  from, 
except  in  the  case  of  lump  freight,  or,  in  -*her 
words,  freight  paid  for  the  use  of  the  ship,  and 
which  would  be  due  however  much  cargo  the 
charterers  put  on  board  the  ship.  It  is  quite 
true  that  in  the  Merchant  Shipping  Company  v. 
Armitage  {ubi  sup,)  you  have  the  same  words : 
"  A  lump  sum  freight  of  5000Z.  to  be  paid  after 
entire  discharge  and  right  delivery  of  cargo,''  and 
it  was  held  that  that  5(XK)Z.  was  due  because  it  was 
a  lump  sum,  and  that  the  right  delivery  of  the 
whole  cargo  could  not  defeat  or  could  not  prevent 
the  shipowner  being  entitled  to  receive  that  lump 
sum.  That  was  following  the  cases  of  The  Norway 


(ubi  8up,)  and  Knights  v.  Bobir^on  (ubl  sup.)^  and 
therefore  if,  as  I  have  said,  the  only  reasonable 
construction  to  put  on  this  charter-party  is  that  it 
is  to  be  a  charter-party  for  a  lump  sum,  which 
lump  sum  is  to  be  ascertained  by  paying  10^^.  6d. 
per  ton  upon  every  ton  shipped — if  that  is  the  true 
construction  of  this  charter-party,  of  coui-se  the 
principle  of  the  Merchant  Shipping  Company  v. 
Armitage  ^ubi  sup.)  would  apply.  But  I  think  it 
does  require  special  words  in  order  to  deprive  the 
word  *' freight  "of  the  meaning  which  has  been 
attached  to  it  by  the  law  of  England  for  so  many 
years,  and  I  think  that  the  mere  fact  that  there 
would  be  difficulties  in  ascertaining  what  is  due, 
because  when  the  cargo  arrives  it  has  to  be 
measured  by  the  weight  at  shipment,  is  not 
sufficient,  but  only  brings  the  case  within  that 
category  of  contract  where  freight  in  the  ordinary 
sense  of  the  word  has  to  be  measured,  not  by  the 
weight  of  the  goods  when  they  arrive,  but  by  the 
weight  of  the  goods  when  they  are  shipped.  I 
fully  recognise  the  difficulties  there  are  in  working 
out  the  contract,  but  those  are  difficulties  in 
application,  and  must  not  be  allowed  to  prevent 
us  applying  the  rules  of  law;  and  1  think, 
although  the  case  does  present  veiy  consider- 
able difficulties,  this  contract  is  in  its  terms  an 
ordinary  contract  for  payment  of  freight  at  a  rate 
to  be  so  ascertained,  and  is  not  a  contract  which 
has  the  incidents  of  a  lump  sum  freight.  For  that 
reason  I  think  my  brother  Walton  has  come  to 
the  right  conclusion  on  the  construction  of  the 
contract.  With  regard  to  the  other  point,  in  my 
opinion  it  does  not  arise,  because  I  think  the 
charterers  were,  on  the  construction  I  put  upon 
the  charter-party,  only  liable  to  pay  to  the  ship- 
owner the  rate  of  freight  which  Walton,  J.  has 
assessed.  If  the  case  could  be  argued  on  the 
basis  that  the  other  sum  of  money,  the  larger 
sum  of  money,  was  not  due  from  the  consignees 
to  the  charterers,  different  considerations  might 
have  arisen ;  but  it  seems  to  me,  to  the  extent  to 
which  they  received  the  money  beyond  that 
which  was  due  from  the  charterers  to  them,  they 
certainly  did  receive  it  by  virtue  of  their  position 
under  the  charter-party  and  as  agents  for  the 
charterers.  I  therefore  think  this  appeal  must 
be  dismissed. 

Collins,  M.B. — I  am  of  the  same  opinion,  and 
I  have  very  little  to  add,  because  I  not  only  agree 
with  the  judgment  delivered  by  the  Lord  Chief 
Justice,  but  also  with  that  of  Walton,  J.  It 
seems  to  me  that  the  basis  of  the  whole  question 
here  is,  what  is  the  right  of  the  shipowner  to 
freight  P  It  is  perfectly  clear  law  that  prima 
facie  freight  is  not  payable  except  upon  delivery 
of  the  cargo.  You  have  to  find  some  special 
provisions  sufficiently  clearly  expressed  in  the 
contract  between  the  parties  to  oust  that  prima 
facie  presumption.  Therefore,  in  approaching 
this  case,  you  must  start  with  supposing  that 
where  freight  is  stipulated  for,  it  is  a  condition 
precedent  to  the  earning  of  that  freight  that  the 
goods  should  be  carried  to  their  destination. 
Now,  what  do  I  find  here  on  the  face  of  this 
charter-party  P  To  begin  with,  it  is  not  a  con- 
tract written  out  de  novo  between  the  parties,  but 
it  is  a  contract  based  upon  a  printed  form,  some 
parts  of  which  are  allowed  to  stand,  and  some 
parts  of  which  are  excluded,  and  on  the  face  of 
this  printed  form  there  is  a  provision  for  agreeing 
distinctly  for  what  is  called  a  lump  sum  freight. 
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and  there  is  also  A  provision  for  the  ordinary 
agreement  of  ordinary  freight,  i.e.,  freight  to  the 
toming  of  wbivh  delivery  is  a  condition  precedent. 
The  contract  is  to  load  a  full  and  complete  cargo 
and  deliver  it  at  a  certain  place  agreeably  to 
bills  of  lading,  on  being  paid  freight  in  full,  and 
then,  "  At  the  rate  of  lOs.  6(2.  per  ton  of  20cwt. 
eross  weight  shipped,  payable  on  right  and  tr  ue 
delivery  of  the  cargo  in  cash,  at  the  current  rate 
of  exchange  for  sixty  days*  sight  bills  on 
London  P  **  Is  there  anything  in  those  terms 
incompatible  with  the  prima  facie  obligation  to 
deliver  the  cargo  before  you  can  earn  your 
freight  P  The  only  thing  that  can  be  suggested 
as  incompatible  with  it  is  that  the  rate  at  which 
the  freight  is  to  be  paid  is  the  rate  per  ton  of  the 
gross  weight  shipped.  What  is  there  incon- 
sistent with  that  in  the  obligation  to  deliver  the 
cargo  before  you  have  earned  your  freight  P  It 
seems  to  me  nothing.  It  is  a  convenient  way  of 
measuring  that  which  is  to  be  paid  for — the 
freight — and  it  is  convenient  in  this  way,  that  for 
many  causes  the  weight  may  be  alterfd  during 
the  course  of  transit  without  any  fault  on  tbe 
part  of  the  shipowners,  and  therefore  it  is  thought 
a  fair  provision  that  they  should  have  a  perfectly 
indisputable  weight,  the  weight  when  the  cargo 
is  bhipped,  as  the  basis  on  which  the  freight  was 
to  be  paid;  and  if  it  should  happen  that  that 
weight  is  diminished  by  causes  outside  the  ship- 
owners' responsibility,  they  are  not  to  suffer  in 
that  respect,  but  are  to  be  paid  on  the  weight  of 
the  cargo  shipped,  not  on  the  weight  of  the 
cargo  delivered,  which  may  be  less.  That  is  a 
very  intelligible  provision,  and  one  which  the 
parties  might  penectly  well  have  in  mind  when 
they  made  the  stipulation,  without  any  intention 
whatever  to  quality  the  always  underlying  obliga- 
tion to  deliver  your  cargo  before  you  earn  your 
freight.  Now,  that  being  what  I  should  myself 
treat  as  the  prima  facie  inference  from  the 
word  **  freight,  I  find  that  it  is  considerably 
strengthened  in  the  particular  circumstances  of 
this  case.  In  the  printed  form  used  for  this 
charter-party  I  find  after  the  provision  for  the 
delivery  of  the  cargo  on  payment  of  freight,  a 
clause  ''  for  the  full  reaches  and  burden  of  the 
steamer's  hold,  and  every  available  space,  tbe 
lump  sum  of."  That  provision,  which  would  have 
Bupported  the  contention  of  the  shipowners  that 
the  contract  was  for  a  lump  sum  freight,  was 
scratched  out,  and  what  is  left  in  is  the  clause 
beginning  '*  at  the  rate  of,"  which  is  the  other  and 
alternative  form,  which  indicates  freight  in  the 
ordinary  way.  So  it  is  not  merely  a  case,  as  I 
have  said  already,  of  writing  out  the  contract  as 
if  was  written  out  on  a  new  sheet  of  paper ;  but 
it  was  a  deliberate  deletion  of  that  part  of  the 
printed  contract  which  would  have  formed  the 
obligation  which  the  shipowner  now  sets  up  as 
the  one  between  him  and  the  charterer.  The 
Lord  Chief  Justice  has  gone  through  the  rest  of 
the  charter-party  and  referred  to  the  leading 
authorities  on  the  matter,  and  I  not  think  it  is 
necessary  to  repeat  anything  that  he  has  said.  I 
agree  in  all  he  has  said  as  to  the  right  of  the 
charterer  to  recover  back  from  the  shipowner 
the  surplus  which  he  has  received  over  and 
above  the  freight  to  which  he  alone  has  any 
right — ^namely,  the  freight  payable  on  the  cargo 
actually  delivered.  I  agree  therefore  with  the 
learned  judge,  and  I  think  that  this  appeal  fails. 


BoMER,  L.J. — I  am  extremely  sorry  that  I  feel 
obliged  to  form  an  opinion  which  differs  from 
tbat  of  my  Lords  and  from  that  of  Walton,  J. 
Inasmuch  as  the  question  involved  in  this  appeal 
is  one  concerning  charter-parties,  I  need  scarcely 
say  that  I  differ  with  the  greatest  diffidence,  for  I 
have  no  doubt  that  in  all  human  probability  mj 
opinion  is  wrong.     At  the  same    time,  I   have 
formed  that  opinion,  and  my  duty  is,  sitting  here» 
when  I  have  formed  an  opinion  to  express  it.     I 
have  come  to  the  conclusion,  stating  the  matter 
somewhat  briefly,  that  the  case  before  us  cannot^ 
be  distinguisbed  in  principle  from  that  which  was 
decided  in  the  case  of  Merchant  Shipping  Conn- 
pany  Limited  v.    Armitage  (ubi  sup.),  and   the 
cased    there    cited.      To  my    mind,    when    this 
charter-party   is  looked  at  it   will   be  fcond    in 
effect  that  tbe  cargo  which  is  tbe  subject  of  it 
is  treated  as  one  cargo,  not  as  something  broken 
up  into    portions,    and  that  in    substauce    the 
amount  that  is  to  be  payable  for  freight  is  in 
effect    a    lump    sum    tbough    it    is    not    called, 
so.      Tbe   cargo  which    is   to  be   loaded    under 
this    charter-party,    is    a    full    and    complete 
cargo;    and   the   tonnage   of   the   ship   and   its 
carrying    capacity    is    stated.     That    cargo,    of 
course,    might  vary  by   a  few  tons  either  way, 
according  to  the  minimum  or  maximum  capacity 
of  the  ship,  but  it  was  to  be  a  full  and  complete 
cargo ;  and  then  you  find  that  the  fre:ght  was  to 
be  estimated  with  regard  to  that  cargo  at  so  much 
per  ton.    That  appears  to  me  to  have  been    a 
short  way  of  arriving  at  the  amount  of  the  freight 
directly  the  cargo  was  shipped  and  the  ship  ^ras 
ready  to  depart.    The  method  of   ascertaining 
the  sum  that  had  to  be  paid  for  freight  was,  of 
course,  fixed  by  reference  to  tonnage,  because,  as 
I  have  pointed  out,  the  exact  amount  of   tbe 
tonnage  contained  in  the  full  and  complete  caingo 
could  not  be  ascertained  until  the  whole  carg^ 
was  on  board.    Then  when  I  come  to  the  part  of 
the  charter-party  which  states  as  to  when  the 
freight  is  payable,  how  do  I  find  the  question  of 
payment  is  dealt  with  with  reference  to  the  car^ro  ? 
Is  is  dealt  with  with  reference  to  tonnage,  or  any- 
thing  of  that  sort ;  or  is  it  dealt  with  with  refer- 
ence to  the  cargo  as  a  whole  P    It  is  clearly  dealt 
with  with  reference  to  the  cargo  as  a  whole.     It 
is  payable  on  the  right  and  true  delivery  of  tbe 
cargo  in  cash.    Then  it  is  stated  that  in  substance 
this  is  fo  be  treated  as  a  provision  for  payment  of 
the  freight  according  to  the  tonnage  of  tbe  cargo, 
or  according  to  the  bags  in  which  that  cargo  was 
packed  at  the  moment  of  delivery,  so  that  yoa 
can   only   ascertain   the   freightage   payable  by 
seeing  what  tonnage  is  delivered  or  how  many 
bags  are  handed  over.    Now  let  me  first  consider 
the  question  of  tonnage.    Is  it  a  natural  inference 
or  a  proper  inference   from  this  charter-party 
that  it  was  contemplated  that  the  freight  would 
be  payable  according  to  the  tonnage  of  the  goods 
as  delivered  P    In  what  shape  was  this  sugar  to 
be  shipped  P    On  the  face  of  the  charter-party,  it 
was  to  be  shipped  in  bags.    Those  bags,  on  the 
face  of  the  charter-party,  might  be  of  any  size ; 
they  might  be  of  any  weight.    I  find,  neverthe- 
less,, that  the  freight  is  to  be  ascertained  with 
reference  to  the  gross  weight  of  the  cargo  shipped, 
which  would  include  the  weight  of  the  bags.    Ton 
could  not  ascertain,  then,  with  regard  to  this 
cargo,  except  by  weighing  it  as  a  whole,  what 
portion  of  it  would  be  delivered  on  arrival  of  the 
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Bhlp,  if  any  portion  of  it  was  lost.    If  the  freight 
was  payable  according  to  tonnage  on  delivery 
(which  is  one  of  the  views  put  forward  by  the 
respondents  on  this  appeal)  let  me  see  what  wonld 
have  to  be  done.    Could  it  be  contemplated  by 
this  charter-party  that  there  wooJd  have  to  be  a 
re- weighing  of  the  cargo  on  delivery  ?    How  could 
yon  properly  re- weigh  it  if  the  whole  cargo  did 
not  arrive — properly  weigh  it  when  it  has  been 
delivered  in  such  bags  as  I  have  indicated  ?    Yon 
could  not  possibly  do  it,  nor  do  I  think  it  could 
have  been  contemplated  that  the  weight  on  arrival 
was  supposed  to  oe  a  matter  on  which  the  pay- 
ment of  freight  depended ;  and,  when  you  bear  in 
mind  that  sugar  must  of  necessity  change  in 
weight,  it  seems  to  me  almost  inconceivable  that 
they  could  have  supposed  that  the  amount  of 
freight  payable  on  this  charter-party  had  to  be 
considered  with  reference  to  the  weight  of  the 
sugar  on  arrival,  especially,  as  I  haye  said,  when 
you  bear  in  mind  that  it  would  be  impossible  to 
tell  from  the  cargo,  when  it  arrived,  if  the  whole 
did  not  arrive,  how  much  had  be^  wasted,  o^ 
what  was  the  tonnage  of  the  cargo  that  arrived 
when     it    was    ship^d.       Of   course,   if  I  had 
come    to    a    conclusion   in   other  reopeots  as  to 
the   true    meaning  of    this    charter-party,  and 
thought  that  it  did  not  come  within  the  prin- 
ciple laid  down  in  Merchant  Shipping  Company 
Limited   v.   Armitage  (ubi  sup.),   I   should  not 
be    deterred    by    difficulties  of   that  sort  from 
trying    to    do    what    was    right    between    the 
parties,  but  I   do  point  out  the  difficulties  as 
showing  that  it  could  not  have  been  contemplated 
in  this  case,  as  it  appears  to  me,  that  there  should 
have  been  any  sort  of  re-assessment  of  this  cargo 
with  reference  to  tonnage  in  order  to  ascertain 
the  freight  which  is  payable. 

Then  I  come  to  the  next  suggestion,  which, 
I  think,  really  was  the  main  suggestion  of 
the  respondents  on  this  appeal — namely,  that 
a  charter-party  has  to  be  construed  as  if  it 
were  a  provision  for  payment  of  freight  accord- 
ing to  delivery  of  the  bags  in  which  the 
sugar  was.  I  have  already  pointed  out  that 
there  is  nothing  in  this  charter-party  which 
says  anything  about  the  size  or  weight  of  the 
bfl^s,  and,  except  in  saying  that  the  cargo  is  to 
come  in  bags,  there  is  nothing  in  this  charter- 
party  to  show  that  the  bags  had  anything  what- 
ever to  do  with  the  freight,  and  iC  it  had  been 
contemplated  that  the  payment  of  the  freight 
wonld  have  depended  on  the  number  of  bags  that 
arrived  more  or  less  filled  with  sugar,  nothing  could 
have  been  more  easy  than  to  have  said  so  in  this 
charter-party.  If  the  freight  was  to  depend  upon 
the  number  of  bags  wmch  were  delivered  it 
appears  to  me  difficult  to  see  why  the  charter- 
party,  in  dealing  with  the  question  of  freight, 
refemd  at  all  to  the  gross  weight  of  the  cargo 
as  it  was  shipped.  It  appears  to  me,  therefore, 
that  to  hold  tnat  this  charter-party  means  that 
the  freight  is  payable  only  on  the  cargo  in  bags 
as  per  ^ig  when  delivered,  is  to  do  violence  to  this 
chiu-ter-party,  and  to  put  upon  it  a  construction 
which  it  really  will  not  bear.  Then  I  may  point, 
as  supporting  the  view  that  I  am  taking,  to  one 
of  the  hiter  clauses  in  this  charter-party.  I  refer 
to  the  clause  about  what  is  to  happen  when  the 
master  signs  the  bill  of  lading,  and  the  rate  of 
freight  in  the  bills  of  lading  differs  from  that  in 
the  .charter-party.    That  provision,  to  my  mind. 


points  to  this :  that  it  is  contemplated  that  the 
freight  which  is  payable  under  this  charter-party 
is  a  sum  then  ascertainable  and  which  can  be 
finally  adjusted,  if  there  is  a  difference  between 
the  bill  of  lading  and  the  charter-party,  by  a 
sum  in  cash  then  ascertainable.    It  appears  to 
me,    therefore,   that    this    charter-party,    when 
looked  at  as  a  whole,  is,  in  substance,  a  charter- 
party  for  a  cargo  as  a  whole,  not  split  up  into 
items  which  can  be  separately  identified,  and  in 
respect  of  which  you  can  fairly  put  on  them  a 
separate  rate  of  freight.    It  is,  therefore,  as  I 
have  said,  as  it  appears  to  me,  within  the  prin- 
ciple of  the  cases  I  have  referred  to.    Now,  1  will 
only  say  with  reference  to  Spaight  v.  Famworih 
(ubi  8UV.)  that  that  really  is  no  authority  what- 
ever in  the  present  case,  nor  has  it,  to  my  mind, 
any  material  bearing  upon  it.    There  there  was 
no  question  of  the  construction  of  a  charter-party. 
There  it  was  admitted  that  the  freight  was  payable 
according  to  the  timber  delivered,  and  the  only 
question  was  with  reference  to  a  provision  as  to 
the  measurement  of  the  timber,  with  reference  to 
the  kind  of  measurement  adopted  at  the  port  of 
shipment.    If  that  case  is  looked  at,  as  I  have 
said,  it  is  no  authority  at  all  on  the  present 
question.      Given  the  respondents  in  this  case 
were  right  in  the  construction  of  the  charter- 
party,  1  should  not  hesitate  to  carry  out  that 
construction  merely  because  it  occasioned  diffi- 
culties,  but  I   do  think,  apart  from    all   other 
considerations,    the  construction   contended  for 
by  the  respondents  in  this   case  does  lead  to 
almost  incredible  results — at  any  rate,  to   me, 
incredible.     It  would  really  appear  from  their 
contentioo,  if  they  are  right  as  to  the  bags,  that 
in   a  case  of  jettison,  if  the  parties  had  only 
jettisoned  portions  of  the  sugar — three  parts  of 
the  Bugai*  out  of  every  bag — they  would  be  able  to 
say  that  the  whole  freight  was  payable,  but  that 
if  they  jettisoned  the  whole  ot  the  sugar  out  of  a 
certain  number    of    bagp,  then   they  could    be 
entitled  to  say  the  freight  was  only  payable  in 
respect  of  the  remaining   b^gs  which  contained 
the  sugar.    At  any  rate,  that  does  not  seem  to 
be  a  result  that  could  be   desirable,  nor  does  it 
appear  to  me  to  be  a  result  which  ought  to  follow 
from   the  charter-party.     I  have  expressed  my 
opinion,   but  I    do    so    with    very    considerable 
diffidence. 

Carver,  K.C. — Your  Lordship  has  not  dealt 
with  the  point  of  the  7716  bags  which  were  empty. 
The  learned  judcre  has  taken  the  bags  delivered 
as  that  on  which  the  freight  has  to  be  paid.  I 
have  submitted,  out  your  Lordships  have  not 
dealt  with  the  matter,  that  the  freight  ought  to 
be  paid  on  those  as  well  as  on  the  others. 

Lord  Alvbrstone,  C.J. — A  point  arises,  as  I 
understand  it,  on  this  passage  at  the  end  of  the 
judgment  of  Walton,  J. :  "I  ought  to  have  said 
a  word  about  the  empty  bags,  because  Mr.  Carver 
said  as  to  those  empty  bags,  on  7716  at  any  rate, 
the  freight  was  payable,  because  even  although  the 
bag  was  empty  you  must  take  it  as  weighing  the 
shipping  weight.  I  appreciate  what  there  is  to 
be  said  in  favour  of  that,  but  I  think  the  freight 
was  to  be  payable  on  the  sugar  in  bags.  No 
doubt  the  weigut  of  the  bag  was  to  be  included, 
but  where  there  was  no  sugar  in  the  bags  I  do 
not  think  that  any  sugar  was  delivered,  and  there- 
fore the  freight  is  not  payable  on  the  empty 
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bags."    Your  claim  is  in  respect  of  the  bags  being 
taken  to  be  empty  for  this  purpose  ? 

CarveVf  K.O. — Yes. 

Lord  Alvbestone,  C.J. — We  need  not  trouble 
jou,  Mr.  Hamilton,  I  am  sorry  I  did  not  notice 
the  point  yesterday;  I  ought  to  have  done  so, 
especially  after  it  was  clearly  mentioned  by  Mr. 
<^?arver.  We  must  take  it  for  this  purpose  that 
the  bags  were  empty.  On  the  view  that  the 
Master  of  the  Bolls  and  I  take  of  this  agree- 
ment, confirming  Walton,  J.,  Walton,  J.  had  to 
find  how  much  sugar  in  bags  was  delivered  at 
the  weight  which  that  sugar  in  bags  was  shipped ; 
and  he  has  gone  through  some  calculation  and 
arrived  at  that.  It  is  said  that  ought  to  be 
increased,  because  in  addition  to  what  he  has 
found  for  that,  7716  empty  bags  were  also 
delivered.  I  think  that  was  not  sugar  in  bags, 
and,  therefore,  on  the  principle  on  which  we  have 
decided  this  case,  whether  we  are  right  or  wrong, 
Walton,  J.  was  right  in  excluding  those. 

Carver,  K.C. — Might  I  state  that  the  learned 
judge  did  not  make  any  calculation  P 

Lord  Alvbestone,  O.J, — We  have  had  no 
argument  on  the  question  whether  he  arrived  at 
the  right  figure  or  not.  We  are  here  to  discuss 
the  important  question  of  law. 

Appeal  diamUaed. 

Solicitors  for  the  plaintiffs,  Woodhouse,  David- 
$on  and  Co, 

Solicitors  for  the  defendants,  W.  A.  Crump  and 
SoUj  agents  for  Tumbull,  Tilley,  and  Co.,  West 
Hartlepool. 


HIGH    COURT   OF   JUSTICE. 

KING'S  BENCH  DIVISION. 

Nov,  18  and  Dec,  7, 1903. 

(Before  Walton,  J.) 

Apollinabis  Oompany  Limited  v,  Nobd- 
Deutsche  Insurance  Company,  (a) 

Marine  insurance — Deck  cargo^Inland  voyage  by 
can^d  or  river — Damage  to  cargo  stowed  on  deck 
— Liability  of  underwriters  under  policy. 

The  rule  which  exempts  underwriters  from  liability 
for  the  loss  of  deck  cargo  under  an  ordinary 
policy  on  goods  for  a  voyage  by  sea  where  there 
is  no  well-known  usage  to  can^y  such  cargo  on 
deck  does  not  apply  to  inland  voyages  by  canal 
or  river  contemplated  by  the  policy,  on  which 
voyages  it  has  been  the  usage  and  practice  to 
carry  cargo  on  deck ;  and  consequently,  if  in 
such  a  case  the  goods  stowed  on  deck  be  damaged 
or  lost  by  perils  insured  against  in  the  policy, 
the  underwriters  will  be  liable  for  the  loss. 

Commercial  cause  tried  before  Walton,  J. 

The  action  was  brought  upon  a  policy  of  marine 
insurance,  underwritten  by  the  defendants,  to  re- 
cover a  loss  caused  by  the  destruction  or  damage 
to  certain  bales  of  corks  which  were  stowed  on 
the  deck  of  a  Rhine  steamer,  called  the  Amster- 
dam, for  carriage  by  canal  and  river  to  the 
plaintiffs'  spring  in  Germany,  and  which  were, 
as  the  plaintiffs  contended,  covered  by  the  policy 
at  the  time  of  the  loss. 

(a)  Reported  by  W.  W.  Orb,  Esq.,  BarriBter-al-Law. 


The  facts  and  the  material  terms  of  ibe  policy, 
which  was  dated  the  21  st  Aug.  1902,  are  suffi- 
ciently set  out  in  the  judgment. 

Scrutton,  K.O.  (Leek  with  him)  for  the  defen- 
dants.— At  the  time  of  the  loss  of  the  corks 
they  were  stowed  on  deck,  and  were  deck  cargo, 
and  for  that  reason  they  were  not  covered  oy 
the  policy : 

Phillips  OD  iDBuranoe,  vol.  1,  sect.  460. 

That  section  shows  that  before  the  underwriters 
can  be  made  liable  under  the  policy  for  the  loss  or 
damage  to  deck  cargo  there  must  be  a  usage 
for  underwriters  to  pay  for  it  when  so  carried, 
as  well  as  a  usage  to  carry  it.  The  reason 
of  the  exemption  of  the  underwriters  from 
liability  in  such  a  case  is  that  the  risk  is  greatly 
enhanced  by  the  goods  being  on  deck.  But  there 
might  be  a  usage  proved  to  carry  particular  gCM>d8 
on  deck,  in  which  case  the  underwriters  would 
be  liable  for  their  loss  : 

Da  Costa  v.  Edmunds,  4  CAmp.  142. 

There  was  no  evidence  of  any  usage  here  to  carry 
corks  on  the  deck  of  a  Rhine  steamer : 

Royal  Exchange  Shipping  Company  v.  Dixon, 
56  L.  T.  Bep.  206 ;  6  Asp.  Mar.  Law  Cas.  92 : 
12  App.  Cas.  11 ; 

Amoold  on  Marine  Insoranoe,  7th  edit.,  as.  60,  225. 

They  also  referred  to 

Neale  and  Wilkinson  v.  Rose  and  others,  3  Com. 
Cas.  236. 

J.  A,  Hamilton,  K.C.  (Loehnis  and  A,  If. 
Talbot  with  him)  for  the  plaintiffs. — The  corks 
were  stowed  on  deck  only  for  their  carria^  by 
canal  and  river  to  the  Apollinaris  spring.  The 
case  is,  therefore,  wholly  oifferent  from  that  of 
deck  cargo  on  an  ordinary  voyage  by  sea.  The 
defence  set  up  is  that  the  corks  were  at  the  time 
of  the  loss  stowed  on  deck.  There  are  two  ways 
of  meeting  that  defence.  In  the  first  place,  there 
was  a  regular  practice  to  carry  these  goods  on  the 
deck  of  the  Rhine  steamers ;  and,  secondly,  there 
is  no  authority  for  saving  that  the  rule  which 
exempts  underwriters  from  liability  for  damage 
to  cargo  stowed  on  deck  in  the  case  of  an  ordinary 
voyage  by  sea  applies  to  river  traffic.  In  the  case 
of  canal  or  river  traffic,  goods  on  deck  are  covered 
by  the  policy.  The  reason  why  goods  stowed  on 
deck  on  an  ordinai*y  sea  voyage  are  not  covered 
by  a  policy  in  the  ordinary  form  is  that  the  risk 
to  goods  on  deck  in  such  cases  is  much  greater 
than  if  they  were  properly  stowed : 

Blackett  t.  Royal  Exchange  Assurance  Company, 

2  C.  &  J.  244 ; 
Ross  V.   Thwaite,   1   Park   on   Marine  Inanzanoe, 

7th  edit.,  p.  26  ; 
Miller  v.  Titherington,  3  L.  T.  Bep.  893,  9  L.  T. 

Bep.  231 ; 
Amonld,  ss.  225,  860  ; 
PhiUips,  8.  460. 

That  reason  does  not  apply  to  traffic  by  canal  or 
river.  Where  it  is  the  usual  course  to  put  goods 
on  deck  the  underwriters  are  liable : 

Stmart  v.  Bell,  5  B.  and  A.  238. 
The  plaintiffs  are,  therefore,  entitled  to  judgment. 

Cur,  adv.  vulL 

Dec.  7.  1903.— Walton,  J.  read  the  foUowing 

judgment: — This  is  an  action    upon  a  marine 

policy,  underwritten  by  the  defendant  oompany, 

I  under  which  the  plaintiffs,  the  Apollinaris  Com- 
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pany  Limited,  claim  to   be  indemnified  against 
a  loss  whioh  the j  have  suffered  by  the  desti  notion 
or  damage  by  fire  of  certain  bales  of  corks  which 
were,  as  the  plaintiffs  allege,  covered  by  the  policy 
at  the  time  of  the  loss.     The  policy  was  upon 
"corks,  bottles,  and  other  goods  by  steamer  or 
steamers  and  conveyances,  including  parcel  post, 
at  or  from  London  to  Rotterdam  and  (or)  Antwerp 
and  (or)  Cologne,  and  while  there  and  thence  by 
any  conveyance  or  conveyances  to  Remagen  or 
the  Apollinaris  Company's  spring  Neuenahr,  or 
by  any  other  route  whatsoever,  including  all  risks 
on  quays  or  elsewhere  during  transit  or  until 
warehoused  and   (or)   safely  delivered  into    the 
bands  of  the  consignees."    The  corks  were  shipped 
in  London  by  steamers  belonging  to  the  Holland 
Steamship  Company  under  through  bills  of  lading, 
by  which  the  Holland  Steamship  Company  under- 
took, in  consideration  of  the  payment  to  them  of 
a  through  freight,  to  deliver  the  corks  safely  at 
Amsterdam,  when  the  responsibility  of  tbe  Holland 
Steamship  Company  as  carriers  was  to  cease,  and 
to  have    them    dispatched  from  Amsterdam  to 
Neuenahr,  in  Germany,  at  the  expense  of  the 
Holland  Steamship  Company,  but  at  the  risk  of 
the  shippers,    the    Apollinaris    Company.      The 
goods  arrived  safely  at  Amsterdam,  and  were  there 
shipped  on  board   a  Rhine  steamer  called  the 
Amsterdam  III.  for  carriage  by  canal  and  river 
to  Remagen  or  some  landing-place  on  the  Rhine, 
whence  they  would  be  forwarded  to  the  Apollinaris 
spring.     There  is  no  evidence  before  me  which 
enables  me  to  ascertain  the  contract  under  which 
the  bales  of  cork  were  shipped  by  the  Holland 
Steamship    Company    on    the    Amsterdam    III. 
Apparently  no  bill  of  lading  for  these  goods  was 
signed  by  the  master  or  by  any  person  on  behalf 
of  the  owners  of  that  steamship.    A  printed  form 
of  bill   of  lading  was  put  in  at  the  trial  which 
appears  to  be  a  common  form  in  use  for  ship- 
ments made  by  the  Holland  Steamship  Company 
on  steamers  of  the  Rhine  Steamship  Company, 
who  were,  as  I  understand,  the  owners  of  the 
Amsierdam  III,    This  form  of  bill  of  lading  is 
intended  to  be  signed  by  the  shippers  as  well  as 
by  the  master,  and  bears  the  printed  signature  of 
the  HoUand  Steamship  Company  as  shippers.   By 
the  first  of  its  conditions  the  Rhine  Steamship 
Company  reserve    to    themselves,  among  other 
liberties,  the  right  to  load  goods  on  deck.     But 
there  is  no  evidence  upon  which  I  can  find  that 
the  corks  were  shipped  under  the  terms  of  this 
bill  of  lading.    The  corks  were  shipped  at  some 
time  between  the  15th  and  17th  Jan.  1903.    They 
were  stowed  on  deck  with  the  intention  that,  &o 
stowed,  they  should  be  carried  to  their  destination 
on  the  Rhine.    On  the  night  of  the  17th  Jan., 
while   the    Amsierdam  III.   was    still   lying    at 
Amsterdam,  a  fire  broke  out  on  board  by  which 
some  of  the  bales  of  cork  were  destroyed   and 
some  damaged-     The  amount  of  loss  is  admitted 
to  have  been  102H.  168.  lOd.    The  facts  as  I  have 
stated  them  are  admitted,  and  the  only  defence 
pleaded  by  the  defendants  is  that ''  at  the  time  of 
the  loes  the  goods  were  stowed  and  carried  on 
deck  and  were  not  covered  by  the  policy."    This 
case  cannot,  of  course,  be  disposed  of  upon  any 
technical  point    of    pleading.      But    it    is    not 
irrelevant  to  observe  that  in  1842  the  Court  of 
Queen's  Bench,  in  Milward  v.  Hihbert  (3  Q  B.  120), 
held  that  a  plea  substantially  in  the  form  of  the 
defence  here  pleaded  by  the  present  defendants 


did  not  disclose  a  good  defence  in  an  action  upon 
a  marine  policy  for  a  loss  caused  by  the  jettison 
of  deck  cargo.  The  claim  there  was  by  the  owner 
of  the  ship  under  a  policy  on  tbe  ship  for  the 
amount  of  the  ship's  contribution  to  general 
average  in  respect  of  some  pigs  which  were 
carried  on  the  ship^s  deck  and  were  jettisoned. 
The  defendant  pleaded  that  the  pigs  were 
carried  on  deck.  The  plaintiff  replied  that 
there  was  a  custom  to  carry  pigs  on  deck  on 
the  voyage  on  which  the  ship  was  engaged. 
To  this  replication  the  defendant  demurred. 
Although  the  question  arose  upon  a  demurrer  to 
the  replication,  the  judgment  of  the  court  pro- 
ceeded upon  an  exception  to  the  validity  of  the 
plea,  and  the  court  held  that  the  plea  was  bad. 
The  technical  point  actually  decided  is  not 
important,  but  the  judgment  is  useful,  as  it  was 
necessary  for  the  court,  from  the  nature  of  the 
question  before  them,  to  consider  the  principle 
upon  which  the  earlier  decisions  as  to  the  carriage 
of  deck  cargo  were  founded.  The  judgment  was 
delivered  by  Lord  Denman.  After  referring  to 
the  early  authonties  to  the  effect  that  goods 
should  not  be  stowed  on  deck  and  to  a  passage  in 
the  5th  edition  of  Lord  Tenterden's  book  on 
Shipping,  in  which  it  was  pointed  out  that  there 
are  exceptions  to  the  rule,  as  where  usage  has 
sanctioned  the  practice,  and  where  the  master 
has  the  merchant's  consent,  the  Lord  Chief 
Justice  says  (at  p.  136) :  "  Now,  it  is  obvious 
that  there  may  be  other  and  valid  reasons  for 
stowing  goods  on  deck ;  indeed,  some  goods  could 
be  stowedjin  no  other  place,  such  as  timber,  and  on 
some  voyages  live  animals ;  and  they  may  certainly 
be  there  stowed  with  proper  skill  and  care, .  so 
as  not  to  be  in  the  way  of  tbe  crew  in  their  opera- 
tions.'* The  Chief  Justice  was  here  referring  to 
one  of  the  reasons  for  forbidding  the  stovvage  of 
cargo  on  deck  which  was  relied  on  by  Yalin  and 
others  who  wrote  at  a  time  when  navigation  by 
steam  had  not  been  invented.  He  proceeds: 
"These  matters  of  fact  may  vary  with  every 
different  trade,  or,  even,  with  every  single  adven- 
ture," and  in  conclusion  he  says  that  ''  the  mere 
fact  of  stowing  them  (the  goods)  on  deck  will  not 
relieve  the  underwriter  from  responsibility,  inas- 
much as  they  may  be  placed  there  according  to 
the  usage  of  the  trade  and  so  as  not  to  impede 
the  navigation  or  in  any  way  increase  the  risk." 
Without  pushing  the  decision  in  Milward  v. 
Hihbert  {ubi  sup.)  too  far,  it  certainly  seems  to 
point  to  this — that  the  question  whether  stowage 
on  deck  is  improper  is  strictly  and  properly 
a  question  of  fact,  and,  apart  from  express  con- 
tract, must  be  decided,  whether  as  between 
different  owners  of  goods  in  the  same  vessel  or 
as  between  assured  and  underwriters,  according 
to  the  circumstances  of  each  case,  having  regard 
especially  to  the  nature  of  the  voyage  and  of  the 
cargo  and  to  the  usages  of  the  trade.  It  is,  how- 
ever, quite  clear  from  all  the  authorities  upon 
this  question  that  it  is  a  fact  which  has  long 
been  well  recognised  by  all  who  are  interested  iu 
maritime  adventures,  and  by  our  courts,  that  on 
ordinary  voyages  by  sea  goods  which  are  carried 
on  deck  are  exposed  to  peculiar  and  extraordinary 
danger.  It  follows  from  this,  for  reasons  which 
are  clearly  analogous  to  those  upon  which  the 
implied  warranty  of  seaworthiness  in  contracts  of 
marine  insurance  depends,  that,  under  au  ordinary 
policy  on  goods  for  a  voyage  by  sea,  where  there 
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is  no  well-known  usage  to  carry  on  deck  goods 
such  as  are  described  in  the  policy  on  the  voyage 
thereby  insured,  underwriters  are  not  liable  for 
the  loss  of  deck  cargo.  Where,  from  the  descrip- 
tion of  the  goods  or  the  voyage,  or  both,  it  is 
apparent  that,  in  accordance  with  a  well-known 
practice  or  usage  of  trade^  the  goods  will  or  even 
probably  may  be  carried  on  deck,  then,  even  in 
the  case  of  voyages  by  sea,  where  goods  so  carried 
are  necessarily  exposed  to  peculiar  dangers,  still 
the  underwriterR  will  be  deemed  to  have  con- 
sented to  take  this  risk,  and  will  be  liable 
for  any  loss  of  deck  cargo  by  perils  insured 
against. 

The  question  which  arises  as  to  the  right  to 
contribution  in  cases  of  general  average  where 
deck  cargo  has  been  jettisoned  is  very  similar  to  the 
question  between  assured  and  underwriters  as  to 
the  loss  of  deck  cargo.  The  questions  are  not 
identical,  because  the  obligations  in  the  two  oases 
are  different  in  their  nature  and  origin.  But  the 
underlying  and  governing  principle  applicable  to 
each  is  the  same.  In  the  ancient  collections  of 
customs  of  the  sea,  such  as  the  Gonsolato  del 
Mare,  and  in  the  earlier  codes,  such  as  the  Ordon- 
nanoe  de  la  Marine  of  1681,  the  question  is  dealt 
with  in  connection  with  general  average.  Yalin, 
in  his  commentary  on  that  article  of  the  Ordon- 
nance  which  enacts  that  the  owner  of  deck  cargo 
which  has  been  jettisoned  cannot  daiii  contribu- 
tion in  general  average,  says  that  it  does  not 
apply  to  boats  or  small  vessels  going  from  port 
to  port  where  the  custom  is  to  load  goods  on  deck 
as  well  as  below.  He  is  in  this  passage  obviously 
referring  to  small  coasting  craft — sailing  vessels, 
of  course — which  make  short  trips  from  port  to 
port.  Emerigon  follows  Yalin.  and  adopts  the 
same  exception  to  the  general  rule  of  the  Ordon- 
nance.  The  same  view  has  been  recognised  in 
our  own  courts.  Thus  in  Wright  v.  Marwood  (45 
L.  T.  Rep.,  at  p.  299;  4  Asp.  Mar.  Law 
Gas.  451 ;  7  Q.  B.  Div.,  at  p.  67),  in  the  year 
1881,  Lord  Bramwell,  referring  to  the  general 
rule  which  requires  contribution  to  be  made  in 
general  average  for  cargo  jettisoned  and  to  the 
exception  to  such  rule  in  the  case  of  deck  cargo 
jettisoned,  says :  "  There  are  two  exceptions  (to 
the  exception)  which  perhaps  resolve  themselves 
into  one — viz.,  that  coasting  vessels  are  without 
the  exception,  and  also  those  cases  where  by 
custom  toe  deck  cargo  is  one  customary  in  the 
trade  and  perhaps  also  from  the  port."  The  ex- 
ception of  coasting  vessels,  apart  from  custom,  is 
intelligible  only  on  the  ground  that  in  the  short 
trips  made  by  coasting  vessels  deck  cargo  is  not 
exposed  to  peculiar  danger,  at  all  events  to  an 
appreciable  extent.  And  when  Lord  Bramwell 
says  that  the  two  exceptions  resolve  themselves 
into  one  I  think  he  means  that  when  the  voyage 
is  such  that  the  cargo  is  carried  on  deck  without 
peculiar  risk  it  will  in  practice  be  so  carried  when- 
ever it  is  convenient.  I  have  considered  the 
authorities  at  some  length,  and  endeavoured  to 
arrive  at  the  pnnciple  upon  which  they  rest, 
because  I  have  to  deal  with  a  question  which,  so 
far  as  I  know,  has  not  been  considered  in  any 
reported  English  case — the  question,  that  is  to 
say,  whether  there  is  any  general  rule  exempting 
underwriters  on  cargo  from  liability  for  loss  of 
goods  stowed  on  deck  upon  an  inland  voyage  by 
canal  and  river.  As  it  is  well  known  that  there 
is  a  great  trade  upon  inland  waters  in  the  United 


States  of  America,  I  have  thought  it  desirable  to 
look  into  the  American  oases.  I  am  afraid  that 
my  investigation  has  not  been  exhaustive  nor 
quite  up  to  date.  The  decisions  of  the  Amerioaii 
courts  are  not,  of  oourse,  in  an^  sense  binding 
authorities,  but  we  read  them  with  respect,  and 
they  afford  useful  illustrations.  In  a  case  of 
Harris  v.  Moody  in  the  Oourt  of  Appeal  of  the 
State  of  New  York  (30  N.  Y.  C.  of  A.  266)  I  find 
it  was  decided  that  the  rule  that  underwriters 
are  not  liable  for  the  loss  of  deck  cargo  is  not 
applicable  to  vessels  which  navigate  smooUi 
land-locked  waters — in  that  case  it  was  Long 
Island  Sound  —  and  where  deck  cargo  can 
be  carried  without  extraordinary  peril.  This 
case  is  cited  as  an  authority  by  Parsona 
in  his  well-known  treatise  on  insurance.  The 
American  decisions,  however,  are  not  altogether 
uniform.  The  decision  of  the  Supreme  Court  of 
Massachusetts  in  Taunton  Copper  Company  v. 
Merchants'  Insurance  Company  (39  Mass.  106} 
is  not  perhaps  consistent  with  the  judgment  in 
Harris  v.  Moodnf  (uhi  sup.).  But  it  proceeded 
upon  different  considerations,  and  is  not  approved 
by  Phillips  (see  Insurance,  vol.  1.,  sect.  460). 
The  true  view  of  the  matter  appears  to  me  to  be 
that  the  rale  against  carrying  goods  on  deck  is 
really  involved  in  and  depends  on  a  larger  and 
wider  rule,  which  is  that  goods  carried  on  a  vessel 
should  not  be  stowed  so  as  to  be  exposed  to  un- 
necessary and  extraordinary  peril  during  transit 
Every  one  admits  that  on  an  ordinary  voyage  by 
sea  deck  cargo  is  exposed  to  peculiar  and  extra- 
ordinary danger,  and  it  follows  that  cargo  should 
not  upon  such  voyages  be  stowed  upon  deck. 
Where,  however,  the  voyage  is  not  by  sea,  but  is 
a  voyage  of  a  very  different  kind,  other  considera- 
tions may  apply.  In  order  to  apply  the  principle 
to  be  gathered  from  the  authorities  to  the  present 
case  I  must  add  something  as  to  the  evidence  and 
facts.  On  the  part  of  the  plaintiffs  evidence  was 
called  to  show  that  it  is  the  usage  and  practice 
to  carry  deck  cargo  on  the  Rhine  steamers.  As 
against  this  a  Datch  lawyer,  who  practices  also 
as  an  average  adjuster,  was  called,  who  referred 
to  certain  articles  of  the  Dutch  code  by  which 
the  owner  of  a  vessel  is  liable  to  the  shipper  for 
all  damage  of  goods  carried  on  deck  without  the 
written  consent  of  the  shipper.  He  said  that 
these  articles  applied  to  a  steamer  such  as  the 
Amsterdam  III.  carrying  ^oods  by  canal  and 
river.  I  assume  that  this  is  a  correct  account 
of  the  Dutch  law.  The  Dutch  code  has  a  hard- 
and-fast  rule  which,  though  intended  primarily, 
as  I  am  satisfied,  to  apply  to  sea-going  vessels,  is 
wide  enough  to  include  river  steamers.  The  effect 
of  this  is  to  impose  a  certain  liability  on  the  ship- 
owner. But  the  same  gentleman  who  proved  the 
Dutch  law  also  proved  that  deck  cargoes  are 
very  commonly  carried  on  the  Rhine  steamers. 
I  understood  from  his  evidence  that  the  usual 
form  of  bill  of  lading  used  by  the  Rhine  steamer 
gives  express  liberty  to  stow  cargo  on  deck.  The 
form  of  bill  of  lading  of  the  Rhine  Steamship 
Company  to  which  I  have  f^^erred  is  an  example 
of  this,  and  the  Dutch  law  explains  why  such 
form  provides  for  signature  not  only  of  the 
captain,  but  also  by  the  difppers.  I  nave  come 
to  the  conclusion  that  it  is,  and  has  been  for 
many  years,  the  practice  and  usage  to  cany  deck 
cargoes  on  Rhine  steamers  flying  from  Amster- 
dam.   This  is  a  fact  which  is  not  altered  by  the 
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Datch  code.  The  fact  that  tlie^hipowDers  under- 
take  a  greater  liability  for  cargo  on  deck  than  for 
cargo  carried  undei*  deck  does  not  appear  to  me 
to  affect  the  qaestion  as  between  the  assared  and 
the  nnder writers.  If  there  is  sach  a  liability  in 
the  present  case  the  nnderwriters  ara  entitled  to 
the  benefit  of  it.  Mr.  Scrutton  relied  upon 
certain  letters  written  by  the  plaintiffs  to  the 
Holland  Steamship  Company,  in  which  they  main- 
tained that  the  goods  ought  not  to  have  been 
carried  on  deck.  These  letters  were  written  with 
the  knowledge  and  approval  of  the  underwriters, 
who  quite  properly  desired  to  make  the  ship- 
owners pay  for  the  loss  if  they  were  liable 
for  it.  I  do  not  think  that  they  ought  to 
affect  my  decision.  I  may  add  that  if  the 
goods  had  been  shipped  under  a  bill  of  lading 
in  the  form  which  was  produced,  by  which 
liberty  was  given  to  stow  the  goods  on  deck,  the 
defendants  would,  in  my  opinion,  have  been  liable 
under  the  clause  in  the  policy,  **  Including  all 
liberties  and  exceptions  as  per  bills  of  lading." 
It  could  not  have  been  said  that  the  bill  of  lading 
was  not  in  an  ordinary  form.  In  that  case  the 
defendants  would  have  had  no  right  over  by  sub- 
rogation against  the  shipowners.  But  there  is 
as  I  have  said,  no  evidence  that  the  goods  were 
shipped  under  any  such  bill  of  lading.  There  is 
only  one  other  point  which  ought  perhaps  to  be 
mentioned.  It  was  said  that  even  on  an  inland 
voyage  goods  on  deck  were  exposed  to  a  greater 
dajiger  of  fire,  at  all  events  than  were  goods  under 
deck.  I  do  not  think  that  this  is  well  founded 
Goods  on  deck  in  case  of  fire  have  certain  advan- 
tages and  certain  disadvantages  as  compai-ed  with 
gc^s  under  deck.  I  am  not  sure  on  which  side 
the  balance  of  advantage  lies.  But  there  is  cer- 
tainly no  peril  from  fire  or  other  causes  to  goods 
carried  on  the  deck  of  a  Rhine  steamer  which  is 
in  any  way  comparable  with  or  similar  to  the 
peculiar  and  extraordinary  peril  to  which  deck 
cargo  is  exposed  at  sea.  I  am  by  no  means  satis- 
fied that  the  rule  which  exempts  underwriters  from 
liability  for  the  loss  of  deck  cargo  applies  to 
inland  voyages  by  canal  or  river.  I  am  satisfied 
that  it  does  not  apply  to  an  inland  voyage  by 
canal  and  river  plainly  contemplated  by  the  policy 
on  which  ventage  it  is  and  has  been  for  years  the 
practice  and  usage  for  steamers  and  other  vessels 
to  carry  cargoes  on  deck.  There  must,  therefore, 
he  judgment  for  the  plaintiffs. 

Judgment  for  the  plaintiffs. 

Solicitors  for  the  plaintiffs,  HoUams,  Sons, 
Coward,  and  Hawksley, 

Solicitors  for  the  defendants,  Bannatyne  and 
Son, 


Vol.  IX.,  N.  S. 


Dee.  7  and  8, 1903. 

(Before  Lord  Alvbkstonb,  O.J.,  La^wbancb  uid 

Kbnnedy,  JJ.) 

Reed  (app.)  v.  Goldsworthy  (resp.).  (a) 

Pilotage — Port  of  Bristol— Compulsory  pUot — 
Vessel  bound  from  Newport  to  Bristol — Vessel 
in  Newport  pilotage  district,  hut  within 
port  of  Bristol — Necessity  of  Bristol  pilot — 
Bristol  Wharfage  Act  1807  (47  Geo,  3,  sess.  2, 
c,  xxxiii,),  s.  9 — Bristol  Channel  Pilotage  Act 
1861  (24  &  25  Vict.  c.  ccxxxvi.),  ss.  4,  29— 
Pilotage  Order  Confirmation  {No,  1)  Act  1891 
(54  &  55  Vict,  c.  clx.),  schedule,  s.  3. 

By  the  Bristol  Wharfage  Act  1807  it  was  pro- 
vided in  sect.  9  that  all  vessels  navigating  or 
passing  up,  down,  or  upon  the  Bristol  Channel 
to  the  eastward  of  Lundy  Island,  except  coast- 
ing vessels  and  Irish  traders,  should  be  piloted 
and  navigated  by  pilots  licensed  by  the  Bristol 
Corporation. 

By  the  Bristol  Channel  Pilotage  4<^  1861  it  was 
provided  in  sect,  4  that  so  much  of  the  9th 
section  of  the  Bristol  Wharfage  Act  1807  as 
related  to  vessels  navigating  or  passing  up  or 
down  the  Bristol  Channel,  bound  to  or  from 
either  of  the  ports  of  Cardiff,  Newport,  or 
Gloucester  should  be  repealed,  and  by  the  same 
Act  pilotage  boards  and  pilotage  districts — 
which  in  some  cases  overlapped  the  port  of 
Bristol — were  created  for  the  ports  of  Cardiff, 
Newport,  and  Gloucester,  and  power  was  given 
to  these  boards  to  license  pilots  for  their  districts. 

By  the  Pilotage  Order  Confirmation  (No.  1)  Act 
1891  it  was  provided  that,  notwithstanding  any- 
thing contained  in  the  Bristol  Wharfage  Act 
1807.  a  vessel  navigating  or  passing  up  or  down 
the  Bristol  Channel  to  or  from  the  port  of  Bristol 
should  be  exempted  from  all  ooligation  to  be 
piloted  by  pilots  licensed  by  the  Bristol  Cor- 
poration, except  when  within  the  limits  of  that 
port,  which  were  therein  defined. 

Held,  that  the  Act  of  1861  was  not  intended  to 
deal  with  and  did  not  deal  vnih  or  include 
vessels  going  to  or  from  the  port  of  Bristol, 
although  such  vessels  were  bound  from  or  to  one 
of  the  ports  of  Cardiff,  Newport,  or  Gloucester, 
and  that  therefore  in  the  case  of  a  vessel  which 
is  not  exemptfrom  compulsory  pilotage  in  the 
port  of  Bristol  there  is  stiU  the  obligation  under 
the  Bristol  Wharfage  Act  1807  to  have  a  comj^U 
sory  pilot  licensed  by  the  corporation  of  Bristol 
when  the  vessel,  bound  to  the  port  of  Bristol,  gets 
within  the  limits  of  that  port,  although  the  vessel 
may  be  bound  from  Cardiff,  Newport,  or 
Gloucester,  and  may  still  be  within  one  of  those 
three  pilotage  districts  which  overlaps  the  port 
of  Bristol.  Consequently,  when  a  vessel  on  her 
voyage  puts  into  Newport,  and  then  proceeds 
from  Nevfport  with  a  Newport  pilot  on  board 
to  the  port  of  Bristol,  as  soon  as  the  vessel  gets 
within  tJie  limits  of  the  port  of  Bristol  the 
Newport  pilot  is  bound  to  give  up  the  charge  of 
the  vessel  to  a  Bristol  pilot  demanding  such 
charge,  although  the  vessel  is  stiU  within  the 
Newport  pilotage  distiHct,  and  ufithin  the  district 
for  which  the  Newport  pilot  is  licensed, 

Casb  stat'^d  by  justices  of  the  peace  in  and  for 
the  city  of  Bristol. 
At  a  petty  sessions  held  in  the  city  of  Bristol 

(•)  Reported  by  W.  W.  Obb,  Esq.,  Birrlttcr-at-Lftw. 
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on  the  3l8t  Jan.  1903  an  information  waa  pre- 
ferred by  John  Reed  (the  appellant)  nnder  the 
statute  47  Geo.  3,  sees.  2,  o.  xzxiii.,  s.  9,  against 
Henry  Goldsworthy  (the  respondent),  for  that  the 
respondent  on  the  29th  Jan.  1903,  within  the 
limits  of  the  port  of  Bristol,  unlawfully  continued 
in  charge  of  a  certain  steamship  or  vessel,  called 
the  Beacon  Orange,  not  exempted  from  compul- 
Borj  pilotage  navigating  within  the  port  of 
Bristol,  after  a  pilot  licensed  by  the  Lord  Mayor, 
aldermen,  and  burgesses  of  the  city  of  Bristol, — 
namely,  the  appellant — had  offered  to  take  charge 
of  the  steamship  or  vessel,  contrary  to  the  form 
of  the  statute  in  that  case  made  and  provided. 

The  information  was  heard  and  determined  by 
the  justices  on  the  19th  Feb.  1903,  when  they 
dismissed  the  same. 

By  an  Act  of  Parliament  47  Geo.  3,  sess.  2, 
c.  xxxiii.  (the  Bristol  Wharfage  Act  1807),  being 
an  Act  for  (amongst  other  things)  "  the  better 
regulation  of  pilots  and  pilotage  of  vessels  navi- 
gating  the  Bristol  Channel,*'  it  was  provided  as 
follows: 

Seot.  9.  And  be  it  further  enacted  that,  from  and 
after  the  first  day  of  October  next  after  the  passing  of 
this  Act,  all  vessels  sailing,  navigating,  or  passing  up, 
down,  or  upon  the  Bristol  Channel  to  the  eastward  of 
Lnndy  Island,  except  coasting  vessels  and  Irish  traders, 
shall  be  conducted,  piloted,  and  navigated  by  pilots  duly 
aotborised  and  licensed  by  the  mayor,  burgesses,  and 
commonalty  of  the  said  city  of  Bristol,  by  warrant 
under  their  corporate  seal ;  and  that  the  matter,  owner, 
or  owners  of  every  ship  or  vessel  which  shall  be  navigated 
in  the  limits  aforesaid,  without  a  pilot  licensed  as 
aforesaid,  shall  forfeit  double  the  sum  which  would 
have  been  demandable  for  the  pilotage  of  such  ship  or 
vessel,  together  with  five  pounds  for  every  fifty  tons 
burthen  of  such  ship  or  vessel. 

Sect.  11.  And  be  it  further  enacted,  that  no  person 
fihall  take  charge  of  any  vessel  or  in, any  manner  act  as 
a  pilot,  or  rfceive  any  compensation  for  acting  as  a 
pilot  within  the  limits  aforesaid,  unless  authorised  by 
licence  nnder  the  eeal  of  the  said  mayor,  burgesses,  and 
commonalty  (which  licence  it  is  hereby  declared  shall 
express  the  name  of  the  pilot  so  acting  and  the  district 
aforesaid) ;  and  no  such  pilot  shall  act  without  having 
his  licence  at  the  time  of  bis  so  acting  in  bis  personal 
custody,  ready  to  he  produced,  which  shall  actually  be 
produced  to  any  person  who  shall  lawfully  require  to 
see  the  same,  or  shall  act  in  the  British  seas  out  of  the 
limits  expressed  in  his  licence,  on  pain  of  forfeiting  a 
sum  not  exceeding  ten  pounds,  for  the  first  offence,  and 
for  any  second  or  subsequent  offence  any  sum  not 
exceeding  twenty  pounds. 

Sect.  14.  Provided  always,  and  be  it  further  enacted, 
that  it  shall  be  lawful  for  any  licensed  pilot  to  supersede 
any  person  not  licensed  as  a  pilot  in  charge  of  any  ship 
or  vessel  within  the  limits  aforesaid ;  and  every  master 
who  shall  within  the  limits  aforesaid  continue  any 
person  not  licensed  as  hereinbefore  mentioned  after  any 
pilot  licensed  as  aforesaid  to  act  within  the  said  limits 
shall  have  offered  to  take  charge  of  such  ship  or 
vessel,  and  every  perBon  assuming  or  continuing  in  the 
charge  or  conduct  of  any  ship  or  vessel  within  the  limits 
aforesaid,  without  being  duly  licensed  an  hereinbefore 
mentioned,  after  any  other  pilot  licensed  as  aforesaid 
shall  have  offered  to  take  charge  thereof,  shall  respec- 
tively forfeit  for  every  such  offence  a  sum  not  exceeding 
ten  pounds. 

By  the  Bristol  Channel  Pilotage  Act  1861  (24 
&  25  Vict.  c.  ccxxxvi ) — which  was  **  an  Act  for 
establishing  a  separate  system  of  pilotage  for  the 
several  ports  of  Cardiff,  Newport,  and  Gloucester 
in  the  Bristol  Channel " — after  reciting  in  the  pre- 


amble the  9th  section  of  47  Geo.  3,  sess.  2,  c.  xxxiiL, 
and  also  reciting  that  "  owing  to  the  great  exten- 
sion of  trade  in  the  several  ports  of  Cardiff,  New. 
port,  and  Gloucester  since  the  passing  of  the  said 
Act  it  is  expedient  that  a  separate  system  of 
pilotage  should  be  established  in  the  Bristol 
Channel  in  connection  with  thoee  respective  ports, 
under  the  supervision  of  local  boaros  for  each  of 
such  ports,"  it  was  provided  : 

Seot.  4.  From  and  after  the  first  Wednosday  in  the 
month  of  January  next  after  the  passing  of  thii  Act,  so 
much  of  the  ninth  section  of  the  said  Act  of  the  second 
session  of  the  forty-seventh  year  of  King  George  tha 
Third,  chapter  thirty-three,  as  relates  to  vessels  navigftt- 
ing  or  passing  up  or  down  the  Bristol  Channel,  bound 
to  or  from  either  of  the  said  ports  of  Cardiff,  Newport, 
or  Qloucester,  shall  be  and  the  same  is  hereby  repealed. 

By  sects.  5, 6,  and  7  pilotage  boards  for  Cardiff, 
Newport,  and  Gloucester  respectively  were  ap- 
pointed. 

Sect  8.  The  district  over  which  the  Newport  board 
shall  have  jurisdiction  shall  be  that  portion  of  the 
Bristol  Channel  which  lies  eastward  of  Lun^ly  Island  up 
to  and  including  Kingroad,  and  the  river  TJtik  as  far  as 
the  Caerleon  Bridge. 

Sect.  23.  Subject  to  the  provisions  of  the  Merchant 
Shipping  Act  1854  the  board  may  from  time  to  time 
liceoee  and  appoint  such  number  of  proper  persona  to 
act  as  pilots  within  the  pilotage  district  and  to  or  from 
the  port  for  which  such  board  may  have  been  appointed 
as  they  may  think  necessary,  and  may  remove  or  sos- 
pend  the  licence  of  any  such  pilot  at  their  pleaaore, 
and  may  establish  such  rates  and  fees  to  be  levied  and 
paid  for  the  risk,  trouble,  and  labour  of  suoh  pilots  as 
to  such  board  shall  from  time  to  time  seem  just  and 
reasonable;  and  if  any  person  shall  pretend  or  hold 
himself  ont  to  be  a  licenced  pilot,  or  in  any  manner 
act  as  a  pilot  without  having  been  so  lioenaed,  or  after 
his  liceoee  may  have  been  revoked  or  suspended,  he  shall 
be  liable  to  a  penalty  of  not  exceeding  fifty  pounds. 

Seot.  29.  The  master  of  every  vessel  bound  from  any 
of  the  ports  of  Cardiff,  Newport,  or  Qloucester  may,  if 
he  shall  think  it  expedient  so  to  do,  require  the  assist- 
ance of  any  pilot  licensed  by  the  board  for  that  port, 
and  on  being  so  required  any  pilot  shall  take  on  him- 
self the  charge  of  such  vessel,  and  shall  pilot  the  same 
for  such  distance  within  the  pilotage  district  for  which 
he  may  be  licensed  as  the  master  of  such  vessel  shall 
require,  and  any  pilot  who  shall  in  any  such  esse 
refuse  to  pilot  suoh  vessel  to  any  such  distance  as  afore- 
said shall  forfeit  his  right  to  receive  any  sum  of  money 
for  piloting  such  vessel,  and  may  also,  at  the  discretion 
of  the  board  by  whom  he  may  have  been  licensed,  bs 
suspended  or  deprived  of  his  lioenoe. 

Sect.  3  [the  interpretation  clause].  The  word  *' pilot," 
shall  mean  any  person  licensed  under  this  Act  to  set  as 
a  pilot  for  pUoting  vessels  into  or  out  of  the  port  for 
which  such  licence  has  been  granted. 

By  the  Pilotage  Order  Confirmation  (No.  1) 
Act  1891  (54  &  55  Vict.  c.  clx  )— an  Act  to  confirm 
a  provisional  order  made  by  the  Board  of  Trade 
under  the  Merchant  Shipping  Act  Amendment 
Act  1862,  relating  to  the  pilotage  district  of 
Bristol — it  was  provided  (in  sect.  1)  that  the 
order  set  out  in  the  schedule  should  be  and  the 
same  was  thereby  confirmed.  The  order  was  an 
"  order  for  exempting  from  compulsory  pilotage, 
except  within  the  port  of  Bristol,  vessels  bound ' 
to  and  from  that  port,"  and  was  called  the  Bristol 
Pilotage  Order  1891. 

Clause  3  of  this  order  provided : 
Notwithstanding  anything  oontainsd  in  the  Bristol 
Wharfage  Act  1807,  the  matters  and   owners  of  all 
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TeBsels  Bftiliog,  oavigKiiog,  or  pMsiDg  np  or  down  the 
Bristol  Channel  to  or  from  the  port  of  Bristol  shall  be 
and  they  are  by  this  order  exempted  from  all  obligation 
to  be  oondnoted,  piloted,  or  navigated  by  pilots  autho- 
rised or  licensed  by  the  mayor,  aldermen,  and  bnrgesees 
of  the  city  of  Bristol,  except  when  within  the  limits  of 
that  port,  which  limits  are  as  follows — namely,  from  the 
westwardmost  part  of  the  Flat  and  Steep  Holms,  up  the 
oonrse  of  the  Bristol  Channel  eastward  to  Aast  in  the 
oonnty  of  Qloncester,  and  from  the  said  Holms  south- 
ward athwart  the  channel  to  Uphill,  and  from  thence 
aloDg  the  coast  eastward  in  the  counties  of  Somerset  and 
Qloooeeter  to  Aust  aforesaid,  and  also  from  Holesmooth 
in  Eingroad  up  the  Avon  to  the  city  of  Bristol,  together 
with  the  BCTcral  pills  l>ing  on  the  said  rirer. 

Clause  4.  All  existing  by-laws,  rules,  and  orders  of  the 
mayor,  aldermen,  and  burgesses  of  the  city  of  Bristol 
relating  to  pilotage  shall  be  read  and  have  effect  in 
accordance  with  the  provisions  of  the  Bristol  Wharfage 
Act  1807,  as  amended  by  this  order. 

The  appellant  waa  a  pilot  dalj  licensed  by  the 
Lord  Mayor,  aldermen,  and  burgesses  of  the  city 
of  Bristol  by  warrant  under  their  corporate  seal, 
parsnant  to  the  Act  of  the  second  session  of  47 
Geo.  3,  c.  xxziii.,  s.  9. 

The  respondent  was  a  pilot  duly  licensed  by  the 
pilotage  l^ard  for  the  port  of  Newport,  pursuant 
to  the  Bristol  Channel  Pilotage  Act  1861. 

On  the  29th  Jan.  1903,  the  steamship  Beacon 
Grange  was  in  course  of  a  voyage  from  Liverpool 
to  the  River  Plate  via  Newport  and  Avonmoutb 
Dock,  which  is  in  the  port  of  Bristol,  and  in  the 
prosecution  of  her  voyage  the  steamship  entered 
the  port  of  Newport  for  the  purpose  of  taking  in 
a  portion  of  her  cargo  and  coal  for  bunkerine 

Eurposes,  and  was  piloted  into  the  Newport  Dock 
y  the  resDondent  Upon  leaving  Newport  the 
steamship  was  piloted  out  of  Newport  Dock  by 
the  respondent,  and  proceeded  on  her  voyage 
towards  Avonmoutb. 

The  appellant  offered  his  services  to  pilot  the 
vessel  to  Avonmoutb  Dock,  which  is  in  the  port 
of  Bristol,  but  his  services  were  not  accepted 
until  Kingroad  was  reached,  and  with  the  per- 
mission of  the  master  the  appellant  remained  on 
board  the  steamship,  and  after  entering  the  port 
of  Bristol  (but  within  that  portion  of  the  Bristol 
Channel  which  lies  to  the  eastward  of  Lundy 
Island  up  to  Kingroad)  the  appellant  again 
offered  his  services  with  all  proper  formalities, 
and  claimed  to  supersede  the  respondent.  The 
respondent,  however,  claimed  to  pilot  the  steam- 
ship to  King^road,  and  the  master  allowed  him 
to  do  so. 

Upon  arriving  at  Kin^oad,  which  is  an 
anchorage  immediately  outside  the  mouth  of  the 
river  Avon,  the  respondent  gave  up  charge  of  the 
steamship,  and  the  appellamt  tooK  her  into  the 
Avonmoutb  Dock. 

The  steamship  was  not  a  coasting  vessel  or  an 
Irish  trader,  and  when  within  the  port  of  Bristol 
was  not  exempt  from  compulsory  pilotage. 

On  the  part  of  the  appellant  it  was  contended : 
(1)  That,  inasmuch  as  the  vessel  had  commenced 
a  voyage  under  foreign  articles  from  Liver- 
pool to  the  Biver  Plate  and  only  touched  at 
Newport  in  the  performance  of  such  voyage, 
she  was  not  bound  "from"  Newport  within 
the  meaning  of  the  Bristol  Channel  Pilot- 
age Act  1861.  (2)  That  the  Bristol  Channel 
Pilotage  Act  1861  does  not  in  any  case  contem- 
plate  a  vessel  as  bound  "  from  "  Newport  when 
she  is  proceeding  from  that  ^rt  to  Bristol.    (3) 


That  after  entering  the  port  of  Bristol  the  steam- 
ship was  then  (even  ix  not  previously)  a  vessel 
bound  for  Bristol,  and  that  the  Bristol  Channel 
Pilotage  Act  1861  left  all  vessels  bound  for 
Bristol  subject  to  the  provisions  of  the  Act  47 
Geo.  3,  sess.  2,  c.  xxxiii.  (4)  That  the  Pilotage 
Order  Confirmation  (No.  1)  Act  1891  confirmed 
the  rights  of  the  appellant  and  other  pilots 
licensed  by  the  Lord  Mayor,  aldermen,  and 
burgesses  of  Bristol. 

On  behalf  of  the  respondent  it  was  contended : 
(1)  That  fi:om  aud  after  the  first  Wednesday  in 
the  month  of  Jan.  1862,  so  much  of  sect.  9  of  the 
Act  47  Geo.  3,  sess.  2,  c.  zzxiii-,  as  related  to 
vessels  navigating  or  passing  up  or  down  the 
Bristol  Channel,  bound  to  or  from  either  of  the 
ports  of  Cardiff,  Newport,  or  Gloucester,  was 
repealed.  (2)  That  the  steamship  came  from 
Liverpool  without  any  cargo  to  the  port  of 
Newport  on  the  25th  Jan.  1903,  tor  the  purpose 
of  taking  in  a  portion  of  her  cargo  and  coal  for 
bunkering  (that  is,  for  her  own  steaming  pur- 
poses), and  left  the  port  of  Newpoi*t  for  Bristol 
on  the  29th  Jan.  1903,  and  was  therefore  a  vessel 
bound  "  from  *'  Newport  within  the  provisions  of 
sect.  29  of  the  Bristol  Channel  Pilotage  Act  1861, 
and  might,  if  the  master  thought  it  expedient, 
be  piloted  within  the  district  of  the  Newport 
Pilotage  Board  (which  extends  to  Kingroad)  by 
the  respondent.  That,  the  master  having  required 
the  assistance  of  the  respondent,  the  respondent 
was  entitled  to  pilot  the  steamship  up  to  King- 
road.  (3)  And,  further,  that  if  the  respondent 
had  refused  to  pilot  the  steamship  he  would  have 
rendered  himself  liable  to  forfeit  all  his  pilotage 
fee,  and,  at  the  discretion  of  the  Newport  Pilotage 
Board,  might  have  been  suspended,  or  deprived 
of  his  licence.  (4)  That  the  Pilotage  Order 
Confirmation  (No.  1)  Act  1891  was  merely  an 
Act  for  exempting  from  compulsory  pilotage, 
and  did  not  repeal,  and  was  not  intended  to 
repeal,  sect.  4  of  the  Bristol  Channel  Pilotage 
Act  1861.  (5)  That  the  steamship  was  under  the 
circumstances  in  question  as  much  bound  from 
Newport  as  she  was  bound  for  Bristol. 

All  the  provisions  of  the  Acts  of  Parliament 
and  Pilotage  Order,  so  far  as  applicable  to  the 
circumstances,  were  deemed  part  of  the  case. 

The  justices  held  that,  upon  the  facts  as  found 
and  stAted  in  the  case,  the  respondent  had  not,  in 
point  of  law,  committed  an  offence,  and  they 
therefore  dismissed  the  information. 

.The  question  for  the  opinion  of  the  court  was 
whether,  upon  the  facts  above  stated,  the  justices 
came  to  a  correct  determination  in  point  of  law. 
K  so,  their  determination  was  to  stand  ;  if  other 
wise,  the  case  was  to  be  remitted  to  the  justices 
with  the  directions  of  the  court  thereon. 

After  the  Act  of  1807,  already  referred  to,  came 
the  Bristol  Dock  Act  1848  (11  &  12  Yict.  c.  xliii.) 
which  provided : 

Sect.  66.  The  corporation  [that  is,  the  corporation  of 
Bristol]  may  from  time  to  time  hereafter  appoint  and 
license  any  persons,  duly  qualified  for  that  purpose,  to  be 
and  officiate  as  pilots  within  the  port  of  Bristol,  and,  at 
their  discretion,  suspend  and  discharge  such  persons 
from  being  pilots ;  and  if  any  person,  not  being  so 
i^pointed  and  licensed,  shall  take  or  hold  the  charge  of 
or  attempt  to  pilot  any  vessel  within  such  port,  unless 
such  vessel  be  in  distress,  and  there  be  no  such  pilot  in 
sight,  or  shall  otherwise  act  or  attempt  to  act  as  such 
pilot  within  such  port,  and  also  if  any  person  having  the 
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jbarge  or  pilotage  of  any  yesael  within  BOoh  port,  bat 
not  being  snoh  pilot,  shall  not,  upon  the  approach  of  any 
hooh  pilot,  shorten  sail  for  and  take  on  b<Mtrd  soch  pilot, 
and  resign  to  him  the  charge  or  command  of  snoh  vessel, 
every  person  shall  for  every  such  offence  forfeit  any  sum 
not  exceeding  ten  pounds. 

Scruiton,  K.O.  (Clavell  Salter  with  him)  for  the 
appellant. — The  justices  were  wrong  in  refusing 
to  convict  the  respondent.  S(ct.  9  of  the  Bristol 
Wharfage  Act  lo07  requires  that  all  vessels, 
except  those  which  are  there  exempt  ed,  passing 
up  or  down  the  Bristol  Channel  shall  be  piloted 
by  Bristol  pilots  duly  licensed  by  the  corporation ; 
and  E>ect.  66  of  the  Bristol  Dock  Act  1848  gives 
the  corporation  power  to  license  duly  qualified 
persons  to  act  as  pilots  within  the  port  of  Bristol, 
and  that  section  imposes  a  penalty  upon  any 
person,  not  being  a  duly  licensed  Bristol  pilot, 
who  takes  charge  of  or  pilots  any  vessel  within 
the  port  of  Bristol  when  there  is  a  Bristol  pilot 
available.  So  that  under  those  Acts  pilotage  by  a 
Bristol  pilot  was  compulsory  for  all  veessls  (except 
exempt  ships)  passing  up  or  down  the  Biidtol 
Channel,  eastward  of  Lundy  Island.  Then  came 
the  Bristol  Channel  Pilotage  Act  1861,  which  in 
sect.  4  exempts  from  the  operation  of  sect.  9  of 
the  Act  of  1807  vessels  passing  up  or  down  the 
Bristol  Channel,  bound  to  or  from  one  of  the 
three  ports  of  Cardiff,  Newport,  or  Gloucester, 
and  the  only  effect  of  that  section  is  to  cut  out 
from  the  previous  compulsion,  vessels  bound  to  or 
from  these  three  ports.  Then  came  the  Pilotage 
Order,  &c..  Act  1891,  which  in  clause  3  of  the 
order  extended  the  exemption  still  further,  and 
provided  that  vessels  passing  up  or  down  the 
Bristol  Channel  to  or  from  the  port  of  Bristol 
should  be  exempted  from  all  obligation  to  be 
piloted  by  Bristol  pilots,  '*  except  when  within  the 
limits  of  that  port. '  This  exception  is  important 
as  showing  that,  although  vessels  are  exempted 
from  taking  Bristol  pilots  on  board  when  going  to 
or  from  the  port  of  Bristol,  they  are  not  so  exempt 
when  within  the  limits  of  the  port  of  Bristol. 
The  limits  of  the  port  of  Bristol  are  there  defined, 
and  it  is  not  disputed  that  this  vessel  was  within 
the  port  of  Bristol.  Upon  the  construction  of 
these  statutes  it  is  contended  that  sect.  4  of  the  Act 
of  18t)l  does  not  apply  to  this  ease,  and  there  is 
no  exemption  in  this  case  from  the  operation  of 
sect  9  of  the  Act  of  1807.  The  repeal  of  sect.  9 
of  the  Act  of  1807  by  sect.  4  of  the  Act  of  1861  is 
a  repeal  only  in  so  far  as  it  relates  to  vessels 
bound  to  or  from  the  three  specified  ports,  and 
does  not  affect  vessels  bound  to  or  from  the 
port  of  Bristol.  Here  the  vessel  was  not  bound 
'*  from  "  Newport  within  the  meaning  of  sect.  4 ; 
she  was  bound  —  at  all  events  after  entering 
the  port  of  Bristol — **  for  "  Bristol.  The  Legis- 
lature, in  passing  the  Act  of  1861,  had  not 
in  their  minds  the  port  of  Bristol,  and  were 
dealing  with  the  ports  of  Cardiff,  Newport,  and 
Gloucester  only,  and  that  legislation  leaves 
untouched  the  case  of  vessels  going  to  or  from 
the  port  of  Bristol.  Then  the  Act  of  1891,  while 
granting  still  further  exemption  from  the  obliga- 
tion to  have  Bristol  pilots  on  board  under  the  Act 
of  1807,  by  exempting  from  that  obligation 
vessels  going  to  or  from  the  port  of  Bristol, 
was  caieful  to  say  "  except  when  within  the  port 
of  Bristol."  The  justices  expressly  find  that  this 
vessel  when  within  the  port  of  Bnstol  was  not 
exempt  from  compulsory  pilotage.  Therefore  this 


vessel  was  not  a  vessel  bound  "  from  **  Newport 
within  sect.  4,  and,  even  if  she  were  bound  from 
Newport,  at  all  events  when  she  came  within  the 
port  of  Bristol  she  was  bound  to  have  a  Bristol 

§ilot.  The  decisions  of  the  Court  of  Appeal  in 
'he  Charlton  (73  L.  T.  Rep.  49  ;  8  Asp.  Mar.  Law 
Cas.  29,  affirming  72  L.  T.  Rep.  198 ;  7  Asp.  Mar. 
Law  Cas.  569)  and  of  the  Exchequer  Chamber  in 
General  Steam  Navigation  Company  v.  British 
Colonial  Steam  Navigation  Company  (20  L.  T. 
Rep.  581 ;  3  Mar.  Law  Cas.  O.  S.  3J7;  L.  Rep. 
4  Ex.  238)  show  that  a  compulsory  pilot  mraa 
necessary  in  this  case  as  soon  as  tbe  vessel 
entered  the  port  of  Bristol,  and  that  that  pilot 
must  be  one  licensed  by  the  corporation  of 
Bristol. 

/•  A,  Hamilton,  K.C.  (Evans  Austin  with  him) 
for  the  respondent. — The  justices  were  righfc  in 
dismissing   tbe  information.     The  Act  of  1861 
recites  that  owing  to  the  great  extension  of  tr&de 
in  the  ports  of  Cardiff,  Newport,  and  Gloucester 
it  was  expedient  to  establish  a  separate  systetu 
of  pilotage  for  those  ports,  and  the  scheme  of  that 
Act  was  to  create  new  pilotage  areas  or  districts 
for  those  places.      By  sect.  4  of  that  Act  tbe  9th 
section  of  the  Act  of  1807  is  repealed  as  regards 
those  vessels  which  were  bound  to  or  from  t^hose 
three  ports.     The  vessel  in  tbe  present  case  was 
at  the  time  in  question  a  vessel  bound  'froDa" 
Newport,  and  she  was  none  tbe  less  bound  from 
Newport  became  she  happened  to  be  goin^   to 
Bristol.    The  object  of  sect.  4  of  the  Act  of  1861 
was  to    exempt  a    vessel    from    the    obligation 
imposed  by  sect.  9  of  the  Act  of  1807  to  take  a 
Bristol    pilot    on  board    when    the  vessel    was 
bound  to  or  from  Cardiff,  Newport,  or  Gloucester. 
Tbe    pilotage  areas  of  some  of  these  districts 
overlap,  and  that  of  Newport  overlaps  part  of  the 
port  of  Bristol.    At  the  time  when  the  respon- 
dent refused  to  give  the  charge  of  the  vessel  to 
the  appellant,    the  vessel    was  still  within    the 
pilotage  area  or  district  of  Newport,  and  there- 
fore the  Newport  pilot  was  properly  in  charge  as 
pilot.    Sect.  29  of  the  Act  of  1861  is  important. 
This  vessel  was  a  vessel  bound  "  from  "  Newport 
within  the  meaning  of  that  section,  and  therefore 
the  master  could  require — as  he  did — the  assist- 
ance of  a  pilot  licensed  by  the  Newport  Board, 
and,  on  being  so  required,  the  Newport  pilot  was 
bound  to  take  upon  himself  the  charge  of   the 
vessel,  and  to  pilot  the  vessel  for  such  distance 
within  the  pilotage  district  for  which  he  might  l>e 
licensed  as  the  master  of  the  vessel  might  require, 
and  if  the  pilot  refused  to  pilot  the  vessel  to  such 
distance,  then  he  not  only  forfeited  his  right  to 
any  remuneration  for  his  services,  but  he  was  also 
liable  to  be  suspended  or  deprived  of  his  licence. 
Therefore,  in  the   first  place,  the  provisions  of 
sect.  9  of  the  Act  of  1807  do  not  apply  at  all  in 
this  case  by  reason  of  the  repealing  provisions  in 
sect.  4  of  the  Act  of   1861,    inasmuch  as  this 
vessel  was  a  vessel  bound  from  Newport ;  and  in 
the  next  place,  even  if  the  pUotage  was  compul- 
sory within  the  port  of  Bristol,  it  would  not  be 
so  for  that  part  of  the  port  of  Bristol  which  was 
overlapped  by  the  pilotage  area  of  Newport,  and 
by  sect.  29  the  Newport  pUot  (the  respondent)  was 
entitled  to  pilot  the  ship  to  tlie  furthest  limit  of 
the  distiict  for  which  he  was  licensed,  and  he  was 
therefore  entitled  to  remain  in  charge  of  the 
vessel,  even  after  the  vessel  had  entered  the  port  of 
Bristol,  so  long  as  she  was  still  within  the  Newport 
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pilotage  district.  The  ref  asal  by  the  respondent 
to  give  up  the  charge  of  the  vessel  to  the  appel- 
lant took  place  within  the  Newport  pilotage 
district,  although  it  may  have  been  within  tbe 
port  of  Bristol,  and  therefore  no  offence  was  com- 
mitted. He  referred  to  The  Charlton  {ubi  sup.). 
The  Rutland  (76  L.  T.  Ren.  662 ;  8  Asp.  Mar. 
Law  Gas.  270 ;  (1897)  A.  C.  '333),  and  to  the  Act 
of  1891. 

ClaveU  Salter  in  reply. — Taking  these  Bristol 
Acts  together,  they  create  the  offence  charged  in 
this  case,  and  that  offence  was  committed  unless 
the  vessel  was  exempt  under  the  Act  of  1861.  The 
effect  of  the  Acts  is  that  if  a  yessel  is  going  into 
the  port  of  Bristol  and  is  in  this  area  which,  is 
common  to  the  port  of  Bristol  and  to  the  pilotage 
district  of  Newport,  she  is  not  exempt  from  com- 
pulsory  pilotage  because  she  happens  to  have 
been  also  at  Newport. 

Lord  AiiYBBSTONB,  O.J. — This  case  presents  to 
me  very  considerable  difficulties,  and,  but  for  the 
assistance  that  I  have  received  from  the  argu- 
ments, I  think  I  should  like  to  have  taken  time  to 
go  through  the  statutes  referred  to ;  but,  after  the 
best  consideration  I  can  give  to  the  case,  1  think 
that  this  appeal  must  be  allowed.  '  The  general 
purview  of  these  statutes   may,  in  my  opinion,  be 
stated  with  fair  accuracy  and  conciseness  without 
going  through  the  whole  of  their  enactments  in 
detail.     Originally,  as  appears  from  the  history 
in  the  case  of   The  Charlton  {ubi  sup.),  iind  as 
1  should  gather  from  the  statutes  themselves, 
Bristol  was,  practicaUy  speakiug,  the  only  port  of 
importance  upon  the  Bristol  Channel   for  this 
purpose,  and  according  to  the  earlier  statutes — 
and  for  this  purpose  1  need  only  commeoce  with 
the  Bristol  Wharfage  Act  of  1807 — the  authority 
forlioemfting  pilots  on  the  Bristol  Channel  was 
the    Bristol  Corporation.    The   respondent  was 
summoned  for  an  offence  against  the  statute  47 
Geo.  3,  sess.  2,  c.  xxxiii.  (the  Bristol  Wharfage  Act 
1807),  in  that  he  had  continued  to  uarigate  this 
vessel  within  tbe  port  of  Bristol  when  a  Bristol 
pilot  had  offered  his  services.    Therefore  it  seems 
to  me  that  what  we  have  really  got  to  consider  is 
the  true  state  of  the  law  at  present  as  regards 
the  area  over  which  pilotage  is  compulsory  in  and 
out  of  Bristol,  and  as  regards  the   vessels  in 
respect  of  which  pilotage  is  compulsory  in  and 
out  of  Bristol.    I  may  say  at  once  that  we  ought 
to  deal  with  this  case  upon  the  theory  that  this 
vessel  was  bound  "  from  "  Newport.    Upon  the 
facts  in  this  case  it  is  not,  in  my  opinion,  open  to 
the  appellant  to  say  that  this  vessel  was  not 
treated  by  the  magistrates,  who  decided  in  favour 
of  the  respondent,  as  being  bound  from  the  port 
of  Newport ;  but,  on  tbe  other  hand,  it  must  be 
observed  that  it  is  admitted  that  the  pilotage  was 
compnlsoTT  within  the  port  of  Bristol.    A  para- 
graph of  the  case  says  this :  "  The  steamship  was 
not  a  coasting  vessel  or  an  Irish  trader,  and  when 
within  the  port  of  Bristol  was  not  exempt  from 
compulsory  pilotage."    Therefore  we  must  take 
it  that  the  ship  in  respect  of  which  this  right  to 
be  navigated  in  the  port  of  Bristol  by  a  Newport 
pilot  is  claimed  can  only  succeed  it  she  is  able 
to  establish  that,  under  the  sections  to  which 
I  am  about  to  refer,  pilotage  was  not  compul- 
sory within  the  port  of  Bristol  in  respect  of 
that  area  which  was    common  to    the  port  of 
Bristol  and  to  the  ports  or   pilotage  districts 


of  Cardiff,   of  Newport,  or    of    Gloucester.      I 
was  for  a  considerable  time  very  much  impressed 
with  the  argument  of  counsel  for  the  respondent. 
It  seemed  to  me  that  it  was  open  to  grave  con- 
sideration, apart  from  the  language  of  the  sections 
to  which  1  am  about  to  refer,  that  the  scheme  of 
the  Bristol  Chaunel  Pilotage  Act  1861  was  to 
create  two  or  three  other  pilotage  areas,  the  areas 
overlapping  among  themselves,  as   we  are  told 
that  the  pilotage  areas  of  Newport  and  Cardiff  do, 
and  also  overlapping  that  part  of  the  Bristol 
Channel  which  is  within  the  port  of  Bristol ;  and 
that  it  was  intended  to  create  certain  authorities 
which  should  license  pilots  and  should  give  to 
those  pilots  what  I   may  call  fuU  rights  within 
those    geographical    areas,   even    alUiough    the 
areas  overlapped    or    were  in   certain  parts    in 
common.      It    seems    to    me   that    if    we   took 
that  view,  having  regard  to    the  fact  that  the 
pilotage  was   found   lo   be   compulsory    in    the 
Bristol     district,     we    should     be    obliged     to 
come  to  the  conclusion  that  the  Newport  pilot 
would  be  a  good  compulsory  pilot  and  would  pro- 
tect the  ship,  even  although  the  Newport  pilot 
was  within   the  port  of  Bristol  and  had  not,  of 
x>urBe,  ex  hypothesi  been  licensed  by  the  corpora- 
tion of  Bristol.     That  being  so,  we  have  to  con- 
sider whether  that  is  the  effect  of  the  Act  of  1861. 
It  may  l>e  said,  no  doubt,  that  the  Act  of  1861 
does  recite  that  the  great  extension  of  trade  in 
tbe    several     poi*ts    of    Cardiff,    Newport,    and 
Gloucester  made  it  expedient  *'that  a  separate 
Hystem  of  pilotage  should  be  established  in  the 
Bristol  Chuonel  in  connection  with  those  respec- 
tive ports,  under  the  supervision  of  local  boards 
for    each  of  such   ports,"    and  that,  therefore, 
there  is  no   doubt  that  certain  privileges  and 
rights  io  connection  with  pilotage  and  pilots  were 
intended  to  be  created  by  toe  Act  of  1861.    Then 
comes  tbe  section — namely,  beet.  4 — to  which  so 
much  argument  has  been  addressed,  and  with 
which   we  have  to  deal  in  this  case:  "  From  and 
after "  a  certain   date  **  so  much  of  the  ninth 
section  of  the  said  Act " — that  is,  the  Act  of  47 
Geo.  3,  the  Act  of  1807 — **  as  relates  to  vessels 
navigating  or  passing   up  or  down   the  Bristol 
Channel,  bound  to  or  trom  either  of  the  said  ports 
of  Cardiff,  Newport,  or  Gloucester,  shall  be  and 
the  same  is  hereby  repealed."    I  was  for  some 
time  impressed  with  the  view  that  that  did  mean 
to  exempt  from  the  provisions  of  sect.  9  of  the 
Bristol  Wharfage  Act  of  1807  a  vessel  coming 
Irom    Newport,     Cardiff,    or    Gloucester,    even 
though  it  went  into  Bristol,  and  that,  at  any  rate 
within  the  area  which  was  common  to  the  two 
ports,  or  1  should  rather  say  to  the  port  of  Bristol 
and  to  the  pilotage  district  of  Newport — taking 
Newport  in  this  case — created  by  sect.  8  of  the 
Act  of  1861,  pilotage  was  no  longer  compulsory. 
It  is  to  be  observed  that  sect.  9  of  the  Act  of  1807 
says  that    '*ail   vessels   sailing,  navigating,    or 
passing  up,  down,  or  upon  the  Bristol  Channel 
to  the  eastward  of  Lundy  Island    .    .    .    shill 
be    conducted,  piloted,  and  navigated  by  pilots 
duly  authorised  and  licensed  by  the  mayor,  alder- 
men, and  burgesses  of  Bristol " ;  and  tbe  subse- 
quent section  (sect.  11)    prevents  unauthorised 
pt^rsons — that  is  to  say,  persons  not  sanctioned 
and  authorised  and  licenced  by  the  mayor,  alder- 
men, and  burgesses  of  Bristol — from  navigating 
these  ships.    It  is  with  some  doubt  that  I  have 
come  to  the  conclusion  that  it  was  not  intended 
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by  the  Legislature  in  sect.  4  of  the  Act  of  1861  to 
include  and  deal  with  the  case  of  vessels  going 
into  and  out  of  the  port  of  Bristol ;  that  it  was 
intended  to  deal  with  the  case  of  vessels  which 
were  going  to  and  from  Cardiff,  to  and  from 
Newport,  and  to  and  from  Gloucester,  by  way  of 
the  Bristol  Ohannel,  and  that  the  section  did  not 
purport  to  deal  specifically  with  the  cuse  of  vessels 
which  were  going  into  or  out  of  Bristol  at  all. 
The  concession  was  a  very  valuable  one,  as  I 
pointed  out  in  the  course  of  the  argument, 
because  up  to  the  passing  of  that  Act  in  1861, 
east  of  Lundy  Island,  all  vessels,  whether  they 
went  to  Cardiff,  Newport,  or  Gloucester,  were 
bound  to  take  Bristol  pilots  under  the  Bristol 
Wharfage  Act  of  1807.  The  subsequent  sections 
of  the  Act  of  1861  also,  I  confess,  for  a  time 
impressed  me  in  the  respondent's  favour.  The 
power  to  license  in  sect.  23,  the  compulsion  in 
sect.  29  which  compels  a  pilot  to  take  a  vessel  to 
the  limit  of  the  district  for  which  he  is  licensed, 
and  the  power  in  sect.  26  to  license  the  old  existing 
port  pilots  of  Cardiff,  Newport,  and  Gloucester  foi 
the  whole  pilotage  area  of  the  new  pilotage  autho- 
rity certainly  do  tend  in  favour  of  the  view  put 
forward  on  behalf  of  the  respondent,  that  these 
persons  were  intended  to  have  ucences  to  navigate 
ships  throughout  their  whole  pilotage  area.  I 
cannot,  however,  help  thinking  that  this  is  all 
subject  to  the  general  observation  that  the  Legis- 
lature, in  sect.  4  of  the  Act  of  1861,  were  not 
thinking  of  or  dealing  with  vessels  that  were 
going  into  or  out  of  the  port  of  Bristol  at  all. 
They  were    dealing  with  the  case  of  the  other 

S>rts  there  specified  which  were  reached  by  the 
ristol  Channel ;  and  therefore  we  must  look  at 
the  other  sections  to  see  what  are  the  provisions 
as  to  compulsory  pilotage,  and  as  to  the  persons 
who  may  be  the  compulsory  pilots  within  the  port 
of  Bristol  in  the  case  of  vessels  going  to  and 
from  the  port  of  Bristol.  In  other  words,  to 
adopt  the  very  comprehensive,  accurate,  and  con- 
cise way  in  which  counsel  for  the  appellant  put  it 
in  his  reply,  the  effect  of  these  statutes  is  not  to 
exempt  irom  compulsory  pilotage  vessels  that  are 
going  into  the  port  of  Bristol,  in  this  common 
area,  simply  because  they  happen  to  have  been 
also  at  one  of  the  ports  which  are  mentioned  in 
the  Act  of  1861.  Therefore,  though,  as  I  have 
said,  sect.  29  of  the  Act  of  1861  and  the  other 
sections  of  that  Act  may  afford  arguments  which 
have  to  be  carefully  considered,  they  are  not,  in 
my  opinion,  safficient  to  support  the  argument  of 
counsel  for  the  respondent.  I  thought  at  first 
that  possibly  a  distinction  might  be  drawn 
between  vesbels  bound  from  Cardiff,  Newport,  or 
Gloucester,  and  vessels  bound  to  those  ports.  For 
this  purpose,  I  doubt  whether  that  distinction  is 
sound.  I  think  sect.  29  was  passed  for  the  pur- 
pose of  compelling  the  Cardiff,  Newport,  or 
Gloucester  pUot  to  take  the  vessel  as  far  as  his 
district  would  allow  him,  otherwise  he  was  to  for- 
feit certain  rights  which  he  enjoyed  under  the  Act 
I  am  supported  in  that  view  by  the  curious  enact- 
ment in  sect.  3  of  the  provisional  order  of  the 
Act  of  1891.  I  quite  agree,  and  1  think  it  is 
fairly  put  by  both  of  the  learned  counsel,  that  the 
real  enactin&r  effect  of  this  provisional  order, 
which  has  the  force  of  a  statute,  T^-as  only  to 
alter  the  old  geographical  areas  to  which  the  Act 
of  1807  did  apply,  and  it  is  quite  possible,  and  I 
think  it   is    true,   that    the    new    geographical 


area  was  subject  to  all  the  enactments  both  in 
the  Act  of  1807  and  in  the  amending  Act  of  1861, 
and  any  other  statute  which  has  been  mentioned. 
But  I   think  that  the  language  of  sect  3  does 
confirm  the  view  that  in  dealing  with  the  Act  of 
1807  and  the  other  legislation  with  respect  to  the 
Act  of  1807,  particularly  that  in  sect.  4  of  the 
Act  of  1861,  they  were  not  dealing  with  the  case 
of  vessels    going  into  and  out  of  the  port  of 
Bristol,  because  the  provisional  order  does  appear 
to  recognise  that  vessels  going  to  or  from  the  port 
of  Bristol  shall  be  exempted  from  all  obligations 
except  when   within  the  limits  of  that  port.     1 
therefore  come  to  the  conclusion,  on  a  considera- 
tion of  the  statutes  themselves,  that  this  vessel  was 
not  an  exempt  ship ;  that  she  was  bound,  within 
the  port  of  Bristol,  going  to  Bristol,  when  she  got 
within  the  ai'ea  of  the  port  of  Bristol,  to  have 
a  compulsory  pilot,  and  that  the  man  who  was 
navigating    her — namely,    the    respondent — who 
might  well  think  that  under  sect.  29  of  the  Act  of 
1861  he  had  the  right  to  take  her,  was  not  the 
compulsory  pilot  contemplated  by  the  earlier  Act. 
Then  it  is  said  that  the  case  of  The  Charlion 
(ubi  8vp.)  is  an  authority  in  favour  of  this  view. 
I  do  not  think  it  is  an  authority  at  alL     In  my 
opinion  the   court    were  there  dealing   with    a 
different  case,  and  had  not  really  before  them  the 
difficulties  with  which   we  have  to  deal    in  this 
case.     I    very   much   doubt  whether  the    point 
which  we  have  had  to  consider  in  this  case  was 
very  carefully  considered  by  the  learned  judges 
in  that  case.    It  is  certain  that  they  had  not  got 
all  the  statutes  before  them,  and  I  doubt  whether 
the   point  was  carefully  considered.    But    it  is 
very  obvious  that  in  that  case  the  only  important 
question  was.   Was  the  duty  of  the  compalsory 
pilot  as  such  ended  at  the  time  of  the  colliBion, 
l)ecause,  although  he  had  been  taken  on  board  as 
a  compulsory  pilot,  the  vessel  at  the  place  where 
the  collision  occurred  was  outside  the  district  for 
which  the  pilotage  was  compulsory,  though  still 
within    the    district    for    which    the    pilot    was 
licensed?    And  unless  the  ship  was  an  exempt 
ship  outside  Kingroad,  or  at  any  rate  at  the  place 
where  the  collision  occurred,  no  argument  coold 
have  been  raised.    The  case  of  Oeneral  Steam 
Navigation  Company  v.  British  Colonial  Steam 
Navigation  Company  {ubi  aup.)  was  referred  to,  and 
it  was  dealt  with  in  the  judgments  in  the  case  of 
The  Charlton  {tibi  sup.),  and,  to  put  the  matter 
shortly,  as    it    was  put    by    Kay,  L.J.  in   The 
Charlton  case,   the  pilot  in  that  case  came  on 
board  as  a  compulsory  pilot,  and  he  continued  to 
be  in  the  position  of,  though  in  fact  he  was  not^ 
a  compulsory  pilot  at  the  time  when  the  collision 
happened.    There  are  certain  expressions  in  those 
judgments  which  do  support  the  view  that  their 
Lordships  thought  in  that  case  that    pilotage 
within  the  area  of  the  port  of  Bristol  vras  stiU  com- 
pulsory.   To  that  extent  opinions  were  expressed 
in  favour  of   the   view   which   I  have   adopted 
after  hearing  the  arguments  for  the  appeUantw 
But  I  do  not  want  to  base  my  judgment  dmplj 
upon  the  authority  of  that  case,  because  I  do  not 
think  it  is  an  authority  in  that  sense.    I  come  to 
the  conclusion  that  the  legislation  upon  wbic^ 
counsel  for  the  respondent  based  his  argument  is 
not  sufficient  to  exempt  the  ship,  and  does  not 
remove  the  obligation  to  have  a  compulsory  pilot 
on  board  when  the  vessel,  bound  to  the  port  of 
Bristol,  gets  within  the  limits  of  that  port ;  and 
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in  this  case,  inasmuch  as  the  respondent,  who  was 
purporting  to  pilot  the  ship,  was  not  licensed  by 
the  corporation  of  Bristol,  but  was  only  licensed 
to  take  vessels  in  and  out  of  Newport,  and, 
incidental  thereto,  to  take  them  across  this  part 
of  the  area  which  was  common  to  the  various 
licensing  districts  when  the  vessel  was  leaving 
Newport,  it  does  not  enable  the  master  to  say 
that  the  statute  was  satisfied  because  he  had  ^ot 
this  pilot  on  board.  I  think,  therefore,  that  the 
magistrates  ought  to  have  convicted  in  this  case. 

Lawbance,  J. — I  entirely  agree,  for  the  reasons 
given  by  my  Lord. 

Kennedy,  J. — I  agree,  and  I  only  wish  to  add 
a  very  few  words.  One  paragraph  of  this  case 
states  that  this  steamship,  when  within  the  port 
of  Bristol,  was  not  exempt  from  compulsory 
pilotage.  If  this  is  an  area  (the  area  ending  with 
the  point  at  Kingroad)  within  which  she  was  not 
an  exempt  ship — in  other  words,  within  which 
she  still  had  an  obligation  to  take  on  board  a 
compulsory  pilot — ^then  there  was  no  power,  as  it 
seems  to  me,  in  the  Newport  pilotage  authorities 
to  create  a  compulsory  pilotage  for  the  Bristol 
port.  The  pilot  who  was  on  board  was  a  pilot 
licensed  by  the  Newport  authorities ;  and,  while 
under  sect.  29  of  the  Act  of  1861  be  might  be 
required  to  take  an  outward-bound  vessel  from 
Newport  to  the  utmost  limit  within  the  Newport 
pilotage  district  that  the  master  of  the  vessel 
wished,  be  could  not  thereby  become  a  pilot  who 
would  be  able  to  assert  a  right  to  be  taken  on 
board  for  the  port  of  Bristol  as  a  compulsory 
pilot.  I  am  dealing  with  this  case  upon  the  basis 
of  a  statement  in  the  case  itself  that  this  vessel 
was  not  an  exempt  ship  from  compulsory  pilotage 
coming  into  Bristol,  and,  if  that  be  so,  then  it 
seems  to  me,  for  the  reasons  which  my  Lord  has 
given,  that  the  Act  of  1861  did  not  get  rid  of  the 
obligation  of  compulsory  pilotage,  and  that  the 
poet  of  a  compulsory  pilot  could  not  be  held  by  a 
pilot  who  had  started  as  a  Newport  pilot  and 
not  as  a  pilot  of  the  port  of  Bristol. 

Appeal  allowed.     Case  remitted  to  the  justices 
with  a  direction  to  convict. 

Solicitors  for  the  appellaot.  Whites  and  Co., 
for  James  Inskip  aud  Co.,  Bristol. 

Solicitors  for  the  respondent,  Herbert  Smith, 
Goss,  King,  and  Gregory,  for  Lyne  and  Co., 
Newport,  Monmouth. 


PROBATE.   DIYORCE,  AND   ADMIRALTY 

DIVISION. 

ADMIRALTY    BUSINESS. 

Nov.  14, 16,  and  17, 1903. 

(Before  Barnes,  J.  and  Trinity    Masters  ) 

The  Hawthornbank.  (a) 

Collision — Vessel  *'  not  under  command  ** — Duty  to 
keep  course  —  Regulations  for  Preventing 
Collisions  at  Sea,  art.  4  (a)  (c)  (d). 

A  vessel  exhibiting  two  red  lights  under  art.  4  (a) 
of  the  Collision  Regulations  as  a  signal  that 
she  is  **  not  under  command  "  ought  to  keep  her 
course  when  approaching  another  vessel  so  as  to 
involve  risk  of  collision. 

A  collision  occurred  between  the  brigantine  R.  and 
the  barque  H.     The  R.  was  at  the  time   close- 

(a)  Gteport«d  bj  CBKisTOPBKa  Hiad,  £fq  ,  B«niMer-*t-LA«r.       I 


hauled  on  the  starboard  tack  ;  the  H.  was  sailing 
free,  but,  having  been  recently  in  collision  with  a 
steamship,  was  exhibiting  "not  under  command  " 
lights.  The  helm  of  the  R.  was  put  up  in  order 
to  pass  ahead  of  the  H.,  while  the  helm  of  the  H. 
was  ported. 
Held,  that  the  H.  was  to  blame  as  she  ought  to 
have  kept  her  course  and  let  the  R.  get  out  of 
her  way. 

Action  for  damage  by  collision  brought  by  the 
owners  of  the  brigantine  Ringleader  against  the 
owners  of  the  barque  Hawthornbank, 

The  collision  occurred  about  midnight  on  the 
16th  Oct.  1903,  in  the  English  Channel,  some  five 
miles  S.W.  of  Dover. 

The  £tn^26Ck2er  was  a  brigantine  of  162  tons 
register,  and  at  the  time  was  on  a  voyage  from 
the  Tyne  to  Folkestone  with  a  cargo  of  coals, 
and  manned  by  a  crew  of  seven  hands  all  told. 
She  also  had  a  pilot  on  board.  The  Hawthorn- 
bank was  a  steel  barque  of  1369  tons  register,  and 
was  on  a  voyage  from  Antwerp  to  San  Pedro, 
U.S.A.,  with  a  cargo  of  rails,  and  with  a  pilot  on 
board,  and  manned  by  a  crew  of  twenty^two 
hands  all  told. 

The  Hawthornbank  had  been  in  collision  with 
the  mail  steamship  Orinoco,  and  had  received 
considerable  damage.  Her  foretopmast  and  head- 
stays  and  sails  an^  gear  had  been  carried  away, 
and  her  bows  had  been  stove  in.  The  services  of 
a  tug  had  been  engaged,  and  she  was  at  the  time 
putting  back  to  the  Thames  for  repairs. 

The  weather  was  clear  but  overcast,  the  wind 
was  a  strong  breeze  from  W.N.W.,  and  the  tide 
was  running  to  the  westward  with  the  force  of 
about  a  knot  an  hour. 

The  plaintiffs'  case  was  that  under  these 
circumstances  the  Ringleader  was  sailing  close- 
hauled  on  tbe  starboard  tack,  beading  about  S.W. 
^  W.  magnetic,  and  making  from  two  to  three 
knots  an  hour  with  jib,  foretopmast  staysail,  two 
topsails,  two  mainstay  sails,  and  single- reefed 
mainsail,  when  a  red  light  was  seen  nearly  ahead, 
but  on  the  starboard  bow  withal,  and  distant  one 
or  two  miles.  The  Ringleader  kept  her  course, 
and  shortly  afterwards  another  red  light  was  seen 
a  little  broader  on  the  starboard  bow,  and,  after  a 
further  interval,  a  third  red  light  appeared  about 
a  quarter  of  a  mile  off.  Those  in  charge  then 
came  to  the  conclusion  that  the  vessel  approach- 
ing, which  proved  to  be  the  Hawthornbank,  was 
not  under  command,  and  the  helm  of  the  Ring, 
leader  was  starboarded,  as  she  was  unable  to  port 
owing  to  the  presence  of  a  steamer  showing  her 
masthead  and  green  lights  on  the  starboard  bow, 
and  nearer  to  her  than  tbe  vessel  exhibiting  the 
three  red  lights.  The  Hawthornbank,  however, 
still  keeping  her  port  light  open,  continued  to 
come  on,  as  if  under  port  helm,  with  considerable 
speed,  and  with  her  stem  struck  the  Ringleader 
on  the  starboard  side  of  the  bowsprit,  carrying  it 
away  and  doing  so  much  damage  that  she  sank 
shortly  afterwards,  and  her  pilot  was  drowned. 

The  plaintiffs  charged  the  defendants  (inter 
alia)  with  proceeding  at  an  improper  rate  of 
speed  for  a  vessel  carrying  ''not  under  com- 
mand'' lights,  with  failing  to  keep  her  course 
and  speed,  and  with  improperly  porting.  They 
also  charged  them  with  tbe  breach  of  arts.  4  and 
21  of  the  Regulations  for  Prevent ing  Collisions 
at  Sea. 
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The  defendants'  case  was  that  the  tow-line  of 
the  tug  that  had  heen  engaged  to  tow  the 
Hawthoimbanh  had  slipped  hefore  it  was  hauled 
on  board,  and  the  tug  was  following  and  hauling 
in  the  tow-line,  while  the  barque,  under  her  lower 
main  topsail,  was  moving  through  the  water, 
making  about  three  knots  an  hour,  and  heading 
about  E.N.E.  magnetic.  The  regulation  side 
lights  and  a  stern  light  and  the  rod  lights  for 
a  vessel  not  under  command  were  being  duly 
exhibited. 

Under  these  circumstances  the  rod  light  of  the 
Ringleader  was  seen  about  two  miles  ofF,  and 
bearing  about  throe  or  four  points  on  the  port 
bow  of  the  Hawthombanh,  The  Ringleader  ap- 
proached, with  her  rod  light  open,  on  the  port 
bow  of  the  Hawihombanh,  and,  as  she  approached, 
the  helm  was  ported  a  point  and  steadied.  The 
Ringleader,  however,  shut  in  her  rod  light  and 
opened  the  green  light,  and  appeared  to  be 
attempting  to  cross  the  bows  of  the  Hawthorn' 
bank,  and,  coming  on  as  if  under  a  starboard 
helm,  with  her  jibboom  and  stem  struck  the 
port  bow  of  the  Hawthornbanh. 

The  defendants  charged  the  plaintiffs  (inter 
alia)  with  improperly  starboarding  and  attempt- 
ing to  cross  the  bows  of  the  Hawthornbanh. 
They  also  charged  them  with  breach  of  art.  29 
of  the  rogulations. 

Arts.  4  and  21  of  the  Regulations  for  Pro- 
venting  Collisions  at  Sea  aro  as  follows  : 

Art.  4.  (a)  A  vessel  whioh  from  any  aooident  is  not 
ander  oommand,  shall  carry  at  the  same  height  as  the 
white  light  mentioned  in  art.  2  (a),  where  they  can 
best  be  seen,  and  if  a  steam  vessel  in  lien  of  that  light, 
two  red  lights,  in  a  vertical  line  one  over  the  other,  not 
less  than  six  feet  apart,  and  of  snch  a  character  as  to 
be  visible  all  ronnd  the  hot izon  at  a  distance  of  at  least 
two  miles.  .  .  (c)  The  vessels  referred  to  in  this 
article,  when  not  making  any  way  through  the  water, 
shall  not  carry  the  side  lights,  but  when  making  way 
shall  o&rry  them,  (d  )  The  lights  and  shapes  required 
to  be  shown  by  this  article  are  to  be  taken  by  the 
vessels  as  signals  that  the  vessel  showing  them  is  not 
nnder  oommand,  and  cannot  therefore  get  ont  of  the 
way. 

Art.  21.  Where  by  any  of  these  rules  one  of  two 
vessels  is  to  keep  out  of  the  way,  the  other  shall  keep 
her  course  and  speed. 

Aspinall,  K.C.  and  Nelson  for  the  plaintiffs. — 
The  Hawthornbanh  was  in  fact  under  command, 
and  was  proceeding  at  a  considerable  speed.  If 
she  was  in  fact  not  under  command  under  her 
lower  main  topsail  only,  she  had  brought  herself 
to  this  condition  by  improperly  reducing  sail,  and 
art.  4  (a)  did  not  apply.  The  rod  lights  wero 
exhibited  too  late  and  not  at  a  proper  time.  In 
any  event  the  "  not  nnder  command  "  lights  aro  a 
signal  to  other  vessels  to  g^t  out  of  the  way; 
and  it  is  thereforo  the  duty  of  a  vessel  in  snch 
circumstances  to  keep  her  course  and  speed.  The 
Hawthornbanh  is  to  blame  for  porting  her  helm. 
Thero  was  a  bad  look-out  on  board  ih^ Hawthorn^ 
bdYih,  and  the  light  of  the  Ringleader  was  not 
roported  to  the  pilot. 

Piehford,  K.O.  and  Adair  Roche,  for  the  defen- 
dants, contra. — The  Hawthornbanh  was  justified 
in  exhibiting  "not  under  command"  lights. 
See 

The  P.   Caland,  68  L.  T.  Eep.  469 ;  7  Asp.  Mar. 
Law  Cas.  317  ;  (1893)  A.  C.  207. 


Thero  was  a  bad  look-out  on  board  the  Ring- 
leader, and  hence  the  collision.  The  steamer 
alleged  to  have  hampered  the  movements  of 
the  Ringleader  was  tne  tug,  whioh  was  much 
further  astern,  so  that  she  was  not  really  in 
I  the  way. 

Nelson  in  roply. 

Babnks,  J. — This  is  an  action  by  the  ownen, 
master,  and  crow  of  the  brigantine  Ringleader, 
and  the  owners  of  her  cargo,  against  the  owners 
of  the  barque  Hawthornbanh  in  respect   of  a 
collision  which  occurred  a(  about  midnight  on  the 
16th  Oct.  1903,  in  the  English  Channel,  off  Dorer. 
The  result  of  it  was  that  the  Ringleader  was  so 
damaged  that  she  sank  shortly  afterwards  and 
was  lost  with  the  cargo  and  crow*s  effects,  and 
the  pilot  which  she  had  on  board  was  unfor- 
tunately drowned.     The  case  of  the  Ringleader  is 
in  substance  that  those  in  charge  of  her  noticed 
the  red  light  of  the  Hawthornbanh  nearly  ahead, 
but  slightly  on  the  starboard  bow,  about  a  mile 
and  a  half  off ;  that  afterwards  a  second  red  light 
was  seen  about  in  the  same  position ;  and  that 
afterwards  a  third  rod  light  was  seen  in  the  same 
position,  or  theroabouts ;  that  when  the  third  red 
light  came  into  sight  the  vessels  wero  about  a 
third  of  a  mile  apart.    The  plaintiffs  also  saj 
that  they  saw  the  lights  of  a  steamer  a  little 
broader  on  the  starboard  bow  than  the  lights  of  the 
Hawthombanh ;  and,  according  to  the  evidence  of 
the  master  of  the  plaintiffs*  vessel,  t^e  lights  of 
that  steamer  seemed  to  him  to  be  aboat  the  same 
distance  off  as  those  of  the  barque.    On  that 
point  there  was  a  conflict  of  evidence,  because  the 
defendants  sought  to  make  out  that  the  lights  of 
this  steamer,  wuich  proved  to  be  the  tug  of  the 
Hawthombanh,  wero  roally  a  good  deal  further 
away   from  the  brigantine  than  the  plaintiffs' 
witnesses  put  them.    However  that  may  be,  the 
case  for  the  plaintiffs  is  that,  when  they  got  all 
those  three  red  lights  of  the  barque  in  sight, 
protty  close  to,  they  came  to  the  conclusion  that 
she  was  a  vessel  not  under  command,  and  that 
they  must  act ;  and  theronpon  they  acted  by  star- 
hoarding  their  helm,  in  the  hope  of  getting  across 
the  barque's  bows,  being  unable,  according  to  the 
view  of  the  master,  who  was  the  responsible  man 
to  act,  to  do  anything  else,  because,  if  they  had 
luffed  by  porting,  they  would  have  thrown  them- 
selves under  the  bows  of  the  steamer,  and,  if 
they  had  kept  on  their  way,  they  would  have  gone 
into  the  barque,  and   so  he  starboarded.    The 
case  of  the  Hawthombanh,  shortly  stated,  is  that 
she  had,  the  day  before,  received  damage  by  colli- 
sion in  the  English  Channel,  and  was  putting  back 
in  distress  with  the  object  of  making  the  Thames, 
and,  no  doubt,  procuring  the  repaira  rendered 
necessary    by    the    firot    collision,    which    had, 
according    to  her    master,  damaged    her  stem, 
forcing  it  across  to  starboard,  carried  away  all 
the  headgear  and  foretopmast,  stove  in  her  bows, 
and  done  some  other  damage.  The  Hawthombank 
had  taken  a  pilot,  had  engaged  a  tug,  and  was 
endeavouring  to  make  fast  to  that  tug.    There 
had  been  two  attempts  to  get  a  tow  line  on  board. 
The  first  attempt  failed  just  as  the  line  was  about 
to  be  made  fast,  and  the  second  attempt  also 
failed,  and  the  tug  had  again  to  occupy  itself  in 
hauling  in  thd  steel  hawser.    From  that  time  up 
to  the  collision  the  Hawthornbanh,  which,  when 
they  first  tried  to  take  a  tug,  had  broaohed  to, 
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was  prooeeding  with  only  the  lower  maintopsail 
set ;  that  is  to  say,  for  about  two  hoars  before  the 
ooUision  she  sailed  under  the  lower  maintopsail, 
and  during  those  two  hours  the  tug  was  getting 
in  the  tow  rope  after  the  first  attempt,  and  was 
making  the  second  attempt  to  get  last.  There 
is  no  doubt  that  two  red  lights,  ih  addition  to  the 
side  lights,  were  put  up,  and  the  case  for  the 
HawtlMmbank  is  that  uiose  two  red  lights  were 
put  up  at  about  10  p.m.  in  the  mizzen  rigging,  on 
the  starboard  side,  at  a  proper  height,  so  as  to 
show  that  the  vessel  was  not  under  command. 
They  then  say  that  they  saw  the  red  light  of  the 
Ringleader  something  like  two  miles,  or  there- 
abouts, away,  three  or  four  points  on  the  port 
bow.  That  is  the  pleaded  case ;  but  the  master  of 
the  Hawthambanh  said  a  mile  or  two  miles  oS. 
It  is  then  stated  that  the  red  light  of  the  Ring- 
Uader  kept  open  and  gradually  broadened  on 
their  port  bow,  and  that,  after  they  saw  the  light, 
when  the  Ringleader  was  a  considerable  distuice 
off,  they  ported  about  a  point,  and  then  steadied, 
so  as  to  give,  according  to  the  master  of  the 
defendants'  ship,  more  room,  and  to  enable  the 
Hawtharnbanh  to  steer  better.  Then  their  case 
is  that  the  Ringleader  shut  in  her  red  light, 
when  about  four  or  five  ships*  lengths  ofF,  and 
about  six  points  on  the  port  Ik>w,  and  showed  her 
ereen  light,  as  if  attempting  to  cross  the  bows  of 
the  Haufthornbanh,  and  shortly  afterwards  the 
collision  happened.  Now,  those  two  cases  present 
certain  difficulties. 

The  first  question  is,  what  were  the  manoeuvres 
of  these  two  vessels,  involving  the  further  ques- 
tions, at  what  time  were  the  lights  put  up  on 
the  Hawtharnbank  —  the  plaintiffs  contending 
that  the*e  extra  red  lights  were  onlj  put  up 
at  the  last  moment  before  the  coUision,  and 
the  defendants  contending  that  they  were  put 
up  about  two  hours  before — ^and  what  was  the 
relative  position  of  the  two  vessels  to  one  another 
at  the  material  time.  I  think  that  the  weight 
of  the  evidence  is  in  favour  of  the  view,  wmch 
I  adopt,  that  the  two  extra  red  lights  were 
put  up  somewhere  about  10  p.m.  I  think  it  is 
probable  that  was  so  from  the  fact  that  that 
seems  to  have  been  about  the  time  when  the 
vessel  was  in  difficulties  with  her  tug ;  and  they 
seem  to  have  had  those  lights  up  from  that  time 
onwards  to  the  collision.  With  regard  to  the 
manoeuvres  of  the  two  ships,  I  accept  the 
plaintiffs'  view  that  the  vessels  were  green  to 
red — ^that  is,  that  the  Ringleader  had  the  other 
vessel  slightly  on  the  starboard  bow — whereas 
the  defendants'  case  is  that  the  two  vessels  were 
red  to  red ;  but  I  cannot  see  how  the  defendants' 
story  can  be  correct  on  this  point.  In  the  first 
place,  the  courses  on  which  the  vessels  were 
favours  the  view  which  the  plaintiffs  present. 
In  the  second  place,  if  the  vessels  were  red  to 
red,  as  the  defendants  suggest,  there  could  be  no 
reason  for  the  plaintiffs  iSarlxMirding  in  the  way 
it  is  said  by  ike  defendants  they  did ;  because,  if 
they  were  red  to  red,  the  Ringle^xder  had  only  to 
keep  her  course  and  avoid  the  two  difficulties  in 
her  way — ^namely,  the  Hawihornbanh,  which  they 
would  pass  easily,  and  the  steamer,  which  would 
have  to  keep  out  of  her  way.  Again,  I  cannot 
see  how  the  collision — which  undoubtedly  took 
place  between,  in  the  first  instance,  the  starboard 
side  of  the  Ringleader's  bowsprit  and  afterwards 
her  bows,  and  the  port  bow,  near  the  stem,  of  the 
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Haujthornbank—Qoxdd  have  occuiTed  on  the  story 
told  by  the  defendants ;  because,  if  it  were  correct 
to  say  that  the  plaintiffs'  vessel  got  six  points  on 
the  port  bow  ot  the  defendants'  vessel  and  then 
starboarded,  and  the  ships  were  proceeding  at  the 
same  speed  as  they  had  been  going,  I  do  not  see 
how  it  IS  possible  to  bring  about  a  collision  with 
the  bows  of  the  Hawthombanh,  and  at  an  angle 
leading  aft.  I  therefore  accept  the  view  of  the 
position  of  the  ships  and  the  general  outiine  of 
the  story  of  the  navigation  told  by  the  plaintiffs. 
There  are  still  left  some  questions  of  difficulty. 
The   first   relates   to    the   charge    against  the 

Elaintiffs  that  their  helm  was  improperly  s^ar- 
carded.  That  involves,  I  think,  oad  look-out, 
because  it  is  said  that,  if  these  two  extra  red 
lights  were  up,  those  in  char^  of  the  Ringleader 
ought  to  have  seen  them ;  but  I  think  a  good 
look-out  was  being  kept  on  the  Ringleader,  1 
think  the  men  were  doing  their  duty  and  looking 
out  as  well  as  they  could.  They  saw  the  first  red 
light — that  is,  the  side  light — of  the  Hawthombank 
at  a  considerable  distance,  although  they  did  not 
see  the  other  two  lights  at  the  same  time.  They 
first  saw  one  and  then  they  saw  another,  and  I 
think  it  is  quite  possible  tliat  the  lights  may  have 
had  some  obscuration  from  the  masts  or  rigg^ing  of 
the  Hawthombanh,  because  they  were  hung  three 
or  four  feet  to  starboard  of  the  mizzen  mast.  It 
is  obvious  that  anybody  on  the  port  bow,  fine  on 
the  bow,  might  have  something  between  them  and 
those  lights,  especially  if  the  vessel  were  not 
keeping  quite  steady  on  her  E.N.E.  course.  The 
exact  obscuration  would  depend  upon  how  the 
vessel  was  moving.  Then  again,  the  lights  were 
globular,  which  would  not  necessarily  come  into 
view  BO  readily  or  so  brightiy  as  the  side  light 
which  was  firet  seen.  I  am  satisfied  that  those  on 
board  the  Ringleader  saw  the  two  extra  side  lights 
as  soon  as  they  reasonably  could  be  expected  to 
do  80.  The  question  whether  those  in  charge  of 
the  Ringleader  were  wrong  in  starboarding 
depends  very  much  on  the  opinion  of  the  nautical 
assessors  who  are  assisting  me.  If  the  plaintiffs 
are  right  in  saying  that  the  steamer  which  they 
saw  appeared  to  be  about  the  same  distance  off  as 
the  ship,  there  certainly  was  a  position  of  very 
considerable  difficulty,  because  there  was  the 
Hawthombank  intimating  by  her  signals  that  she 
was  out  of  command,  a  fittle  ahead  of  the  Ring- 
leader, and  the  steamer  on  the  starboard  bow. 
The  master  of  the  Ringleader  did  not  know  that 
it  was  a  tug  at  the  time.  It  might  be  any  steamer 
coming^  up.  It  might  be  a  large  steamer,  and,  if 
he  luffed,  it  would  tnrow  him  right  under  the  bows 
of  that  steamer.  To  get  rid  of  that  difficulty  the 
defendants  try  to  make  out  that  the  tug  was 
farther  away.  My  view  is  that  the  master  of  the 
Ringleader  was  justified,  from  what  he  saw,  in 
thioking  that  the  steamer  was  pretty  close  to  him, 
in  the  same  way  as  the  barque  was,  when  he  made 
out  that  the  barque  was  not  under  command.  It 
must  not  be  forgotten  that  the  tug's  side  lights 
may  have  been  showing  more  brilliantiy  tnan 
those  of  the  barque,  and  therefore  may  have  pro- 
duced the  appearance  of  being  closer.  I  am  not 
prepared  to  accept  the  defendants'  view  of  this 
case,  that  the  tug  was  so  far  astern  as  they  make 
out.  Some  time  had  elapsed  since  the  last 
attempt  to  get  the  tow  rope  fast,  and  I  see  no 
reason  why  the  tug  would  not  make  up  to  the 
barque  again  as  fast  as  she  could.  That  Ming  my 
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view,!  haye  consulted  the  Elder  Brethren,  and  they 
agree  that  the  plaintifTs  yessel  cannot  reasonably 
be  expected  to  have  done  differently — in  other 
words,  there  was  no  negligence  or  breach  of  any 
mle  on  her  part  in  starboarding  in  the  circum- 
stances. The  reasons  appear  to  be  these :  As  her 
master  says,  it  would  have  been  risky  to  have 
gone  about  and  ported  under  the  steamer's  bows ; 
it  would  have  been  a  very  serious  danger  if  the 
steamer  had  been  close  up;  he  could  not 
keep  straight  on  with  safety,  because  the 
vessels  were  approaching,  and  so  he  star- 
boarded and  triea  to  get  across  the  bows  of 
the  barque.  The  only  point  that  can  be  made 
against  him  for  doing  that  is  that  he  said  some- 
thing to  the  effect  that  sub- sect,  (o)  of  art.  4  (1) 
was  not  properly  in  his  mind ;  but  I  think  that, 
when  his  evidence  is  fairly  considered,  what  he 
meant  to  convey  was  very  much  what  he  said  in 
his  evidence  in  chief — namely,  that  he  had  made 
up  his  mind  that  the  vessel  showing  the  three 
red  lights  was  a  disabled  vessel,  scarcely  having 
any  way  through  the  water,  and  if  he  had  thought 
that  she  was  going  at  any  great  speed  he  would 
not  have  btsrboarded.  That  seems  to  me  very 
much  a  nautical  question,  and  the  Elder  Brethren 
take  the  view  that  the  plaintiffs'  master  could  not 
reasonably  have  done  in  the  circumbtances  other 
than  what  he  did  do.  I  think,  therefore,  he 
canoot  be  considered  to  blame. 

Now,  the  other  side  of  the  case  is  also  a  matter 
of  considerable  difficulty.  The  broad  points  taken 
by  counsel  for  the  defendants  are  that  the  barque 
was  not  under  command,  that  she  had  her  proper 
lights  showing  in  the  circumstances,  and  that  she 
did  nothing  wrong.  Was  the  barque  under  com- 
mand F  Or  was  sbe  not  P  She  was  proceeding  in 
the  damaged  condition  which  I  have  alrc^y 
described,  with  only  the  lower  maintopsail  se£, 
for  something  about  two  hours  before  the  col- 
lision, and  she  was  put  into  that  position  with 
the  obiect  of  getting  her  tu^  and  getting  safely 
into  tne  Downs.  Tne  question  is.  Was  she  at 
this  time  under  command,  or  not  under  com- 
mand from  an^  accident?  There  b  no  doubt 
that  her  condition  was  due  to  the  previous  col- 
lision, which  was  an  accident,  and  I  have  asked 
the  Elder  Brethren — it  is  a  matter  purely  for 
them — whether  she  was  under  command  or  not. 
Their  view  is  that  the  defendants*  ship  was,  in 
the  circumstances,  not  under  command,  having 
regard  to  all  the  conditions  of  the  traffic  and  the 
action  which  sbe  might  be  called  upon  to  take — 
to  act  promptly  and  properly  for  other  vessels.  I 
understand  by  that,  that  although  it  would  be 
possible  for  a  vessel  going,  as  she  was,  to  alter 
her  course  slowly,  or  U>  tiuce  action  in  some  way 
for  the  purpose  of  altering  her  course  for  a  vessel 
which  she  might  meet,  and  so  get  out  of  the  way, 
she  had  not  only  one  vessel  to  consider  when  she 
put  up  these  lights.  She  had  to  consider  the 
traffic  in  the  Channel,  and  all  the  vessels  out  of 
the  way  of  which  she  midbt  have  to  keep.  I  may 
add  these  observations.  Sither  she  would  pay  off 
very  slowly  indeed,  or  she  might,  if  she  tried  to 
come  up,  come  up  very  quickly,  and  then  she 
would  not  be  in  a  position,  certainly  not  in  the 
latter  case,  to  act  for  other  vessels.  That  is  the 
answer  to  the  first  broad  point  in  connection  with 
the  defendants'  case.  Then  another  point  was 
made — namely,  that  she  was  proceeding  uegli- 
gentiy,  having  regard  to  the  circumstances  of  the 


case,  in  reducing  herself  only  to  this  tail  thit 
she  had  set  at  the  time.  I  have  asked  the  Elder 
Brethren  a  further  question  about  this,  and  tbev 
advise  me  that  the  circumstances  were  not  mea 
as  to  justify  the  court:  in  holding  that  she  was 
proceeding  in  an  improper  manner.  There  is 
positive  evidence  from  the  defendants'  master,  and 
from  the  surveyor,  to  the  effect  that  she  could  not 
set  her  headsails,  and  it  must  not  be  forgotten 
that  what  she  was  doing  was  being  done  with  the 
object  of  proceeding  to  the  Thames,  and  she  wu, 
it  seems  to  me,  acting  reasonably  in  endeavouring 
to  take  a  tug  to  proomd  to  the  Downs.  A  further 
point  was  taken — ^namely,  that  if  the  defendant 
vessel  says,  in  effect,  *'  Here  I  am  in  a  crippled 
condition,  and  not  under  command,"  and  eznilnts 
**  not  under  command "  signals,  she  should  act 
accordipgly,  and  leave  other  vessels  to  get  out  of 
the  way ;  but  the  evidence  is  that  she,  some  time 
before  this  collision  actually  happened,  ported  her 
helm.  I  have  already  said  that  I  do  not  Booegi 
the  view  that  they  ported  because  of  a  poaiti<m  of 
lights  such  as  they  contend  for,  but  they  ported 
their  helm  to  a  green  light.  The  Elder  Brethren 
take  the  view,  and  I  agree,  tJiat  that  was  a 
material  cause  in  bringing  about  this  collision. 
The  helm  was  ported,  the  vessel  paid  off,  and  I 
think,  but  for  that  havine  taken  ptaoe,  there  waa 
a  great  probability  that  the  plaintiffs'  ship  woold 
have  got  across  the  bows  of  the  baique.  Mj 
view,  therefore,  is  that,  having  signalled  that  she 
was  not  under  command,  and  that  the  other 
vessel  must  act  for  her,  she  ought  not  to  have 
acted  in  the  way  she  did,  but  should  have  kept 
her  course  and  let  the  brigantine  get  out  of  the 
way.  She  did  not  do  so,  and  the  result  is  that 
the  Hawthombahk  must  be  held  alone  to  blame. 
There  is  one  other  matter.  As  I  have  alreadjf 
said,  the  story  told  by  those  on  the  Hawihornbankt 
that  they  ported  to  a  red  light  in  order  to  gift 
more  room  and  to  steer  better,  I  do  not  accept  as 
regards  the  light  that  was  seen.  I  think  the 
vessels  were  green  to  red.  I  think,  therefore, 
that  the  look-out  was  defective  on  board  the 
Hawthambank,  and  that  the  pilot  was  not 
properly  informed  that  there  was  a  green  li^ht  in 
sight,  which  light  really  must  have  been  visible 
at  the  time  the  helm  was  ported.  It  seems  to  me 
that,  if  that  is  so,  the  Hawihombank  must  be 
held  alone  to  blame,  and  her  owners  liable, 
because  the  look-out  was  defective  —  perhinpe 
because  they  were  looking  after  the  tug  and  not 
paying  sufficient  attention  to  the  navigation 
ahead.  That  disposes  of  the  question  of  oom- 
pulsory  pilotage. 

Solicitors  for  the  plaintiffs,  LowUbb  and  Co. 
Solicitors  for  the  defendants,  ThomoB  Cocftr 
and  Co, 


Friday,  Nov.  20, 1903. 

(Before  Babnbs  J.  and  Trinity  Mastxbs.) 

Thb  Gbbmania.  (a). 

Salvage — Stranding  of  salved  vessel — Value  /or 

purposes  of  award, 

A  steam  trawler  towed  a  disabled  steamship  into 
Aberdeen  Bay,  and  signals  were  made  for  a 
pilot  and  a  tug,  A  tug  came  up  in  response  and 
offered  to  pilot  and  tow  the  vessel  into  harbour^ 
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but  the  offer  wets  refuud  by  her  mcteier,  and  the 
tug  eent  bcush  for  a  pilot.  In  the  mecmvohile 
the  haweer  parted,  and  the  ve$$el  drifted  ashore. 
Her  vaZue  at  the  time  the  eervicee  of  the  tug 
were  offered  u>a$  8500Z.  Hie  eo$t$  of  re- 
floating were  1150Z.,  and  of  the  repairs  in  eon^ 
sequence  of  the  stranding  S6001,  In  an  action 
for  salvaae  by  the  owners,  master,  and  crew  of 
the  trawfer : 

Held,  on  the  facts,  that  they  were  entitled  to  a 
scdvage  award  of  7507.,  and  that,  for  the  purposes 
of  determining  the  award,  the  value  of  tne  salved 
property  was  to  be  taken  at  85002. 

Held,  further,  that  the  steamship  ought  to  have 
taken  the  services  of  the  tug  when  offered. 

Action  for  salvage. 

The  plaintiffs  were  the  White  Star  Fishing 
Company  Limited,  the  owners  of  the  trawler 
Waago,  and  her  master  and  crew.  The  defendants 
were  tiie  owners  of  the  German  steamship 
Oermania, 

The  Waago  was  a  steam  trawler  of  155  tons 
gross  register,  fitted  with  engines  of  350  horse- 
power enective,  and  was  at  the  time  on  a  voyage 
from  the  Faroe  fishing  grounds  to  Grimsby  with 
fish,  and  manned  by  a  crew  of  ten  hands  all 
told. 

The  Germania  was  a  steamship  of  2607  tons 
ffross  register,  and  was  bound  for  Kratzwick  to 
NewcasUe-on-Tyne  in  water  ballast. 

About  7.30  a.m.  on  the  3rd  Dec.  1902,  the 
Waago  was  about  thirty  miles  E.S.E.  of  (Hrdle- 
stone  Light,  in  Aberdeen  Bay,  when  the  Oermania 
was  seen  flying  signals  of  distress.  On  coming 
up  to  her  it  was  found  that  she  had  broken  her 
tail-end  shaft  and  lust  her  propeller  the  day 
before,  and  was  diifting  to  the  N.I^.W.  wiUi  two 
anchors  down.  The  master  of  the  CUrmania 
hailed  the  Waago,  and  it  was  agreed  that  she 
should  render  assistance.  After  three  attempts, 
during  one  of  which  the  hawser  parted  and  the  Ger- 
mania  collided  with  the  quarter  of  the  Waago, 
a  connection  was  made,  and  towing  commenced 
about  noon  for  Aberdeen.  About  5  p.m.  Aberdeen 
Bay  was  reached,  and  the  Waago  neld  the  Oer- 
mania head  to  wind  while  flares  were  exhibited  for 
a  tug  and  a  pilot.  A  tug  came  along^de,  and, 
after  signalling  the  Oermania,  told  the  master  of 
the  Wactgo  that  there  was  too  much  sea  for  a  pilot 
boat  to  cross  the  bar.  The  tug  offered  to  take 
the  Oermania  into  the  harbour,  out  her  services 
were  refused.  The  tug  then  left  to  fetch  a  pilot. 
Between  8  and  9  p.m.  the  master  of  the  Ckrmania 
hailed  the  Waago  to  slack  away  the  warp,  and  the 
Waago  aocordinffly  dropped  astern  to  do  so,  but 
as  she  did  this  uie  Oermania  drifted  to  leeward, 
and,  on  the  Waago  being  again  hailed  to  go  ahead, 
the  hawser  parted.  Tbe  Oermania  then  dropped 
anchor,  and  steps  were  taken  to  make  the  W<Mxgo 
fast  again,  but  oefore  this  could  be  done  the  Oer- 
mania drifted  ashore.  She  was  eventually  floated 
off  at  a  cost  of  1150{.,  and  the  subsequent  repairs 
due  to  the  stranding  cost  56002. 

The  value  of  the  Waago  was  5000Z.,  and  of  her 
cargo  2542.  after  allowance  had  been  made  for 
deterioration  of  the  fish  owingto  the  delay  caused 
in  rendering  the  services.  The  value  of  the 
Oermania  at  the  time  the  services  were  rendered 
wa8  8500Z. 

It  was  contended  by  the  defendants  that  no 
salvage    was    due    to    the   plaintiffs,    as    tiie 


Waago  had  not  completed  the  services  she  had 
agreed  to  render.  They  also  contended  that,  if 
any  salvage  was  due,  the  cost  of  floating  her  off 
and  the  repairs  due  to  the  stranding  ought  to  be 
deducted  from  her  value. 

Aspinall,  K.O.  and  Batten  for  the  plaintiffs. — 
The  services  were  completed  when  the  Oermania 
was  brought  into  Aberdeen  Bay  when  the  tug 
offered  to  take  her  in.  The  master  of  the  Oer- 
mania neglected  to  avail  himself  of  the  services  of 
the  tug.  It  was  an  error  on  the  part  of  the  master 
to  order  the  Waago  to  be  slacked  away,  and  in 
consequence  of  his  mistake  the  hawser  parted  and 
the  Oermania^s  anchor  dragged,  and  sne  drifted 
ashore.  It  is  submitted  that  Uie  value  of  the  vessel 
before  she  stranded— viz.,  85002. — must  be  taken 
as  her  value  for  the  purposes  of  the  award. 

Laing,  K.C.  and  Slubbs,  for  the  defendants, 
contra. — The  plaintiffs  are  not  entitled  to  any 
salvage  award.  Tbe  TFaa^o  ought  to  have  towed 
the  Oermania  into  Aberdeen  Harbour,  and  it  was 
owing  to  unskilful  towing  that  the  hawser  parted 
and  the  Oermania  drifted  ashore.  Assuming, 
however,  that  the  plaintiffs  are  entitled  to  some 
award,  it  is  submitted  that  the  value  on  which  the 
award  is  based  must  be  what  she  was  actually 
worth  to  her  owners — namely,  17502. 

Batten  m  reply. — The  services  of  the  Waaao 
came  to  an  end  when  signals  were  made  by  the 
master  of  the  Cfermania  for  a  pilot  and  a  tug. 
The  intention  of  the  master  was  to  employ  others 
to  take  him  into  harbour,  and,  as  far  as  the 
Waago  was  concerned,  her  services  were  then 
completed. 

Babnbs,  J. — The  question  is  whether  any 
salvage  is  to  be  given  in  this  case,  and,  if  so, 
upon  what  basis.  The  plaintiffs  contend  that 
t£ey  ought  to  be  treated  as  having  brought  into 
safety,  at  the  time  they  finished  their  services, 
property  to  the  value  of  85002.;  whereas  tbe 
defendants  contend  that  there  was  no  salvage  at 
all,  and  that,  in  any  event,  the  value  of  the 
Oermania  can  only  be  taken  at  17502.,  as 
67502.  has  to  be  deducted,  made  up  of  56002., 
the  cost  of  repairs,  and  11502.,  tbe  cost 
of  the  salvage  operations  to  get  her  off. 
The  Oermania  had  met  with  bad  weather,  in 
which  she  had  broken  her  tail-end  shaft  and 
lost  her  propeller.  When  she  was  found  by  the 
Waago  she  had  two  anchors  down,  but  they  did 
not  prevent  her  drifting  generally  in  a  north- 
westerly direction.  The  Waa>go  was  asked  to 
assist  her,  but  there  was  some  confusion  as  to 
the  eiact  words  used  by  the  English  master  of 
the  Waago  and  the  German  master  of  the 
Oermania  in  connection  with  the  arrangement 
made  for  the  towage.  It  has,  however,  been 
practically  agreed  by  counsel  that  the  matter,  so 
far  as  salvage  is  concerned,  must  be  treated  as 
an  open  arrangement — to  render  salvage  services 
with  the  object  of  getting  her  into  a  place  of  safety 
— and  on  that  basis  I  propose  to  treat  the  care. 
The  Waago  was  made  fast  to  tbe  Oermania  about 
midday  on  the  3rd  Dec.,  and  started  to  tow  her. 
It  took  her  a  long  time — I  think  some  four 
hours — ^to  make  fast,  and  afterwards  the  vessel 
was  towed  in  the  direction  of  Aberdeen.  They 
appear  to  have  reached  Aberdeen  Bay  at  about 
5  p.m.,  or  a  little  later,  in  the  afternoon ;  and,  so 
far,  matters  went  fairly  well.  It  had  been  bad 
weather,  with  a  strong  wind  and  sea  from  the 
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S.E.,  and  I  think  —  and  the  Elder  Brethren 
agree — that  if  the  vessel  had  not  had  assistance 
from  towing  she  would  have  heen  in  danger  of 
going  on  the  coast  further  to  the  northward  than 
she  did.  When  the  vessels  came  near  to 
Aberdeen,  according  to  the  master  of  the 
plaintiffs'  vessel,  a  white  flare  was  burnt  for  a 
tug  and  a  pilot,  and  I  think  it  is  fairly  obvious 
that  the  master  of  the  trawler  is  right  in  saying 
that  he  would  not  like  to  have  taken  such  a  large 
Tessel  atf  the  Qermania  by  himself  into  Aberdeen, 
but  that  he  could  take  her  where  she  would  be 
in  a  position  to  eet  tugs,  and  I  think  his  state- 
ment is  correct  tnat  signals  were  made  for  tugs. 
In  response  a  tug  came  out  and  came  alongside 
the  Qermania,  and  a  conversation  ensued  between 
the  two  masters.  The  master  of  the  tug  said  that 
he  told  the  master  of  the  Ckrmania  that  he  could 
not  have  a  pilot,  because  it  was  too  rough  for  a 
pilot  to  come  out ;  but  he  himself  had  a  licence 
for  Aberdeen  for  the  tug  and  could  take  the 
Chrmania  safely  in,  and  eet  a  pilot  afterwards ; 
that  he  could  go  ah^id,  and  the  trawler,  if  wanted, 
might  make  fast  astern,  and  the  remuneration 
could  be  settled  ashore.  Then  there  was  a  discus- 
sion, according  to  his  evidence,  as  to  the  price ; 
but  the  master  of  the  Qermania  said  he  would 
not  give  more  than  lOZ.  There  the  negotiations, 
such  as  they  were,  broke  off,  without  anvthinff 
further  being  done.  There  is  one  point  which  it  is 
material  to  mention  here.  The  master  of  the  tug 
said  that  it  was  not  safe  for  the  trawler  alone  to  take 
the  Qermania  in,  and  that  he  told  the  master  of 
the  Qermania  he  must  dismiss  the  trawler  hrom 
ahead,  but  she  could  work  astern.  Now,  the 
master  of  the  Qermania  says  that  when  he  bad 
this  conversation  he  understood  the  master  of  the 
tug  to  say, ''  Clear  out  the  trawler  altogether ;  I 
vml  bring  you  into  a  safe  place  " ;  and  that  he 
himself  said  to  the  master  of  the  tug,  **  Yon  had 
better  let  one  of  your  men  go  on  board  the 
trawler,  and  you  can  go  astern,  inside.^'  Then 
he  went  on  to  say  that  the  tug  went  to  the 
trawler,  but  came  back  and  "  asked  if  I  would 
pay  him  if  he  brought  out  a  pilot.  I  said 
ne  had  better  bring  two,  and  that  I  would  pay 
him  6{.  to  7Z.  He  asked  200Z.  for  going  astern, 
and  I  offered  him  lOZ.,  and  he  laughed  at  that 
and  went  to  the  trawler."  It  seems  to  me  that 
there  may  have  been  some  confusion  between 
what  these  men  understood  each  other  to  say ;  but 
one  thing  I  do  not  think  is  established  by  the 
defendants,  and  that  is  that  any  stipulation  was 
made  by  the  tuff  that  the  trawler  should  be  abso- 
lutely dismissed.  The  general  inference  I  draw 
is  that  there  was  bargaining  going  on,  and  that 
the  defendants'  mast^  had  the  offer  of  a  tuff; 
but  that  he  seems  to  have  thought  that  if  he 
could  obtain  a  pilot  he  could  get  in  with  the 
trawler,  and  probably  would  have  to  pay  but  a 
very  little  more  for  a  tug  astern.  My  view  is 
that  the  trawler's  master  was  right  in  saying 
that  he  would  not  like  to  take  the  big  ship  in 
alone,  but  would  brinff  her  to  a  place  where  she 
could  get  a  tug,  and  Uiat  those  in  charge  of  the 
ship  should  have  recognised  that  position  and 
never  have  allowed  the  tug  to  go.  The  master  of 
the  Qermania  should  have  taken  that  tug,  and 
then  this  disaster  would  not  have  happened. 
However,  the  two  vessels  remained  out  in  this 
weather,  and  the  hawser  near  the  steamer  began 
to  chafe.    Those  on  the  steamer  started  to  get  it 


in,  but  could  not,  because  it  was  wmghted 
between  the  two  vessels  by  a  chain  cable.  The 
master  of  the  trawler  seems  to  have  thought, 
from  their  calling  constantly  to  him  to  00  astern, 
that  he  must  take  the  weight  off  somdiow,  and 
that  there  might  be  some  risk  in  doing  it,  but 
that  he  must,  as  they  were  drifting  nearer 
the  shore,  tcet  a  taut  liawser  between  them.  I 
have  consulted  the  Elder  Brethren  about  this, 
and  the^  do  not  see  that  there  is  any  ground  for 
suf^gestmg  that  the  master  of  the  tniwler  was 
domg  an^hing  wrong  in  the  circumstances  at 
aU.  Their  view  is  that  it  was  not  his  fault  that 
the  hawser  parted  and  that  this  misfortune  hap- 
pened. I  tikink  the  evidence  of  the  master  of 
the  trawler  must  be  accepted,  and  that  he  tried 
to  make  fast  again  and  could  not.  Unfortunately 
the  steamer's  anchor  did  not  hold,  and  she  went 
ashore.  What  is  the  general  result  P  It  seems 
to  me  that  the  plaint^  trawler  had  done  what 
she  could  to  bring  the  defendants'  vessel  into  a 
place  of  safety,  and  that  if  the  tu^  had  been 
taken  there  would  have  been  no  difficulty.  I 
regard  it  as  a  case  in  which  there  ought  to  be  a 
salvage  award  made  on  the  basis  of  the  plaintjib' 
vess<d^  having  assisted  the  (hrmMnia  from  where 
she  was  taken  in  tow  to  a  place  in  Aberdeen  Bay, 
close  to  Aberdeen.  Looked  at  from  that  point  of 
view,  it  is  a  case  of  towage,  though  for  a  very 
short  time,  of  a  ver^  valuable  character,  because 
it  was  from  a  position  where  the  vessel,  if  nn- 
assisted,  would  have  been  in  danger  of  going 
ashore  at  a  spot  more  northerly  than  Aberdeen, 
to  a  place  where  she  could  get  a  tug.  I  have 
considered  the  case  Tery  carefully,  with  the 
assistance  of  the  Elder  Brethren,  and  I  am  of 
opinion  that  the  plaintiffs  are  entitled,  on  a  value 
of  8500Z.,  to  an  award  of  750{. 

Solicitors  for  the  plaintiffs,  Deocoii,  Cfibstm, 
MedeaU,  and  Marriott,  for  Qrange  and  Wintring' 
ham.  Great  Grimsby. 

Solicitors  for  the  defendants,  Stokes  and  Stokes. 


Jan.  27,  28,  and  29, 1904 

(Before  Babnks,  J.  and  Tbinitt  Mastxbs.) 

Thb  Pbablmoob.  (a) 

Damage  to  cargo^^BiU  of  lading-^^Exeeptione^ 

Marginal  dauee. 

The  pUdntiffe  were  indorsees  of  hills  qf  ladvM 
under  which  a  cargo  of  maize,  barley.  Unseed, 
oats,  and  wheat  was  shypped  on  the  arfendants* 
steamship.  By  the  btus  of  hiding  it  was  pro- 
vided  in  clause  2  that  **  the  .  .  .  ovmen 
.  .  .  shall  not  be  responsible  for  loss,  damage, 
or  injury  arising  from  sweating  .  ,  ,  or 
consequences  arising  therefrom  ...  or 
heat  ;  and  in  clause  3  thcU  **the  .  .  • 
owners  .  .  .  shall  not  be  responsible  for  an^ 
loss  or  injury  to  the  said  goods  occurring  from 
any  of  the  causes  above  mentioned,  or  from  any 
loss  or  injury  arising  from  the  penis  of  the 
seas  .  .  .  whether  any  of  the  perils,  ctnusi, 
or  things  above  mentioned  .  .  .  beoeeasumed 
by  any  act  or  omission,  negligenee,  default 
,  ,  ,  of  stevedores  ,  ,  .  or  other  persoss 
in  the  service  of  the  shipowners  .  .  ."  0* 
the  margin  of  the  bills  of  lading  under  which 
the  maise  was  shipped  was  stamped :  *"  In  no 
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COM  %8  ihe  steatMhip  to  be  held  liable  for  heaHng 
or  any  other  damage  occurring  to  the  within 
menUoned  goods,*'  Part  of  the  maite  became 
hefUed  on  the  voyage,  and  the  other  cargo  wa$ 
damaged  throuah  improper  etowage. 

In  an  action  by  tne  plaintiffs  to  recover  damages : 

Held,  that  the  second  set  of  words  *'  above  men- 
tioned **  did  not  refer  to  tne  matters  in  clause  2, 
and  that  the  word  "heat"  referred  to  heat 
arising  from  some  extraneous  cause. 

Held,  further,  that  if  the  owners  desired  to  relieve 
themselves  from  liability  for  the  negligence  of 
their  own  servants  there  shoiUd  have  been  express 
words  to  that  effect,  and  that  the  clause  in  the 
margin  did  not  apply  in  the  case  of  negligence. 

Price  V.  Union  Lignierage  Oompanj  (89  L.  T. 
Bep.  731 ;  9  Asp.  Mar.  Law  Cos.  398 ;  (1904) 
IK.  B.  412)  followed. 

Action  for  damage  to  cargo  by  indorsees  of  bills 
of  ladinff. 

The  ^aintifFs  were  Robert  Procter,  Sons,  and 
Oo.  Limited,  and  the  defendiuts  the  owners  of 
the  steamship  Pearlmoor. 

The  cargo  consisted  of  maize,  barlej,  linseed, 
oats,  and  wheat  shipped  on  board  the  defendants' 
steamship  Pearlmoor,  at  Buenos  Ay  res,  in  May 
and  Jane  1902.  The  maize  and  barley  and 
linseed  were  all  shipped  in  bl^;^  the  oats  partly 
in  baffs  and  partly  in  bulk,  and  the  wheat  was 
all  in  balk. 

On  arrival  of  the  yessel  at  Hall  it  was  found 
that  some  of  the  wheat  had  been  damaged  by 
coal  dust,  some  of  the  oats  were  mixed  with  the 
barley,  and  some  of  the  linseed  was  mixed  with 
the  wheat,  and  it  was  also  found  that  the  bulk  of 
the  maize  was  in  a  heated  condition,  partly  owing, 
it  was  contended  by  the  plaintiffs,  to  its  having 
been  in  contact  with  the  sides  of  the  ship. 

The  plaintiffs  alleged  that  the  damage  was  due 
to  insufficient  dunnage,  to  the  bags  haying  been 
cut  by  the  steyedores  so  as  to  g^ye  more  room 
for  stowage,  through  the  bulkhrad  between  the 
bunkers  and  one  of  the  holds  not  being  proof 
against  coal  dust,  through  insufficient  ventilation, 
and  generally  owing  to  bad  stowage.  They  also 
alleged  that  the  vessel  was  unseaworthy,  but  this 
point  was  not  proceeded  with. 

The  plaintiffs  claimed  551Z.  lis.  for  the  damage 
to  the  maize,  and  21Z.  Os.  4d.  for  the  damage  to 
the  remainder  of  the  cargo — 571Z.  0«.  4d.  in  all. 

The  d^endants  denied  that  the  cargo  was 
badly  stowed,  or  that  their  vessel  was  unsea- 
worthy, and  alleged  that  the  damage  to  the 
maize  was  due  to  inherent  vice.  They  also 
alk^ged  that,  if  the  damage  was  caused  by  im- 
proper stowage,  that  was  due  to  the  negligence 
of  the  stevedores,  and  such  negligence  was  covered 
by  the  exceptions  in  the  bills  of  lading. 

The  material  clauses  in  the  bills  of  lading  were 
as  follows : 

1.  The  Act  of  God,  the  King's  enemies,  Ao. 

2.  That  the  mMter,  owners,  or  agents  of  the  vessel  or 
its  connections  shall  not  be  responsible  for  loss, 
damage,  or  injuy  arising  from  sweating  .  .  . 
bnrst^  of  padoiges,  or  oonseqaenoes  arising  therefrom 
.  .  .  decMij)  l^k  marks,  or  injory  from  hooks 
.  .  .  explosion,  heat,  fire  at  sea  or  on  shore,  at  any 
time  or  in  any  place. 

3.  That  the  master,  owners,  or  agents  of  the  vessel 
or  its  connections  shsll  not  be  responsible  for  any  loss 
or  injory  to  the  said  goods  oooorring  from  any  of  the 
causes  above  mentioned,  or   for  any  loss  or   injury 


arising  from  the  perils  or  accidents  of  the  seas  .  .  . 
whether  any  of  the  perils,  caoses,  or  things  above- 
mentioned,  or  the  loss  or  injory  arising  theiefrom  be 
occasioned  by  or  from  any  act  or  omission,  negligence, 
defaolt,  or  error  in  jodgment  of  the  pilot,  master, 
mariners,  engineers,  stevedores,  or  other  persons  in  the 
service  of  the  shipowners    .    .    . 

On  the  margin  of  the  bills  of  lading  under 
which  the  maize  was  shipped  there  was  in  additioa 
stamped  the  following  clause : 

In  no  case  is  the  steamship  to  be  held  liable  for 
heating,  or  any  other  damage  accrning  to  the  within- 
mentioned  goods,  nor  for  insoflcient  strength  of 
bagging. 

The  defendantb  in  the  further  alternative, 
while  denying  liability,  paid  into  court  the  sum 
of30;. 

Evidence  was  called  by  the  plaintiffs  and  defen- 
dants in  support  of  their  respective  cases,  and 

Babnbs,  J.  in  dealing  with  the  facte  of  the  case 
said  : — It  is  necessary  in  this  case  to  dispose  first 
of  the  questions  of  fact,  because  there  is  a  ques- 
tion of  the  construction  of  the  bills  of  lading 
under  which  these  goods  are  carried  to  be  disposed 
of  afterwards.     The  plaintiffs    appear  to  he  the 
consignees  under  certain  bills  of  hiding — ^a  copy 
of  one  of  which  has  been  put  in — ^for  some  maize, 
barley,  linseed,  oato,  and  wheat  shipped  on  the 
Pearlmoor  at  Buenos  Ayres,  for  Hull,  in  May 
1902.    It  is  said  that  the  grain  arrived  at  HuU 
damaged  to  a  certain  extmit.    The  question  of 
importance  in  the  case  is  in  connection  with  the 
maize,  because  tbe  claim  made  relating  to   the 
maize  amounte  to  5512.  14s.,  whereas  the  other 
matters  are  quite  trifling.    The  plaintiffs'  conten- 
tion with  regard  to  the  maize  may   be  put  in 
this  form  :  That  for  some  reason  or  other  a  large 
number  of  the  bags  were  cut  in  order  to  stow 
more  cargo  into  the  hold ;  that  the  crevices  were 
filled  up  with  loose  maize;   and  that  the  loose 
maize  got  into  the  spaces  at  the  ends  of  the  cargo, 
against  Uie  fore  and  after  bulkheads,  and  uso 
into  the  wings  of  the  ship ;  and  that,  in  that  con- 
dition of  things,  the  ventilation  was  not  such  as 
it  should  have  been  in  the  course  of  the  voyage, 
and  \he   damage    was   thus  occasioned,    wfth 
regard  to  the  voyage,  there  seems  to  have  been  some 
bfl^  weather,  when  the  ventilators  were  dosed, 
but  the  captain  says  he  had  often  had  such  bad 
weatJier  before,  and  that  there  was  nothing  out 
of  the  usual  in  the  weather  that  was  en>erienced. 
He  had  previously  said  that  very  bad  weather 
was,  experienced  on  the  7th  June  and  for  several 
days  afterwards,    and  the  ventilators  had  to  be 
closed  for  two  or  three  days   sometimes.    There 
was  undoubtedly  closing  of  the  ventilators  for  a 
certain  time.    The  next  matter  is  that  the  ship- 
ment was  made  under    bills    of  lading    which 
described  the  cargo  as  in  good  order  and  condition ; 
but  that  does  not  mean  anything  more  than  that 
there  was  nothing  specially  noticeable  about  it 
which  would  require  to  be  marked  on  the  mate's 
receipto.      [His  Lordship    then  dealt  with   the 
evidence  as  to  the  number  of  bags  that  were  cut] 
The  conclusion  to  which  I  have  come  upon  the 
whole   is  that  while  no  doubt  there  is  always  a 
certain  quantity  of  loose  grain,  there  was  in  this 
case  an  unusual  quantity ;  and  I  think  that  must 
have  been  due  to  the  cutting  of  the  bags  at  ship- 
ment, for  some  reason    or  other — ^it    does   not 
matter  what.    It  seems  to  me  there  was  an  undue 
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proportion  of  loose  grain,  for  the  reasons  I  have 
given,  and  that  that  erain  was  in  the  places  where 
the  ventilation  shoula  be — namely,  in  the  wings  and 
the  ends  where  the  bulkheads  should  be  separated 
from  the  cargo,  and  that  there  was  thereiore  lees 
free  ventilation  than  there  should  have  been. 
Now,  I  think  it  is  not  made  out  that  the  whole  of 
this  damage  by  heating  is  due  to  the  cause  which 
I  have  been  considering,  but  I  think  some  of  it 
was.  I  think  the  ship's  ventilation  became  defec- 
tive to  a  certain  extent  owing  to  this  excessive 
quantity  of  loose  grain  which  was  about  for  the 
reasons  I  have  given ;  and  I  have  asked  the  Elder 
Brethren  what  is  their  view.  They  think  that  as 
there  was  more  loose  grain  than  usual  it  might 
aggravate  the  heating.  That  is,  1  believe,  all  one 
can  say  about  this  case.  I  do  not  attribute 
the   whole  of  this  heating  to  this  cause.    The 

Srobability  is  that  a  portion  of  this  heating  was 
ue  to  the  state  of  the  cargo  itself,  and  to 
its  being  confined  in  the  hold  of  the  ship.  It 
appears  to  me  that  the  proper  and  only  conclu- 
sion I  can  come  to  is  to  put  down  half  of  this 
heating  to  that  cause.  If  the  damage  by  heating 
amounts  to  400Z.,  I  think  200/.  of  that  is  due  to 
this  choking  up  of  the  ventilation. 

The  next  matter  to  discuss  is  what  has  been 
called  the  iron  damage.  It  does  not  seem  to  me 
to  be  quite  the  right  term.  It  means  the  damage 
to  the  bags  which  have  been  against  the  ironwork 
of  the  ship,  and,  in  consequence  of  the  accumula- 
tion of  water,  have  been  thereby  damaged.  The 
bags  were  described  as  being  so  wet  that  they 
burst  when  moved,  and  the  grain  poured  out  and 
was  damaged.  Now,  the  quantity  that  is  said  to 
have  met  with  damage  in  this  respect  is  920  bags, 
in  all,  equivalent  to  344  quarters,  and  it  is  said 
that  the  damage  amounted  to  812.  Was  that  due 
to  bad  stowage,  or  was  it  not  ?  I  understand  the 
contention  of  the  defendants  was  that  it  was  due 
to  the  working  of  the  ship  in  bad  weather  if  any 
bags  got  out  of  place — that  everything  was  right 
at  the  start,  and  that  any  cargo  which  got  against 
the  side  of  the  ship  got  there  in  the  course  of  the 
voyage.  Here  again  there  is  a  question  of  fact 
to  decide.  The  broad  contention  of  the  plaintiffs 
is  that  some  of  the  cargo  battens  were  not  in 
their  places  when  the  ship  arrived,  so  that  some 
of  the  cargo  got  against  the  sides  and  frames  and 
sti^ingers.  On  the  other  hand,  the  case  for  the 
defendants  is  that  the  battens  were  all  in  their 
places  when  the  ship  stai*ted.  I  think  myself 
that  the  evidence  for  the  plaintiffs  is  better  than 
that  for  the  defendants  on  this  point.  My  opinion 
is  that  the  places  where  this  grain  had  got  against 
the  ironwork  of  the  ship  were  not  adequately  pro- 
tected, in  the  way  they  should  have  been,  when 
the  ship  started.  I  accept,  broadly  Epeaking,  the 
view  presented  on  this  part  of  the  case  by  the 
plaintiffs,  and  I  find  that  the  damage  was  due  to 
improper  stowage.  So  that  matter  will  depend, 
as  also  the  point  I  have  already  decided,  upon 
what  effect  is  to  be  given  to  the  bills  of  lading. 
With  regard  to  the  other  small  items,  wheat  and 
coal  dust  got  mixed,  and  it  seems  to  me  that 
could  not  have  happened  without  there  being 
some  defect  in  the  bulkhead.  So  also  with  regard 
to  the  mixing  of  wheat  and  linseed.  It  was  a 
temporary  bulkhead,  and  seems  to  have  been  in 
such  a  condition  that  the  grain  got  through  the 
interstices.  Lastly,  there  was  an  item  for  the 
mixing  of  barley  and  oats  in   No.  5  hold.    I 


cannot  see  how  that  happened  unless  the  sail 
cloths  were  not  properly  fixed.  Thoee  are  my 
findings  on  this  matter,  and  the  next  question  is 
what  is  the  law. 

Pickford,  K.O.  and  Bate$on  for  the  plainttfCs. 
— Negligence  is  at  the  root  of  all  the  damage, 
and  the  exceptions  in  the  second  and  third 
clauses,  evtn  if  they  cover  this  damage,  are  of  no 
avail.  As  Walton,  J.  says,  in  Price  v.  Union 
Lighterage  Company  (88  L.  T.  Rep.  428,  at  p.  430; 
9  Asp.  Mar.  Law  Gas.  398,  at  p.  400 ;  (1903)  1 
K.  B.  750,  at  p.  754) :  "  If  the  carrier  desires  to 
relieve  himself  from  the  duty  of  using  by  himself 
and  his  servants  reasonable  skill  and  care  in  the 
carriage  of  goods,  he  must  do  so  in  plain  language 
and  expliciUy,  and  not  by  general  words.'*  With 
regard  to  the  marginal  clause  the  words  *'  in  no 
case"  do  not  explicitly  cover  negligence.  In 
Taubman  v.  Pacific  Steam  NavigcUton  Company 
(26  L  T.  Rep.  704 ;  1  Asp.  Mar.  Law  Gas.  336) 
there  was  a  provision  that  the  shipowner  would 
not  be  answerable  for  Iosm  of  luggage  *'  under  any 
circumstances  whatever.'*  That,  however,  was  a 
special  contract  between  a  shipowner  and  a  pas* 
senger  by  sea,  not  part  of  a  bill  of  lading  con- 
tract. The  cai-e  was  commented  on  by  the  Gourt 
of  Appeal  in  Price  v.  Union  Lighterage  Comp€tny 
(89  L  T.  Rep.  731 ;  (1904)  1  K.  B.  412).  It  is 
submitted  the  second  group  of  words  **  causes 
above  mentioned  "  in  chkuse  3  only  refer  to  the 
first  group  in  the  same  section.  They  cannot  be 
said  to  refer  to  the  exceptions  in  clause  2.  This 
is  clear  because  the  defendants  have  put  in  the 
words  "  whether  occasioned  by  negligence  "  in  the 
one  class  of  perils,  and  left  it  out  in  the  other. 
The  damage  to  the  maize  was  caused  by  heating, 
which  was  caused  by  fermentation.  It  is  not 
therefore  within  clause  2  as  *' sweating"  or  as 
*'  heat  '* ;  for  the  words  before  and  after  the  word 
*'  heat"  show  that  heat  means  outside  action. 

Laing,  K.G.  and  Adair  Boche,  for  the  defen- 
dants, contra, — The  damage  by  heating  is  within 
clause  2,  and  comes  under  the  heading  of  "  sweat- 
ing." Heating  causes  moisture,  and  the  result 
of  such  moisture  is  what  is  termed '*  sweating." 
It  also  comes  within  the  mai*ginal  clause.  This 
is  a  rubber  stamp  clause  specially  used  in  the 
case  of  maize  cargoes,  and  the  words  **  any  other 
damage"  are  expressly  intended  to  cover  any 
damage  like  the  present.  If  there  had  only  been 
room  the  marginal  clause  would  have  been 
stamped  at  the  end  of  clause  3,  and  it  must  be 
read  as  if  it  were  there.  The  words  "  In  no  case 
is  the  steamship  to  be  held  liable  for  heating," 
&c.,  by  themselves  cover  negligence.    See 

Athenden  v.  txmdon,  Brighton^  and  South  Cwut 
Railway,  42  L.  T.  Bep.  586;  5  Ex.  Div.  190. 

Mitchell  V.  Lancashire  and  Yorkshire  Railway^  33 
L.  T.  Bep.  161 ;  L.  Bep.  10  Q.  B.  256. 

The  perils  mentioned  in  clause  2  cover  negligence, 
for  the  second  group  of  words,  "causes  above 
mentioned,"  in  clause  3  refer  to  clause  2. 

Pichford,  K.O.  in  reply. 

Babnbs,  J. — Having  disposed  of  the  questions 
of  fact,  I  now  have  to  apply  the  law.  That  brings 
me  to  consider  the  terms  of  these  somewhat 
extraordinary  bills  of  lading.  They  are  all  in 
the  same  form,  but  the  marginal  clauses  are 
stamped  only  on  the  bills  of  &ding  relating  to 
the  maize.    They  contain  very  long  clauses  of 
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exceptions,  and  if  it  bad  not  been  for  tbe  | 
courtesy  of  connsel  in  providing  me  witb  a  type- 
written copy  I  do  not  Know  bow  I  sboold  bave 
been  able  to  get  on  witbont  tbe  assistance  of  a 
magnifying  glass  to  read  tbese  exceptions,  whicb 
are  contained  in  several  paragraphs  of  very 
small  print.  I  cannot  understand  wby  at  tbe 
present  day  shipowners  do  not  take  tbe  opposite 
coarse  to  tbat  wbicb  tbese  bills  of  lading  take 
— of  excepting  a  mass  of  detailed  pei  ils,  causes, 
and  things — and  state  what  they  are  willing  to 
be  responsible  for.  However,  the  exceptions  seem 
to  grow  and  grow,  basf'd  upon  the  old  form 
of  bill  of  lading.  Tbe  first  point  tbat  is 
taken  is  a  general  point,  and  tbat  is  tbat 
what  I  may  term  tbe  negligence  clause — tbe 
third  clause  of  exceptions  —  does  not  apply 
to  those  exceptions  which  have  been  relied  upon 
by  the  defendants.  The  third  clause  begins 
thus :  *'  That  tbe  master,  owners,  or  agents  of 
the  vessel  or  its  connections  shall  not  be  respon- 
sible for  any  loss  or  injury  to  tbe  said  goods, 
occurring  from  any  of  the  causes  above  men- 
tioned." I  suppose  "  tbe  causes  above  mentioned  " 
must  there  mean  the  caupes  referred  to  in  the 
first  and  second  paragraphs  of  the  exceptions  and 
stipulations,  because  those  are  the  only  causes 
that  so  far  have  been  above-mentioned.  But  then 
there  comes  a  long  string  of  words,  wbicb 
commences  thus :  *'  or  for  any  loss  or  injury 
arising  from  tbe  perils  or  accidents  of  the  seas,** 
&c.  This  ends  with  the  words  **  whether  any  of 
the  perils,  causes,  or  things  above  mentioned,  or 
tbe  loss  or  injury  arising  tnerefrom  be  occasioned 
by  or  from  any  act  or  omission,  negligence, 
default,  or  error  in  judgment  of  tbe  pilot,  master, 
mariners,  engineers,  stevedores,  or  other  persons 
in  the  service  of  tbe  shipowners,  whether  on 
board  the  said  ship  or  any  other  ship  belonging 
to  or  chartered  by  them,  or  otherwise  howsoever, 
for  whose  acts  they  would  otherwise  be  liable." 
Now,  it  is  quite  clear  that  the  words  **  above 
mentioned,"  whicb  I  bave  just  read,  cannot 
bave  precisely  tbe  same  meaning  as  the  words 
'*  above  mentione<l  "  at  the  beginning  of  para- 
grapb  3 ;  because  the  first  part  only  refers  to  the 
first  and  second  sets  of  exceptions,  and  if  it  only 
refers  to  tbe  first  and  second  sets  of  exceptions, 
to  use  the  words  '*  above  mentioned  "  where  they 
occur  again  in  precisely  tbe  same  way  would 
then  only  refer  to  the  first  and  second  sets  of 
exceptions.  No  one  has  contended  tbat  it  means 
that.  The  contention  for  the  plaintiffs  is  tbat 
where  you  find  tbe  words  '*  above  mentioned  "  a 
second  time  they  refer  to  what  is  just  above — 
namely,  in  the  third  paragrapb,  beginning  with  tbe 
words  "  or  for  any  Joss  or  injury  arising  from  tbe 
perils."  Tbe  contention  for  the  defendants  is 
that  they  must  include  those  perils,  causes,  or 
things,  and  also  tbe  causes  or  tbings  mentioned 
in  iHOB,  1  and  2.  I  have  considered  this  matter 
with  as  much  oai*e  as  I  can,  and  tbe  view  that  I 
take  is  that  when  the  words  "  above  mentioned  *' 
are  used  a  second  time,  having  regard  to  their 
collocation,  they  only  refer  to  the  specific  causes 
and  things  which  are  set  out  in  paragraph  3.  It 
is  extremely  doubtful  whether  one  is  really  right 
or  wrong  about  that  particular  view,  but  that  is  a 
construction  whicb  X  hold,  and  it  seems  to  me 
that  that  is  the  proper  one  to  adopt. 

If  that  is  right  it  makes  an  end  of  this  case ;  but, 
assuming  that  is  not  tbe  view  to  take,  I  have  still  to 


consider  tbe  effect  of  tbe  words  in  paragrapb  2, 
on  which  the  defendants  rely.  What  are  those 
words  P  He  relies  first  on  the  word  "  beat."  I  think 
that  the  contention  of  tbe  plaintiffs  is  correct,  tbat 
tbat  word,  having  regard  to  its  collocation,  which 
is  between  the  words  **  explosion  "  and  *'  fire  at  sea 
or  on  shore  "  does  not  refer  to  the  heating  of  tbe 
cargo  from  its  own  bpontaneous  combustion  or 
generation  of  beat,  through  the  action  of  moisture 
coming  against  it,  or  its  own  moisture  causing  it 
to  develop  beat,  but  that  tbe  word  **  heat "  refers 
to  some  extraneous  source,  such  as  beat  coming 
from  the  engine-room.  So  much  for  tbat  point. 
The  next  word  relied  upon  was  tbe  word  **  decay." 
The  argument  upon  tbat  was  very  faintly 
pn;ssed,  and  I  do  not  think  myself  tbat  any  of 
the  loss  with  whicb  I  have  had  to  concern  myself 
in  dealing  with  tbe  facts  can  be  attributed  to  the 
ordinary  meaning  whicb  is  attached  to  tbe  word 
"  decay."  Then  comes  tbe  word  "  sweating" — 
"  loss,  damage,  or  injury  arising  from  sweating." 
Now,  in  this  case  I  have  already  found  tbat  tne 
damage  was  due  to  tbe  causes  which  I  specified 
in  my  judgment  upon  the  facts,  and  it  seems  to 
me  that  those  causes  do  not  include  the  idea  of 
sweating.  I  think  the  correct  view  of  tbat 
word  is  that  expressed  by  Mr.  Piokford — viz.,  of 
moisture  dropping  on  to  the  bags  from  condensa- 
tion, wbicb  arises  if  there  is  moisture  whicb 
evaporates  and  then  condenses  in  the  hold.  Tbe 
damage,  in  my  opinion,  was  not  caused  by  tbat 
class  of  injury.  There  is  the  further  point  taken 
on  tbe  marginal  clause,  whicb  is  as  follows :  **  In 
no  case  is  the  steamship  to  be  held  liable  for 
beating  or  any  other  damage  accruing  to  the 
within  mentioned  goods  nor  for  insufficient 
strength  of  bagging."  Now,  there  are  several 
cases  referred  to  in  connection  witb  this  point, 
the  last  of  which  is  Price  v.  Union  Lighterage 
Company  (ubi  sup  ).  I  only  propose  to  refer  to 
one  paragraph  in  the  judgment  there,  which  sum- 
marises what  I  wish  to  say  upon  this  matter. 
That  is  as  follows :  Walton,  J.  in  the  course  of 
his  judgment,  said:  '* I  understand  the  meaning 
of  tbip  to  be  that  an  exemption  in  general  words, 
nf't  expressly  relating  to  negligence,  even  thout^b 
tbe  words  are  wide  euoagh  to  include  loss  by 
tbe  negligence  or  default  of  tbe  carrier  s  servants, 
must  be  construed  as  limiting  tbe  liability  of 
the  carrier  as  insurer,  and  not  as  relieving  him 
from  the  duty  of  exercising  reasonable  skill 
and  care.  If  the  carrier  desires  to  relieve  him- 
self from  the  duty  of  using  by  himself  and  his 
servants  reasonable  skill  and  care  in  the  carriage 
of  goods,  be  must  do  so  in  plain  language  and 
explicitly,  and  not  by  general  words."  There 
are  general  words  in  this  case,  not  expressly 
referring  to  negligence,  and,  it  seems  to  me,  they 
do  not  include  negligence  on  tbe  part  of  the 
shipowner  or  those  for  whom  he  is  responsible.  But, 
of  course,  in  this  case  the  view  which  I  take  about 
that  clause  is  fortified  by  tbe  facb  that  this  mar- 
gmalclauseonly  occurs  in  a  bill  of  lading  which  does 
deal  witb  negligence  in  certain  specific  cases ;  and 
negligence  being  thus  dealt  with  in  certain  specific 
cases  leads  more  than  ever  to  the  conclusion  that 
— general  words  being  used  somewhere  else — if  in 
such  a  marginal  clause  as  this  tbe  negligence  of 
the  shipowner  or  bis  servants  is  to  be  excluded, 
tbe  language  should  expressly  refer  to  that  exclu- 
sion. There  is  a  further  point  to  be  dealt  witb — 
tbat  what  has  been  discussed  in  the  course  of 
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this  case  and  called  the  iron  damage  is,  as  the 
defendants  contended,  sweating  damage.  If  the 
first  point  that  1  dealt  with,  as  to  the  constraction 
of  the  words  in  clause  3  so  far  as  they  affect 
clause  2,  is  right,  then  any  difficulty  as  to  the 
construction  of  the  word  "  sweating "  is  got  rid 
of.  But  even  if  the  view  I  take  is  not  correct,  it 
appears  to  me,  having  regard  to  the  facts,  that  it 
is  not  shown  hy  the  defendants  that  the  damage 
I  have  dealt  with  is,  strictly  speaking,  damage 
done  by  sweating.  There  are  only  some  other 
small  matters  to  refer  to — namely,  the  damage 
to  the  wheat  and  linseed  and  the  barley  and  oats 
by  mixing.  It  was  not  contended  that  those 
small  items  could  be  really  brought  within  any  of 
the  terms  of  the  exceptions  in  we  bill  of  lading, 
and  therefore  the  defence  as  to  them  fails.  The 
result,  in  my  opinion,  is  that  the  30Z.  which  has 
been  paid  into  court  in  this  case  is  not  sufficient 
to  satisfy  the  plaintiffs'  claim,  assuming,  of 
course,  that  the  damage  which  I  have  found,  but 
which  will  have  to  be  definitely  ascertained  by 
the  registrar  and  merchants,  exceeds  that  amount, 
which  it  almost  certainly  must  do.  My  judgment 
must  be  for  the  plaintifPs,  for  an  amount  to  be 
ascertained  by  the  registrar  and  merchants  in 
accordance  with  my  judgment. 

Solicitors  for  the  plaintiffs,  Pritchard  and 
Sons,  agents  for  A  M.  Jackson  and  Co.,  Hull. 

Solicitors  for  the  defendants,  BottereU  and 
Boche, 


July  13, 1903,  and  Feb.  16, 1904. 

(Before  Bucknill,  J.) 

Thb  Minnbtonka.  (a) 

Collision — Both  to  hUxme — Damages — Fayment 
by  cargo  owners  to  shipowners — Bight  of  cargo 
owner  to  recover  money  so  paid  from  wrong- 
doing vessel — Registrar  and  merchants, 

A  collision  occurred  between  the  steamships  U.  and 
M.,  for  which  both  vessels  were  found  to  blame. 
The  U.  h<id  on  board  at  the  time' a  cargo  of  coals 
shipped  by  and  the  property  of  the  Admiralty, 

General  Average 
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and,  in  order  to  avoid  esopense  of  storage  and 
reshipment,  an  agreement  was  come  to  by  which 
the  owners  of  the  U.  waived  their  right  to  carry 
the  cargo  to  its  destinaiion,  the  coals  were  dis- 
charged and  sold,  and  the  AdmiraUy  agreed  to 
pay  the  owners  lOOOZ.  The  owners  of  (he  V. 
recovered  against  the  owners  of  the  M.  a  moieUf 
of  their  claim  for  repairs  and  detention.  A 
claim  was  made  by  the  AdmiraUy,  as  owners  cf 
the  cargo  on  board  the  U.,  against  the  owners  of 
the  M.  for  their  proportion  of  the  sum  agreed 
to  be  po,id  to  the  owners  of  the  U. 
Held,  affirming  the  report  of  the  registrar,  thai 
they  were  not  entitled  to  recover,  as  such  a 
payment  could  not  be  said  to  be  the  natural 
resuU  of  the  collision,  and  thcU,  if  the  owner$ 
of  the  M.  were  liable,  the  sum  recovered  woM 
be  payable  to  the  owners  of  the  U.,  who  had 
already  been  paid  a  moiety  of  aU  the  losses  they 
had  incurred  by  reason  of  the  collision. 

Motion  in  objection  to  the  report  of  the  assistant 
registrar. 

A  collision  occurred  on  the  9th  June  1902,  in 
the  English  Channel,  between  the  steamships 
Ushmoor  and  Minnetorika,  The  Uskmoor  at  the 
time  was  on  a  voyage  from  the  Tyne  to  the 
Cape  with  a  cargo  of  coals  shipped  by  and  the 
property  of  the  Admiral^.  After  the  collision 
the  Uskmoor  put  into  the  Thames  for  repairs,  and 
after  some  correspondence  as  to  the  ooaU,  which 
is  sufficiently  dealt  with  by  the  learned  judge  in 
his  judgment,  the  following  letter  was  writt^  on 
behalf  of  the  Director  of  Navy  Contracts  to  the 
managing  owner  of  the  Uskmoor : 

Admiralty,  S.W.,  18th  June  1902.— Oeatlemen,— 
With  reference  to  your  letter  of  the  13th  June,  I  haTS 
to  acquaint  yon  th*t,  to  minioiise  loss  in  the  intmtti  of 
all  concerned,  the  Admiralty  is  prepared  to  agree  to  the 
following  arrangement,  to  which  it  is  understood  that 
yon  and  the  nnderwritera  have  given  your  oononrienoe— 
viz. :  The  vojage  to  be  terminated  and  the  ooal  told. 
The  owners  to  be  paid  the  enm  of  lOOOl.,  to  be  appor- 
tioned aa  a  anbetitnted  expense,  in  lien  of  those  which 
wonld  other  iriee  have  been  incurred,  on  the  baaia  shown 
by  the  following  approximate  fignrea  : 


Cargo.  Freight 
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For  lOOOl.  the  figarea  will,  of  conrae,  be  alightly 
different.  The  Uehmcor  to  load  another  cargo  on  com- 
pletion of  repaira,  on  aame  conditiona  aa  charter  of  the 
15th  May,  and  at  rate  of  freight  current  at  date  of 
aigning  the  new  charter,  provided  the  owners  give 
proper  notice  to  liCeaars.  Math  win  and  Sona,  of  Ne«v- 
caatie,  of  the  date  when  steamer  will  be  ready  to  load 
after  repair.  I  shall  be  glad  to  have  your  confirmation 
of  thia  arrangement  by  return  of  poet,  and  to  have  a 
letter  from  you  agreeing  on  these  conditiona  to  allow 
the  cargo  to  be  handed  over  to  whomsoever  it  ia  aold 
to.  The  name  of  the  bnyera  for  ioaertion  in  aoch  letter 
will  be  oommunioated  to  yon  as  aoon  aa  aale  is  definitely 
arranged — I  am,  Gentlemen,  your  obedient  aervant, 
PsBCY  MiNTBR,  for  Director  of  Navy  Contracta. — 
Meaara.  W.  Ennciman  and  Co. 


ra)  Beportod  by  OHauTOPHBR  Hbad,  Etq.,  Karrister-at-lAW. 


This  was  agreed  to  by  the  owners  of  the  Utk- 
moor,  and  the  cargo  was  duly  discharged  and  sold. 

An  action  was  brought  by  the  owners  of  thelfta- 
netonka  against  the  owners  of  the  Uskmoor  and 
heard  before  the  President  (Sir  F.  H.  Jenne)  and 
Trinity  Masters,  and  both  vessels  were  foond  to 
blame  for  the  collision.  The  case  will  be  found 
reported  in  87  L.  T.  Bep.  55 ;  9  Asp.  Mar.  Law 
Oas.  316 ;  (1902)  P.  250. 

An  action  was  then  brought  by  the  Admiraltj. 
as  owners  of  cargo  on  hoard  the  UskmoOft 
against  the  owners  of  the  Minn^onka,  but  was 
settled  upon  the  terms  of  both  vessels  being  to 
blame.  At  the  reference  before  the  assistant 
registrar  and  merchants  to  assess  the  damages, 
the  Admiralty  claimed  (inter  alia)  the  aba?e* 
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meniioned  lOOOZ.  The  assistant  registrar  found 
that  there  was  nothing  dne  from  the  defendants 
except  a  sum  of  5Z.  5«.  in  respect  of  surveys. 

The  assistant  registrar  in  his  report  dealt  with 
the  claim  as  follows : 

The  first  item  of  the  oUim  is  for  the  difference 
between  the  eost  of  the  ooal  and  the  price  reftliaed.  It 
WM  contended  by  the  defendants  that  nothing  was  dne 
from  them,  on  the  i^ronnd  that  the  cargo  ofmers  had 
not  acted  with  reasonable  diligence  in  not  accepting  a 
better  price  than  that  nllimately  obtained.  We  are  of 
opinion  that  the  defendants'  contention  is  right,  and 
that  this  head  of  the  cargo  owners'  claim  most  be  dis- 
allowed. A  snm  for  the  cost  of  anrveys  is,  however, 
payable  to  them — ^namely,  51.  5s. — of  which  a  moiety  is 
reooTerable  egainst  the  defendants.  The  second  head 
of  the  daim  was  for  lOOOl.  agreed  to  be  paid  by  the 
Admiralty  to  the  shipowners  for  abandoning  the  voyage. 
It  is  not  olear  from  the  evidence  that  the  whole  ci  this 
ram  was  to  be  paid.  In  oar  view  of  the  case,  however, 
tlda  donbt  is  not  material,  for  we  are  of  opinion  that 
under  all  the  circnmstanoes  the  reasonable  and  bnsinets- 
like  ooorse  for  all  parties  was  for  the  cargo  to  be  sold 
in  the  Thames,  and  the  payment  of  any  snm  to  the  ship- 
owners by  the  cargo  owners  was  not  a  oonseqnence  of 
the  collision  for  which  the  wrongdoers  are  liable.  The 
fchipowr ers  have  recovered  from  the  wrongdoers  the  cost  of 
repairs  and  damages  for  the  de'entlon  of  tiieir  ship,  and 
at  the  SLd  of  the  period  of  detention  they  were  in  a  posi- 
tion to,  and  did,  take  np  a  fresh  charter.  The  daty  oi 
the  shipowner  being  to  carry  the  cargo  to  its  destina- 
tioo,  it  was  to  his  advantage  to  make  an  arrangement 
with  the  cargo  owners  whereby  he  wonld  be  free  from 
this  dnty,  and  be  able  to  t*ke  a  new  cargo  when  the 
repairs  were  finished.  Any  payment  tiietefore  made 
by  the  cargo  owners  to  the  shipowners  is  not  a  natural 
and  reasonable  result  of  the  cdlision,  and  therefore  is 
not  recoverable  against  the  wrongdoer. — (Signed)  E.  S. 
BoscoB,  Assistant  Begistrar.^lSth  June  1903. 

The  Admiralty  appealed. 

Bucknill,  J.  referred  the  case  back  to  the 
assistant  registrar  for  further  information  as  to 
whether  or  not  the  amount  claimed  by  the 
Admiralty  had  or  had  not  been  paid  to  the 
owners  of  the  U$kmoor  in  their  action  against 
the  Minneionka, 

The  following  is  the  material  part  of  the 
further  report  of  the  assistant  registrar : 

By  the  rrport  dated  the  12th  Jnne  1903, 1  foond  that 
the  cargo  owners  ocnld  not  recover  this  snm  from  the 
owners  of  the  Minneianka,  and  the  cargo  owners 
appealed  against  the  report.  The  hearing  of  the  appeal 
on  the  13th  Jaly  was  adjourned  by  Backnill  J. 
in  order  that  I  might  report  whether  any  {.art  of  the 
som  of  2761. 16«.  4d.,  a  moiety  of  which  is  now  claimed 
by  the  cargo  owners,  had  been  allowed  to  the  owners  of 
the  Uvhmocr  by  the  repozt  on  the  claim  agaiobt  the 
Minnetonla  dated  the  22nd  Dec.  1902.  The  claim  in 
respect  of  this  snm  of  2761.  is  based  on  f  everal  letters 
which  were  put  in  at  the  pravioos  reference ;  the  par- 
tioolars  of  the  claim  are  set  ont  in  the  letter  of  the 
Director  of  Navy  Contracts  dated  the  18th  Jnne.  It  is 
to  be  noted  that  in  the  letters  of  the  13th  and  17th  Jane 
the  proposed  payment  is  spoken  of  as  being  in  respect  of 
freight,  a  word  which  would  be  proper,  ^inoe,  if  the  ship 
was  repairable,  her  owners  were  entitled  to  carry  on  the 
cargo  and  earn  this  freight,  and  in  the  letter  of  the 
20th  June  it  is  stated  that  the  snm  payable  by  the 
cargo  owners  wonld  follow  the  oompletion  of  "the 
gCLeral  average  adjustment."  The  daim  is,  however, 
now  pat  forward  as  being  in  respect  ci  the  hire  of 
barges  for  the  purpoee  of  warehonsing  the  cargo,  and 
expenses  which  would  have  been  incorred  had  the 
voyage  not  been  abandoned,  but  which  was  not  in  fsot 
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incorred  and  were  therefore  saved.    I  have  to  report 
that,  as  in  the  reference  on  the  claim  by  the  Ushmoor 
only  the  actual  expenses  incurred  for  discharging  the 
cargo  and  for  the  hire  of  barges  were  allowed  (item  No.  7), 
no  part  of  the  present  claim  has  been  dealt  with  in  the 
ship's  reference.    In  the  ship's  reference,  however,  all 
sums  in  respect  of  loss  of  freight,  and  for  expenses  at 
the  port  of  loading,  were   allowed  to  the  shipowners 
(see  item  No.  35).    At  the  farther  hearing  further  argu- 
ments were  addressed  to  us  by  counsel  for  the  claimants 
and  the  defendants,  and  I  was  asked  to  make  several 
findings  on  points  sabmitted  to  us.    The  points  sob* 
mitted  by  counsel  for  the  cargo  owners  and  oar  findings 
thereon  are  as  follows  t  (1)  That  the  voyage  was  not  com« 
mercially  at  an  end ;  we  find  that  the  voyage  was  not  com- 
mercially at  an  end.    (2)  That  on  the  18th  June  repairs 
were  expected  to  take  aix  weeks;    we  find  that  the 
repairs  were  expected  to   take   six  weeks.     (8)  That 
lOOOL  was  agreed  to  be  paid  on  terms  contained  in 
letters  of  the  18th  June,  explained  by  Ihose  of  the  19th 
and  20th ;  we  find  that  lOOOl.  was  agreed  to  be  paid  on  the 
terms  oontaited  in  these  letters.    (4)  That  the  Admiralty 
has  been  called  on  to  pay  their  shm.    There  is  no  direct 
evidence  as  to  this,  but  the  solicitor  for  Uie  owners  of 
the  U»hnoor,  who  was  present  at  the  farther  reference, 
stated    that   the    cargo    owners    wonld     be     called 
on  to  pay  the    snm  elaimed.    (5)    That    the    agree- 
ment was  beneficial  to  all  concerned,  and  a  reasonable 
and  proper  one  to  redace  loss  which  wonld  have  been 
occasioned    had  the  parties   insisted   on   their  strict 
rights  to  have  voyage  concluded.     I  find,  as  stated 
in  the  previous  report,  that  it  was  reasonable  and  for 
the  benefit  of  all  concerned  that  the  voyage  should  be 
abandoned,  so  that  expenses  in  the  Thames  might  be 
lessened,  and  that  there  should    be    no    riak    of  the 
deterioration  of  the  cargo.    I  farther  find  the  agree- 
ment by  the  Admiralty  to  pay  lOOOl.,  or  a  part  thereof, 
was  not  a  reasonable  agreement,  because  the  object  of 
the  abandonment  of  the  voyage  was  to  save  farther 
expenses,  and  it  wasnnreatonable  for  the  cargo  owners 
to  piy    any  sum    to   the    shipowners,   since  it    was 
the  duty    of    the    shipowners   to   take  all    measures 
necessary  to  enable  them  to    carry  the  cargo  to   its 
destination  (see  Carver  on  Carriage  by  Sea,  3rd  edit.,  sect. 
302) ;  and,  as  the  voyage  was  not  commercially  at  an  end, 
the  cargo  owners  could  have  insisted  on  their  cargo  being 
carried  to  its  destination  without  any  payment  to  the 
thipowners    except   that    of    the  agraed    freight.     I 
further  find  that  the  agreement,  so  far  as  it  related  to 
the  payment  of  lOOOl.,  or  any  part  thereof,  was  one 
arising  ont  of  the  relation  between  ship  and  cargo,  and 
that  the  collision  was  not  the  canse  of  it,  and  that  the 
snm  claimed  is  inadmissible  as  a  head  of  damage  in  an 
action  against  the  wrongdoing  ship  :  (The  Marpeaat  66 
L.  T.  Bep.  356 ;  7  Asp.  Mar.   Law  Cas.   155  ;  (1891) 
P.  403).    (6)  Tbat  none  of  the  items  shown  in  the  pre-  . 
vious  reference  were  allowed  in  respect  of  the  expenses 
included  in  the  276(.    Tlie  finding  on  this  head  has 
lUready  been  stated.    The  points  submitted  by  counsel 
for  the  defendants  were  :   (1)  That  by  the  arrangement  , 
made  in  Jone  1902  on  the  basis  of  a  reshipment  of 
cargo,  which  was  alleged  to  be  nc  cessary  and  reasonable, 
the  owners  of  the  Utkmoor  recovered  from  the  owners  of 
the  MinnetoTtka  a  complete  indemnity  for  all  damages 
actually  inonrred  arising  out  of  the  collision.    I  find 
that  this  was  so.    (2)    That    that    indemnity,    being 
obtained  on    the    basis  of  voyage  being  abandoned, 
indnded  all  loss  of  expenses   and  all   loss  ci  profi's 
from  the  date  of   eleven    days  before  col'ision  when 
the    Ushmoor   commenced  her    voyage  by    bunkering 
in  the  Ty  ne.  That  nnder  these  droumstaaces  the  owners 
of  the  U$hmoor  oonld  not  daim  from  the  owners  of  the 
Mimwtonka  any  farther  sum  in  respect  of  the  abandon- 
ment ol  the  voyage,  and  that  tbmf ore  the  Admiralty 
cannot  claim  any  such  sum.    I  find  the  facts  stated  in  the 
aflirmative.    I  also  find  that  the  owners  of  the  Utkmoor 
have  obtained  damages  on  the  basis  <^  the  voyage  brinf 
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abandoned,  and  tbat  the  owners  of  the, Us&moor,  if  they 
Teoover  the  sam  olaimed  in  this  reference  by  the  oargo 
owners  from  them,  ehonld  dedaot  this  amount  fronx  the 
snm  awarded  to  them  in  this  olaim  against  the  Mifine- 
torkka :  (see  The  Maxpeseay  ubi  sup,).  I  was  further  asked 
to  vary  the  previons  order  as  to  costs,  bat,  having  regard 
to  my  finding,  I  cannot  vary  the  order  as  to  the  costs  of 
the  preyions  reference.  The  costs  of  this  further 
reference  I  leave  to  be  dealt  with  by  the  court. — (Signed) 
E.  a  BoscoB, Assistant  Bsgisbrar.— 20bh  Nov.  1903. 

Acland,  K.O.  for  the  plaintiffs.  —  The  agree- 
ment was  to  pay  a  sum  of  money  which  should  be 
a  sabstituted  expense,  and  as  such  ship,  cargo,  and 
freight  woald  have  to  contribute  if  it  was  a  case 
of  general  average.  The  proportion  of  the  £1000 
or  substituted  expense  which  uie  cargo  would  have 
to  bear  is  2772.  16<.  4d.,  and  the  Admiralty  is 
entitled  to  recover  that  sum  from  the  wrongdoer. 
The  assistant  re^strar  has  found  that  the  parties 
did  the  right  thing  under  the  circumstances,  and 
that  the  course  t^en  of  discharging  and  selling 
the  cargo  was  a  reasonable  and  businesslike  one : 

The  Marpesea  {uhi  aiu/p ) ; 
Carver  on  Carriage  by  Sea,  3rd  edit.,  sect  302  ; 
Notara  v.  Hendereon^  26  L.  T.  Bep.  442 ;  1  Asp. 
Mar.  Law  Cas.  278 ;  L.  Bep.  7  Q.  B.  225. 

The  agreement  was  made  to  minimise  the  loss. 
The  expenses  of  warehousing  cargo  would  not 
have  been  general  average  losses  at  all,  as  they 
would  have  been  incurrod  after  the  ship  haa 
arrived  in  a  place  of  safety.  It  may  be  that  the 
owners  of  the  Ushmoor  recovered  more  than  they 
ought  to  have  done  from  the  owners  of  the 
Minnetonha,  but  that  is  no  answer  to  our  claim. 

Aapincdl,  "K.C  (Pritdhard  with  him),  for  the 
defendants,  contra, — In  The  Marpe8sa  {uhi  8up.) 
the  question  was  whether  the  owners  of  the  ship 
could  recover  money  actually  paid,  and  the  Presi- 
dent (Sir  F.  H.  Jeune)  found  that  the  alleged  loss 
had  not  legally  been  caused  by  the  collision.  In 
the  present  case  there  is  the  same  class  of  claim, 
but  the  alleged  losses  are  only  hypothetical 
expenses.  The  claim  has  first  of  all  been  made 
on  the  ground  that  it  is  in  the  nature  of  loss  of 
freight,  uien  of  general  average,  and  now  it  is  called 
a  substituted  expense.  It  is  really  some  sort  of 
suggested  liability  which  arises  out  of  an  arrange* 
ment  between  the  parties  by  which  they  may  have 
saved  themselves  from  some  hypothetical  expense. 

Acland,  K.O.  in  reply. 

BuGENiLL,  J. — This  is  an  application  by  way 
of  appeal  fiom  the  report  of  tne  registrar,  on 
the  ground  that  that  report  cannot  be  supported 
in  1  iw.  The  matter  has  been  before  the  court  on 
two  occasions.  On  the  last  occasion  the  court 
referred  the  matter  back  to  the  registrar  to  find 
whether  any  part  of  the  amount  olaimed  by  the 
Admiralty — namely,  2772.  16b.  4d, — had  in  fact  been 
allowed  to  the  Uakmoor,  in  the  reference  between 
the  owners  of  the  Ushmoor  and  the  owners  of  the 
Minnetonha,  for  the  damage  sustained  by  the 
Ushmoor  in  consequence  of  a  collision  between 
those  two  ships,  for  which  they  were  found  both 
to  blame.  The  registrar  has  found  that  this  amount 
had  not  been  dealt  with  in  that  reference.  The 
Ushmoor  was  on  a  voyage  from  the  Tyne  to  South 
Africa,  laden  with  a  cargo  of  coal,  the  property  of 
the  Admiralty.  During  the  voyage  she  came  into 
collision  with  the  Miyvnetonhay  in  consequence  of 
which  the  Ushmoor  herself  waa  damaged,  and 
also,  to  a  certain  extent,  the  cargo  on  board.  The 


Ushmoor  was  then  taken  to  the  rirer  Thames  to 
be  repaired,  and  it  was  ascertained  th^  ^  the 
repairs  would  take,  it  iNfas  estimated,  about  six  to 
eight  weeks,  and  the  Admiralty  and  the  owners 
of  the  Ushmoor  very  properly  tried  to  see  what 
could  be  done  in  the  circumstances  for  the  benefit 
of  each  other.  On  the  12th  June  the  Admiralty 
wrote  to  the  owners  of  the  Ushmoor  asking  them 
what  arraDgements  they  had  made  vdth  regard 
to  the  storage  of  the  cargo  on  shore  or  in  lighten 
during  the  repairs  to  the  ship.  The  letter  ended 
with  this  paragraph  :  "  Until  the  receipt  of  the 
surveyor's  (Mr.  Lewis')  report  it  will  not  be  pos- 
sible to  form  a  definite  opinion  as  to  the  best 
course  to  pursue,  but  I  should  be  glad  to  have 
your  views  as  soon  as  possible  as  to  the  advisa- 
bility of  selling  the  coal  and  considering  the 
voyage  terminated,  so  as  to  avoid  the  expense  of 
storage  and  re-shipping."  The  expense  of  re- 
shipping  would  not  fall  entirely,  upon  the  cargo 
owners,  but  the  expense  of  storage,  subject  to 
general  average,  would  fall  upon  the  careo 
owners.  That  letter  was  answered  by  the 
owners  of  the  Ushmoor  on  the  13th  June,  when 
they  said  the  repairs  would  take  aboat  dght 
weeks^  and  it  was  impossible  for  them  to  adrise 
the  Admiralty  as  to  the  termination  of  the  voyage, 
but  that  if  the  Admiralty  wished  to  do  so  thej 
would  do  so  for  the  consideration  of  7«.  6<2.  per 
ton  "  as  full  freight"  Then  on  the  17th  June 
Mr.  Lewis  wrote  to  the  Admiralty,  amongst  othor 
things,  this :  "  Messrs.  Bunciman  will  now  acoeiyt 
10002.  in  respect  of  the  ^ight,  which  is  a  trifle 
more  than  Messrs.  Hopkins,  Son,  and  Cookee  had 
advised  you.  They  had  written  their  letter  to  yoo 
before  tney  could  make  sure  whether  it  was  9962. 
or  10002.  All  that  is  wanted  from  you  now  is  a 
letter  to  Messrs.  Bunciman  stating  that  yoo 
offer  them  10002.  in  respect  of  the  freight  and 
stating  that  you  will  give  them  another  cargo  to 
replace  the  present  one  at  the  16s.  rate  or 
more  if  the  nights  should  rise  in  the  mean- 
time, of  course  they  giving  you  proper  and 
sufficient  notice  when  the  vessel  is  expected  to^  he 
ready,  and  Messrs.  Bunciman  to  have  the  option 
of  refusing  the  offer."  On  the  same  day  Messrs. 
Hopkins,  Son,  and  Cookes  wrote  to  Mr.  Lowrey, 
the  secretary  of  the  Salvage  Association,  and  they 
put  the  case  in  this  way :  "  We  beg  to  inform  yon 
that  we  have  carefully  considered  the  facts  and 
circumstances  of  this  case,  and  assuming  the 
voyage  is  terminated  in  London  and  the  ship- 
owners are  paid  48.  6d.  per  ton,  equal  9962.  15i., 
this  amount  will  be  apportioned  as  per  annexed 
sheet  as  a  substituted  expense  in  lieu  of  hire  of 
barges:  Six  weeks  66M.  10s.,  shifting  ditto 
1062. 17«.  6d .  re-shipping  cargo  424^.  10s.  lOd , 
total  11952.  188. 4d. ;  and  in  addition  to  the  above 
expenses  which  will  be  saved,  the  expected 
deterioration  by  breakage  of  coal,  estimated  by 
Mr.  Lewis  at  aboat  10  per  cent  at  least  on  0^ 
Town  values,  and  2^per  cent  for  loss  of  w^ht,  is 
avoided.  It  will,  of  course,  be  necessary  to  obtun 
the  agreement  of  all  interests  to  this  arrange- 
ment.*" Then  Mr.  Lowrey  wrote  on  the  18th  June 
to  Messrs.  Hopkins,  Son,  and  Oookes:  "The  ship 
underwriters  have  approved  our  suggestion  that 
the  coals  should  be  sold  in  London  and  that  the  loss 
of  freight  should  be  treated  as  a  subsdtuted 
expense."  The  keynote  of  this  case  is  that  the  loss 
of  freight  should  be  treated  as  a  substituted 
expense.    Then  comes  the  letter  of  the  ISth  Jane, 
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setting  out  the  figures  of  seneral  ayerage  and 
freight,  and  therd  is  the  final  letter  from  the  Admi- 
ralty on  the  20th  Jnne  to  Messrs.  Bonciman : 
"  Yonr  exf^ression  '  to  pay,  the  shipowners  the  sum 
of  10002.'  IS  nnderstooa  as  meaning  that  the  sam 
of  10002.  will  he  apportioned  on  the  basis  stated  in 
my  letter  of  the  loth  Jnne,  and  a  claim  made  by 
tiie  owners  upon  the  Admiralty  for  the  portion 
thereof  falling  upon  the  cargo  when  the  general 
arerage  adjustment  is  completed.'*  When  this 
case  first  went  before  the  re^strar  and  merchants 
it  was  put  in  this  way :  That  the  shipowners  and 
the  Admiralty  had  agreed  that  the  sum  of  lOOOZ. 
was  to  be  f>aid  for  freight.  To-day  the  claim  is 
not  for  freight  at  all.  It  is  not  put  as  bayine 
anything  to  do  with  freight.  That  part  of 
the  case  has  been  put  on  one  side.  It  is  put  in 
this  way :  That  the  Admiralty  haye  entered  into 
an  obligation,  binding  upon  tnem,  to  pay  to  the 
owners  of  the  ship  276Z.  odd,  and  that  there  was 
a  good  oonsideration  for  that  bindine  contract 
between  them  for  the  abandonment  of  the  yoyage. 
When  one  comes  to  test  the  claim,  to  eee  what  it 
really  meansi  it  comes  to  this,  that  if  the  yoyage 
had  not  been  abandoned  and  if  the  cargo  had 
remained  in  barees,  and  if  the  Admirali7  had 
become  responsime  to  pay,  as  they  would  haye 
become,  for  the  hire  of  the  barges,  the  amount 
would  certainly  haye  exceeded  276Z.  It  may  be 
that  tiiis  is  a  sum  of  mone^  which,  in  the  circum- 
stances of  this  case,  the  shipowners  could  recoyer 
from  the  Admiralty — ^I  do  not  say  it  would  be  fo 
or  would  not  be  bo — but  it  does  not  follow  that, 
because  the  Admiralty  would  be  liable  to  the 
shipbwners,  therefore  the  Admiralty  can  put  that 
liability  oyer  on  to  the  backs  of  the  owners  of  the 
Minnetatika,  the  wrongdoing  ship.  The  only  way 
in  which  the  Admiralty  can  recoyer  against  the 
owners  of  the  Minnetonka  here  is  by  showing  a 
certain  loes,  or  a  sum  of  money  lost;  that  is,  a 
certain  loss  in  consequence  of  a  reasonable 
arrangement  by  the  person  haying  a  claim 
minimising  the  claim  which  he  has  against  the 
wrongdoer.  But  it  must  be  a  loss  and  a  liability 
arising  directly  in  consequence  of  the  wrong- 
doing act  of  the  Minnetoruca,  If  it  is  not,  then 
it  is  not  recoyeroble.  Is  that  the  case  here  P  I 
think  not.  The  real  facts  as  I  find  them  to  be 
and  as  I  understand  them  to  be,  and  as  to  them 
there  is  really  no  contradiction,  are  these :  The 
yoyage  was  aoandoned.  As  between  the  ship- 
owners, the  Uskmoor,  the  cargo  owners,  and  the 
Admiralty,  a  sum  of  money  greater  than  2762. 
was  agreed  to  be  paid.  It  is  now  said 
that  tlutt  sum  of  money  is  a  sum  of  money 
for  which  the  Admiralty  would  haye  been 
liable  in  an  eyent  which  has  not  in  fact  occurred, 
and  that  is  a  sum  which  directly  represents  a 
loss  by  the  Admiralty  occasioned  by  the  wrong- 
doinji^  of  the  Minnetonka,  I  think  all  these  sug- 
gestions are  not  according  to  the  real  facts — that 
what  reaUy  has  happened  is  this,  that  the  parties 
haye  put  their  heads  together  and  come  to  some 
hypouietical  figure  not  based  upon  fact,  and  not 
representing  a  direct  loss  or  damage  suffered  by 
the  Admiriuty  [in  consequence  of  the  collision; 
and  that  therefore  tlie  Admiralty  cannot  make 
good  this  claim  as  against  the  owners  of  the 
MvMteUmka,  But  there  is  something  else  which, 
though  not  absolutely  conclusiye,  is  yery  im- 
portant to  be  considered,  and  that  is  that 
this  2762.,  if  the   Admiralty   could   make   the 


owners  of  the  Minnetonka  pay  it,  would  be  pay- 
able to  the  Uskmoor,  and  the  owners  of  ihe  Uak' 
moor  haye  already  been  paid  all  the  loss  they 
haye  sustained  in  consequence  of  the  collision ;  and 
although  it  is  possible  to  conceiye  a  case  where 
the  owners  of  a  ship  may  make  a  profit  by  the 
wrongdoing  of  the  other  party,  in  this  case  I 
think  the  owners  of  the  Uskmoor  would  not  be 
entitled  to  make  such  a  profit,  although,  of 
course,  the  Admiralty  could  not  make  that 
arswer  if  they  had  undertaken,  for  good  con- 
sideration, to  pay  a  sum  of  money  to  the  Usk' 
moor.  In  conclusion,  it  seems  to  me  that  this 
case  fails,  because  it  has  not  been  made  out  in 
law  or  in  fact  to  be  a  loss  sustained  by  the 
Admiralty  directly  in  consequence  of  the  wrong- 
doing act  of  the  Minnetonka.  Therefore  my 
judgment  must  be  against  the  appellants,  and  I 
confirm  the  report  No.  1  of  the  registrar,  and  also 
report  No.  2,  with  the  result  that  those  who  haye 
succeeded  must  haye  the  costs  of  this  appeal, 
and  also  of  the  second  reference. 

Solicitors  for  the  plaintiffs,  FresMelds. 
Solicitors  for  the  defendants,  Pritehard  and 
Sons. 


Feb.  23,  24,  and  25, 1904. 

(Before  Babnes,  J.  a^  Trinity  Mastbbs.) 

Thb  HARB.(a) 

Collision-'Maneheeter  Skip  Canalr^Fog^Appli^ 
cation  of  Bea  BtUes^-^Duty  to  stop  and  reverse  on 
hearina  whistle  of  approaching  vessel — BegtUa- 
tions  for  Preventing  Collisions  at  Sea,  arts.  16 
and  dO^Merchant  Shipping  Act  1894  (57  &  58 
Vict.  c.  60),  s.  418  (1). 

Semble,  the  Regulations  for  Preventing  Collisions  at 
Sea  do  not  apply  to  the  Manchester  Ship  Canal, 

Even  assuming  that  they  do  apply,  a  vessel  coming 
doum  the  canal  in  a  fog  %s  not  necessarily  to 
blame  under  art.  16  of  the  regulations  if  she 
does  not  stop  her  engines  on  hearing  the  whistle  of 
an  approaching  vessel  forward  of  her  beam ;  for 
the  approaching  vessel  must  be  in  the  canal,  and 
it  may  be  cusumed  thai  she  is  being  navigated 
on  her  right  side,  and  her  position  is  therefore, 
under  the  drcumstanoes,  sufficiently  ascertained. 

Action  for  damage  by  collision. 

The  plaintiffs  were  the  owners  of  the  steamship 
South  Coast,  and  the  defendants  the  owners  of  the 
steamship  Hare. 

The  collision  occurred  about  1.28  p.m.  on  the 
6th  Dec.  1903  in  the  Manchester  Ship  Canal  near 
the  Weayer  Sluices.  The  weather  was  foggy,  and 
there  was  no  wind,  the  tide  was  slack,  and  both 
yessels  were  sounding  their  whistles. 

The  South  Coast  was  a  steamship  of  421  tons 
gross  register,  and  at  the  time  was  proceeding 
down  the  canal  on  a  yoyage  from  Manchester  to 
Plymouth  with  a  genend  cargo  on  board  and 
manned  by  a  crew  of  twelve  hands  all  told. 

The  Hare  was  a  steamship  of  804  tons  gpross 
register,  and  at  the  time  was  proceeding  up  the 
canal  on  a  yoyage  from  Dublin  to  Manchester 
with  a  general  cargo  and  passengers,  and  maimed 
by  a  crew  of  twen^-four  hands  all  told. 

The  facts  of  the  case  will  be  found  sufficiently 
set  out  in  the  judgment. 

The  case  is  reported  on  the  question  of  the 

(«)  Beporled  by  OHBUfTOPHBB  Hiad,  Biq.,  BftrrlstarHbt-LMr 
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applioation  of  the  Regulations  for  Preventing 
UoilisionB  at  Sea  to  waters  sacli  as  the  Manchester 
Shin  Oanal,  and  on  the  applioation  of  art.  16  of 
of  the  regulations  to  such  waters. 

By  the  Beg^ilfttions  for  Preyenting  Collisions 
at  Sea  it  is  provided : 

These  mles  shall  be  followed  by  all  vessels  apon  the 
high  seas  and  in  all  waters  oonneoted  therewith, 
navigable  by  sea-going  vessels. 

Art.  16.  Erery  vessel  shall,  in  a  fog,  mist,  falling 
snow,  or  heavy  rain  storms,  go  at  a  moderate  speed 
having  oarefal  regard  to  the  existing  ciroomstanoes  and 
oonditiona.  A  steam  vessel  hearing,  apparently  forward 
of  her  beam,  the  fog  signal  of  a  vessel  the  position 
of  which  is  not  ascertained,  shall,  so  far  as  the  cironm- 
stances  of  the  case  admit,  stop  her  engines,  and  then 
navigate  with  cantion  nntil  danger  of  collision  is  over. 

Art.  80.  Nothing  in  these  rules  shall  interfere  with 
the  operation  of  a  special  mle,  dnly  made  by  local 
anthority,  relative  to  the  navigation  of  any  harbour, 
river,  or  inland  waters. 

By  sect.  418  (1)  of  the  Merchant  Shipping  Act 
1894  (57  &  58  Vict  c.  60) : 

Her  Majesty  may  on  the  joint  recommendation  of  the 
Admiralty  and  the  Board  of  Trade,  by  Order  in  Council, 
make  regulations  for  the  preventing  of  collisions  at  sea, 
and  may  thereby  regulate  the  lights  to  be  carried  and 
exhibited,  the  fog  signals  to  be  carried  and  used,  and  the 
steering  and  sailing  rules  to  be  observed  by  ships,  and 
those  regulations  (in  this  Act  referred  to  as  the  collision 
regulations)  shall  have  effect  as  if  enacted  in  this  Act. 

At  the  trial  of  the  action  the  master  of  the 
plaintiffs'  vessel  admitted  that  he  had  heard  the 
whistle  of  the  Hare  before  she  came  into  view,  but 
did  not  stop  his  engines. 

It  was  contended l>y  the  defendants  that  on  this 
account  the  plaintiffs*  vessel  must  be  found  to 
blame  as  art.  16  of  the  Oollision  Regulations  had 
not  been  complied  with. 

AspinaU,  K.O.  and  Noad  for  the  plaintiffs. — 
The  Sea  Rules  do  not  apply  to  waters  such  as  the 
Manchester  Shi^  Canal  Sect  418  (1)  of  the 
Merchant  Shipping  Act  1894  applies  only  to  col- 
lisions at  sea.  There  is  no  b^-law  for  tne  Man* 
Chester  Ship  Canal  which  reqmres  a  vessel  to  stop 
on  hearing  the  whistle  of  another  vessel  forward 
of  the  beam.  The  canal  by-laws  are  a  complete 
code  dealing  with  the  duties  of  ships  under  all 
circumstances,  and  it  is  submitted  that  any  such 
regulation  was  expressly  omitted.  Ths  CarloHa 
(80  L.  T.  Rep.  664;  8  Asp.  Mar.  Law  Cas.  544; 
(1899)  P.  228)  is  in  favour  of  this  view.  It  is 
true  that  art.  30  provides  that  nothing  in  the 
Sea  Rules  shall  interfere  with  the  operation  of 
a  special  rule  duly  made  by  a  local  authority. 
Assuming,  however,  that  the  Sea  Rules  appliea, 
art.  16  has  no  application  to  the  present  case 
and  the  circumstances  were  special,  and  it  would 
not  lave  been  a  safe  thing  for  the  South  Coast 
to  have  stopped.  It  is  necessary  that  a  vessel 
should  keep  ner  heading  in  the  narrow  waters  of 
a  canal,  and  there  is  no  dan^r  in  her  so  doing, 
as  a  vessel  must  be  coming  in  a  fixed  direction. 
It  is  not  like  the  open  sea,  where  one  vessel  may 
be  crossing  the  course  of  the  other.  But,  even 
assuming  the  tule  does  apply,  in  this  case  the 
position  of  the  Hare  had  been  duly  ascertained. 

Laing,  K.C.  and  Bate$on,  for  the  defendants, 
contra, — ^The  Sea  Rules  apply  to  the  high  seas 
and  "all  waters  connected  therewith  navigable  by 
i^ea-goiug  vessels."    If  there  is  no  local  nue  wMch 


ought  reasonably  and  properly  to  prevent  the 
application  of  the  Sea  Rules  then  the  Sea  Rules 
apply.  For  instance,  in  the  ease  of  a  vessel  in 
dock,  she  would  be  bound  to  canr  the  regulation 
lights  when  under  way.  The  Manchester  Ship 
Canal  is  a  water  connected  with  the  high  se^s 
within  the  meaning  of  art.  30  of  the  regmations. 
The  fact  of  a  gate  being  shut  at  times  during 
certain  states  of  the  tide  does  not  prevent  its 
being  so,  and  it  is  submitted  that  although  the 
Canal  is  shut  off  from  the  sea  it  is  connects  with 
it  none  the  less.  In  this  particular  case  the  gate 
of  the  locks  was  open,  so  that  in  fact  the  cuial 
at  the  time  ¥ras  actually  connected  with  the  high 
seas.  In  The  Carlotta  {uhi  fi*p.)  there  waa  no 
rule  as  to  navigation  in  question.  There  is  as 
much  a  duty  to  stop  in  a  canal  on  hearing  a 
whistle  forward  of  the  beam  as  elsewhere.  It  is 
the  duty  of  a  vessel  to  stop  and  ascertain  the  true 
bearing  of  an  approaching  vessel  in  eveiy  case  : 


The  Bernard  Hall,  86  L.  T.  Bep.  658 ;  9  Asp. 

Law  Cas.  300 
The  Koning  WiUem  /,  88  L.  T.  Bep.  807    S  Asp. 

Mar.  Law  Gas.  425 ;  (1903)  P.  114. 

The  by-laws  for  the  Manchester  Ship  Canal,  even 
if  they  did  provide  for  a  case  such  as  the  present, 
could  not  be  enforced  as  they  had  not  received 
the  consent  of  the  Board  of  Trade  as  required  by 
sect  198  of  the  Manchester  Ship  Canal  Act  1885. 
They  have  not  been  "duly  made'*  within  the 
meaning  of  art.  30  of  the  regulations. 

AspinaU,  K.C.  in  reply. 

Babnbs,  J. — ^This  is  a  case  of  a  oolUsion  which 
took  place  between  the  steamships  SotUh  Co<ut  and 
HarCt  a  little  before  two  o'clock  in  the  afternoon  of 
the  6th  Dec.  in  last  year,  in  the  Manchester  Ship 
Cajial,  near  the  Weaver  Sluices.  The  weather  at 
die  time  was  foggy,  and  the  tide  had  nearly  oeaaed 
to  operate  at  aU — it  was  slack — ^there  being  each 
tide,  I  mean,  as  seems  to  be  allowed  to  run  in 
during  the  time  that  the  lock  gates  are  open  at 
Eastlukm.  The  South  Coaet  is  a  screw  steamer  of 
421  tons  gross  register,  and  was  proceeding  down 
the  Ship  Canal  on  a  voyage  from  Manchester  to 
Plymouth  with  general  cargo.  The  Hare  is  a  screw 
stoEimer  of  804  tons  g^ross  register,  and  was  pro- 
ceeding up  the  Ship  Canal,  on  a  voyage  crom 
Dublin  to  Manchester  with  general  cargo  and 
passengers.  These  vessels  were  sounding  their 
whistles  for  fog,  and  they  met  in  collision  at  the 
p^ace  I  have  mentioned,  the  collision  taking  place 
practically  stem  on,  the  stem  of  the  Hare  striking 
the  starboard  bow  of  the  South  Cocui  about  two 
feet  from  the  stem.  The  question  is  which  <^ 
these  vessels  was  to  blame  for  this  oolUsion.  I  do 
not  intend  to  go  throug^h  the  cases  presented 
on  each  side,  as  there  is  a  certain  loosmeea 
in  the  evidence  and  certain  inconsistencies  have 
been  pointed  out  in  the  preliminary  act  and 
pleadings  of  the  plaintiffs  and  their  evidence, 
and  certain  criticisms  have  been  made  on  the 
defendante'  evidence.  The  result,  however,  ia 
that  one  of  the  broad  pointe  to  determine  in 
the  case  is  whether  the  oollision  happened,  to 
use  an  ordinary  expression,  in  the  water  of 
the  plaintiffs  or  in  the  water  of  the  defen- 
dante,  each  side  maintaining  that  it  took  plaoe 
on  their  own  side  of  the  canal,  and,  therefore, 
that  the  other  ship  was  in  the  wron^.  Other 
pointe  in  the  case  are  as  to  the  navigalsoci  of 
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these  yessels  with  regard  to  stopping,  helm  action, 
and  speed.     With  the  assistance  of  the  Elder 
Brethren  I  have  come  to  a  conclusion  of  fact  in 
this  case  which  enables  me  to  decide  it,  bat  there 
are  some  points  which  have  been  disclosed  in  the 
course  of  the  arguments  tiiat  involve  matters  of 
some  little  difficulty;  and  if  I  felt  it  necessary 
to  decide  the  case  only  upon  some  of  these  more 
difficult    matters    I    should    have    thought   it 
desirable,  probably,  to  express  what  I  have  to  say 
after  more  consideration.    But  the  points  that 
have  been  pressed,  and  which    involve  certain 
difficulties,  are  not,  to  my  mind,  essential  features 
of  the  case,  and  I  can  without,  I  hope,  tying  my 
hand  too  tightly  by  the  expression  of  any  views 
about  these  more  difficult  matters,  come  to  a 
conclusion  about  this  case.     Dealing  first  with 
one  of  the  points  presented  on  the  part  of  the 
defendants  against  the  plaintiffs,  it  is  this :  it  is 
said  that  the  plaintiffs'  vessel  did  not  stop  her 
enj^ines  on  hearing  the  whistle  of  the  defendants' 
ship.      The  plaintiffs'  master  said :   *'  I  heard  a 
whistle  once  before  she  came  up  before  I  saw 
her."    Upon  his  evidence  it  would  seem  that  he 
only  stopped  his  engines  when  he  saw  what  he 
described  as  a  loom,  and  then  thought  it  was  a 
ship.    The  point  made  by  the  defendants  is  that 
the  plaintiffs'  vessel  must  be  to  blame  because 
her  engines  were   not  stopped  on  hearing  the 
whistle  of  the  defendants'  ship,  before  even  she 
was  seen.   It  is  said  that  that  makes  Uie  plaintiffs' 
vessel  responsible  because  of  art.  16  of  the  Sea 
B«gulations.    The  answer  made  to  that  point  is 
that  that  regulation  does  not  apply,  and  that  none 
of  the  Sea  Kegulations  do  apply  to  the  Manchester 
Ship  Canal.    I  am  not  at  all  satisfied  that  it  is 
necessary  for  me  to  express  a  positive  opinion 
about  that  point,  but  my  present  impression  is 
that  the  Sea  Regulations  do  not  apply  to  the 
Manchester  Ship  Oanal.    These  regulations  are 
made  in  pursuance  of  sect.  418  of  the  Merchant 
Shipping  Act,  under  which  Her  Majesty — that 
Act  was  passed  in  the  reien  of  the  late  Queen, 
namely  in  1894— may  on  &e  joint  recommenda- 
tion of  the  Admiralty  and  the  Board  of  Trade, 
by  Order  in  Council,  make  regulations  for  the 
prevention  of  collisions  at  sea.  Now,  the  plaintiffs 
say   that   the    regulations  only   apply  for  the 
purpose  of  preventing  collisions  at  sea,  and  that 
this  was  not  a  collision  which  took  place  at  sea. 
The  defendants,  however,  say  that  it  did  take 
place  at  sea  within  the  meaning  of  the  section, 
and  that  the  words  "  at  sea "  nave  been  inter- 
preted by  those  who  drew  the  regulations  as 
including  something  which  included  the  present 
case,    because   the   preliminary   is   as   follows: 
"These  rules  shall  be  followed  by  all  vessels 
upon  the  high  seas  and  in  all  waters  connected 
therewith,  navigable  by  sea* going  vessels."    I  do 
not  myself  read  that  preliminary  article  as  in- 
tended   to    extend    the   word   "  sea "     beyond 
its  proper  meaning.    The  preliminary  rule  says 
"high  seas  and  in  all  waters  connected  there- 
with," and  my  view  has  already  been  expressed 
in  the   case   of    The    Carlotta  (ubi  sup,).     Of 
course,  if  the  sea  rules  do  not  apply,  there  is  an 
end  of  that  point,  and  my  view  is  that  they  do 
not  apply  to  the  Ship  Canal.    I  cannot  myself 
conceive  how  they  could  strictly  be  said  to  apply 
to  a  piece  of  navigable  channel  artificially  con- 
structed, terminating  at  Eastham  in  locks  which 
only  at  times  admit  the  sea,  and  which  has  locks  I 


at  different  places  all  the  way  up,  from  place 
to  place,  and  where  it  is  necessary  to  do  what 
the  pilot  of  the  Bondane  said.  He  said  they 
were  in  every  look  together  down  to  Latchford. 
1  should  havj  thought  it  was  tolerably  clear 
that  the  upper  part  cannot  be  said  to  be 
connected  with  the  sea,  at  any  rate,  and  I 
do  not  see  very  well  how  the  term  could  be 
applied  to  the  lower  part,  even  if  it  is,  for  a  por- 
tion of  the  time,  allowed  to  have  an  inflow  of  sea 
water,  when  the  gates  are  open.  Certainly  it 
would  be,  T  think,  extremely  inconvenient  if  the 
Sea  Regulations  were  so  heM  to  apply.  It  would 
have  this  very  curious  result,  that  vessels  navi- 
gating  in  the  canil  near  a  part  of  the  sea,  to 
which  they  cannot  get,  and  vessels  navigating  in 
the  sea,  inight  be  hearing  whistles  forward  of 
their  beam,  and  for  which  they  would  have  to 
act,  though  by  no  possibility  could  they  get  at 
each  other. 

But  Mr.  Aspinall  took  a  further  point — namely, 
that  even  if  the  sea  rules  apply,  then  there  is 
art  30  of  the  regulations,  which  provides  "  that 
nothing  in  these  rules  shall  interfere  with  the 
operation  of  a  special  rule,  dul^  made  by  local 
authority,    relative   to  the   navigation   of    any 
harbour,    river,  or    inland    waters."     He   said 
there  is  a  scheme  in  this  case  of  rules  made  by 
the  local  authority  which  regulates  the  naviga- 
tion of   the   Manchester  Ship  Canal,    and    he 
referred  me  to  the  published  regulations  of  the 
Manchester  Ship  Canal — to  arts.  6,  7, 15,  and  16, 
and  to  the  schedule  of   signals  which  are  con- 
tained in  those  regulations.      Then  he  said  that 
those  rules,  or  some  of  them,  show  what  vessels 
have  to  do  when  they  are   meeting  each  other, 
and  what  they  have  to  do  to  avoid  danger  of 
collision.     But   there  seems  some  difficulty  in 
treating  those  regulations  as  really  made  within 
the  meaning  of  art.  30 — as  really  duly  made  by 
the  local  authority — because  Mr.  Laing  pointed 
out  that  under  sect.  198  of  the  Manchester  Ship 
Canal  Act  1885  the  only  power  to  make  by-laws 
or  regulations  applicable  to  such  a  matter  as  I  am 
considering  is  power  to  make  regulations  "for 
regulating  the  conduct  ot  the  owners,  masters, 
axid  crews  of  vessels  propelled  by  steam  with 
respect  to  the  rate  of  speed  at  which  they  n^ay 
proceed  within  the  canal,  docks,  or  works,  or  any 
part   or   parts    thereof,    respectively,    and   for 
requiring  such   vessels  to    stop    or    slow   their 
engines  at  such  times  and  places  as  the  company 
may  require,  and  to  keep  the  advertised  times  of 
sailing,  and  for  regulating  the  taking  on  board, 
landing,  or  putting  out  of  passengers" — which 
doea  not  in  terms  cover  all  the  matters  that  have 
to  be  considered  with  regard  to  signals,  lights,  and 
so  forth  on  board  ships ;  and,  further,  that  in 
the  latter  part  of  the  section  there  is  a  pro- 
vision  that    such    "by-laws,  except   so  far  as 
they    relate   solely    to   the    company  or   their 
officers   or  servants,    shall    be   subject   to   the 
provisions    with    respect    to     by-laws    of    the 
Harbour,  Docks,  and   Piers  Clauses  Act  1847, 
except  sect.  85  of  that  Act,  but  no  such  by-laws 
shall  have  any  force  or  effect  unless  and  until  the 
same    be   confirmed    by  the  Board  of  Trade." 
Sect.  85  of  the  Act  of  18(47,  which  is  tliere  referred 
to,  provides  that  no  b^-laws  shall   come    into 
operation  until  allowed  in  the  maimer  prescribed 
and  approved  by  one  of  the  judges.    Now,  for  one 
of  the  judges  is  substituted  the  Board  of  Trade, 
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bat  I  understand  that  the  particular  regolations 
which  have  been  relied  upon  bj  Air.  Aspinall  have 
not  been  confirmed  by  the  Board  of  Trade.  That 
is  the  statetneot  made  to  me,  as  far  as  I  under- 
stand it.  So  that  the  point  which  Mr.  Aspinall 
took  would  not  seem  to  be  satisfactorily  established. 
But  the  result  of  that  would  be  that  although  the 
reflnilations  may  not,  perhaps,  be  strictly  termed 
enforceable,  as  beins  duly  made,  as  I  understand 
it,  at  present,  ^  et  still  they  show  what  the  practice 
of  navigation  is ;  and  so  far  as  the  actual  seaman- 
ship and  navigation  of  those  two  vessels  is  con- 
cerned both  parties  have  argued  the  case  before 
me  as  if  it  was  their  own  duty  to  keep  to  their  own 
side  and  to  act  with  reasonable  caution  and  stop 
and  reverse  and  pass  port  side  to  p'lrt  side.  There 
is  one  other  point  I  might  mention,  which  seems 
to  me  important.  That  is,  that  even  if  uib.  16 
applies,  vet  the  rule  applies  only  where  the  posi- 
tion of  the  vessel  which  makes  the  fog  signal  is 
not  ascertained,  and  I  think  in  this  case  that  even 
if  that  rule  is  treated  as  applicable,  the  position 
in  the  particular  circumstances  of  the  case  was 
such  that  when  the  whistle  of  the  other  vessel  was 
heard  that  vessel  was  in  a  position  which  was 
ascertained.  It  is  perfectly  obvious  that  she  must 
be  in  the  canal — they  need  not  trouble  themselves 
about  vessels  in  the  river — and  therefore  her 
ordinary  position  in  the  canal  must  be  ascertained 
if  both  vesseb  keep  to  their  rieht  side.  Her 
distance,  too,  must  be  reasonably  ascertained 
because  the  Bondane  was  proceeding  ahead  of  the 
plaintiffs'  vessel  and  between  her  and  the  Hare, 
So  both  I  and  the  Elder  Brethren  think  that  if 
art.  16  applies  the  circumstances  were  such  that  it 
was  reasonable  to  say  that  the  position  of  the 
Hare  was  sufficiently  ascertained  to  comply  with 
the  rule.  I  also  think  it  is  worth  while  pointing 
out  that  the  rules  must  be  worked  with  a  certain 
amount  of  reason.  Mr.  Aspinall  relied  upon  the 
second  part  of  art.  16,  *'  so  far  as  the  circum- 
stances of  the  case  admit."  It  would  be  very 
awkward  if  every  time  a  whistle  was  heard  and 
there  were  a  number  of  vessels  going  down  and 
others  were  coming  up,  meeting  each  other,  it 
was  obligatory  upon  any  vessel  in  a  lock  to 
stop.  It  would  seriously  hamper  vessels  astern ; 
and  although  there  is  a  rule  in  the  schedule  of 
signals  providing  a  special  signal  to  be  made  if  a 
vessel  is  obliged  to  step  when  another  vessel  is 
following  her,  the  effect  of  stepping  for  every 
whistle  heard  would  be  te  stop  all  the  traffic,  and 
there  would  be,  it  seems  te  me,  a  general  stand- 
still, which  is  not  desirable.  For  these  reasons, 
which,  as  I  have  said,  I  give  without  any  lengthy 
consideration,  1  am  of  opinion  that  the  pldintiffs* 
vessel  cannot  be  held  te  blame  simply  b^ause  she 
did  not  stop  her  engines  upon  hearing  the 
whistle  of  the  Hare.  [His  Lordship  then  dealt 
with  the  facte,  and  found  the  Hare  alone  to  blame 
for  the  collision.] 

Solicitors  for  the  plaintiffs,  HiU,  Dickinsorif  and 
Co.,  Liverpool. 

Solicitors  for  the  defendants,  Bateaons  and  Co., 
Liverpool. 


Sttpwme  Catirt  of  Itt^icatur^. 


COURT    OF   APPEAL. 

Friday,  March  4, 1904. 

(Before  Collins,  M.R,  Rohbb  and 
Mathew,  L.JJ.) 

Board  of  Tbadb  v.  Sailing  Ship  Glvnpabe 

Limited,  (a) 

APPEAL  FROM  THE  KINO'S  BENCH   DIYI8I0H. 

Seamen — "  Distresied  seaman  "  — Provisions  for 
relief — Evidence  of  distress — Receipt  of  wages 
by  seaman — Merchant  Shipping  Act  1894  (57  £ 
58  Vict.  c.  60),  ss.  190.  191,  193  —  Merchant 
Shipping  (Mercantile  Marine  Fund)  Act  1898 
(61  £62  Vict.  c.  44),  s.  4. 

The  question  whether  a  seaman  who  has  been 
shipwrecked  abroad  is  a  ** distressed  seaman** 
within  the  meaning  of  sects.  190, 191,  and  193 
of  the  Merchant  Shipping  Act  1894  is  a  question 
of  fact. 

A  *'  distressed  seaman  "  does  not  of  necessity  cease 
to  be  a  **  distressed  seaman  "  on  his  being  paid 
the  wages  due  to  him,  when  such  wages  are 
enough  to  pay  the  expenses  of  his  maintenance 
abroad  and  passage  home. 

Decision  of  Bigham,  J.  (88  L.  T.  Rep.  693 ;  9  Asp. 
Mar.  Law  Gas.  413 ;  (1903)  2  K.  B.  324)  afirmed, 

QasBre,  whether  the  **  sufficient  evidence  '*  cf  ex- 
penses incurred  for  his  benefit  which  is  provided 
for  by  sect.  193,  sub-sect.  3,  means  '*  conclusive 
evidence.*' 

Appeal  bj  the  defendant  company  from  the 
judgment  of  Bigham,  J.  at  the  trial  of  the  action 
without  a  jury. 

The  action  was  brought  by  the  Board  of  Trade 
against  the  owners  of  the  sailing  ship  Olenpark 
to  recover  the  sum  of  991.  ISs.  11(2.,  being  the 
balance  of  moneys  paid  by  the  plaintiffs  in  respect 
of  the  maintouance  and  relief  of  certain  seamen 
alleged  to  have  been  "  distressed  seamen  *'  withio 
the  meaning  of  the  Merchant  Shipping  Act  1^4 

In  May  1900  the  Glenparh  left  Barry  (Oardiif) 
on  a  voyage  to  Gape  Town  and  (or)  any  ports  or 
places  within  the  Umits  of  75  degrees  north  and 
oO  degrees  south  latitude,  the  maximum  time  to 
be  three  years'  trading  in  any  rotation  and  to 
end  in  the  United  Kingdom  or  Continent  of 
Europe  between  the  Elbe  and  Brest  inclusive  at 
master's  option. 

On  the  29th  Jan.  1901  the  Qlenpark,  in  the 
course  of  her  voyage,  left  Port  (lermein,  in  South 
Australia,  on  a  voyage  to  Algoa  Bay,  hm*  crew 
consisting  of  twenty- six  hands  all  told — ^namely, 
master,  two  mates,  cook,  steward,  carpenter,  sail- 
maker,  boatewain,  five  apprentices  (one  of  whom 
acted  as  third  mate),  twelve  A.B.s,  and  one  ordi- 
nary  seaman. 

On  the  1st  Feb.  1901  the  Olenpark  struck  on  a 
sunken  rock  near  Wedffe  Island,  in  Spencer 
Qulf,  South  Australia,  and  became  a  total  wreck. 
The  crew  lost  the  whole  of  their  effecte  except  the 
clothes  thev  were  wearing,  but  wel^  savea  and 
taken  in  the  ship's  boate  to  Port  Yictoria,  in 
South  Australia,  arriving  there  on  the  2nd  Feb. 
1901.  The  log  and  the  agreement  with  the  crew 
were  lost  with  the  vessel. 


(a)  Reported  by  E.  Mahlst  Smith,  Beq.,  BftrrislH^AtrLMr. 
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Between  tbe  2nd  and  tbe  4th  Feb.  1901  tbe 
crew  were  enbeisted  at  Port  Victoria  by  tbe 
Governor  of  Soutb  Australia  on  bebalf  of  the 
Crown,  acting  by  the  Marine  Board  of  South 
Australia,  at  a  cost  (excludiog  that  incurred  in 
respect  of  the  master)  of  13Z.  1«. 

On  tbe  4tb  Feb.  1901  the  crew  were  provided 
with  passages  from  Port  Victoria  to  Poit  Adelaide 
by  the  same  autbority  at  a  cost  (excluding  that 
incurred  in  respect  of  tbe  master)  of  201.  16«. 
The  crew  on  their  arrival  on  the  4th  Feb.  at 
Port  Adelaide  were  (except  the  master)  subsisted 
there  by  the  same  autbority  at  a  cost  of  262.  58., 
and  were  also  provided  by  the  same  authority 
with  necessary  clothing. 

On  the  6th  Feb.  1901  the  repi  esentatives  of  the 
owners  of  the  Olenpark  at  Port  Adelaide,  in  the 

Sresenoe  of  the  superintendent  of  the  Mercantile 
[arine  Board  of  South  Australia,  paid  each 
member  of  the  crew  the  balance  of  wages  due  to 
him  under  the  agreement  with  the  crew  up  to  the 
time  the  vessel  was  lost. 

The  maiority  of  the  crew  obtained  emplovment 
at  Port  Aaelaide,  but  eight  members  thereof  failed 
to  obtain  any  employment  and  were  provided  with 
passages  to  the  United  Kingdom  by  the  same 
authority  at  a  cost  of  63Z.  2«.  6d, 

The  total  expenses  incurred  on  behalf  of  the 
crew  (excludiog  the  master)  by  the  said  autbority 
amounted  to  the  sum  of  2361.  5s.  Id. 

The  Board  of  Trade,  on  bebalf  of  the  Crown, 
paid  the  sum  of  2362.  5s.  Id.  to  the  said  authority 
as  money  due  to  them  in  respect  of  expenses 
incurred  on  account  of  distressed  seamen  within 
tbe  meaning  of  sect.  193  of  the  Merchant  Ship- 
ping Act  1894,  and  the  Board  of  Trade  con- 
tended  that  they  were  entitled  on  behalf  of  the 
Crown  to  recover  the  whole  of  tbat  sum  from  the 
defendants  under  the  same  section. 

The    defendants   paid  to    tbe  plaintiffs,  and 
tbe  plaintiffs  accepted,  both  without  prejudice, 
various  sums  amounting  in  all  to  136Z.  6$.  2d.  in 
respect  of  the  expenses  of  members  of  tbe  crew, 
fourteen  in  numoer,  and  with  regard  to  the  ex- 
penses of  these  members  the  defendants  admitted 
liability;  and  no  question  of  further  payment 
in  reference  to  such  members  now  arose.    As 
regards  these  fourteen  members  of  the  crew,  the 
wages  so  paid  to  them  were  in  every  case  less 
than  the  amount  expended  on  their  behalf  as 
hereinbefore  mentioned.    The  sum  of  1362.  6«.  2d. 
was  in  fact  greater  by  12.  5s.  6c2.  than  the  amount 
of  the  said  expenses,  but  the  difference  was,  for 
the  purposes  of  this  case,  treated  as  immateriaL 
Tbe  Dalance  of  the  total  sum  of  2362.  5s.  Id. — viz., 
992. 18s.  lid. — had  uever  been  paid  to  the  plaintiffs 
by  the  defendants  in  whole  or  in  part,  and  the 
plaintiffs  now  claimed    tbat    balance  from  the 
defendants  in  the  present  action.    That  balance 
represented    the    amount   of   expenses  incurred 
on    behalf  of   the   eleven    remaining    membsrs 
of    the    crew   other   tban    the   fourteen    mem- 
bers above-mentioned,  tbe  wages  paid  to  whom 
were  in  every  case  greater  than  the  expenses  so 
incurred. 

At  the  trial  of  the  action  Bigham,  J.  held  that 
the  eleven  seamen  in  question  were  '*  distressed 
seamen  **  within  sect.  193  of  the  Merchant  Shipping 
Act  1894  notwithstanding  tl^  e  fact  tbat  the  wages 
paid  to  tbem  were  in  excess  of  the  expenses  of 
their  maintenance  abroad  and  passage  home.  Tbe 
learned  judge  also  held    tbat  under  sect.  193, 


sub- sect.  3,  the  production  of  the  account  of 
expenses  there  mentioned  and  proof  of  payment 
were  conclusive  evidence  of  the  right  of  the  Board 
of  Trade  to  recover  such  expenses. 

Tbe  learned  judge  therefore  gave  judgment  for 
the  plaintiffd. 

The  case  is  reported  88  L.  T.  Rep.  693 ;  9  Asp. 
Mar.  Law  Cas.  413;  (1903)  2  K.  B.  324. 

The  defendants  appealed. 

The  Merchant  Shipping  Act  1894  (57  &  58  Yict. 
c.  60)  contains  tbe  follow! og  prorisions  under  the 
heading,  "  Distressed  Seamen  ** : 

Seot.  190.  The  Board  of  Trade  may  make  rf  gnlations 
with  reepeot  to  tbe  relief,  maintenanoe,  and  Bending 
home  of  i eamen  and  apprentices  found  in  distresfl  abroad, 
and  may  by  those  regolationa  (in  this  Aot  referred  ta  as 
the  distreesed  seamen  regnlations)  make  snoh  condi- 
tions as  they  think  fit  with  regard  to  that  relief,  main- 
lenanoe,  and  sending  home,  and  a  seaman  ehall  not  have 
any  right  to  be  relieved,  maintained,  or  eent  home  except 
io  the  cases  and  to  the  extent  abd  on  the  conditions 
provided  by  thoee  regnlations. 

Sect  191  (1).  The  following  authorities,  that  is  to 
M^y>  governors  of  British  possessions,  .  .  .  may,  in 
accordance  with  and  in  the  conditions  prescribed  by 
the  distressed  eeamen  regnlations  provide  for  the 
mainfenance,  until  a  passage  home  can  be  procured, 
of  the  following  seamen  and  apprentioes  (who  are  in 
this  Aot  included  in  the  term  distressed  seamen) 
namely,  (a)  seamen  and  apprentices  to  the  Bea  service, 
whether  subjects  of  Her  Majesty  or  not,  who  by  reason 
of  having  been  dif charged  or  left  behind  abroad  or  ship- 
wrecked from  any  Briiish  ship,  or  any  of  Her  Majesty's 
ships,  are  in  distress  in  any  place  abroad ;  ... 
(4)  The  authority  shall  be  paid  in  reepect  of  the  ex- 
penses of  tbe  maintenance  and  conveyance  of  distresf ed 
seamen  such  sums  as  the  Board  of  Trade  may  allow,  and 
thoee  sums  shall,  on  tbe  production,  of  the  bills  of 
disbursements,  with  the  proper  vouchers,  be  paid  as 
hereinafter  provided. 

Sect.  193,  sub-sect  1,  as  amended  by  sect.  4  of 
the  Merchant  Shipping  (Mercantile  Marine  Fund) 
Act  1898  (61  &  62  Vict.  c.  44)  provides  that  when 
expenses  on  account  of  a  distressed  seaman  for 
mainteuance,  necessary  clothing,  and  conveyance 
home  are  incurred  by  or  on  behilf  of  the  Crown, 
these  expenses  shall  be  a  charge  upon  the  ship, 
whether  British  or  foreign,  to  which  such  dis- 
tressed seaman  or  apprentice  belonged,  and  shall 
be  a  debt  to  the  Crown  from  the  master  of  the 
ship  or  from  the  owner  of  the  ship  for  the  time 
being. 

Sub- sect.  2  provides : 

The  debf,  in  addition  to  any  fiaes  which  may  have 
been  incurred,  may  be  recovered  by  tbe  Board  of  Trade 
on  behalf  of  tbe  Crown  either  by  ordinary  process  of 
law,  or  in  tbe  court  and  manner  in  which  wagas  may  be 
recovered  by  seamen. 

Snb-  sect.  3  provides : 

la  any  proceeding  for  euoh  recovery,  the  production 
of  the  account  (if  any)  of  the  expenses  furnished  in 
acoordance  with  this  Ac^,  or  the  du tressed  seamen 
regulatioos,  and  proof  of  payment  of  tbe  eip^nses  by  or 
on  behalf  of  the  Board  of  Trade,  sbaU  be  snffioient 
evidence  that  the  exfcnees  were  incurred  or  repaid 
under  this  Act  by  r  r  on  bebalf  of  the  Cro  «n. 

DanokwertSt  K.C.  and  Maurice  Hill  for  the 
defendants. — To  justify  tbe  payment  of  money 
for  the  relief  of  a  distressed  seaman  under  this 
Act,  it  is  not  enough  to  show  that  the  seaman 
was  "discharged  or  left  behind  abroad  or  ship- 
wrecked," it  must  also  be  shown  tbat  be  was 
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"  in  distress.'*  "  Distressed  "  means  "  in  want " — 
i.e.,  in  want  of  sometbing  necessary  which  he  is 
unable  to  procare  for  himself,  as  was  ^neas 
after  his  shipwreck :  "  Ipse  ienotas  egens  LibjaB 
deserta  peragro  *' :  (^n.  I.  3^).  In  the  case  of 
these  eleven  seamen  thej  received  wages  which 
in  each  case  were  largely  in  excess  of  the  expendi- 
ture which  was  actually  necessary  for  their 
maintenance.  With  reference  to  sect.  193,  sub- 
sect.  3,  *'  sufficient  evidence  **  does  not  there  mean 
*'  conclusive  evidence  " : 

Barraclough  t.  Qreenough,  8  B.  &  S.  623 ;  L  Bep. 
2  Q  B.  612. 

"  Sufficient"  meajiB  prima  facie  sufficient : 

R.  V.  Fordhamj  L.  Bep.  8  Q.  B.  501. 

An  enactment  altering  the  law  as  to  evidence, 
and  creating  statutory  evidence  whereby  the 
rights  of  parties  may  be  defeated,  must  be 
construed  strictly : 

Northard  v.  Pepper,  10  L.  T.  Bep.  782  ;  2   Mar. 
Law  Cab.  O.  S.  52  ;  17  C.  B.  N.  S.  39,  at  p.  50. 

The  Attorney-General  (Sir  R.  B.  Finlay,  K.O.) 
(the  SoUcitoT'Oeneral  (Sir  E.  Carson,  K.C.)  and 
Henry  Sutton  with  him)  for  the  Board  of  Tiade. 
— There  was  some  evidence  before  Bigham,  J. 
that  these  seamen  were  in  distress,  and  no  evi- 
dence was  offered  in  opposition.  It  would  be 
monstrous  to  sav  that  a  seaman  abroad  is  not  in 
distress  merely  because  his  wases  are  enough  to 
pay  for  a  passage  home,  and  to  land  him  penniless 
in  England.  He  may  have  a  wife  and  family 
dependent  on  his  earnings.    [He  was  stopped.] 

Maurice  Hill  replied. 

Collins,  M.R. — This  is  an  appeal  from  a 
decision  of  Bigham,  J.,  abd  the  principal  point 
raised  is  a  very  short  one.  The  question  is 
whether,  under  the  particular  circumstanceei^  of 
this  case,  certain  persons  were  "  distressed  sea- 
men" within  the  meaning  of  sect.  191  of  the 
Merchant  Shipping  Act  1894.  Now  the  question 
arises  in  this  way  :  These  sailors  were  shipwrecked 
near  Australia,  and  they  succeeded  in  getting  in 
the  first  instance  to  Port  Victoria,  from  which 

flace  they  found  their  way  ultimately  to  Adelaide, 
n  the  wreck  they  lost  all  their  kit,  in  fact  every- 
thing eicept  the  clothes  in  which  they  stood,  but 
when  they  got  to  Adelaide  the  wages  due  to  them 
up  to  that  date  v^ere  paid  them  by  the  agents  of 
the  shipowners.  Now,  it  is  not  disputed  that  up 
to  the  time  that  the  wages  were  paid  at  Adelaide 
these  men  were  **  distressed  seamen,*'  but  it  is 
contended  by  the  bhipowners  that  from  and  after 
the  time  that  tbe  wages  were  paid  these  men 
ceased  to  be  ''distressed  seamen,"  and  were 
therefore  not  within  the  provisions  of  the  Mer- 
chant  Shipping  Act  1894,  which  entitle  the 
British  representative  at  tbe  place  where  a  "  dis- 
tressed seaman ''  may  be  to  furnish  him  with  the 
means  for  maintenance  and  to  supply  him  with  a 
passagtt  h  .me.  Now  the  words  under  which  the 
question  arises  are  in  sect.  191.  [His  Lordship 
read  it.]  It  is  said  that  these  shipwrecked  sea- 
men do  not  come  within  the  class  of  seamen  there 
referred  to  because,  havii  g  received  their  wages, 
they  were  not  *'  in  dibtress."  It  seems  to  me  that 
tie  question  whether  they  were,  or  were  not,  **  in 
distress,"  notwithstanding  the  fact  that  they  had 
received  their  wagep,  is  a  question  of  fact.  It 
seems  to  me  to  be  perfectly  possible  that  a  sea- 


man  who  has  lost  everything  ezoept  what  he 
stands  up  in,  and  who  has  upon  his  shoulders  the 
burden  of  a  family,  may  very  well  be  *'  in  distress," 
although  he  has  just  been  paid  his  wages.  Wages 
paid  to  him  in  a  foreign  country  afford  him  no 
provision  for  getting  home  again  except  at  his 
own  cost,  and  kave  him,  as  I  have  said,  with  the 
burden  of  his  family  at  home.  On  my  reading 
of  the  section  the  fact  that  a  man  is  shipwrecked 
is  not  conclusive  evidence  of  his  being  *'  in  dis- 
tress." As  was  pointed  out  by  my  brother  Romer 
in  the  course  of  the  argument,  a  shipwrecked 
person  may  be  a  millionaire  with  plenty  of  money 
actually  in  his  pocket  so  that  he  stands  in  no 
need  of  assistance  from  a  banker  or  anyone  else. 
You  could  not  say  that  such  a  person  was  a  "  dis- 
tressed seaman,"  and  entitled  under  the  Act  to  be 
maintained  and  provided  with  a  passage  home. 
Therefore  the  question  whether  a  seaman  who  has 
been  shipwrecked  is  "  in  distress "  seems  to  me 
to  be  one  of  fact.  That  being  so,  what  is  tbe 
evidence  in  the  present  case  P  The  evidence  is 
that  which  I  have  stated,  and  then  by  sect.  193, 
sub- sect.  3,  the  production  of  the  account  of  the 
expenses  furnished  in  accordance  with  the  Act  or 
the  distressed  seamen  regulations,  and  proof  of 
payment  of  the  expenses  by  or  on  b^alf  of  the 
Board  of  Trade  is  *'  sufficient  evidence  "  that  the 
expenses  were  incurred  or  repaid  under  the  Act 
by  or  on  behalf  of  the  Crown. 

Bigham,  J.  seemed  to  think  that  "sufficient 
evidence  "  was  equivalent  to  "  conclusive  evi- 
dence." Without  giving  any  opinion  on  that 
point,  it  seems  to  me  that  the  evidence  ie 
certainly  sufficient,  if  it  is  not  oontradioted. 
In  the  present  case  I  think  that  there  was 
plenty  oi  evidence — in  the  absence  of  anything 
more  to  the  contrary  than  the  fact  that  wages 
of  a  certain  amount  were  paid — ^upon  which 
the  learned  judge  at  the  trial  was  justified  in 
coming  to  the  conclusion  that  these  men  were 
'*  distressed  seamen "  within  the  meaning  of  tbe 
Merchant  Shipping  Act  1894.  In  fact,  on  the 
evidence  that  was  before  him,  I  should  have 
arrived  at  the  same  conclusion  mjself.  Therefore 
on  the  facts  of  the  case  it  seems  to  me  t^t  there 
is  no  ground  for  interfering  with  the  decision  of 
Bigham,  J.  On  the  question  whether  the  words 
*'  sufficient  evidence "  in  sect.  193,  sub-sect  3, 
mean  *'  conclusive  evidence  "  it  is  unnecessary  that 
I  should  give  any  decision,  and  I  tiierefore  desire 
to  reserve  my  opinion. 

RoMEB,  L.J. — I  am  of  the  same  opinion. 
Whether  a  shipwrecked  sailor  is  or  is  not  at  a 
particular  port  a  "  distressed  seaman  "  is  a  ques- 
tion of  fact.  He  is  not  of  necessity  a  '*  distressed 
seaman  "  because  he  has  been  shipwrecked.  For 
example,  as  was  pointed  out  by  my  Lord,  a  man 
who  had  been  shipwrecked  could  not  fairly  be 
called  a  '*  distressed  seaman  "  if  he  arrived  with 
500L  in  his  pocket  at  a  place  like  Port  Adelaide 
where  every  necessity  can  be  obtained.  On  the 
other  hand,  I  certainly  am  not  prepared  to  hold 
that  a  shipwrecked  sailor  who  has  lost  everjrthing, 
coming  to  a  place  like  Port  Adelaide,  ceases  to  m 
a  "  distressed  seaman  "  because  he  is  paid  his 
wages,  even  if  those  wages  turn  out  to  have  been 
sumcient  to  pay  for  the  expenses  of  his  main- 
tenance there,  and  his  shipment  back  to  England. 
I  do  not  think  that  a  man  could  be  said  to  be  of 
necessity  a  distreesed  seaman  becMiuse  he  may 
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haye  been  paid  his  expenses  to  England,  landing 
Him  there  without  a  penny  or  without  enough  to 
enable  him  to  keep  himself  at  all,  even  for  the 
shortest  possible  time  on  his  arriving  in  England, 
especially  bearing  in  mind,  as  has  oeen  pointed 
out,  that  he  may  haye  a  family  in  England 
dependent  on  him.  It  ^s  a  question  of  fact.  Now, 
in  the  present  case  we  have  what  the  statute  calls 
"sufficient  evidence"  that  these  seamen  were 
"distressed  seamen"  at  the  time  in  question. 
Against  that  sufficient  evidence  there  is  no  con- 
trary sufficient  evidence  to  be  placed.  That  being 
so,  I  come  to  the  conclusion,  on  the  question 
of  fact,  that  these  pea  men  wpre  "  distressed  sea- 
men." Like  the  Master  of  the  Bolls,  I  express 
no  opinion,  because  it  is  unnecessary  that  I 
should  do  so,  upon  the  point  whether  "  sufficient 
evidence  "  in  sect.  193,  sub- sect.  3,  means  "  con- 
clusive evidence." 

Mathsw,  L.J. — I  am  of  the  same  opinion.  It 
was  not  disputed  that  if  the  wages  paid  to  the 
seaman  were  less  than  the  amount  necessary  to 
bring  him  back  to  England  he  would  be  a  "  dis- 
tressed seaman."  He  would  certainly  be  so,  if  he 
were  in  that  position.  If  that  be  so,  it  seems  to 
me  that  it  is  a  question  of  fact  to  be  determined 
by  the  court  how  far  wages  paid  to  a  man  under 
those  circumstances  were  available  for  the  pur- 
pose of  bringing  him  home.  As  I  pointed  out,  it 
makes  a  serious  alteration  in  the  terms  of  the  con- 
tract between  the  shipowner  and  the  seaman. 
Now,  what  is  the  evidence  here  ?  We  have  before 
us  the  account  upon  which  the  authorities  in 
Australia  acted,  and  that  account,  it  is  said,  is 
evidence  that  they  must  have  been  satisfied  as 
regards  each  of  these  men  that  they  continued  to 
be  "  distressed  seamen."  If  the  case  were  that  a 
seaman,  shipwrecked  abroad,  must  arrive  destitute 
in  this  country  if  his  wages  were  to  be  chargeable 
with  the  expense  of  bringing  him  home,  I  should 
approve  of  the  judgment  of  the  official  who  said 
that  a  seaman  does  not  cease  to  be  a  "  distressed 
seaman  "  by  reason  of  the  fact  that  if  his  wages 
were  paid  at  once  he  would  be  able  to  discharge 
bis  present  obligations.  As  to  the  meaning  of  the 
expression  "  sufficient  evidence  "  in  sect.  193,  sub- 
sect.  3,  it  is  unnecessary  to  express  any  opinion 
whether  or  not  the  words  mean  "conclusive 
evidence,"  because  there  was  undoubtedly,  in  the 
present  case,  evidence  before  the  court  upon  which 
the  court  was  entitled  to  act,  as  it  remained 
unanswered  on  the  part  of  the  shipowners.  For 
these  reasons   I  agree  that  the  appeal  must  be 

dismissed.  4        ,  ■,*  « 

Appeal  dismissed. 

Solicitor  for  the  plaintiffs.  Solicitor  to  the  Board 
of  Trade. 

Solicitors  for  the  defendflnts,  Bowel  iff es^  Bawle, 
and  Co,,  for  Hill,  Dickinson,  and  Co.,  Liverpool. 


Vol.  IX.,  N.  S. 


Wednesday,  March  23,  1904. 

(Before  Collins,  M.B.,  Bombb  and 
Mathbw,  L.JJ.) 

Be  AN  Abbitbation  bbtwbbn  0.  Tbaab, 
FOB    thb    Ownbbs    of     thb    Stbamship 

BiKABD  NOBDBAAK,  AND  LeNNABD  AND  SONS 
LiMITBD.  (a) 

APPBAL  FBOM  THE  KING'S  BENCH  DIYISION. 

Charter-party  —  Hire  —  Suspension    of   hire  — 
Detention     hy    ice    "  caused  &y  breakdown  of 
steamer  ^^ — Vessel  detained   owing    to    repairs 
made  necessary  hy  stranding. 

By  a  charier-party  it  was  provided  hy  one  clause 
that,  in  the  event  of  loss  of  time  from  damage 
preventing  the  working  of  the  vessel,  the  payment 
of  hire  should  cease  untu  she  should  again  he  in 
an  efficient  state  to  resume  her  service,  and  hy 
another  dau^e  that  '*  detention  hy  ice  should  he 
for  account  of  charterers  untess  caused  hy 
breakdown  of  steaTner" 

During  the  voyage  the  vessel  stranded ;  the 
necessary  repairs  were  effected  and  she  resumed 
her  voyage;  otving,  however,  to  the  delay  thus 
caused  sne  was  unahle  to  proceed  to  the  destined 
port  before  it  was  closed  hy  ice,  and  she  was 
consequently  detained  at  an  intermediate  port. 

Held  {affirming  the  judgment  of  Bidley,  /.),  that 
there  was  a  detention  hy  ice  "  caused  &y  break- 
down  of  steamer,"  and  that  paym^ent  of  hire 
ceased  during  that  detention, 

Appbal  of  0.  Traae  from  the  judgment  of 
Ridley,  J.  upon  a  special  case  stated  by 
brbitmtors. 

The  arbitrators  appointed  under  a  submission 
contained  in  a  charter-party,  dated  the  1st  Oct. 
1902,  stated  a  special  case  for  the  opinion  of  the 
court  which,  so  far  as  is  material,  was  as  follows : 

By  the  charter-party,  dated  the  1st  Oct.  1902, 
it  was  agreed  between  0.  Traae,  for  the  owners 
of  the  steamship  Bikard  Nordraak,  hereinafter 
called  "  the  owners,"  and  J.  M.  Lennard  and  Sons 
Limited,  hereinafter  called  "  the  charterers,"  that 
the  owners  should  let  and  the  charterers  should 
hire  the  steamship  for  the  term  of  about  two 
calendar  months  from  the  day  on  which  she  was 
placed  with  a  clear  hold  at  the  disposal  of  the 
charterers  at  Cardiff,  Barry,  Penarth,  Newport, 
Swansea,  or  Port  Talbot,  as  therein  mentioned, 
to  be  employed  on  a  voyage  to  Spain  and 
Portugal,  thence  to  the  Baltic,  and  back  to 
United  Kingdom  or  the  Continent,  as  chai*terers 
or  their  agents  should  direct,  upon  the  following 
(among  other)  conditions : 

Clause  1.  That  the  owners  should  maintain  the 
vessel  in  a  thoroughly  efficient  state  in  hull  and 
machinery  for  and  during  the  service. 

Clause  3.  That  the  charterers  should  pay  for 
the  use  and  hire  of  the  vessel  at  the  rate  of  3702. 
per  calendar  month,  commencing  on  and  from 
the  day  of  her  delivery  to  charterers  as  aforesaid, 
and  at  and  after  the  same  rate  for  any  part  of 
a  month  used  to  complete  a  voyage,  hire  to  con- 
tinue from  the  time  specified  &r  terminating 
the  charter  until  her  delivery  to  owners  (unless 
lost)  in  the  same  good  order  and  condition  as 
when  accepted  (fair  wear  and  tear  only  excepted) 
at  a  port  in  United  Kingdom  or  on  the  Continent 
between  Bordeaux  and  Hamburg. 

(a)  Beported  by  J.  H.  Wiluuis,  Eaq.,  Bftrrlster  at-Law. 

4  B 
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Clause  14.  That  in  the  event  of  loss  of  time 
from  defioiencj  of  men  or  stores,  breakdown  of 
machinery,  or  damage  preventing  the  working  of 
the  vessel  for  more  than  twenty-four  running 
hours,  the  payment  of  hire  should  cease  until  she 
should  be  again  in  an  efficient  state  to  resume  her 
service ;  but  should  the  vessel  be  driven  into  port 
or  to  anchorage  by  stress  of  weather  or  from  any 
accident  to  the  cargo,  such  detention  or  loss  of 
time  should  be  at  the  charterers'  risk  and 
expense. 

Clause  16.  The  act  of  G^d,  perils  of  sea,  fire, 
barratry  of  the  master  and  crew,  enemies,  pirates, 
and  thieves,  arrests  and  restraints  of  princes, 
rulers,  and  people,  collisions,  stranding,  and 
other  accidents  of  navigation  excepted,  even  when 
occasioned  by  negligence,  default,  or  error  in  judg- 
ment of  the  pilot,  master,  mariners,  or  other 
servants  of  the  shipowner. 

Clause  26.  Detention  by  ice  to  be  for  account 
of  charterers  unless  caused  by  breakdown  of 
steamer. 

The  steamship  was  duly  placed  at  the  disposal 
of  the  charterers  under  the  charter-party,  and 
proceeded  under  the  charter-party  to  Pomaron,  in 
Spain,  where  she  loaded  a  cargo  under  the  charter- 
party,  for  which  bills  of  lading  were  signed  for 
delivery  of  the  said  cargo  at  St.  Petersburg. 

The  steamship  sailed  from  Pomaron  for  St. 
Petersburg  on  the  19th  Oct.  1902. 

On  the  28th  Oct.  1902,  while  in  the  course  of 
the  voyage  to  St.  Petersburg,  the  steamship 
grounded  at  or  near  Fairmunde,  in  the  Baltic, 
and  thereby  received  such  damage  as  to  render 
her  unfit  to  continue  the  said  voyage  without 
repair.  The  captain  accordingly  put  back  to 
Copenhagen  for  repairs,  where  the  vessel  arrived 
on  or  about  the  Ist  Nov.  1902,  and  the  necessary 
repairs  were  completed  on  the  1st  Dec.  1902.  The 
cargo,  or  part  of  it.  had  been  discharged  for  the 
purpose  of  the  repairs.  It  was  reloaded  after  the 
repairs  were  completed,  and  the  vessel  sailed 
from  Copenhagen  on  the  1st  Jan.  1903,  and 
arrived  at  Bevel,  at  the  entrance  of  the  Gulf  of 
Finland,  on  the  6th  Jan.  She  put  into  and 
stayed  at  Bevel  because  she  was  unable  to  pro- 
ceed further  towards  St.  Petersburg  by  reason  of 
ice.  She  is  still  at  Bevel,  not  frozen  in,  but 
awaiting  the  breaking  up  of  the  ice  at  St  Peters- 
burg and  the  approaches  thereto. 

In  these  cii*cumstances  a  dispute  arose  be- 
tween the  owners  and  the  charterers  under  the 
charter-party  as  to  the  period  for  which,  accord- 
ing to  the  true  construction  of  the  charter-party, 
the  payment  of  hire  should  cease  in  consequence 
of  the  damage  received  by  the  steamship  by 
grounding  as  aforesaid,  and  whether  hire  is  pay- 
able by  the  charterers  under  the  charter-party 
during  the  period  of  the  detention  of  the  ship  at 
Bevel. 

The  arbitrators  found  and  awarded  that  no 
hire  was  payable  hj  the  charterers  to  the  owners 
under  the  charter-party  for  the  period  from  the 
28th  Oct.  1902  until  the  20th  Dec.  1902  inclusive, 
but  that  hire  was  payable  by  the  charterers  to 
the  owners  in  respect  of  the  period  from  the 
20th  Dec.  1902  until  the  6th  Jan.  1903  inclusive. 

They  found  as  a  fact  that  the  port  of  St. 
Petersburg  became  closed  by  ice  on  the  26th  Nov. 
1902,  and  not  before,  and  that  by  reason  of  the 
ice  it  wab  practically  impossible  for  the  steam- 
ship, after  completion  of  her  repairs  as  afore-  I 


said,  to  get  nearer  to  St.  Petersburg  than  the 
port  of  Bevel,  where  she  now  lies.  They  farther 
found  as  a  fact  that,  if  the  steamship  had  not 
grounded  on  the  28th  Oct.  1902  and  received 
aamage  as  aforesaid,  she  could  easily  have 
reached  St.  Petersburg  and  have  discharged  her 
cargo  and  have  got  away  f i*om  that  port  before 
the  26th  Nov.,  and  before  the  port  of  St.  Peters- 
burg was  closed  by  ice. 

In  these  circumstances  it  was  contended  before 
the  arbitrators  on  behalf  of  the  charterers  that 
the  detention  of  the  ship  at  Bevel  was  a  deten- 
tion by  ice  caused  by  breakdown  of  steamer,  and 
that,  according  to  the  true  construction  of  the 
charter-party,  the  hire  ceased  during  the  period  of 
such  detention.  On  the  other  hand,  it  was  con- 
tended on  behalf  of  the  owners  that  the  detention 
at  Bevel  was  not  a  detention  by  ice  at  all,  or  that 
in  any  case  it  was  not  a  detention  by  ioe  caused 
by  breakdown  of  the  steamer,  and  that  therefore 
the  hire  continued  to  run  during  the  period  of 
such  detention. 

If  and  so  far  as  it  was  a  question  of  fact, 
the  arbitrators  awarded  and  determined  that  the 
detention  of  the  steamship  at  Bevel  was  a  deten- 
tion caused  by  breakdown,  and,  subiect  to  the 
opinion  of  the  court  on  the  question  hereinafter 
submitted,  they  awarded  and  determined  that  the 
hire  ceased  under  the  charter-party  during  the 
period  of  such  detention. 

The  question  for  the  opinion  of  the  court  was : 

Whether  upon  the  facts  stated  and  u^n  the 
true  construction  of  the  charter-party  hire  was 
and  would  be  payable  by  the  charterers  to  the 
owners  under  the  charter  during  the  detention  of 
the  ship  at  Bevel  awaiting  the  opening  of  the 
port  of  St.  Petersburg. 

If  the  court  should  answer  this  question  in  the 
negative,  then  the  award  as  above  stated  was  to 
stand. 

If  the  court  should  answer  the  question  in  the 
affirmative,  then  the  award  as  above  stated  was  to 
be  set  aside,  and  in  that  case  the  arbitrators 
awarded  and  directed  that  the  hire  continued  to 
run  at  the  rate  stipulated  by  the  charter-party, 
notwithstanding  the  detention  of  the  steamer  at 
Bevel. 

The  special  case  was  argued  before  Bidley,  J., 
and  the  learned  judge  held  that  the  decision  of  the 
arbitrators  was  right,  and  gave  judgment  in 
favour  of  the  charterers. 

The  shipowners  appealed. 

Sims  Williams  for  the  appellants.  —  The 
decision  of  the  learned  judge,  holding  that  the 
award  of  the  arbitrators  must  be  upheld,  was 
wrong.  Under  this  charter-party  the  liability  to 
pay  hire  would  not  cease  in  any  case  except  upon 
the  happening  of  one  of  the  events  specified  in 
clause  14.  The  detention  of  the  vessel  at  Bevel 
was  not  caused  by  any  one  of  those  events.  The 
vessel,  as  soon  as  she  was  repaired,  was  again  in 
an  efficient  statp,  and  the  liability  to  pay  hire 
would  again  arise.  It  had  been  decided  that  hire 
did  not  cease  to  be  payable  because,  owing  to 
accident,  the  vessel  was  delayed  for  repairs : 

HavelocTc  v.  OeddeSt  10  East,  555  ; 

Inman  Steamship  Company  v.  Bischoff^  47  L.  T. 

Bep.  581  ;  5  Asp.  Mar.  Law  Caa.  6 ;  7  App.  Cas. 

670. 

In  consequence  of    those  decisions  this  clause 
was  inserted  in  charter-parties.     In  Hogarth  v. 
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MiUer  Brother  and  Co,  (64  L.  T.  Eep.  205; 
7  Asp.  Mar.  Law  Oae.  1 ;  (1891)  A.  0.  48)  this 
clause  came  up  for  consideration,  and  it  was 
held  that  there  was  a  suspension  of  hire  onlj 
during  the  time  that  the  vessel  was  actually 
inefficient  for  service.  Even  if  this  detention  can 
be  said  to  have  been  caused  by  the  stranding  of 
the  vessel,  "  stranding  *'  is  one  of  the  excepted 
perils  specified  in  clause  16.  Clause  26  does  not 
provide  that  the  payment  of  hire  shall  cease  if 
there  is  a  detention  by  ice  caused  by  breakdown 
of  steamer.  It  is  an  entirely  separate  and  dis- 
tinct clause,  and  a  provision  for  toe  cesser  of  hire 
ought  not  to  be  read  into  it.  If  the  charterers 
have  any  remedy  under  clause  26,  it  is  a  remedy 
in  damages  only.  This  detention  by  ice  was  not 
"  caused  by  breakdown  of  steamer."  The  vessel 
after  she  was  repaired  was  not  broken  down  at 
all,  and  was  able  to  proceed  on  the  voyage.  She 
was  not  detained  by  ice,  for  she  was  not  frozen 
in  at  all.  At  Bevel  her  cargo  could  have  been 
discharged  and  forwarded  by  land  to  St. 
Petersburg. 

Scrutton,  K.C.  and  R.  W.  LoehnU,  for  the 
respondents,  were  not  called  upon  to  argue. 

Collins,  M.B. — I  think  that  this  appeal  must 
fail.  It  seems  to  me  that  clause  26  of  toe  charter- 
party  means  what  it  plainly  says :  '*  Detention  by 
ice  to  be  for  account  of  charterers  unless  caused 
by  breakdown  of  steamer."  The  steamer  was 
broken  down,  and  by  reason  of  that  breakdown 
she  was  so  long  delayed  that  she  was  unable  to 
proceed  on  the  voyage  as  far  as  St.  Petersburg  by 
reason  of  that  port  being  blocked  by  ice.  There- 
fore there  was  a  "  detention  by  ice,"  which  was 
not  to  be  "  for  account  of  charterers,"  but  was  to 
be  for  account  of  the  shipowners.  Therefore 
the  payment  of  hire  was  suspended  during  that 
detention.  This  appeal  fails,  and  must  oe  dis- 
missed. 

BoMBR,  L.J. — I  am  of  the  same  opinion. 
Mathew.  L.J.-I  agree,     j^^^  dUmUud. 

Solicitors  for  the  appellants,  Botterell  and 
Roche, 

Solicitors  for  the  respondents.  Downing,  Bolam, 
and  Co, 


Tuesday,  March  22, 1904. 

(Before  Collins,  M.B.,  Bombr  and 
Mathew,  L.JJ.) 

Prince  op  Wales  Dry  Dock  Company 
(Swansea)  Limited  v,  Fownes  Foroe  and 
Engineering  Company  Limited,  (a) 

APPEAL  from    the   KING*S    BENCH  DIVISION. 

Damages,  measure  of — Sale  of  goods — Disclaimer 
of  respoTisibUity  for  had  workmanship — Costs  of 
action  by  sub-vendee  against  purchaser  reason- 
ahly  defended. 

The  plaintiffs  having  undertaken  the  repairs  of  a 
steamship  for  the  owners,  employed  the  defen* 
dants,  an  engineering  company,  to  construct  a 
new  crank  shaft.  The  defendants  agreed  to  do 
so,  upon  the  terms  of  their  not  being  responsible 
for  fa/Uwe  of  material  or  workmanship  beyond 
the  replacement  of  faulty  work  supplied  by 
them, 

(a)  Reported  by  E.  JIanley  Smith,  Esq.,  Barrlster-at-Law. 


In  an  action  by  the  plaintiffs  against  the  ship- 
owners  to  recover  trie  price  of  the  shaft  which 
had  been  supplied  by  the  defendants,  the  ship- 
owners  counter-claimed  for  oamMges  for  breach 
of  contract  in  consequence  of  the  shaft  having 
broken  down  on  a  voyage. 

The  plaintiffs,  after  communicating  with  the 
defendants,  who  thereupon  repudiated  all  respon* 
sibility,  defended  the  counter-claim. 

The  shipowners  succeeded  on  their  counter-claim, 
the  shaft  being  found  to  have  been  of  faulty 
workmanship. 

In  an  action  by  the  plaintiffs  to  recover  from  the 
defendants  the  costs  of  the  shipowners*  counter- 
claim,  as  damages  resulting  from  the  defendants' 
breach  of  contract : 

Held,  that  the  terms  on  which  the  defendants  had 
supplied  the  shaft  did  not  relieve  them  from 
paying  these  costs ;  and  that  the  plaintiffs  were 
entitled  to  recover  the  costs  of  the  counter-claim 
except  so  far  as  they  were  increased  by  any  issue 
other  than  the  fauUiness  of  the  material  or  work- 
manship  of  the  shaft. 

Appeal  by  the  plaintiffs  from  the  judgment  of 
Kennedy,  J.  at  the  trial  of  the  action  without  a 
jury. 

The  action  was  brought  to  recover  from  the 
defendants  the  costs  which  had  been  incarred  by 
the  plaintiffs  in  defending  a  claim  made  again^ 
them  by  the  owners  of  the  steamship  Alcester, 

In  Jan.  1902  the  steamship  Alcester,  being  out 
of  repair  and  needing  a  new  crank  shaft,  was 
intrusted  by  the  owners  to  the  present  plaintiffs, 
the  Prince  of  Wales  Dry  Dock  Company  (Swansea) 
Limited,  to  have  the  necessary  work  carried  out. 

The  plaintiffs,  not  being  manufacturers  of 
crank  shafts,  ordered  one  of  the  defendant  com- 
pany. 

The  defendant  company  agreed  to  supply  a 
double  throw  ordinary  built  crank  shaft  for  the 
steamship  Alcester  for  the  sum  of  1502.,  and  their 
letter  which  constituted  their  acceptance  of  the 
plaintiffs'  order  contained  in  a  postscript  the 
following  clause : 

Note. — We  do  everything  in  our  power  to  insare 
good  material  and  workmanship,  together  with  qoiok 
dispatch,  bnt  disclaim  all  responsibility  for  failore  of 
either,  beyond  the  replacement  of  faolty  work  as  sup- 
plied  by  ns  (if  practically  possible  to  do  so). 

The  defendants  then  manufactured  and  sup- 
plied the  plaintiffs  with  a  crank  shaft,  and  the 
plaintiffs  put  it  into  the  ship. 

The  Alcester,  on  the  completion  of  the  repairs, 
started  on  a  voyage,  but,  in  consequence  of  the 
breaking  of  the  crank  shaft,  had  to  put  into 
Naples  for  temporary  repairs,  and  on  her  return 
to  England  she  had  to  be  fitted  with  a  new  crank 
shaft. 

The  owners  of  the  ship  refused  to  pay  the 

Slaintiffs  for  the  crank  shaft  which  had  broken 
own. 

The  plaintiffs  thereupon  brought  an  action  for 
the  price  of  the  shaft 

The  shipowners  delivered  a  counter-claim 
alleging  a  oreach  of  the  plaintiffs'  contract  in 
supplying  a  faulty  shaft,  the  amount  of  damages 
claimed  being  based  not  only  on  the  value  of  the 
crank  shaft,  but  also  on  the  detention  of  the  ship 
consequential  on  the  failure  of  the  crank  shaft. 

Upon  the  counter-claim  being  delivered,  the 
plaintiffs  at  once  communicated  with  the  present 
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defendants  for  their  opinion  as  to  the  course 
which  should  be  taken. 

The  defendants  gave  the  plaintiffs  the  most 
complete  assurance  that  there  was  nothing  faulty 
in  the  material  or  workmanship  of  the  shaft,  and 
suggested  that  the  reason  of  its  breaking  down 
was  the  bad  design,  for  which  thej  were  not 
responsible. 

Under  these  circumstances  the  plaintiffs  de- 
fended the  counter- claim  raised  Sj  the  ship- 
owners. 

At  the  trial  of  that  action  the  judge  found  that 
there  was  no  fault  in  the  design,  and  that  the 
cause  of  the  breakdown  of  the  shaft  was  faulty 
material  and  workmanship,  and  he  gave  judgment 
in  favour  of  the  shipowners  for  356t.  damages  and 
costs. 

Thereupon  the  plaintiffs  commenced  the  present 
action  to  recover  from  the  defendants  the  costs  of 
the  counter-claim  on  which  the  shipowners  had 
obtained  judgment. 

At  the  trial  of  this  action  without  a  jury, 
Kennedy,  J.  gave  judgment  for  the  defendants. 

The  plaintiffs  appe^Qed. 

Bailhache  for  the  plaintiffs. — The  costs  of  the 
counter-claim  made  by  the  shipowners  which  the 
plaintiffs  have  incurred  are  damages  which  might 
reasonably  be  supposed  to  have  been  in  the  con- 
templation of  the  present  plaintiffs  and  defen- 
dants, at  the  time  of  the  contract  between  them, 
as  the  probable  result  of  a  breach  of  the  contract ; 
and  prima  facie  the  plaintiffs  are  entitled,  there- 
fore, to  succeed  in  this  action : 

Hammond  v.  Bwsey,  20  Q.  B.  Div.  79. 

The  postscript  to  the  defendants'  letter  accepting 
the  plaintiffs'  offer  does  not  relieve  the  defen- 
dants from  that  common  law  liability  to  pay  the 
damages  now  claimed.  The  effect  of  the  post- 
script is  merely  to  relieve  the  defendants,  if  they 
should  supply  a  new  crank  shaft,  from  the  natural 
and  direct  damages  arising  from  a  breach  of  con- 
tract to  supply  a  good  shaft.    He  referred  to 

Agius  V.  Great  Western  Colliery  Company^  80  L.  T. 
Bep.  140 ;  (1899)  1  Q.  B.  413. 

/.  A,  Hamilton,  K.O.  {Lewis  Noad  with  him)  for 
the  defendants. — The  defendants  did  not  request 
the  plaintiffs  to  defend  the  counter-claim.  They 
repudiated  all  liability.  They  are  protected  by 
the  postscript,  which  relieves  them  from  the  lia- 
bility to  pay  these  costs  as  being  damages  arising 
from  their  breach  of  contract  to  supply  a  properly 
made  crank  shaft.  The  object  of  the  clause  in  the 
portscript  is  to  relieve  them  from  all  daoiages  in 
respect  of  a  breach  of  the  contract  beyond  the 
liability  to  replace  faulty  material  or  workman- 
ship. 

Collins,  M.R. — This  is  an  appeal  from  a 
decision  of  Kennedy,  J.,  and  it  certainly  raises 
a  point  of  some  nicety.  It  is  perfectly  clear  law, 
since  the  decision  of  Hammond  v.  Bussey  {ubi  sup.) 
in  this  court,  that,  unless  there  is  some  special 
bargain  between  tbe  plaintiffs  and  the  defendants, 
the  plaintiffs  are  entitled  to  recover  these  costs 
from  the  defendants,  and  the  only  point  in  this 
case  is  whether  the  terms  of  the  contract 
between  tbe  plaintiffs  and  tbe  defendants  were 
such  as  to  exclude  the  liability  of  the  defen- 
dants to  pay  tbe  costs  in  question.  That  de- 
pends upon  tbe  terms  of  the  postscript  to  the 
defendants'  letter,  by  which  they  said  tbat  they 


did  everything  in  theii*  power  to  insure  good 
material  and  workmanship,  but  disclaimed  all 
responsibility  for  failure  of  either  beyond  the 
replacement  of  faulty  work  if  practically  possible 
to  do  so.  Now,  it  seems  to  me  that  that  clause 
is  not  introduced  with  any  reference  or  relation 
whatsoever,  either  express  or  implied,  to  costs 
under  any  possible  circumstances.  What  the 
clause  is  addressed  to  is  the  substitution  for  the 
general  liability  to  pay  general  damages  conse- 
quential upon  the  breakdown  of  the  machinery, 
of  an  obligation  to  replace  the  shaft,  but  that 
obligation  is  lust  as  much  a  binding  obligation  as 
was  the  obugation  upon  them,  in  the  first 
instance,  to  furnish  a  good  shaft.  That  obligation 
is  certainly  undertaken  by  them  in  their  letter, 
but  it  is  qualified  by  the  postcript,  with  the  result 
that  an  immunity  is  secured  for  them  from  what 
are  called  general  damages — i.e.,  loss  of  time  and 
so  on — incidental  to  and  following  upon  the  de- 
livery of  a  bad  shaft.  They  have  secured  that 
immunity  and  have  taken  upon  themselves  the 
responsibility  of  replacing  faulty  or  defective 
work  by  the  substitution  of  another  shaft.  Bat 
when  that  liability  has  been  substituted  for  the 
other,  the  clause  has  accomplished  its  purpose. 
It  was  essential  to  the  determination  of  the 
question  whether  or  not  that  liability  existed  that 
it  should  be  ascertained  whether  the  shaft  sup- 

5 lied  was  defective  in  material  or  workmanship, 
'hat  point  has  been  ascertained  in  the  action 
brought  by  the  shipowners,  at  the  expense  of  the 

glaintiffs  in  the  present  action,  and,  according  to  the 
iw  as  laid  down  in  Hammond  v.  Busaey  (ubi  tttp.), 
they  are  clearly  entitled  to  be  reimbursed  by  the 
defendants,  unless  the  defendants  have  contracted 
themselves  out  of  that  liability.    In  my  judgment 
the  defendants  have  not  limited  itheir  liabiBty  in 
that  way,  and  they  stand  unprotected  from  their 
common  law  liability.    It  is  clear  to  me  that  the 
rule  laid  down  in  Hammond  v.  Busaey  {ubi  sttp.) 
must  be  read,  as  is  repeatedly  stated  in  the  judg- 
ment, with  reference  to  the  facts  of  that  case.  The 
court  in  that  case  held  that  the  liability  of  the 
defendant  to  pay  the  plaintiff's  costs  was  not 
a  liability  which  attached  under  the  first  part  of 
the  rxHeinHadley  v.  Baaendale  (9  £x.  341),  which 
refers  to  damages  arising   naturally  fix>m  the 
breach   of  contract.    The   court   held    that  tbe 
liability  came  under  the   second  branch  of  the 
rule,  tbat  tbe  damages    were    such    as    might 
reasonably  be  supposed  to  have  been  in  the  con- 
templation of  the  parties,  when  they  made  the 
contract,  as  the  probable  result  of  a  breach  of  it 
That,  I  think,  justifies  me  in  saying  that  this 
clause  does  not  prima  fade,  and  cannot  be  taken 
ftrimd  facie  to,  relieve  the  defendants  from  an 
obligation  to  pay  these  cohts,  which  do  not  flovr 
direotly  from  the  original  breach  of  contract,  but 
arise  necessarily  from  the  conduct  of  the  parties 
after  the  breach.    The  conduct  of  the  defendants 
after  their  breach  of  contract  was  such   as  to 
make  it    most  reasonable  on   the  part  of  tbe 
plaintiffs   to    defend    the    claim    made   against 
them  by  the  shipowners.     It  would  even  have 
been  unreasonable  for  them  not  to  do  so.    They 
trusted    to  the  assurances  given    them  by  the 
defendants  that  the  shaft  had  been  properly  con- 
structed,  and,    having    therefore    defended  tbe 
claim  and  thereby  incurred  costs,  it  seems  to  me 
that  the  liability  which   they  then  incurred  is 
altogether  outside  tbe  conditions  of  the  clause  on 
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which  the  defendants  relj.  I  think  that  on  the 
true  oonstmotion  of  the  contract  the  parties  stand 
with  their  common  law  rights,  noon  the  point  now 
in  dispute,  quite  unimpaired.  On  these  grounds, 
though  I  recognise  the  difficulty  of  the  case,  I  feel 
bound  to  differ  from  the  conclusion  arrived  at  by 
Kennedy,  J.,  and  in  my  judgment  the  appeal 
ought  to  be  allowed. 

S.OMBB,  L.J. — This  case  depends  upon  the  con- 
struction of  a  postscript  to  a  letter  written  by 
the  defendants,  and  the  postscript  is  so  loosely 
framed  that  I  am  not  surprised  that  it  has  given 
rise  to  a  difference  of  judicial  opinion.    It  has 

Snzzled  me  a  good  deal,  and  I  cannot  say  that  my 
oubts  are  wholly  removed,  bat,  on  the  whole,  I 
have  come  to  the  conclusion  that  the  appeal  ought 
to  succeed.  The  meaning  that  I  attach  to  the 
postscript  in  question  is  this:  The  defendants 
contracted  that,  in  case  of  the  failure  of  the  shaft 
that  they  sold,  by  reason  of  faulty  material  or 
workmanship,  they  were  to  be  uable  at  any 
rate  to  the  extent  of  replacing  the  faulty  work, 
but  were  not  to  be  liable  further  by  way 
of  contract;  that  is  to  say,  they  were  not 
to  be  liable  for  further  loss  beyond  the  cost 
of  replacing  the  shaft  for  the  faulty  work. 
But  then  what  flows  from  the  fact  of  there 
being  a  contract  of  this  limited  kind  P  Suppose 
that  the  shipowners  had  brought  an  action 
against  the  present  plaintiffs  in  respect  of  the 
failure  of  the  shaft,  but  limiting  their  claim  to 
damages  to  the  value  of  a  new  shaft ;  and  suppose 
that  the  plaintiffs  informed  the  present  defen- 
dauts  that  the  action  had  been  brought  against 
them,  and  then,  upon  the  assurance  of  the  defen- 
dants that  there  was  nothing  faulty  in  the  work- 
manship of  the  shaft,  had  defended  the  action  in 
the  interests  both  of  themselves  and  of  the  defen* 
dants.  Then  at  the  trial  of  that  action  it  is  found 
that  the  workmanship  is  faulty,  and  accordingly 
a  new  shaft  has  to  be  delivered.  In  such  a  case 
I  should  say  that,  within  the  meaning  of  the 
decision  in  Hammond  v.  Bussey  {ubi  sup.),  the 
costs  of  the  defence  could  be  said  to  be  damages 
which  might  reasonably  be  supposed  to  have  been 
in  the  contemplation  of  the  parties  at  the  time 
when  they  made  the  limited  contract  that  I  have 
indicated,  and  for  that  reason  I  thick  that  the 
costs  in  such  a  case  as  that  could  be  recovered  by 
the  plaintiffs  from  the  defendants.  Now,  apply 
that  to  the  present  case.  Here  wa^i  an  action 
against  the  plaintiffs  on  the  ground  of  faulty 
workmanship,  and  the  relief  iucladed  a  claim 
for  damages  for  the  price  of  a  new  shaft; 
in  other  word?,  for  delivery  of  a  new  shafc 
as  part  of  the  damages  resulting  to  the 
ultiniate  purchasers  of  the  shaft  because  of  its 
faulty  construction.  It  is  true  that  the  action 
also  contained  a  claim  for  further  damages,  but, 
when  the  defence  had  to  be  put  in,  the  then 
defendants  (the  present  plaintiffs)  had  to  consider 
that,  as  to  a  great  part  of  the  action,  it  obviously 
concerned  the  present  defendants  on  what  I  have 
called  their  limited  contract,  and  they  accordingly 
consulted  with  the  defendants.  The  defendants 
then  claimed  the  protection  of  this  clause,  and 
said  that  the  shaft  was  not  faulty  in  materiiil  or 
workmanship.  Thereupon  the  present  plaintiffs 
defended  the  action  brought  against  them,  and 
under  the  circumstances  I  think  that  their 
defence  was  reasonable  and  proper  so  far  as  con- 
cerns their  costs  in  defending  that  part  of  the  1 


action  in  which  a  claim  was  made  for  a  new  shaft. 
Those  costs  were  reasonably  incurred,  and  the 
plaintiffs  are  entitled  to  say,  as  against  the 
present  defendants,  that  these  costs  must  be 
taken  to  have  been  in  the  contemplation  of  the 
parties  as  damages  reasonably  likely  to  flow  from 
a  breach  by  the  defendants  of  their  limited  con- 
tract. Then  the  question  arises,  How  are  those 
costs  to  be  ascertained  ?  It  appears  to  me  that 
the  right  order  to  make  is  that  the  plaintiffs  are 
entitled  to  the  costs  of  the  action  except  so  far  as 
those  costs  were  increased  by  any  issue  other  than 
the  issue  I  have  mentioned. 

Mathbw,  L.J.  concurred. 

/.  A.  HamUtan,  K.O. — Will  your  Lordships 
make  an  order  that  the  costs  should  be  divided 
in  the  proportion  which  the  plaintiffs'  interests 
bear  to  the  defendants'  interests?  The  ship- 
owners recovered  356Z.  from  the  present  plaintiffs, 
and  the  present  defendants  are  interested  in  that 
sum,  as  your  Lordships  hold,  to  the  extent  of  only 
150L 

Collins,  M.R. — We  think  that  the  order 
suggested  by  my  brother  Bomer  is  the  right  one, 
and  the  plaintiffs  will  have  the  costs  of  the  ship- 
owners' counter-claim,  except  so  far  as  they  were 
enhanced  by  other  issues,  if  any. 

Appeal  allowed. 

Solicitors  for  the  plaintiffs,  Williamson,  Hill, 
and  Co. 

Solicitors  for  the  defendants,  Farrar,  Porter, 
and  Co.,  for  G.  F.  Hill  and  Son,  Cardiff. 


Tuesday,  March  22, 1904. 

(Before  Collins,  M.R.,  Romeu  and 
Mathbw,  L.JJ.) 

Seable  v.  Lund,  (a) 

APPEAL  FBOM  THE   KINOES   BENCH   DIVISION. 

Bill  of  lading — Liberty  to  over-carry  goods  if 
discharge  cannot  be  effected  without  undue  deten- 
tion— Discharge  prevented  by  delay  at  previous 
port — Delay  caused  by  negligence  of  shipowner's 
agent  —  Remotfuetts  of  damage  —  Liability  of 
shipowner. 

A  bill  of  lading  contained  the  following  clause :  "  If 
in  the  opinion  o/  the  master  discharge  cannot  be 
effected  without  undue  detention,  the  steamer 
shall  have  liberty  to  over-carry  the  cargo  to 
London  at  merchant's  risk,  and  deliver  thtre  to 
consignees  or  their  assigns.** 

The  ship  was  delayed  at  a  port  of  call  in  the 
course  of  her  voyage  by  tne  negligence  of  the 
shipowner's  agents,  toith  the  result  that,  on  her 
arrival  at  the  port  where  the  goods  were  to  be 
discharged,  the  master  found  that  the  discharge 
could  not  be  effected  without  undue  detention, 
and  he  therefore  over-carried  the  goods  to 
London. 

In  an  action  by  the  consignee  to  recover  damages 
for  the  over-carriage  of  the  goods  : 

Held,  affirming  the  decision  of  Kennedy,  J.  (88 
L.  T.  Rep.  863;  9  Asp.  Mar.  Law  Cas.  419), 
that  the  damage  was  not  so  remote  from  the 
negligence  of  the  shipowner's  agents  as  to  dis- 
entitle the  consignee  from  succeeding  in  the 
action. 

la)  Uoported  by  £.  Mamlky  SMITH,  Esq.,  Bftirister-at-Law. 
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Appeal  by  the  defendaxit  from  the  judgment  of 
Kernedy,  J.  at  the  trial  of  the  action  without  a 
jury. 

The  action  was  brought  against  the  owner  of 
the  steamship  Yarrawonga  to  recover  damages 
for  the  breach  of  a  contract  contained  in  a  bill  of 
lading. 

The  Ycmrawonga  was  one  of  a  line  of  steamers, 
known  as  the  Blue  Anchor  Line,  regularly  running 
between  Australian  ports,  of  which  Melbourne 
was  one,  and  London,  and  calling  on  the  way  at 
Durban  and  Cape  Town. 

Li  Sept.  1901  the  plaintiff  shipped  on  the  Yat-ra- 
wonga  at  Melbourne  forty-five  cases  of  merchan- 
dise and  1750  bales  of  fodder,  to  be  delivered  at 
Cape  Town. 

The  bills  of  lading  contained  an  option  for  the 
consignees  to  require  delivery  at  Durban,  and  also 
contained  the  following  clause  : 

If  in  the  opinion  of  the  muster  diacbarge  cannot  be 
effected  without  undne  detention,  the  steamer  shall  have 
liberty  to  over-carry  the  cargo  to  London  at  merchant's 
risk,  and  deliver  there  to  consignees  or  their  assigns. 

On  the  25th  Oct.  the  Yarrawonga  arrived  at 
Durban. 

On  the  assumption  that  she  would  leave 
Durban  ajid  arrive  at  Cape  Town  in  due  course 
four  days  later,  the  plaintiff  secured  a  berth  for 
her  at  Cape  Town  for  the  day  when  she  ought  to 
arrive  there. 

The  ship  was,  however,  delayed  at  Durban. 

This  delay  was  caused  to  some  extent  by  bad 
weather,  and  by  a  strike  of  the  labourers  there, 
but  chiefly  by  a  blunder  on  the  part  of  the  defen- 
dant's agents,  who  directed  the  plaintiff's  cargo 
to  be  discharged.  The  mistake  was  discovered 
and  the  cargo  wa8  reshipped  on  the  Yarrawonga, 

In  consequence  of  this  delay  the  ship  arrived 
at  Cape  Town  several  days  later  than  had  been 
expected,  and  on  her  arrival  there  the  berth  that 
had  been  secured  for  her  was  occupied  by  another 
vessel. 

The  South  African  war  was  at  that  time  being 
carried  on,  and  the  harbour  at  Cape  Town  was 
consequently  in  a  very  congested  condition. 

The  master  was  honestly  and  reasonably  of 
opinion  that  the  cargo  could  not  be  discharged 
there  without  undue  detention  of  the  ship,  and  he 
decided  to  carry  it  on  to  London. 

This  he  did,  and  the  cargo  had  then  to  be 
brought  back  to  Cape  Town  at  considerable 
expense. 

At  the  trial  of  the  action  before  Kennedy,  J. 
without  a  jury,  the  learned  judge  said  it 
was  the  f^ict  that  there  would  have  been  no 
need  for  undue  detention  at  Cape  Town  but 
for  what  happened  at  Durban,  and  that,  but 
for  the  want  of  reasonable  care  on  the  part 
of  the  defendant's  agents  there,  the  vessel 
might  have  been  discharged  without  undue  delay 
at  Cape  Town.  He  held  that  the  damage  suffered 
by  the  plaintiff  by  the  over-carriage  of  the  cargo 
to  London  was  not  too  remote  from  the  negligence 
of  the  defendant's  agents  at  Durban,  and  that  the 
plaintiff  was  entitled  to  recover  in  the  action. 

The  case  is  reported  88  L.  T.  Rep.  863 ;  9  Asp. 
Mar.  Law  Cas.  419. 

The  defendant  appealed. 

J.  A.  Hamilton^  K.C.  and  Loehnis  for  the  de- 
fendant. 

Scrutton,  K.C.  and  Lech  for  the  plaintiff. 


Collins,   M.R. — This   is    an    appeal  from  a 
decision  of  Kennedy,  J.,  who  gave  judgment  in 
favour  of  the  plaintiff  in  an  action  against  a  ship- 
owner to  recover  damages  for  negligently  over- 
carrying   the   plaintiffs    cargo.      The  cargo  in 
question  was  shipped  on  the  defendant's  steam- 
ship,   which  performed  round  voyages  between 
Australia  and  London,  calling  at  Durban  and 
Cape  Town  on   the    way.      It    appears    from 
the  evidence  that    these  voyages  are   acoomp- 
lished    with    great    regulari^,    and    the    times 
of  the  ship's  arrival  at   the  various  ports  can 
be  calculated  with  considerable    nicety.      The 
cargo  in  question  was  shipped  in  Austmli-i  for 
delivery  at  Cape  Town,  witn  an  ootion  for  the 
consignees  to  require  delivery  at  Durban.    The 
vessel  arrived  at  Durban  on  the  25th  Oct.,  which 
was  the  exact  day  that  she  was  expected  there. 
The    plaintiff    did    not    exercise  his  opdon    to 
require  delivery    there,    but,   by  a    blunder  on 
the  part  of  someone  for  whom  the  defendant  is 
responsible,  the  cargo  was  discharged  at  Durban. 
The  mistake  was  then  discovered,  and  the  carao 
I  was  reshipped.    Now,  on  the  25th  Oct.,  when  the 
vessel  arrived   at  Durban,    the    plaintiff   made 
arrangements  on  the  footing  of  the  vessel's  depar- 
ture for  Cape  Town  on  the  following  Tuesday, 
and  he  secured  a  berth  at  Cape  Town  for  the  fol- 
lowing   Saturday    where    his    cargo    might    be 
discharged.    At  Durban  the  ship  met  with  some 
difficulties  both  from  the  weather  and  from  labonr 
disputes,   but  Kennedy,  J.  at   the   trial,  after 
maJdng  allowance    for    the  delay  thus  caoaed, 
came  to  the  conclusion  that,  if  the  ship  had  not 
been  delayed  also  by  the  blunder  which  reenlted 
in  the  cargo  in  question  being  discharged  and 
then  i*eshipped,  the  vessel  might  have  left  Durban 
on  the  Tuesday,  and  have  arrived  at  Cape  Town  in 
time  to  make  use  of  the  berth  which  the  plaintiff 
had  secured.    The  learned  judge  found  that  this 
blunder  in  fact  caused  a  delay  of  two  or  three 
days.      There   were  other  things  which   caused 
delay,  but,  if  it  had  not  been  for  the  delay  caused 
by  this  blunder,  the  vessel  would  have  arrived  at 
Cape  Town  in  time  to  get  the  benefit  of  the  berth 
that  had  been  secured.    That  is  the  finding  of 
the  learned  judge,  and  there  was  ample  material 
before  him  upon  which  he  might  fairly  come  to 
that   conclusion.    When   the    vessel  arrived  at 
Cape  Town  the  berth  that  had  been  secured  was 
no  longer  available.   The  bills  of  lading  contained 
a  clause  providing  that  if  in  the  opinion  of  the 
master  discharge  could  not  be  effected  without 
undue  detention,  the  steamer  was  to  have  liberty 
to  over-carry  the  cargo  to  London  at  merchimt^s 
risk  and  deUver  them  to  the  consignees  or  their 
assigns.    The  master,  in  the  exercise  of    what 
was  found  by  Kennedy,  J.  to  be  a  sound  judg- 
ment, was  of  opinion  that,  having  regard  to  the 
congestion  of  shipping  in  the  Imrbour  at  Cape 
Town,  the  discharge  of  the  cargo  could  not  be 
effected  without  undue  detention,  and  he  dedded 
to  carry  the  cargo  on  to  London.    The  cac^ 
was  accordingly  carried  to  London,  and  then  had 
to  be  brought  back  to  Cape  Town,  and  these 
proceedings  very  naturally  involved  the  plaintiff 
in  considerable  expense.    The  action  is  brought 
to    recover   the   damages  caused   by  the   over- 
carriage  ot  the  goods.    The  question  is  whether 
the  chain  of  casuality  between  the  negligence  at 
Durban  in  discharging  the  plaintiff's  cargo,  which 
caused  the  vessel  two  or  three  days'  delay,  and 
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the  late  arrival  at  Cape  Town  which  resulted  in 
the  loss  of  the  berth  and  the  carrying  on  of  the 
cargo  to  London  has  been  sufficiently  established. 
In  my  opinion  it  has,  and  none  the  less  because 
the  master  in  the  exercise  of  his  discretion  elected 
to  make  use  of  the  option  of  carrying  the  cargo 
on  to  London.    There  was  no  negligence  or  im- 
proper conduct  on  his  part    I  think  that  the 
damage  all  i*esulted  from  the  negligence  which 
occunned  at  Durban,  and  which  caused  the  vessel 
to  lose  tho  berth  that  had  been  secured  at  Cape 
Town.      The   consequence    is    one    that    mieht 
reasonably  be  anticipated  and  regarded  as  fol- 
lowing naturally  on  the  act  of  negligence.    That 
seems  to  me  to  be  the  legal  and  practical  view  of  the 
matter.    The  ship  made  the  voyages  so  regularly 
that  the  day  of  her  arrival  at  Cape  Town  could  be 
calculated    with   considerable  exactness,  and   a 
berth  was  secured  for  her  there  in  view  of  the 
voyage  there  from  Durban  being  completed  in 
the  usual  time.     The  vessel  did  not  arrive  at 
Cape  Town  as  soon  as  she  ought  to  have  done  in 
consequence  of  the  blunder  at  Durban,  and  this 
blunder   was  made  by  someone  for  whom   the 
defendant  is  responsible.      The  defendant  now 
says  that  the  damage  is  too  remote,  but  from  the 
correspondence  it  appears  that  he  himself  took 
the    view     which    was    afterwards     taken     by 
Kennedy,    J.      I    think    that    the    decision    of 
Kennedy,  J.  was   right,  and  that  the   appeal 
must  be  dismissed. 

BoMBB,  L.J. — The  circumstances  of  this  case 
are  somewhat  complex,  but  I  am  not  prepared  to 
differ  from  Kennedy,  J.,  who  has  held  that  the 
non-discharge  of  the  plaintiff's  goods  at  Cape 
Town  was  caused  by  the  negligence  of  the  defen- 
dant's agents  at  Durban.  The  damage  of  the 
plaintiff  is  not  too  remote.  He  is  entitled  to 
succeed  in  this  action,  and  the  appeal  must  fail. 

Mathew,  L.  J.  concurred.  ^^^^  dUmined. 

Solicitors :  for  the  plaintiff,  MeUor,  Smithy  and 
May ;  for  the  defendant,  Thomas  Cooper  and  Co. 
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KING'S   BENCH  DIVISION. 

March  10, 11, 14,  and  21,  1904 

(Before  Bigham,  J.) 

Gbanoe  and  Co.  V,  Taylor,  (a) 

BUI  of  lading — Construction — Bulk  cargo — Un- 
divided portions  of  bulk — "  Each  bill  of  lading 
to  bear  its  proportion  of  damage  " — Error  in 
apportioning — Short  delivery. 

BiUs  of  lading  for  undivided  portions  of  a  bulk  cargo 
of  grain  contained  the  following  clause  and 
note  in  margin :  **  If  the  parcel  herein  signed 
for  constitutes  part  of  a  laraer  bulk  shipped 
without  separation  into  parcels^  as  per  bills  of 
lading,  each  bill  of  lading  shall  bear  its  due 
proportion  of  shortage  or  damage  and  {or)  sweep- 
ings, if  any  ;" 

**Part  of  a  parcel,  shipped  vrithout  separation. 
Each  bill  of  lading  to  bear  its  proportion  of 
shortage  and  damage,  if  any,** 

By  an  error  in  apportioning  damped  grain  one 

(«)  Reported  by  W.  Tbbvob  Turton,  Esq..  BarrlBter-ftt-Law. 


consignee  received  a  full  consignment  of  sound 
grain.  One  of  the  other  consignees,  refusing  to 
a^icept  more  than  his  proportionate  share  of 
damped  grain,  received  a  consigntnent  which 
was  108  quarters  short. 
Held,  in  an  action  for  short  delivery,  that  the  error 
was  caused  by  the  consignees*  agents,  and  that 
the  clause  in  the  bills  of  lading  cast  no  duty  on 
the  shipowner  to  apportion  the  good  and 
unsound  grain. 

Claim  a^inst  shipowner  for  short  delivery  of  a 
quantity  of  maize  shipped  under  bills  of  lading 
on  board  the  Palestrina  and  discharged  at  the 
Victoria  Docks,  and  for  breach  of  contract  con- 
tained in  the  bills  of  lading  and  for  conversion  of 
the  plaintiffs'  goods. 

The  cargo  of  maize  was  in  bulk,  and  bills  of 
lading  were  given  in  respect  of  undivided 
portions. 

The  plaintiffs  were  indorsees  of  two  of  the  bills 
of  lading. 

The  bills  of  lading  contained  the  following 
clause  and  impressed  note  in  the  margin : 

If  the  parcel  herein  signed  for  oonstitntes  part  of 
larger  bulk  shipped  without  separation  into  parcels,  as 
per  bills  of  lading,  each  bill  of  lading  shall  bear  its  due 
proportion  of  shortage  or  damage  and  (or)  sweepings,  if 
an>.  Part  of  a  parcel,  shipped  without  separation. 
£«oh  bill  of  lading  to  bear  its  proportion  of  shortage 
and  damage,  if  any. 

By  an  error  in  apportioning,  one  consignee 
received  a  complete  consignment  of  sound  grain 
and  tbe  plaintiffs,  refusing  to  accept  more  than 
their  proportion  of  damaged  grain,  brought  an 
action  for  short  delivery. 

The  facts  sufficiently  appear  in  the  following 
considei'ed  judgment. 

Hamilton,  K.C.  and  Leek  for  the  plaintiffs^ 
Carver,  K.C.  and  Adair  Boche  for  the  defendajits. 

The  following  cases  and  Act  were  cited : 

Porteous  v.  Watney,  39  L.  T.  Rep.  195  ;  4  Asp.  Mar. 

Law  Cas.  34 ;  3  Q.  B.  Div.  534,  at  p.  542,  per 

Brett,  L.  J. ; 
Petrocochino  v.  Bott,  30  L.  T.  Rep.  840 ;  2  Asp.  Mar. 

L*w  Cas.  310  ;  L.  Rep.  9  C.  P.  355  ; 
SpicetY.  Martn,  60  L.  T.  Rep.  546  ;  14  App.  Cas.  12  ; 
Nottingham   Patent   Brick  and  ISle   Company  v. 

Butler,  15  Q  B.  Div.  261,  at  p.  268,  per  Willes.  J.; 
Collins  V.  Ca»tle,  57  L.  T.  Rep.  764 ;  36  Ch.  Div. 

243; 
The  London    and    St.  Catherine  Dock  Act   1864 

(27  &  28  Vict.  c.  178),  s.  120. 

Cur.  adv.  vult, 

BiGRAM,  J. — This  is  an  action  by  indorsees  of 
bills  of  lading  against  shipowner  to  recover 
damages  for  short  delivery  of  a  quantity  (108 
quarters)  of  m&ize.  The  defence  is  that  the  maize 
was  delivered  to  tbe  dock  company,  and  that  they 
were  tbe  agents  of  the  plaintiffs  to  receive  it.  The 
defendants'  ship,  the  Palestrina,  took  on  board  a 
large  quantity  of  maize  in  bulk  at  Odessa  to  be 
carried  to  London.  The  shipper  asked  for  and 
obtained  from  the  defendants  several  bills  of 
lading,  each  being  for  an  undivided  portion  of  the 
bulk.  This  was  done  to  facilitate  the  sale  of  the 
maize.  The  bills  of  lading  contained  the  following 
clause :  **  If  the  parcel  herein  signed  for  consti- 
tutes part  of  a  larger  bulk  shipped  without 
separation  into  parcels,  as  per  bills  of  lading,  each 
bill  of  lading  shall  bear  its  due  proportion  of 
shortage  or  damage  and  (or)  sweepings,  if  any  ** ; 
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and  in  the  margin  th«>re  was  an  impressed  note : 
"  Part  of  a  parcel,  shipped  without  separation. 
Each  hill  of  ladin^j^  to  bear  its  proportion  of 
shortage  and  damage,  if  any.'*  Two  of  these 
bills  of  lading  came  into  the  hands  of  the  plain- 
tiffs, who  were  bujers  of  the  portion  of  the  bulk 
thereby  represented.  The  bills  of  lading  for  the 
remainder  reached  the  hands  of  other  buyers, 
among  whom  was  a  Mr.  Paul.  The  Teasel  arrived 
in  London  and  went  to  the  I  jetty  of  the  Victoria 
Dock,  when  she  began  her  discharge  by  means  of 
an  elevator  which  stands  on  that  jetty.  The  maize 
was  gathered  under  the  open  hatchways  and  then 
lifted  in  the  elevator  over  the  ship's  side  and  shot 
into  the  barges  of  the  bills  of  lading  holders. 
Mr.  Paul  came  first  in  time,  and  therefore  first  in 
turn,  and  received  his  full  bill  of  lading  quantity. 
Before  the  discharge  to  him  was  completed,  but 
when  it  was  too  late  to  stop  it,  part  of  the  remain- 
ing bulk  was  found  to  be  heated.  This  heated 
grain  was  put  on  the  quay,  and  was  there  appor- 
tioned among  the  different  bill  of  lading  holders, 
108  quarters  being  the  quantity  which  ought  to 
have  been  taken  by  Mr.  Paul  as  the  quantity 
applicable  to  his  bill  <if  lading.  He  had,  how- 
ever,  already  received  and  taken  away  his  full 
quantity  in  sound  maize.  The  result  was  that  at 
the  end  of  the  discharge  the  plaintiffs  found  that 
unless  they  took  the  108  quarters  they  would  be 
short  by  that  quantity  of  their  share  of  the  bulk. 
They  refused  to  take  the  108  quarters,  alleging 
that  if  they  did  so  they  would  be  saddled  with 
more  than  their  proper  proportion  of  heated 
grain,  and  they  then  brought  tnis  action. 

The  question  is  whether  the  shipowners  are 
liable.  The  answer  depends  on  the  nature  of  the 
obligations  of  the  shipowner  under  the  bill  of 
lading  contract  and  on  the  usage  or  practice 
ordinarily  followed  in  the  discharge  of  those 
obligations.  The  bill  of  lading,  of  course,  obliges 
the  shipowner  to  deliver  goods  corresponding  with 
the  description  in  the  document,  and  it  also  obliges 
him  to  deliver  such  goods  to  the  proper  person  to 
receive  them.  But  the  plaintiffs  contend  that, 
having  regard  to  the  words,  '*  each  bill  of  lading 
to  bear  its  own  proportion  of  damage,"  the 
obligation  is  not  discharged  by  a  mere  delivery 
of  the  bill  of  lading  quantity,  out  delivery  must 
in  such  case  be  made  up  by  the  shipowner  of  the 
proper  proportions  of  sound  and  damaged.  It  is 
said  that  the  bill  of  lading  is  a  contract  between 
the  holder  and  the  shipowner  and  between  no 
other  persons,  and  that,  as  between  those  two 
parties,  the  words  relied  upon  can  have  no  other 
meaning  than  that  contended  for.  I  am  of 
opinion  that  the  words  put  no  such  burden  on 
the  shipowner.  It  would  be  very  unreasonable  if 
they  did.  The  delivery  is  made  to  the  barges  of 
the  receivers  turn  and  turn  about.  At  first 
nothing  but  sound  grain  may  come  out  of  the 
ship,  and  it  will  be  impossible  to  say  whether 
there  will  be  any  damaged  grain  or,  if  any,  how 
much.  Again,  the  character  of  the  damage  may 
vary  very  much;  some  part  may  be  badly 
damaged  and  the  other  part  only  slightly.  How 
is  the  shipowner  to  foresee  this,  and  how,  where, 
and  when  is  he  to  sort  the  grain  P  Skilled  men 
are  required  for  such  work ;  the  crew  cannot  do 
it.  Is  the  shipowner  to  find  and  employ  such 
men?  Then,  where  is  the  sorting  to  be  done  P 
It  cannot  be  done  in  the  ship.  Is  the  shipowner 
to  hire  quay  space  for  the  work  P    And  when  is 


it  to  be  done  P    Until  the  last  parcel  of  the  bulk 
is  out  the  sorting  is  impossible.    Must  the  ship- 
owner hold  back  all  dehvery  until  that  point  in 
the  discharge  is  reached?      I  agree  with  Mr. 
Hamilton  that  the  mere  difficulty  or  even  impossi- 
bility of  discharging  a  duty  affords  no  excuse  for 
a  breach  if  in  fact  the  duty  has  been  undertaken ; 
but  when  I  am  asked  to  say  that  the  shipowner 
has  undertaken  the  difficult  duty  here  contended 
for  I  expect  to  find  plain  and  unambiguous  words 
imposing  it.    I  do  not  find  such  words  in  this 
case.    If  the  shipowner  had  given  but  one  bill  of 
lading  for  the  whole  parcel  his  duty  would  have 
been  completely  discharged    by   deliveripg  the 
grain  with  the  damagtsd  and  nouud  mixed  just  aa 
it  came  to  hand  out  of  the  ship.    Was  it  intended 
that  his  compliance  with  shipper's  request  to  give 
several  bills  of  lading  should  throw  upon  hin*.  the 
burden    of    sorting  the  bulk    and  dividing    the 
damaged  grain  in    the    manner    suggested?    I 
cannot  think  so.    Then  why  are  the  words  intro- 
duced,  and   what  is  their  effect  ?     This  bill  of 
ladingis  headed,  "  Chamber  of  Shipping,  Black 
Sea—Berth  Contract  Bill  of  Lading,  19C§  " ;  and 
in  the  top  left  comer  are  the  words,  *'  As  agreed 
with  the  London  Com  Trade  Association  and  the 
Chamber  of  Shipping,  12  March  1902."      Thns 
the  bill  of  lading  appears  to  be  in  a  form  adopted 
by  the  members  of  the  Com  Association  in  this 
country  and  shipowners  who  send  their  ships  to 
the  Black  Sea.    It  is  in  common  use  in  connec- 
tion with  a  very  large  trade,  and  is  doubtless  well 
known  to  all  people  in  that  trade,     l^ow  the 
shipment  of  grain  in  bags  and  the  stowing  of  it 
in  the  ship's  hold  in  separate  parcels  are  expensive 
operations  which  add  to  the  cost  of  the  grain 
when  it  arrives  in  this  country  without  enhancing 
its  value.  It  is  therefore  apparently  often  shipped 
in  bulk,  and  bills  of  lading  are  given  for  un- 
divided portions  of  the  hu&.    This  is  a  great 
convenience  to  the  merchant,  for  it  enables  liim 
to  sell  the  grain  in  small  parcels.      The  form 
has  been  drawn   with  special  reference  to  this 
practice,  and  the  clause  relied  upon  has   been 
inserted  in  consequence  of  it.    Then  if  the  ship- 
ment is  made  under  this  practice  (it  is  not  neces- 
sarily so  made)  the  impressed  note  is  put  in  the 
margin  of  each  bill  of  lading  to  draw  attention 
to  the  fact:  "Part  of  parcel,  shipped  without 
separation.    Each  bill  of  lading  to  bear  its  pro- 
portion of  shortage  and  damage,  if  any.**    The 
London  Com  Tnuie  Association's  form  of   sale 
contract,  which  was  given  in  evidence  before  me, 
contains  a   corresponding    provision:     "Should 
any  of  the  within-mentioned  quantity  form  part 
of  a  larger  quantitv    ...    in  bulk,  no  separa- 
tion   .    .    .    shall  be  deemed  to  be  necessary. 
All  damages    and    sweepings    .     .     .    shall    be 
shared  by  the  various  pai'cels  pro  rata^^*  showing 
that  when  the  grain  comes  to  be  sold  the  sales 
are  made  on  the  footing  on  which  the  bOls  of 
lading  are  drawn.     When  the  bill  of  lading  is 
read  by  the  light  of  these  facts  the  meaning  and 
object  of  the  clause  in  question  becomes  quite 
plain.    It  is  put  there  for  the  purpose  of  regulat- 
ing the  rights  of  the  holders  oi  the  different  bills 
of  lading  inter  se^  and  is  not  intended  to  increase 
the  shipowner's  duty  at  all.    But  the  plaintiffs 
insist  tnat  the  contract  in  the  bill  of  laoung  does 
not  and  is  never  intended  to  do  more  than  express 
the  agreement  between  the  shipper  and  the  ship- 
owner;  in  other  words,  that  it  cannot  regulate 
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the  rights  oC  oargo-owsers  inter  se;  and  they 
refer  to  Porteoua  v.  Watney  (ubi  sup,)  in  support 
of  this  contention.  No  doubt  the  primary  object 
of  a  bill  of  lading  is  to  evidence  the  terms  on 
which  the  shipper  and  shipowner  have  agreed  for 
the  carriage  and  delivery  of  goods,  and  Brett,  L.J. 
at  p.  542  of  3  Q.  B.  Div.,  is  reported  as  saying : 
"The  bill  of  lading  claims  to  be  a  contract 
between  the  shipowner  and  the  person  taking  the 
bill  of  lading.  There  is  no  relation  whatever 
between  the  holders  or  t&kers  of  other  bills  of 
lading  and  any  one  holder  of  a  bill  of  lading. 
They  are  not  co-sureties.  When,  therefore,  it  is 
said  we  can  look  at  all  the  bills  of  lading  and  then 
divide  the  days  of  demurrage  or  the  lay  days 
between  them,  we  are  looking  at  other  bills  of 
lading  which  cannot  be  given  in  evidence."  These 
words  must,  however,  be  read  with  reference  to 
the  form  of  the  bill  of  lading  in  that  case.  That 
form  contained  no  reference  whatever  to  the 
holders  of  other  bills  of  lading.  The  action  was 
by  shipowner  against  bill  of  lading  holder  for 
demurrage.  The  bill  of  lading  contained  the 
words  '*  on  paying  freight  for  the  said  goods  and 
all  other  conditions  as  per  charter-party."  This 
charter-party  gave  a  lien  on  all  cargo  for  demur- 
rage at  the  port  of  discharge.  The  defendant 
had  always  been  ready  and  willing  to  take  his 
goods,  but  the  holders  of  bills  of  lading  for 
other  cargo  lying  on  top  had  made  default  in 
taking  their  cargo  away  so  that  the  defendant's 
goods  coald  not  be  discharged.  It  was  held 
that  by  the  terms  of  his  bill  of  lading  contract 
the  defendant  had  rendered  himself  liable  for 
payment  of  the  demurrage,  and  that  he  could  not 
escape  by  saying  that  the  delay  was  due  to  the  negli- 
gence of  holders  of  other  bills  of  lading.  Indeed, 
so  much  did  Brett,  L.J.  consider  the  different  bills 
of  lading  holders  strangers  to  each  other  that  he 
held  that  if  the  man  in  actual  default  had  paid 
the  shipowner,  the  defendant  could  not  have 
relied  on  the  payment  by  way  of  defence,  an 
opinion  which  involved  the  rather  startling  con> 
elusion  that  if  there  had  been  goods  l)elow 
belonging  to  a  score  of  different  buls  of  lading 
holders,  the  full  amount  of  the  demurrage  would 
have  been  recoverable  from  each  of  them.  The 
Lord  Justice  at  p.  543  uses  these  words :  "  I  think 
that  if  the  consi^ee  of  a  portion  of  the  cargo 
had  a  bill  of  lading  in  the  fame  words,  and  had 
been  called  upon  to  pay  and  had  paid  the  whole 
demurrage  to  the  shipowner,  the  holder  of 
another  bill  of  lading,  if  sued,  could  not  set  that 
up  as  a  defence.  That  defence  would  arise  in 
respect  of  a  wholly  independent  contract  between 
the  shipowner  and  the  holder  of  the  other  bill  of 
lading.  He  could  not  set  it  up  as  a  defence, 
because  he  would  have  no  right  to  prove  that 
other  and  wholly  independent  contract.  I  accept 
the  proposition  that  it  would  be  no  defence  for 
the  owner  of  the  bill  of  lading  to  say  that  the 
shipowner  had  been  paid  the  same  sum  by  all  other 
holders  of  bills  of  ladingfor  cargo  in  the  ship."  But 
the  authority  is  in  truth  of  no  application  to  the 
present  case.  The  bill  of  lading  before  me 
appears  on  its  face  to  be  one  of  a  group.  The 
makers  and  takers  of  it  know  it  to  be  one  of  a 
group.  The  same  thing  is  no  doubt  true  in  the 
case  of  the  bills  of  lading  for  the  remainder  of 
the  bulk.  The  shipowner,  not  for  his  own 
benefit,  but  merely  for  the  benefit  of  the  various 
receivers,  subscribes  to  the  stipulation  as  to  the 
YoL.  IX^  N.  S. 


division  of  damaged  grain.  All  the  receivers  buy 
their  bills  of  lading  with  notice,  and,  in  my 
opinion,  become  bound  towards  each  other  by 
what  the  shipowner  has  done  for  them.  Even  if  it 
should  be  true  that  the  inters tion  has  not  been 
legally  effected,  and  that  the  bills  of  lading  holders 
are  not  bound  inter  se,  that  affords  no  reason 
for  saying  that  the  words  used  in  the  attempt 
to  accomplish  the  intention  should  be  twisted  to 
a  purpose  for  which  they  were  never  used — namely, 
to  impose  a  heavy  obligation  on  the  shipowner. 
The  view  which  I  take  of  the  meaning  of  the 
bill  of  lading  contract  is  borne  out  by  the  practice 
followed  in  the  discharge  of  prain  cargoes  at 
Victoria  Docks  and  at  the  jetty  m  question.  The 
practice  is  for  the  servants  of  the  dock  company 
to  bring  the  cargo  in  the  ship's  hold  under  the 
open  hatchways ;  for  this  service  the  shipowner 
pays  the  dock  company  4(2.  a  ton.  The  grain  is 
then  lifted  by  means  of  an  elevator  out  of  the 
hold  and  shot  from  the  elevators  into  the  barges 
of  the  consignees ;  for  this  service  the  consignees 
pay  the  dock  company  Is.  9(2.  per  ton.  If  any 
of  the  grain  is  found  to  be  heated  it  is  discharged 
on  the  quay  and  there  sorted  by  the  dock  com- 
pany's servants,  the  cost  being  covered  by  the 
dock  company's  charge  against  the  consignees.  In 
this  way  the  dock  company  act  as  the  agents  of 
the  ship  to  discharge  the  cargo  and  as  the  agents 
of  the  consignees  to  receive  it ;  and  the  evidence, 
though  in  parts  conflicting,  satisfies  me  that  as  a 
matter  of  fact  the  receipt  of  the  grain  into  the 
elevator  is  the  receipt  by  the  dock  company,  as 
agent  for  the  consignee  or  bill  of  lading  hol<ier. 
If  this  be  so,  the  shipowner  has  in  this  case  not 
only  discharged  the  bill  of  lading  quantity,  but 
the  plaintiffs  have  also  received  it,  with  the  result 
that  the  claim  for  short  delivery  fails.  It  was, 
however,  contended  on  the  plaintiffs'  behalf  that, 
whatever  the  general  practice  might  be,  the  grain 
in  this  particular  insttmce  was  not  in  fact  received 
by  them  until  it  was  placed  in  their  barges  or 
tracks.  It  appeared  that  upon  this  jetty  there 
were  two  elevators  belonging  to  different  owners. 
The  elevator  which  was  used  on  this  occasion 
belong  to  a  firm  of  Thompson  and  Co.,  who  use 
it  for  the  discharge  of  their  own  vessels.  But 
sometimes  no  vessel  of  their  own  happens  to  be 
alongside,  aud  the  elevator  is  idle.  On  such 
occasions  Thompson  and  Co.  solicit  other  ship- 
owners to  send  their  ships  to  the  wharf,  so  that 
they  may  be  discharged  by  their  elevator,  and 
they  have  an  arrangement  with  the  dock  com- 
pany by  which  in  such  circumstances  they  do 
all  the  work  above  described  for  the  dock  com- 
pany for  an  inclusive  charge  of  Is.  lid,  a  ton. 
Thus  the  dock  company  get  the  work  for  which 
they  charge  28.  Id.  (la.  9d,  and  4(2.}  done 
for  la.  11(2.  This  course  was  followed  in 
the  present  c^ase.  Thompson  and  Co.  were 
anxious  to  secure  a  discharge  and  delivery  by 
their  elevator  because,  I  suppose,  they  could  do 
the  work  for  less  than  la.  lid,  per  ton,  and  so 
make  a  profit,  and.  as  they  feared  that  the  job 
might  fall  into  the  hands  of  the  owner  of  the 
rival  elevator,  they  went  to  the  defendants  and 
induced  the  defendants  to  send  the  ship  to  the 
part  of  the  jetty  where  their  elevator  stands. 
It  was  said  by  the  plaintiffs  that  the  defendants, 
by  allowing  the  vessel  to  go  under  Thompson's 
elevator  in  these  circumstances,  made  Thompson 
and   Co.  their  agents,  and   that  all  the  work, 
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whether  done  on  the  ship  or  in  the  elevator  or 
on  the  qnay,  was  therefore  done  by  the  defen- 
dants. I  ^  not,  however,  take  this  view  of  the 
matter.  Neither  the  plaintiffs  nor  the  defendants 
had  anything  to  do  with  the  arrangement 
between  the  dock  company  and  Thompson,  and 
when  the  time  for  paying  for  the  work  arrived, 
debit  notes  were  sent  in  by  the  dock  company  to 
the  ship  and  cargo-owners  for  the  4d.  and  Is.  9(2., 
JDst  as  though  no  such  arrangement  existed.  I 
wish  to  add  that  the  practice  at  these  docks 
appears  to  have  been  substantially  the  same  for 
the  last  thirty  years,  although,  no  doubts  elevators 
have  only  recently  come  into  use.  Dealing  with 
the  question  in  1874,  Brett,  J.,  after  stating  the 
pracuce  in  relation  to  the  delivery  of  baks  of 
hides,  says :  "  I  am  of  opinion  that  the  moment 
the  shipowner  has  cleared  the  goods  from  the 
deck  he  ceases  to  be  responsible  in  any  way  for 
them ;  and  that,  whatever  remedy  the  plaintiffs 
may  have  against  the  dock  company  or  anyone 
else,  they  cannot  under  the  circumstances  charge 
the  shipowner  with  the  loss  of  the  bale " :  (see 
Feirocochino  v.  BoU,  L.  Rep.  9  0.  P.,  at  p.  3i51). 
It  is  perhaps  necessary  to  mention  one  other 
matter.  It  appeared  that  when  Thompson's  men 
in  working  out  the  ship  came  across  the  heated 
grain,  they  notified  the  circumstance  to  the  dock 
clerks,  and  after  the  apportionment  the  clerks,  in 
the  ordinary  course  of  their  duty,  entei'ed  the 
108  quarters  in  the  dock  books  as  belonging  to  Mr. 
Paul.  The  plaintiffs  suggested  that,  even  if  there 
was  no  short  delivery,  this  was  a  conversion.  To 
this  there  are  two  answers.  The  first  is  that 
there  was  no  conversion ;  the  book  entry  inter- 
fered in  no  way  with  the  plaintiffs'  rights — ^the 
plaintiffs  might  have  taken  away  the  108  quarters 
at  any  moment,  and  no  one  would  have  objected. 
The  second  answer  is  that,  even  if  there  was  a 
conversion,  it  was  not  by  the  defendants ;  they, 
as  I  have  already  said,  had  finished  with  the 
goods  when  they  delivered  the  grain  into  the 
levator.  The  fact  is  that  the  plaintiffs  did  not 
want  the  108  Quarters.  They  preferred  their 
action  for  short  aelivery.  If  they  had  taken  the 
108  quarters,  as  they  might  have  done  at  any 
moment  if  they  had  wished,  thev  would  have  been 
left  with  an  action  for  breach  of  the  duty  to 

Eroperly  sort  and  apportion — an  action  which,  if 
rought  against  the  present  defendants,  would 
have  failed,  as  this  action  fails,  on  the  ground 
that  the  d^endants  had  entered  into  no  contract 
to  do  the  work  of  sorting  and  apportioning. 
There  must  be  judgment  for  the  defendants  with 
costs,  and  for  the  defendants  on  the  counter- 
claim for  freight 

Solicitors  for  plaintiffs.  Lawless  and  Co, 
Solicitors  for  defendants,  Botterell  and  Boche. 
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Friday,  March  4, 1904. 

(Before  Lord  Alybbstone,  O.J.,  Kennedy  and 

Chan  NELL,  J  J.) 

Tough  (app.)  v,  Hopkins  (reap.),  (a) 

Metropolis  —  Smoke  from  tug  —  Nuisance  — 
"  Chimney  "  —  Prohibition  order  —  Specifying 
works — Public  Health  (London)  Act  1891  (54 
&  55  Vict,  c.  76),  ss.  5  (4)  (5),  23  24. 

(a)  Baported  by  W.  DS  B.  Hbebkbt,  Baq.,  BarrlBter-ai-Law. 


The  funnel  of  a  tug  plying  to  and  fro  in  the 
river  Thames,  within  the  jurisdiction  of  the 
port  sanitary  authority  of  London,  is  a 
'* chimney**  vrithin  sect.  24  (6)  of  the  Public 
Health  (London)  Act  1891. 

If  a  court  of  summary  jurisdiction  m^h^s  a  pro- 
hibition order  under  sect.  5  of  the  PMie 
Health  (London)  Act  1891,  such  order  need  not 
specify  the  works  to  be  done  by  the  person 
against  whom  the  order  is  made  if  in  the  opinion 
of  the  court  no  works  could  be  done  to  prevent  a 
recurrence  of  the  nuisance. 

Case  Etated  on  an  information  preferred  by  the 
respondent  against  the  appellant  under  sect.  24 
of  the  Public  Health  (London)  Act  1891  for  that 
on  the  24th  Aug.  1903,  on  the  Thames  and  within 
the  port  of  London,  upon  a  certain  vessel — to  wit, 
the  steamship  Bichmond — the  following  nuisance 
existed  —  namely,  a  chimney  (not  being  the 
chimney  of  a  private  dwelling-house)  s^dlog 
forth  smoke  in  such  quantity  as  to  be  a  nuisance 
— and  that  the  appellant,  being  the  owner  of  such 
vessel,  had  made  default  in  complying  with  a 
notice  served  under  such  section. 

Upon  the  hearing  of  the  information  the  fol- 
lowing facts  were  proved  or  admitted  by  the 
appellant : 

He  was  then  the  owner  of  a  steam-tug  known 
as  the  Bichmond. 

On  the  25th  April  1903  a  notice  was  served 
upon  him  at  the  instance  of  the  port  sanitary 
authority  of  London,  a  copy  whereof  is  set  oat 
below. 

On  the  24th  Aug.  1903  the  steam- tug  was 
towing  six  barges,  and  was  proceeding  from 
below  the  Custom  House  to  South wark  Bridge 
and  beyond,  within  the  jurisdiction  of  the  port 
sanitary  authority,  and  while  the  tug  was  pro- 
ceeding between  the  Guslom  House  and  South- 
wark  bridge  there  was  being  sent  forth  from 
the  funnel  thereof  dense  black  smoke  for  the 
space  of  about  five  minutes  in  such  quantity  as 
to  be  a  nuisance. 

The  steam-tug  was  then  being  navigated  by  a 
master,  engineer,  and  crew  employed  by  the 
appellant,  who  was  not  on  board,  and  who  had 
no  personal  knowledge  of  such  emission  of  black 
smoke. 

The  steam-tug  did  not  stop  or  lie  up  at  any 
point  of  the  voyage  o£  the  24th  Aug.,  but  was 
then  proceeding*^  to  Kingston-on-Thames,  where 
she  was  in  the  habit  of  lying  every  night.  The 
steam- tug  was  employed  throughout  the  day  in 
plying  for  hire  as  a  tug  between  Woolwich  and 
Kingston-on-Thames. 

The  engines  and  boilers  on  board  the  steam- 
tug  were  of  modem  construction  and  of  the  best 
known  type  of  marine  engines  and  boilers,  and 
were  constructed  as  to  consume  as  far  as  possible 
all  the  smoke  caused  therein,  having  regard  to 
the  funnel  being  a  short  one,  and  adapted  for 
passing  under  bridges  at  high-water  level  by 
hinging  backwards  nearly  to  deck  level. 

The  appellant  had  given  strict  instructions  to 
his  servants  to  prevent,  as  far  as  possible,  the 
production  of  black  smoke  on  the  steam-tug,  and 
good  Welsh  steam  coal  procured  by  the  appel- 
lant was  burnt  on  board,  and  the  furnaces  of  the 
tug  had  been  freshly  stoked  with  such  coal  hi 
about  opposite  the  Custom  House  on  the  24Ui 
Aug.,  and  from  three  to  four  minutes  was  not 
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an  unreasonable  time  to  allow  the  freeh  fuel  to 
cease  emitting  black  smoke  on  sncb  a  yessel. 

The  emission  of  smoke  from  the  funnel  of  the 
tug"  could  have  been  prevented  by  the  fire  being 
kept  bright  by  frequent  and  careful  stoking  or  by 
the  use  of  steam  coal. 

Upon  the  above  facts  it  was  contended  by  the 
appellant :  (1)  that  sect.  24  of  the  Public  Health 
(liondon)  Act  1891  was  inapplicable  to  a  steam- 
tug  such  as  the  Richmond  while  plying  to  and  fro 
on  the  river  Thames  as  described  aoove ;  (2)  that 
the  Richmond  on  the  24th  Aug.  was  not  a  vessel 
lying  within  the  district  of  the  port  sanitary 
authority  within  the  meaning  of  art.  3  of  an 
order  of  the  Local  Government  Board,  dated 
the  25th  March  1892,  and  made  under  sect.  112  of 
the  Public  Health  (London)  Act  1891 ;  (3)  that  if 
by  reason  of  such  order  of  the  Local  Government 
Board  the  sect  24  of  the  Public  Health  (London) 
Act  1891  was  applicable  to  a  vessel  used  as  the 
steam- tug  was  being  used  on  the  24th  Aug.  1903, 
then  the  proceedings  under  such  section  should 
have  been  taken  against  the  master  of  the  vessel 
and  not  against  the  appellant;  (4)  that  pro- 
ceedings in  respect  of  smoke  from  vessels  plying 
on  the  river  Thames  could  only  be  taken  under 
the  provisions  of  sect.  23  of  the  Public  Health 
(London)  Act  1891. 

On  behalf  of  the  respondent  it  was  contended : 
(1)  that  the  funnel  of  the  steam-tug  was  a 
"  chimney  "  within  the  meaning  of  that  expression 
in  sect  24  (b)  of  the  Public  Health  (London)  Act 
1891 ;  (2)  that  the  alleged  nuisance  arose  owiog 
to  the  appellant  not  having  used  anthracite  coal 
in  the  furnaces  of  the  tug  and  from  the  coal 
that  was  used  havine  been  carelessly  and  im- 
properly stoked ;  (3)  that  the  appellant  was  liable 
for  the  acts  of  his  servants  and  was  a  person  by 
whose  act,  default,  or  sufference  the  nuisance 
arose ;  (4)  that  the  magistrate  had  a  discretion  as 
to  whether  or  not  he  specified  on  the  prohibition 
order  any  works  to  be  done  by  the  appellant  to 
prevent  the  recurrence  of  the  nuisance,  and  that 
it  was  for  him  to  determine  whether  or  not  it 
was  desirable  to  do  so. 

The  magistrate's  attention  was  called  to  the 
case  of  Weeks  v.  King  (16  Cox  C.  0.  733 ;  49  J.  P. 
704). 

The  magistrate  found  as  a  fact  that  the  funnel 
of  the  steam-tug  was  a  chimney  within  the  mean- 
ing of  sect.  24  of  the  statute  and  that  black  smoke 
had  been  sent  forth  from  it  in  such  quantities 
as  to  be  a  nuisance  at  the  place  and  time  and  on 
the  day  mentioned  in  the  information.  He  also 
found  as  a  fact  that  no  works  that  could  be 
ordered  would  cure  the  alleged  nuisance,  but  that 
it  was  a  Question  of  stoking  with  proper  fuel,  and 
that  if  a  ori^ht  fire  were  kept  up  by  frequent  and 
careful  stokmg  the  nuisance  could  be  prevented. 
He  was  of  opinion  that  the  information  had  been 
properly  laid  under  sect  24  (b)  of  the  Public 
Health  (London)  Act  1891  and  that  the  appellant 
was  a  person  by  whose  act,  default,  or  sufferance 
the  nuisance  arose,  and  he  overruled  the  conten- 
tions of  the  appellant  and  convicted  him  of  the 
nuisance  alleged  in  the  information  and  made  an 
order  upon  him  prohibiting  the  recurrence  of  the 
nuisance. 

.The  appellant,  after  the  magistrate  had  con- 
noted him  as  above-mentioneC  required  him  on 
making  the  prohibition  order  against  him  under 
*^.  5,  sub-sects.  4  and  5,  of  the  Public  Health 


(London)  Act  1891,  to  speoii^  therein  the  works 
to  be  executed  by  him  for  the  purpose  of  pre- 
venting the  recurrence  of  the  nuisance,  but  the 
magistiute  refused  to  specify  any  works  in  the 
order,  because  it  was  not,  in  his  opinion,  desirable 
to  do  so,  because  there  was  no  question  of  works 
here  involved,  but  only  a  question  of  careful  and 
skilful  stoking  with  proper  fuel. 

The  notice  referred  to  above  was  as  follows : 

Take  notioe  that  under  the  provisions  of  the  Pnblio 
Health  (London)  Act  1891  the  port  sanitary  authority 
of  the  port  of  London,  being  satisfled  of  the  ezistenoe 
of  a  nnisanoe  on  the  above-menti<med  vessel,  arising 
from  a  ohinmey — to  wit,  the  funnel  of  the  boiler  f omace 
on  the  said  vessel  (not  being  the  chimney  of  a  private 
dwelling-honse)  sending  fwth  blaok  emoke  in  snoh 
quantity  as  to  be  a  nnisanoe — do  hereby  require  yon, 
within  for^-eight  hours  from  the  servioe  of  this  notioe, 
to  abate  the  same,  and  to  execute  such  works  and  do 
such  things  as  may  be  necessary  for  that  purpose,  and 
to  do  what  is  necessary  for  preventing  the  recurrence 
of  the  said  nuisance.  H  yon  make  default  in  complying 
with  the  requisitions  of  this  notioe  within  the  time 
above  speoifled  a  summons  will  be  issued  requiring 
your  attendance  before  a  petty  sessional  oourt  to  answer 
a  complaint  which  will  be  made  for  the  purpose  of 
enforcing  the  abatement  of  the  said  nuisance  or  pro- 
hibiting the  zeourrence  thereof,  or  both,  and  for  re- 
covering the  costs  and  penalties  that  may  be  incurred 
thereby.— Dated  25th  April  1903.— Jambs  Bill,  Town 
Clerk. 

By  sect  5  of  the  Public  Health  (London)  Act 
1891  (54  &  55  Vict.  c.  76): 

(1)  If  either — (a)  the  person  cm  whom  a  notice  to 
abate  a  nuisance  has  been  served  as  aforesaid  makes 
default  in  complying:  with  any  of  the  requisitions 
thereof  within  the  time  specified,  or  (b)  the  nuisance, 
although  abated  since  the  service  of  the  notice  is,  in  the 
opinion  of  the  sanitary  authority,  likely  to  recur  on  the 
same  premises,  the  sanitary  authority  shaJl  make  a 
complaint,  and  the  petty  sessional  court  hearing  the 
complaint  may  make  on  such  person  a  summary  order 
(in  this  Act  referred  to  as  a  nuisance  order).  (2)  A 
nuisance  order  may  be  an  abatement  order,  a  prohi- 
bition order,  or  a  closing  order,  or  a  combination  of 
such  orders.  (3)  An  abatement  order  may  require  a 
person  to  comply  with  all  or  any  of  the  requisitions  of 
the  notice  or  otherwise  to  abate  the  nuisance  within 
a  time  specified  in  the  order.  (4)  A  prohibition  order 
may  prohibit  the  recurrence  of  a  nuisance.  (5)  An 
abatement  order  or  prohibition  order  shall,  if  the  person 
on  whom  the  order  is  made  so  requires,  or  the  court 
considers  it  desirable,  specify  the  works  to  be  executed 
by  such  person  for  the  purpose  of  abating  or  preventing 
the  recurrence  of  the  nuisance. 

And  by  sect  23 : 

(3)  Every  steam  engine  and  fumaoe  used  in  tho  work- 
ing of  any  steam  vessel  on  the  river  Thames  either  above 
London  Bridge  or  pl>ing  to  and  fro  between  London 
Bridge  and  any  plaoe  on  the  river  Thames  westward  of 
the  Nore  light,  shall  be  constructed  so  as  to  consume  or 
bum  the  smoke  arising  from  such  engine  and  furnace  ; 
and  if  any  such  steam  engine  or  fumaoe  is  not  so  con- 
stracted,  or  being  so  constructed  is  wilfully  or  negli- 
gently used  so  that  the  smoke  arising  therefrom  is  not 
effectually  consumed  or  burnt,  the  owner  or  master  of 
such  vessel  shall  be  liable  to  a  fine  not  exceeding  51., 
and  on  a  second  conviction  to  a  fine  of  101.,  and  on 
every  subsequent  conviction  to  a  fine  of  double  the 
amount  of  the  fine  imposed  on  the  last  preceding 
conviction. 

And  by  sect.  24 : 

(a)  Any  fireplaoe  or  furnace  which  does  not,  as  far 
as  practicable,  consume  the  smoke  arising  from   the 
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oombofltible  used  therein  and  which  is  need  for  working  | 
enginea  by  steam,  or  in  any  mill,  factory,  dye-house, 
brewery,  bake-house,  or  gas  work,  or  in  any  manufac- 
turing or  trade  prooeas  whateosTer ;  and  (b)  any  chimney 
(not  being  the  chimney  of  a  private  dwelling-hoose) 
sending  forth  black  smoke  in  such  qoaotity  as  to  be  a 
nuisanoe  shall  be  nuisances  liable  t^  be  dealt  with  sum- 
marily  under  this  Act,  and  the  proTidons  of  the  Act 
relating  to  those  nuisances  shall  apply  accordingly  : 
Provided  that  the  court  bearing  a  complaint  against  a 
person  in  respect  of  a  nuisance  arising  from  a  fireplace 
or  furnace  which  does  not  oonsome  the  smoke  arisiog 
from  the  combustible  used  in  such  fireplaoe  or  furnace 
shall  hold  that  no  naisanoe  is  created  and  dismiss  the 
complaint,  if  aatibfied  that  such  fireplace  or  furnace  is 
constructed  in  such  manner  as  to  consume,  as  far  as 
practicable,  having  regard  to  the  nature  of  the  manu- 
facture or  trade,  all  smoke  arising  therefrom,  and  that 
such  fireplaoe  or  furnace  has  been  carefully  attended  to 
by  the  person  having  the  charge  thereof. 

•T.  A,  Hamilton,  K.C.  and  Bigham  for  the  apel- 
lant. — Sect.  24  does  not  refer  to  the  funnel  of  a 
steamboat  on  the  Thames  bat  merely  applies  to 
a  chimney  in  the  ordinary  sense  of  the  word.  A 
case  like  the  present  comes  under  sect.  23  (3). 
Further,  the  order  made  did  not  specify  the  works 
to  be  done  in  order  to  prevent  a  recurrence  of  the 
nuisance  which  it  should  have  under  sect.  5  of  the 
Public  Health  (London)  Act  1891.  The  mere 
fact  that  the  powers  and  duties  under  sect.  24  of 
the  Act  of  1891  are  assisn^ed  to  the  port  sanitary 
authority  cannot  make  that  section  applicable  to 
the  funnel  of  a  steam  vessel  on  the  Thames. 

DanchwertSy  K.C.  and  R.  Cunningham  Olen  for 
the  respondent. — The  order  assigning  to  the  port 
sanitary  authority  the  powers  of  an  ordinary 
sanitary  authority  under  the  Act  of  1891  provides 
that  any  vessel  lying  within  the  port  sanitary 
authority  shall  be  liable  to  their  jurisdiction  as  if 
it  were  a  house.  Sect.  24  deals  with  a  nuisance 
aiising  from  smoke  and  sect.  23  deals  with  the 
construction  of  the  furnace.  They  therefore 
deal  with  different  matters,  and  sect.  24  applies  to 
a  nuisance  arising  from  the  smoke  of  a  vessel. 
With  regard  to  the  order  made  in  this  case,  if  no 
actual  works  are  necessary  they  need  not  be 
specified. 

Lord  Alvbbstone,  C.J.  —  Notwithstanding 
the  very  ingenious  argument  of  Mr.  Hamilton 
and  the  observations  which  Mr.  Bigham  has  made, 
I  think  that  this  decision  was  right.  1  quite 
agree  with  them  that  the  order  of  the  Local 
Government  Board  of  the  25th  March  1892 
has  not  increased  the  responsibility  of  persons 
who  own  tugs  in  respect  of  nuisances  from  tugs 
or  ships.  It  merely  provided  that  the  port 
sanitary  authority  was  to  take  such  proceedings 
as  could  be  taken  under  the  Act  in  respect  of 
"  ships,  vessels,  boats,  waters,  or  persons  within 
their  jurisdiction,"  and  it  includes  sect.  24  of  the 
Public  Health  (London)  Act  1891.  Whatever 
the  opinion  of  the  draftsman  may  have  been, 
the  mere  inclusion  in  that  order  would  not 
increase  the  responsibility  if  we  were  of  opinion 
that  sect.  24  could  tiot  apply  to  the  chimney  or 
funnel  of  a  steam-tug  plying  on  the  Thames.  The 
point  has  admitted  of  argument,  and  I  think 
there  is  some  ground  for  thinking  at  the  first 
blush  that  the  reading  of  sect.  24  would  indicate 
that  it  was  intended  to  apply  to  chimneys  on 
land  in  the  ordinary  sense  of  the  word,  but  when 
we  look  at  the  object  of  the  legislation,  and  certain 


expressions  in  sect.  24  itself,  I  think  any  such 
construction  would  be  too  narrow.     It  is,  as  far 
as  this  part  of   the  section  is  concerned,  essen- 
tially what  may  be  called  a  black  smoke  section 
— that  is  to  say,  it  is  a  section  which  proTides 
that  "  any  chimney  (not  being  the  chimney  of  a 
private  dwelling-house)  sending  forth  black  smoke 
in  such  quantity  as  to  be  a  nuisance  "  shall  be  a 
nuisance    liable  to    be    dealt    with   summarily. 
Sect.  23,  the  previous  section,  has  undoubtedly 
dealt  specifically  with  the  steam  engines  and  fur- 
naces used  in  the  working  of  steam  vessels  which 
were  being  worked  in  the  district  where  this  vessel 
was  being  worked.  It  provides  that  they  "  shall  be 
constructed  so  as  to  consume  or  bum  the  smoke 
arising  from  such  engine  and  furnace;   and  if 
such  steam  engine  or  furnace  is  not  so  constructed, 
or  being  so  constructed  is  wilfully  or  negli^mitly 
used  so  tbat  the  smoke  arising  tnerefrom  is  not 
effectually   consumed    or    burnt,  the    owner  or 
master  of  such  vessel  shall  be  liable  to  a  fine  not 
exceeding  5Z.,  and  on  a  second  conviction  to  a 
fine  of  101."  and  then  it  goes  on  :   "  Provided 
that  in  this  section  the  words  '  consume  or  bom 
the  smoke'  shall  not  be  held   in  all  cases  to 
mean  '  consume  or  bum  all  the  smoke,'  and  the 
court  hearing  an  information  against  a  person 
may  remit  the  fine  if  of  opinion  uiat  such  person 
has  so  constructed  his  furnace  as  to  consume  or 
bum  as  far  as  possible  all  the  smoke  arising  from 
such  furnace,  and  has  carefully  attended  to  the 
same,  and  consumed  or  burned  as  far  as  possible 
the  smoke  arising  from   such  furnace."    Those 
words  show  that  there  are  special  provisions  with 
regard  to  the    construction   of    furnaces    and 
engines  upon  the  steamers    and  the    negligent 
use  of  them,  but  it  is  to  be  observed,  and  I  think 
the  argument  of  Mr.  Glen  is  of  importance,  that 
there  is  a  corresponding  provision  with  regard 
to  furnaces  upon  land,  because  sub-sect.  I  of 
sect.  23  also  provides  that  the  furnaces  employed 
in  the  working  of  engines  by  steam  and  a  number 
of  other  furnaces,  all  of  which  must  be  on  land, 
"shall    be    constructed    so  as   to    consume  or 
burn  the  smoke  arising  from  such  furnace,"  and 
there  is  a  corresponding  sub-section  with  regard 
to    their    negligent  user.    Therefore    we    have 
with  regard  to  both  furnaces  on  land  and  fur- 
naces on   ships    the    sort    of    provision    which 
goes  a  certain  distance  for  the  proper  oonstmc- 
tioc  of  the  engines  and  furnaces  and  for  the  non- 
negligent  user.    Then  we  come  to  sect.  24,  which 
is  unquestionably  a  nuisance  section.    I  think  it 
is  not  without  importance  that   it  immediately 
follows  sect.  23,  and  is  under  the  same  heading. 
"  Smoke  consumption."    If  the  words  to  which  I 
am  about  to  refer  can  be  fairly  applied  to  a 
chimney  on  board  a  steamship,  there  is  no  reason 
why  this  should  not  apply.    The  first  provision  of 
sect.  24  says :  *'  Any  fireplace  or  furnace  which 
does   not   so   far   as    practicable  consume  the 
smoke"  shall  be  a  nuisance  liable  to  be  dealt 
with  summarily.      Then   comes  the    important 
clause :  "  Any  chimney  (not  being  the  chinmey  of 
a  private   dwelling-house)    sen£ng  forth  bkck 
smoke  in  such  a  quantity  as  to  be  a  nuisanoe  *' 
shall   be    a    nuisance   liable    to    be  dealt   with 
summarily.    1  think  that,  quite  apart  from  negli- 
gence, is  meant  to  deal  with  the  case,  which  has 
not  been  covered  by   the  previous    section,  of 
a  chimney  other  than  that  of  a  dwelling-hoase 
s'^nding  K>rth  black  smoke.    We  have  had  oar 
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attention  directed  to  the  other  le^slation  of  a 
similar  character  with  regard  to  railway  engines 
and  with  regard  to  traction  engines,  and  there 
does  not  appear  to  be  any  black  smoke  nuisance 
section  in  any  of  them.  Therefore  one  would 
rather  assume  that  this  legislation  is  something 
which  may  be  said  to  be  additional  protection, 
unless  the  words  *'any  chimney  (not  being  the 
chimney  of  a  private  dwelling. house) "  are 
sufficient  to  show  that  a  steamship  would  not 
be  included.  I  think  both  the  purview  of  this 
section  and  the  object  of  the  legislation  would 
point  to  black  smoke  being  emitted  within  the 
port  from  the  chimney  or  funnel  of  a  steamer  as 
constituting  an  offence.  It  is  quite  obvious  there 
may  be  cases  in  which  the  black  smoke  would 
come  from  a  chimney  which  would  not  ordinarily 
be  called  a  funnel.  I  do  not  think  any  argument 
can  be  based  upon  the  fact  that  the  word 
**  chimney  "  is  used  because  the  word  "  funnel " 
is  a  technical  and  almost  secondary  meaning  for 
that  kind  of  chimney.  I  cannot  see  any  reason 
why  emission  of  black  smoke  from  steamers  con- 
stantly plying  on  the  Tbames  should  not  be  as 
much  prevented  as  the  emitting  of  black  smoke 
from  onimneys  on  land.  I  therefore  come  to  the 
conclusion  that  sect.  23  does  not  contain,  as  Mr. 
fiigham  pressed  us  that  it  did,  the  whole  code 
wim  regard  to  nuisances  coming  from  steamships 
or  smofe  coming  from  steamboats.  The  language 
of  sect.  24  is  not  enough  to  enable  us  to  hold  that 
it  does  not  include  the  chimney  of  a  steamship. 
Therefore  I  think  this  conviction  was  right. 
Upon  the  second  point  which  Mr.  Hamilton  men- 
tioned, I  ought  perhaps  just  to  say  we  held  the 
other  day  in  Central  London  Railway  Company 
V.  Hammersmith  Borough  Council  (90  L.  T.  537), 
and  I  think  we  were  right  in  saying  so,  that  the 
order  was  not  bad,  because  it  did  not  specify 
works  to  be  done,  though  the  defendant  asked 
for  the  specification  of  them  if  there  were  no 
works  that  could  be  done.  I  do  not  think  that 
objestion  prevails.  I  think,  therefore,  that  this 
appeal  should  be  dismissed. 

KXNNBDY,  J. — I  am  of  the  same  opinion.  To 
my  mind  the  only  point  which  certainly  is  not 
wholly  free  from  difficulty  is  the  question 
as  to  whether  sect.  24  (6),  "  Any  chimney  (not 
being  the  chimney  of  a  private  dwelling-house) 
Bending  forth  black  smoke  in  such  quantity  as  to 
be  a  nuisance,*'  includes  the  funnel  of  a  tug-boat 
or  steamer.  Usually,  no  doubt,  "chimney  is  a 
phrase  applicable  to  that  through  which  smoke 
passes  from  a  fire  of  some  sort  in  a  building.  It 
18  not  the  term  which  is  technically  the  proper 
term  to  describe  those  passages  or  flaea,  or  what- 
ever you  like  to  call  them,  on  a  steamboat,  which 
convey  the  smoke  from  the  furnace  of  the  steamer 
to  the  upper  air,  but  I  see  nothing  to  prevent 
"chimney  being  used  in  what  one  may  call 
its  natural  sense — namely,  that  of  a  passage  by 
which  smoke  from  a  fire  is  carried  away  upwards. 
Otherwise  you  would  have  no  '*  black  smoke 
section,"  as  my  Lord  has  described  it  shortly, 
with  regard  to  the  description  of  thing  which 
may  send  out  smoke  in  quite  as  great  quantities 
with  quite  as  great  mischief  if  it  is  enough  to 
create  a  nuisance,  as  what  may  be  more  usually 
described  by  the  word  '*  chimney  ** — namely,  the 
smoke  passage  from  the  roof  of  a  building." 
There  is  no  definite  clause  relating  to  the  word 
"chimney"  in  this  Act,  as  far  as  I  know,  and 


certainly  one  would  expect  it  to  have  been  referred 
to  if  there  was  one  after  the  care  that  Mr. 
Haiuiltou  and  Mr.  Bigham  have  shown  in  arguing 
this  case.  We  have  not  heard  that  chimney  is 
anywhere  defined,  and  if  it  is  not  defined  it 
seems  to  me  naturally  enough  intended  to  cover 
here  that  which  it  may  cover  in  a  popular  though 
not  in  a  technical  sense.  I  need  not  add  anything 
on  the  other  point  to  that  which  my  Lord  has 
said. 

Channell,  J. — I  agree.  I  think  "chimney" 
in  thi-i  section  is  used  simply  as  the  thing  from 
which  smoke  does  issue  into  the  open  air.  It 
might  quite  well  be  found  that  the  cases  of 
funnels  of  steam  vessels  or  of  funnels  of  loco- 
motive engines  or  other  movable  smoke-producing 
apparatus  might  be  so  dealt  with  elsewhere 
in  the  Act  as  to  lead  one  to  come  to  the  con- 
elusion  that  they  were  not  intended  to  be  included 
in  these  general  words  in  sect.  24  (6),  but  in  fact 
the  operation  of  sect.  24  is  only  to  apply  the 
particular  summary  procedure  in  reference  to 
certain  cases  of  smoke  nuisance!,  oases  coming 
under  (a)  and  cominff  under  (b).  The  other 
sections  deal  with  the  construction  and  user 
of  apparatus  producing  smoke,  and  do  not  deal« 
as  sect.  24  does,  with  the  oonsequeoces  or  results 
of  it,  which  in  certain  cases  may  be  dealt  with 
under  the  summary  procedure  in  reference  to 
nuisances.  The  result  seems  to  me  to  be  that 
sect.  24  and  sect  23  are  dealing  not  with  different 
subject-matters  but  with  different  consequences 
of  the  subject-matter,  and  there  is  no  reason, 
therefore,  because  steam  vessels  are  specially 
dealt  with  under  sect.  23  to  say  they  cannot  come 
under  sect.  24.  I  see  no  reason  for  cutting  down 
what  seems  to  me  the  primary  meaning  of  the 
word  "  chimney  "  in  sect.  24.  ^^^^j  di>mis»ed. 

Solicitors :  J,  A.  Roberts ;  The  City  Solicitor, 
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(Before  Sir  F.  Jbukb,  President,  and 
Babnbb,  J.) 

The  Abnb.  (a) 

Bill  of  lading — Discharge  of  cargo — Goods  to  be 
taken  "as  fast  as  steamer  can  deliver'* — 
Deficiency  of  railway  waggons — Option  of  ship' 
oumer  to  aischarge  in  other  ways  not  exercised. 

Goods  were  shipped  under  a  bill  of  lading  which 
provided :  "  iVie  goods  to  be  taken  from  the  ship 
by  the  consignees  {at  their  expense)  immediately 
after  arrival^  and  as  fast  as  steamer  can  deliver 
or  the  same  will  be  transhipped  into  lighters, 
or  landed,  or  warehoused  at  the  expense  and 
risk  of  the  proprietors  of  such  goods,**  On 
arrived  of  the  vessel  the  consignees  neither  took 
delivery  nor  did  the  master  exercise  his  option  of 
landing  or  lightering  the  goods. 

In  an  action  by  the  charterers  against  the  con- 
signeesfor  damages  for  detention  of  the  vessel : 

Held,  that  the  plaintiffs  were  not  deprived  of  their 
remedy  because  the  master  had  not  exercised  his 
option  as  to  landing  or  lightering  the  goods,  and 
were  entitled  to  recover, 

(a)  Beported  by  Ohbutopher  Hcao,  Esq.,  BarriBter-at-Law. 
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Heldf  fwrther,  that  the  plaintiffs  having  made  out 
a  prim&  facie  case  of  delay  in  taking  delivery 
by  the  defendants^  the  onus  was  upon  the  defen- 
dants to  show  that  the  delay  arose  from  no 
default  on  their  part,  and  was  due  to  the  want 
of  appliances  in  the  port,  and  that  they  had 
failed  to  do  so. 

Appeal  by  tbe  plaintiffs  from  a  judgment  of  the 
judge  of  the  Swansea  County  Court  in  favour  of 
the  defendants. 

The  plaintiffs  were  Gebruder  van  Uden,  of 
Rotterdam,  tbe  time  charterers,  and  J.  Roebe, 
the  master  of  the  steamship  Arne,  and  claimed 
512.  OS.  damages  for  detention  of  the  steamship. 

The  defendants  were  W.  Gilbertson  and  Co. 
Limited,  the  indorsees  of  bills  of  lading  and  con- 
signees of  the  cargo. 

The  cargo  was  shipped  in  two  parcels.  The 
first  parcel  consisted  of  about  1078  tons  of  pig 
iron  and  28  tons  of  old  rails,  and  the  second  of 
about  910  tons  of  pig  iron.  It  was  shipped  on 
board  the  Ame  at  Antwerp  for  Swansea  oy  the 
same  shipper  in  each  case. 

By  the  bills  of  lading,  which  were  dated  the  6th 
April  and  the  28th  April  1903  respectively,  it  was 
stipulated : 

Tbe  goods  to  be  taken  from  the  ship  by  the  oonBignees 
(at  their  expense)  Immediately  after  arrival  and  as  fast 
as  steamer  can  deliver,  or  the  same  will  be  transhipped 
into  lighters,  or  landed,  or  warehoused  at  the  expense 
and  risk  of  the  proprietors  of  aaoh  goods.  All  goods 
consigned  to  **  order  "  will  be  delivered  npon  the  quay, 
or  into  lighters,  or  warehoased  at  the  option  of  tbe 
agents  of  the  steamer,  such  delivery  to  be  for  account 
and  risk  of  owners  of  the  goods. 

The  discharge  took  place  out  of  the  ship  direct 
into  railway  trucks. 

According  to  the  admission  of  facts  the  respon- 
dents commenced  to  take  delivery  of  the  first 
consignment  of  cargo  at  9  a.m.  on  Tuesday  the 
14fth  April,  but  did  not  complete  taking  deuvery 
until  12  30  p.m.  on  Saturday,  the  18th  April, 
making  altogether  99 i  hours.  The  respondents 
commenced  taking  delivery  of  the  second  consign- 
ment of  cargo  at  7.45  a.m.  on  Monday,  the  4th 
May,  and  completed  taking  delivery  at  10  p.m.  on 
Thursday,  the  7th  May,  making  86^  hours  in  all. 

The  appellants  contended  that  a  reasonable 
time  for  taking  delivery  of  the  first  consignment 
of  cargo  expired  at  noon  on  Thursday,  the  16th 
April,  and  of  the  second  consignment  at  noon  on 
Wednesday,  the  6th  May.  The  appellants  claimed 
two  days  at  151.  per  day  making  30Z.  as  damages 
for  the  first  voyage,  and  one  day  ten  hours  for 
the  second  voyage,  making  21Z.  5«. — 51Z.  5«.  in  all. 
On  the  hearing  of  the  appeal  these  damages  were 
reduced  to  41Z. 

The  appellants  alleged  that  their  vessel  was 
capable  of  delivering  about  500  tons  a  day,  and  that 
the  cause  of  tbe  delay  was  that  the  defendants 
failed  to  see  that  a  sufficient  number  of  railway 
waggons  were  provided. 

The  respondents  alleged  that  a  reasonable 
amount  to  discharge  per  day  based  on  averages  in 
the  case  of  previous  steamers  would  be  from  250 
to  300  tons. 

The  learned  County  Court  judge  gave  judg- 
ment for  the  defendants.  His  judgment  was  as 
follows : 

I  consider  that  the  defendants  are  entitled  to  jadgment 
on  the  constrnotion  of  the  clause  in  the  bill  of  lading.        1 


The  plaintiffs  appealed. 

Meager  for  the  appellants.  —  It  is  submitted 
the  respondents  did  not  take  delivery  within  a 
reasonable  time.  The  clause  enabling  the  ship- 
owners to  land  the  goods  is  discretionary ;  it 
does  not  bind  them  to  do  so.  It  is  inserted 
for  their  own  protection,  and  their  omission  to 
do  so  is  no  answer  to  a  claim  for  detention. 
As  Lindley,  L.J.  put  it  in  Hiek  t.  Bodo- 
canachi  (65  L.  T.  Rep.  at  p.  303 ;  7  Asp.  Mar. 
Law  Cas.  at  p.  100;  (1891)2  Q.  B.  at  p.  632): 
*'  These  clauses  are  obviously  inserted  in  the 
interest  and  for  the  benefit  of  the  shipowner,  and 
they  give  him  an  additional  remedy  for  tbe 
recovery  of  what  is  due  to  him,  and  not  a  remedj 
in  substitution  for  any  which  he  would  have 
apart  from  these  clauses.  The  master  is  under  no 
obligation  to  land  the  goods  and  assert  his  lien 
instead  of  allowing  the  consignee  to  land  them, 
and  leaving  him  to  be  sued  for  the  payments  be 
ought  to  make.  The  master  is  empowered  to  do 
this,  but  he  is  under  no  obligation  to  exercise  tbe 
power.  He  is  the  person  to  decide  whether  be 
will  exercise  it  or  not.*'  The  ship  could  have 
delivered  500  tons  of  cargo  a  day,  and  the  con- 
signees ought  to  have  provided  sufficient  trucks. 
He  also  re^rred  to  the  case  of 

Modesto  Pineiro  and  Co.  v.  Dupri,  86  L.  T.  Bep. 
560 ;  9  Asp.  Mar.  Law  Cas.  297. 

Balloch,  for  the  respondents,  contra. — If  there 
was  no  unreasonable  delay  the  shipowner  has  no 
cause  of  complaint,  and  if  he  had  one  he  could  by 
exercising  the  power  given  him  by  the  bill  of  lading 
compel  the  consignees  to  take  delivery  as  there 
provided.  The  ordinary  course  of  delivery  is 
into  railway  trucks,  and  the  evidence  goes  to 
show  that  under  this  method  only  200  to  300  tons 
of  cargo  could  be  received  per  day.  The  supply 
of  trucks  is  dependant  on  the  railway  company, 
over  whom  the  respondents  have  no  efficient 
control.  The  words  *'as  fast  as  steamer  can 
deliver  '*  only  mean  as  fast  as  the  facilitiefi  of  the 
port  where  delivery  is  taken  will  allow  of : 

WylUe  V.  Harrtsont  13  Sess.  Ca.  (4th),  92. 

In  that  case  the  vessel  had  been  chartered  to 
carry  iron  ore  "  to  Glasgow  Greneral  Terminus  or 
Queen's  Dock,  in  charterer's  option,"  and  then 
**  deliver  as  customary."    It  was  also  provided  by 
the  charter-party,    "cargo  to  be  discharged  as 
fast  as  steamer  can  deliver  after  being  berthed.'* 
At  the  general  terminus  the  customary  mode  of 
discharge  was  into  trucks,  and  the  only  trucks 
permitted  were  those  of  the  Caledonian  and  North 
British    Railway    Companies.      The    Court    of 
Session  held  the  charterers  were  not  responsible 
for  the  delay  caused  by  want  of  trucks.    As  the 
Lord  Justice- Clerk  (Lord  Moncreiff)  said  :  "  The 
place  of  delivery  may  be  a  port  which  is  subject 
to  regulations  which  are  not  within  the  powers  of 
the  charterer,  and  which  must  be  complied  with 
before  delivery  can  be  given  at  aU.     Where  these 
regulations,    which    are    incorporated    into   the 
charter-party,  provide  that  goods   shall   not  be 
laid  down  on  the  quay,  but  put  into  trucks,  I 
think  the  whole  obligation  of  delivery  is  subject 
to  the  possible  contingency  of  trucks  being  avail- 
able."   This  decision  was  approved  by  the  Court 
of  Appeal  in  Good  v.  Isaacs  (67  L.  T.  Rep.  450; 
7  Asp.  Mar.  Law  Cas.  212 ;  (1892)  2  Q.  B.  555). 
There  a  vessel  with  a  cargo  of  fi*uit  went  into  a 
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fmit  berth,  but  the  cranes  which  had  to  be  used 
for  the  discharge  were  under  the  control  of 
Government  officials,  who  refused  to  allow  them 
to  be  used  at  once.  It  was  held  that  the  char- 
terers were  not  liable  for  the  delay.    See  also 

Hulthen  v.  Stewart,  88  L.  T.  Rep.  702  ;  9  Asp. 
Mar.  Law  Cae.  403 ;  (1903)  A.  C.  389. 

In  The  Jaederen  (68  L.  T.  Rep.  266 ;  7  Asp.  Mar. 
Law  Cas.  260 ;  (1892)  P.  351)  the  vessel  was  "  to 
be  discharged  as  fast  as  she  can  deliver."  The 
custom  of  the  port  was  then  imported  into  the 
contract,  and  the  defendants  succeeded  because 
the  plaintiffs  failed  to  make  out  any  breach  of  the 
contract  to  discharge  as  fast  as  the  ship  could 
deliver.  In  Lyle  Shipping  Company  v.  Cardiff 
Corporation  (83  L.  T.  Rep.  329 ;  9  Asp.  Mar.  Law 
Caa.  128 ;  (1902)  2  Q.  B.  638)  it  was  held  that  as 
the  charterers  had  done  their  best  to  obtain  suffi- 
cient waggons  for  the  railway  company  thev  were 
not  liable.  Smith,  L.J.  expressed  the  opinion  (83 
L.  T.  Rep.,  at  p.  333 ;  9  A^sp.  Mar.  Law  Cas.,  at 
p.  133 ;  (1900)  2  Q.  B.,  at  p.  643)  that  it  did  not 
matter  whether  the  words  "  as  customary  "  were 
in  the  contract  or  not,  **  for  if  not  they  would 
be  implied."    He  also  referred  to 

Postlethwaite  v.   Preeland,  42   L.   T.  Eep.    845; 

4  Asp.  Mar.  Law  Cas.  302  ;  5  App.  Cas.  599 ; 
Carver  on  Carriage  by  Sea,  3rd  edit.,  sect.  619  (a). 

Meager  in  reply.  —  It  is  a  question  of  fact 
whether  delivery  was  taken  within  a  reasonable 
time  or  not  under  the  circumstances  : 

Metcalfe  v.  Thompson,  18  Times  L.  Rep.  706. 

The  Pbbsidbnt. — ^I  thought  at  first  that  we 
had  not  the  materials  before  us  for  deciding  the 
whole    of    the    case;    but,    on  considering    the 
matter  carefully,  it  seems  to  me  that  we  are  in  a 
position  to  deal  with  it  as  it  stands.    I  have  no 
doubt  that  the  learned  judge's  decision  was  based 
on  the  view  that  on  the  true  construction  of  the 
bill  of  lading  the  shipowners  had  their  remedy, 
and  their  sole  remedy,  in  the  power  to  land  the 
goods  on  the  quay  or  in  lighters  if  they  were  not 
taken  away  by  the  consignees.     In  addition  to 
the  words  "  I  consider  that  the  defendants  are 
entitled  to  judgment  on  the  construction  of  the 
clause  in  the  bill  of  lading,''  the  learned  judge 
says  that  counsel  for  the  plaintiffs  contends  that 
that  condition  was  optional,  showing  that  what  he 
based  his  decision  on  was,  not  that  there  was  no 
right  of  action  in  the  case,  but  that   the  sole 
remedy  for  a  breach  of  the  condition  as  to  taking 
delivery  was  in  the  terms  provided  by  the  bill  of 
lading.    I  am  unable  to  agree  with  the  learned 
judge  that  that  view  is  correct.    It  seems  to  me 
clear  that  the  words  in  the  bill  of  lading  io  not 
take  away   the  ordinary  right   of  bringing  an 
action  if  the  terms  of  the  bill  of   lading  are 
departed  from.    It  seems  to  me  that  it  would  be 
mireasonable  to  say  that  the  landing  of   these 
goods  was  the  sole  remedy.    Supposing  the  sole 
cause  of  the  non- deli  very  was  that  the  trucks  were 
not  ready,  it  would  be  hard  to  throw  upon  the 
master  the  responsibility  of  saying  that  the  delay 
was  so  great  that  he  could  not  allow  it  to  con- 
tinue;   and,  on  the  other  hand,  if   the   trucks 
could  not  be  supplied  by  the  railway  company,  I 
atn  hy  no  means  sure  that  the  hardship  would 
not  lie  on  the  consignees  of  the  goods.    It  would 
^  far  more  reasonable  to  say  that  the  ordinary 
remedy  of  the  shipowner  remained  the  same,  but 
that  he  had  an  alternative  option  which  he  could 


have  exercised.  In  this  case  he  does  not 
seem  to  have  exercised  it,  and  I  do  not 
think  the  learned  judge  was  right  in  holding 
that  that  debarred  nim  from  bringing  an  action 
to  enforce  his  ordinary  rights  under  the  bill 
of  lading. 

Then  comes  the  question  whether  or  not  we 
are  able  under  the  circumstances  to  ^enter  judg- 
ment for  the  plaintiffs.  I  think  we  are,  because 
what  is  said  now  is  that  judgment  ought  not 
to  be  entered  for  the  plaintiffs  because  there  is 
some  defence  which  the  defendants  either  have 
set  up  or  might  have  set  up.  I  do  not  know 
that  they  might  not  possibly  have  raised  in  the 
court  below  a  defence  other  than  that  which  they 
have  raised ;  but  in  the  court  below  they  did  raise 
the  defence  as  to  the  non- supply  of  trucks  by 
the  railway  company,  and  clearly  also  raised  a 
further  defence — namely,  that  they  were  justified 
in  taking  the  average  quantity  of  goods  dis- 
charged per  day  of  similar  cargoes  as  a  test  of 
their  own  obligations  under  the  bill  of  iading^- 
and  I  think  it  is  too  late  for  them  now  to  come 
forward  and  say  that  a  totally  different  defence 
might  have  been  raised.  It  appears  to  me  clear 
that  no  such  defence  ought  to  be  successful.  The 
plaintiffs  showed,  without  contradiction,  what  the 
capacity  of  their  steamer  was,  and  then  it  was 
shown  further  that  the  delay  arose  from  the 
dearth  of  waggons.  That,  I  think,  made  out  a 
prima  facie  case  in  favour  of  the  plaintiffs.  It 
may  well  be  that  the  obligation  of  the  consignee 
was  to  take  delivery  as  fast  as  the  steamer  could 
deliver,  having  regard  to  the  mode  of  deliveiy 
and  the  state  of  the  appliances  with  which  deli- 
very could  be  taken;  but  then  if  their  answer 
was  that  they  had  done  all  they  could^  and  that 
the  delay  arose  from  no  defaiQt  on  their  part, 
and  that  they  did  everything  on  their  part,  then 
they  ought  to  have  shown  that.  It  was  upon 
them  to  do  so.  But  the  moment  the  plaintiffs 
showed  that  but  for  the  want  of  waggons  they 
could  have  delivered  at  a  certain  rate,  then,  if  the 
defendants  could  have  shown  that  by  no  fault  of 
theirs,  but  by  the  fault  of  other  people,  such  as 
the  want  of  railway  trucks,  the  delay  was  caused, 
it  would  have  been  a  different  matter ;  but  they 
did  not  attempt  to  show  that.  I  do  not  agree  that 
the  question  of  average  quantity  was  material 
here,  though,  in  taking  into  consideration  what 
the  steamer  could  do,  you  haye  to  consider  the 
actual  state  of  things — the  appliances  of  the  port, 
and  the  mode  of  delivery;  still,  that  does  not 
relieve  the  defendants  from  their  liability  to  show 
that  they  have  done  all  they  could,  and  that  it 
was  not  their  fault.  A  prima  facie  case  is  made 
out  against  them,  and  there  is  no  answer  either 
set  up,  or  which,  to  my  mind,  can  be  set  up,  to 
meet  the  case  of  the  plaintiffs.  In  these  circum- 
stances I  am  prepared  to  give  judgment  for  the 
plaintiffs.  The  figures  work  out  at  41L  as  the 
amount,  on  the  plaintiffs'  evidence,  which  they 
are  entitled  to  recover.  I  think,  therefore,  the 
proper  course  will  be  to  reverse  the  judgment  of 
the  court  below,  and  give  judgment  for  the 
plaintiffs. 

Barnes,  J. — I  agree  with  the  learned  President 
as  to  the  construction  of  the  bill  of  lading,  and 
also,  on  the  facts,  I  think  with  him  that  the 
plaintiffs  made  a  prima  facie  case  of  non- 
acceptance  or  non- taking  of  delivery  from  the 
ship  by  the  consignees,  immediately  after  arrival. 
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as  fast  as  steamer  can  deliver,  whether  the  words 
"  as  oustomaiT  '*  are  implied  or  omitted.  They 
made  a  prima  facie  case  that  they  were  ready  to 
deliver,  and  to  deliver  easily  at  a  rate  which  they 
say  conld  have  been  exceeded.  No  answer  is 
made  to  that  by  the  defendants  npon  the  facts. 
No  explanajbion  is  given,  and  there  is  nothing  to 
show  that  they  conld  not  have  discharged  the 
ship  as  fast  as  customary,  assuming  those  words 
to  be  inserted  in  the  bill  of  lading.  All  that  they 
have  done  is  to  attempt  to  set  np  a  case  of 
delivery  of  average  quantities  of  similar  cargoes, 
the  contracts  respecting  which  are  not  dealt  with 
in  the  evidence  before  us,  and  there  is  an  attempt 
te  make  out  a  case  of  a  fair  and  reasonable 
amount.  They  do  not  seem  to  have  answered  the 
prinidfacie  case  made  out  by  the  plaintiffs,  and, 
therefore,  I  agree  that  there  should  be  judgment 
for  the  plaintiffs. 

Solicitors  for  the  appellants,  Spence,  Chapman, 
and  Co.,  agente  for  John  B.  Bichard$,  Swansea. 

Solicitors  for  the  respondente,  BoUerell  and 
Boche,  agente  for  William  Cox,  Swansea. 


Feb.  2  and  9,  1904. 

(Before  Sir  F.  Jbune,  President,  and  Barnes,  J.) 

The  Normandy,  (a) 

Damage  to  pier  by  ship — Action  by  owner  of  pier — 
County  Court  jurisdiction —  Writ  of  prohibition — 
Couniy  Courts  Admiralty  Jurisdiction  Act  1868 
(31  &  32  Vict.  c.  71),  8.  3,  sub-s.  3. 

By  sect.  3,  sub-sect.  3,  of  the  County  Courts 
Admiralty  Jurisdiction  Act  1868  it  is  provided 
that  County  Courts  having  Admiralty  juris- 
diction shall  have  jurisdiction  as  to  any  claim 
for  "  dama^fe  by  collision.*' 

The  plaintiff  was  the  owner  of  a  pier,  and  brought  an 
action  in  the  County  Court  against  the  defendants 
for  damage  done  by  their  vessel  to  his  pier.  The 
defendants  moved  for  a  writ  of  prohibition. 

Held,  that  there  was  no  jurisdiction  under  sect.  3, 
sub'Sect.  3,  for  the  County  Court  judge  to  deter ^ 
mine  the  action,  and  that  a  writ  of  prohibition 
must  therefore  go. 

Motion  on  behalf  of  the  owners  of  the  steamship 
Normandnf  for  a  writ  of  prohibition  to  the  judge 
of  the  County  Court  of  Barnstaple  to  restrain 
proceedings. 

The  plaintiff,  Reginald  Joseph  Weld,  who, 
being  a  person  of  unsound  mind,  sued  by  his 
committees,  was  the  owner  of  a  pier  at  Ilf  racombe. 
and  the  action  was  brought  to  recover  200Z.  for 
damage  alleged  to  have  been  done  by  the  defen- 
dante*  steamship  to  the  pier.  The  action  was 
brought  under  sect.  3,  sub- sect.  3,  of  the  Countv 
Courts  Admiralty  Jurisdiction  Act  1868,  which 
gives  to  any  County  Court  having  Admiralty 
jurisdiction  power  to  hear  and  determine  causes 
as  to  any  claim  for  "  damage  by  collision." 

The  defendante  contended  that  the  words 
**  damage  by  collision  '*  referred  only  to  collisions 
between  ships,  and  that,  although  the  amending 
Act  of  1869  extended  the  Admiralty  jurisdiction 
of  County  Conrte  to  damage  to  ships,  whether  by 
collision  or  otherwise,  jret  it  did  not  give  the  court 
power  to  deal  with  claims  for  damage  to  a  fixed 
object  such  as  a  pier. 

(a)  Reported  by  CflaisTOPHKB  Hkad,  Esq.,  Buriiter-at-Law. 


Sect.  3,  sub-sect.  3,  of  the  County  Courts 
Admiralty  Jurisdiction  Act  1868  (31  &  32  VicL 
c.  71)  is  as  follows : 

Ar>y  Coanty  Court  having  Admiralty  jurisdiotioo 
shall  hftve  jurisdictioD,  and  all  powers  and  aathoritieB 
relating  thereto,  to  try  and  determine,  snbjeot  and 
aooording  to  the  provisions  of  this  A.ct,  the  following 
oanses  (in  this  Aot  referred  to  as  Admiralty  causes) : 
(3)  As  to  any  claim  for  damage  to  cargo  or  damage  by 
collision — Any  cause  in  which  the  amount  claimed  does 
not  exceed  three  hundred  pounds. 

Sect.  4  of  the  County  Courte  Admiralty  Juris- 
diction Act  1869  (32  &  33  Vict.  c.  51)  is  as 
follows : 

The  third  section  of  the  County -Oonrts  Admiral^ 
Jurisdiction  Aot  1868,  shall  extend  and  apply  to  all 
claims  for  damage  to  ships,  whether  by  ooUision  or 
otherwise,  when  the  amount  claimed  does  not  exceed 
three  hundred  pounds. 

The  defendante  now  moved  the  court  for  a  writ 
of  prohibition  to  prohibit  the  learned  County 
Court  judge  from  hearing  and  detormining  tfa« 
action. 

Dawson  Miller,  for  the  defendante,  in  support 
of  the  motion. — Sect  3,  sub- sect.  3,  of  the  County 
Courte  Admiralty  Jurisdiction  Act  1868,  under 
which  the  action  is  brought,  gives  a  County  Court 
jurisdiction  to  hear  and  determine  causes  as  to 
any  claim  for  "  damage  by  collision."  Collision 
must  be  a  collision  TOtween  ships.  That  is  the 
ordinarily  underst(X>d  meaning  of  the  word  in 
the  Admiralty  Court : 

Robgon  V.   Oxoner  of  the  Kate^  59  L.  T.  Rep.  557 

6  Asp.  Mar.  Law  Cab.  330  ;  21  Q.  B.  Div.  13  ; 
Everard  v.  Kendall,  22  L.  T.   Bep.  408 ;  3   Mar. 

Law.  Cas.  O.  S.  391 ;  L.  Bep.  5  C.  P.  428. 

It  is  true  that  sect.  4  of  the  County  Courts 
Admiralty  Jurisdiction  Act  1869  extended  the 
jurisdiction  to  damage  to  ships,  **  whether  by 
collision  or  otherwise,  but  that  would  not  include 
damage  by  a  ship  to  a  structure  such  as  a  pier. 

Herbert  Chitty  and  H.  Stuart  Moore,  for  the 
plaintiffs,  contra.  —  The  language  used  in 
Bobson  V.  Owner  of  the  Kate  (vbi  sup.)  is  only  a 
dictum.  The  damage  done  there  was  to  a  pile- 
driving  machine  on  a  wharf  on  the  bank,  and  the 
ground  of  the  decision  was  that  damage  which 
had  been  done  on  land  outeide  the  ebb  and  flow 
of  the  tide  could  not  have  fallen  within  the 
jurisdiction  of  the  Court  of  Admiralty,  and 
therefore  did  not  come  within  sect.  3,  sub- sect.  3, 
of  the  County  Courte  Admiralty  Jurisdiction 
Act  1868.  The  intention  of  the  Legislature  was 
to  give  the  County  Courte  the  same  jurisdiction 
as  the  High  Court  had : 

The  Zeta,  21  C.  C.  C.  Eep.  70 ;  68  L.  T.Eep.  40; 

7  Asp.  Mar.  Law  Cas.  369 ;  (1893)  A.  C.  468. 

The  High  Court  clearly  has  jurisdiction  to  try 
the  action  under  sect.  7  of  the  Admiralty  Court 
Act  1861.    That  was  decided  in 

The  Uhla,  19  L.  T.   Rep.  89 ;  3  Mar.  Law  Cas.  0.  S. 
148 ;  L.  Rep.  2  A.  &  E.  29n. 
See  also 

The  BsBcelnor,  19  L.  T.  Bep.  87 ;  3  Uar.  Law  Caf. 
O.  S.  151 ;  L.  Bep.  2  A.  &  £.  268. 

The  word  "  collision  "  has  been  used  with  regard 
to  other  objects  than  a  ship — e.g.,  in  the  case  of 
damage  done  by  a  ship  to  a  barge  (The  Malvina, 
6  L.  r.  Rep.  369 ;  1  Mar  Law  Cas.  O.  8.  341 ; 
Lush.  493) ;  by  a  ship  to  a  ship  (see  The  Uhla,  ubi 
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8t^.) ;  by  a  ship  to  a  wharf  (The  Excelsior,  ubi 
sup.) ;  collieion  by  a  ship  with  a  keel  {The  Sarah, 
LuBh.  54)9) ;  and  in  union  Marine  Insurance 
Company  v.  Borvneh  (73  L.  T.  Rep.  156 ;  8  Asp. 
Mar.  Law  Gas.  71 ;  (1895)  2  Q.  B.  279)  it  was  held 
that  a  vessel  which  was  driven  on  to  a  sloping 
bank  fonned  of  loose  boulders  to  protect  a  break, 
water  was  lost  by  collision  and  not  by  stranding, 
and  therefore  the  loss  came  within  the  words  of 
an  insurance  policy,  "loss  or  damage  through 
collision  with  .  .  .  piers  or  stages  or  similar 
structures."    See  also 

The  Munroe,  70  L.  T.  Bep.  246  ;  7  Asp.   Mar.  Law 
Oas.  407;  (1893)  B.  248. 

They  also  referred  to 

27m  Merle,  31  L.  T.  Bep.  447 ;  2  Asp.  Mar.  Law 

Cas.  402 ; 
RiverWear  Commissionera  v.  Adatnson,  37  L.  T.  Bep. 

543  ;  3  Asp.  Mar.  Law  Cas.  521 ;  2  App.  Cas.  743  ; 
Beg,  V.  Judge  of  City  of  Lcttdon  Court,  66  L  T. 

Bep.  135 ;    7  Asp.  Mar.  Lavr  Cas.  140  ;  (1892) 

1  Q.  B.  273 ; 
The  Indus,  56  L.  T.  Bep.  376 ;  6  Asp.  Mar.  Law 

Cas.  105;  12  P.  Div.46; 
The  Robert  Po\o,  9  L.  T.  Bep.  237 ;  1  Mar.  Law 

Cap.  O.  S.  392  ;  Br.  &  L.  99  ; 
The  Merchant  Shipping  Act  1894,  ss.  418, 419. 


Dawson  MiUer  in  reply. 


Cur.  adv.  vult. 


Feb.  9. — The     judgment    of    the    court   was 
delivered  by 

Barnes,  J. — This  is  a  motion  for  a  writ  of 
prohibition  to  the  judge  of  the  County  Court  of 
Barnstaple  to  restrain  proceedings  in  a  suit  by 
the  committees  of  the  estate  of  the  plaintiff,  the 
owner  of  a  pier  at  llfracombe,  in  the  county  of 
Devon,  against  the  defendants,  the  owners  of  the 
steamship  Normand/y  of  Liverpool.  According 
to  an  affidavit  filed  in  the  case,  the  summons  was 
issued  by  the  plaintiff  in  rem,  claiming  2002. 
against  the  steamship  in  respect  of  damage 
alleged  to  have  been  caused  by  the  vessel  to  the 
pier,  no  part  of  which  is  afloat.  The  action  was 
brought  under  sub-sect.  3  of  sect.  3  of  the  County 
Courts  Admiralty  Jurisdiction  Act  1868,  which  is 
as  follows :  [His  Lordship  then  read  the  section.] 
It  was  contended  by  counsel  for  the  applicants, 
the  defendants  in  the  suit,  that  the  suit  was  not 
a  cause  as  to  a  "  claim  for  damage  by  collision," 
within  the  meaning  of  tiie  sub-section,  and  that 
the  question  raised  was  covered  by  authority.  On 
the  other  hand,  counsel  for  the  respondent  argued 
that  the  words  in  the  sub-section,  "  damage  by 
collision,"  include  a  claim  such  as  that  made  by 
the  plaintiff,  and  that  the  authorities  cited  on 
behalf  of  the  defendants  were  distinguishable 
from  the  present  case,  and  inconsistent  with  th« 
judgments  in  the  House  of  Lords  in  the  case  of 
The  Zeta  (ubi  sup,).  The  simple  question  is 
whether  the  words  **  damage  by  collision  *'  include 
damage  done  to  a  pier  by  a  ship  striking  against 
it.  The  principal  cases  relied  on  by  the  appli- 
cants were  Evtrard  v.  Kendall  (ubi  sup.)  and 
Bobson  V.  Owner  of  the  Kate  (ubi  sup.).  In  the 
former  case  it  was  held  that  the  Admiralty  juris- 
diction of  the  County  Court  in  cases  of  collision 
was  not  more  extensive  than  that  of  the  High 
Court  of  Admiralty,  and,  as  the  Courtof  Admiralty 
had  no  jurisdiction  in  the  case  of  a  collision  on  the 
Thames  between  two  barges  propelled  by  oars 
^y,  the  County  Court  had  no  such  Admiralty 
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jurisdiction.  In  the  course  of  his  judgment 
Montague  Smith,  J.  said  (22  L.  T.  Bep.,  at  p.  409 ; 
3  Mar.  Law  Cas.  O.  S.,  at  p.  392 ;  L  Rep.  5  C.  P.,  at 
p.  432) :  **  What  is  the  meaning  of  '  damage  by 
collision '  P  We  have  nothing  to  guide  us  as  to 
what  damage  by  collision  is  within  the  Act, 
except  the  general  scope  and  object  of  the  Act. 
In  common  understancung,  and  as  understood  in 
the  Court  of  Admiralty,  damage  by  collision  is 
damage  sustained  by  a  ship  from  another  ship 
coming  in  contact  with  it."  The  late  Master  of 
the  Rolls,  then  Brett,  J.,  said  the  Act  of  1868 
"gives  the  County  Court  power  to  try  in  a  par- 
ticular way  questions  oi  salvage,  claims  for 
towage,  necessaries  supplied  to  ships,  and  wages, 
and  claims  for  damage  to  cargo  or  damage  by 
collision.  Damage  by  what  colHsions  P  Looking 
at  sects.  7  and  22  of  the  Act  of  1868,  it 
seems  to  me  that  it  means  a  collision  between  two 
vessels — such  vessels  as  were  formerly  dealt  with 
in  the  Admiralty  Court."  These  dicta  are 
favourable  to  the  defendants'  contention  in  this 
case;  but  the  case  is  not  conclusive  in  their 
favour,  because  the  basis  of  the  decision  appears 
to  have  been  that  it  was  not  the  intention  of  the 
Legislature  to  give  the  County  Courts  Admiralty 
jurisdiction  over  Admiralty  causes  other  than  those 
over  which  the  Admiralty  Court  had  jurisdiction, 
and  that  the  Court  of  Admiralty  had  no  juris- 
diction in  respect  of  such  a  collision  as  that  in 
question  in  the  case.  It  did  not  decide  what 
jurisdiction  the  County  Courts  have  within  their 
limit  of  amount  in  cases  of  damage  done  by  a 
^hip  in  which  the  Admiralty  Court  has  juris- 
diction. In  Bobson  v.  Owner  of  the  Kate  {ubi 
sup.)  it  was  held  that  damage  occasioned  to  an 
object  on  the  bank  of  a  river  by  contact  with  the 
sailing  gear  of  a  vessel  afloat  in  the  river  was  not 
*'  damage  by  collision  "  within  sect.  3,  sub-sect.  3, 
of  the  County  Courts  Admiralty  Jurisdiction  Act 
1868,  so  that  a  County  Court  had  no  Admiralty 
jurisdiction  in  respect  of  such  damage.  Wills,  J. 
in  the  course  of  his  judgment  said  (59  L.  T. 
Rep.,  at  p.  558  ;  6  Asp.  Mar.  Law  Cas.,  at  p.  330  ; 
2 1  Q.  B.  Div.,  at  p.  14) :  **  It  is  not  necessary  to 
define  the  word  '  collision.'  The  words  '  damage 
by  collision,'  used,  as  here,  in  an  Act  the  object  of 
which  is  to  coiner  an  Admiralty  jurisdiction, 
cannot  be  construed  as  including  oamage  which 
has  taken  place  on  land,  outside  the  ebb  and  flow 
of  the  tide,  and  which  would  certainly  not  have 
fallen  within  the  original  jurisdiction  of  the 
Court  of  Admiralty  in  respect  to  collision  " ;  and 
Grantham,  J.  said :  "  In  Everard  v.  KendaU  (ubi 
sup.),  which  was  a  proceeding  by  way  of  pro- 
hibition under  this  Act,  Montague  Smith,  J.  is 
reported  to  have  said" — he  then  quotes  the 
passage  I  have  already  referred  to,  and  adds: 
**  This  explanation  eeems  to  me  well  founded,  and 
I  think  the  preceding  words  '  damage  to  cargo,' 
which  obviously  refer  to  damage  to  cargo  while 
on  board  a  ship,  tend  to  show  that  the  intention 
of  the  Legislature  was  to  confine  the  newly 
conferred  jurisdiction  to  cases  of  collision 
between  ships."  The  reason  given  by  the  latter 
judge  for  his  decision  is  applicable  to  the  present 
case;  but  the  basis  of  the  judgment  of  Wills,  J. 
id  that  the  damage  was  on  land,  outside  the 
ebb  and  flow  of  the  tide,  whereas,  if  there  be  any 
distinction  in  the  case  before  us,  the  damage  is  to 
a  structure  which  stands  in  the  sea.  The  case 
mainly  relied  on  by  counsel  for  the  plaintiff  was 
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The  Zeta  (ubi  imp.),  in  which  i^  was  held  that  the 
jurisdiction  given    by    s^ct.    3    of    the  County 
Courts  Admiralty    Jurisdiction    Act    1868.   and 
extended  by    sect.     4    of    the    County    Courts 
Admiralty  Jurisdiction  Amendment  Act    1869, 
included  a  claim  for  damage  to  a  ship  by  collision 
with  an  object  which  was  not  a  ship — e.a.,  a  pier- 
head.    That   case   turned    on    sect.    4    of   the 
amending  Act  of  1869.    The  argument  for  the 
appellants,  the  Mersey  Docks  and  Harbour  Board, 
wnich  sncceeded  in  the  House  of  Lords,  was  that 
sect.  4  of  the  Act  of  1869  had  clear  words  which 
gave  the    County  Courts    jurisdiction    in    "all 
claims  for  damage  to  ships,  whether  by  collision 
or  otherwise,"  and  that  the  Admiralty  Court  had 
jurisdiction  over  such  cases.    The  respondents  do 
not  appear  to  have  disputed  that  the  case  fell 
within  the  Ian  gunge  used  in  sect.  4,  but  argued 
that  it  was  not  intended  to  confer  jurisdiction 
beyond  that  possessed  by  the  Court  of  Admiralty, 
and  that  the  action  was  not  within  that  jurisdic- 
tion.   The  judgments  were  to  the  effect  that  the 
Admiralty  Court  had  jurisdiction  over  claims  of 
the  character  of  that  in  (question  in  the  case,  and 
that  the  claim  fell  withm  the  words  of  sect.  4. 
Reference  was   also  made  by  counsel    for  the 
plaintilf  to  expressions  in  some   judgments    in 
which  the  word  "collision"  has  been  used  in  a 
general  way  in  relation  to  the  impact  of  a  ship 
against  another  object,  and  to  some  other  oases 
which  have  only  an    indirect    bearing    on    the 
present  case ;  but  in  my  opinion  little  assistance  is 
to  be  derived  from  these  references.     I  may  here 
observe  that  the  true  meaning  of  collision  is  not 
a  mere  striking  against,  but  a  striking  together; 
and  to  me  it  seems  more  corre^^t  to  speak  of  a 
vessel  stranding,  or  running,  or  striking  upon  or 
against  rocks  or  the  shore,  than  colliding  there- 
with ;  and  the  same,  to  my  mind,  is  true  when  the 
contact  is  by  a  vessel  vnth  some  structure  erected 
on  the  rocks  or  shore,  and  I  notice  that  the  use  of 
the  word  "  collision  "  in  sects.  418  and  419  of  the 
Merchant  Shipping  Act  1894  appears  to  refer  only 
to  collisions  between  ships. 

If  this  matter  were  clear  of  all  that  has  been 
said  in  other  cases,  the  question  would  appear 
to  me  to  be  a  simple  matter  of  construction, 
and  having  regard  to  the  object  of  the  Act  of 
1868,  and  its  general  scope,  and  the  ordinarily 
understood  meaning  of  the  words  "damage  by 
collision  "  in  the  Admiralty  Court,  where  the  term 
"  causes  of  damage  "  is  the  general  expression  for 
damage  cases,  I  should  come  to  the  conclusion 
that  the  word  "  collision  "  referred  to  collision 
between  ships.  This  opinion  is  in  accordance  with 
the  case  oi  Everard  v.  Kendall  {uhi  aup,)  and 
RobBon  V.  Oioner  of  the  Kate  (ubi  sup.),  and  there 
is  nothing  of  substance  to  conflict  with  this  view 
unless  the  argument  based  on  the  case  of  The 
Zeta  [ubi  sup.)  does  so.  That  argument  comes  to 
this,  that  the  Admiralty  Court  nad  jurisdiction 
in  1868  in  causes  of  damage  received  by  or  done 
by  a  ship  which  iu  eluded  a  case  of  the  present 
kind,  and  that  the  Act  of  1868  gave  similar  juris- 
diction to  the  County  Courts  within  a  limited 
amount ;  but  in  my  opinion  that  argument  seeks 
to  establish  too  much.  It  has  been  decided  in 
several  cases  that  the  County  Court  Acts  of  1868 
and  1869,  while  conferring  Admiralty  jurisdic- 
tion upon  County  Courts  up  to  certain  limited 
amounts,  conferred  no  greater  jurisdiction,  except 
with  regard  to  charter-parties,  than  was  possessed 


by  the  Admiralty  Court :  (see  The  Dowse,  22  L.  T. 
Rep  627 ;  3  Mar.  Law.  Cas.  O.  S.  424 ;  L.  Rep. 
3  A.  &  E.   135  ;  Allen  v.   Garbutt,  4  Asp.  Mar. 
Law  Gas.   520n. ;  6  Q.  B.  Div.  165 ;  and  Beg.  v 
Judge  of  the  (Hhj  of  London  Court,  ubi  sup.).  The 
arguments  and  judgments  in    these  and  other 
cases  show  that  the  question  has  in  such  cases 
not    really  been  whether    the  particular  claim 
came  within  the  ordinary  meaning  of  the  words 
of    th*^  County  Court   Acts,    but    whether  the 
claim  was  oue  in  respect  of  which  the  Admiralty 
Coui*t  had  jurisdiction,  and,  if  not,  it  was  con- 
sidered th  it  it  could  not  have  been  intended  to 
confer    Admiralty  jurisdiction    in  such   a  case 
in  the  County   Courts,  as  these  Acts   were   to 
confer  Admiralty  jurisdiction,  though  sect.  2  of 
the  Act  of  1869  in  certain  matters  gave  a  some- 
what wider  junsdiction :  (see  The  Alina,  ubi  sup.). 
I  am  not  aware  whether  the  words  "  damage  to 
cargo,*'  in  sub- sect.  3  of  the  Act  of  1868,  have  yet 
been  considered :  (see  The  Victoria,  56  L.  T.  Rep. 
499 ;  6  Asp.  Mar.  Law  Cas.  120 ;  12  P.  Div.  105). 
So  also  ia  The  Zeta  (ubi  sup.)  the  real  ouestion 
was  not  whether  the  claim  fell  within  the  ordi- 
nary meaning  of  the  words  of  sect.  4  of  the  Act 
of  1869,  or  as  to  the  meaning  of  the  word  "  col- 
lision," but  whether  the  words  of  sect.  4  should 
have  a  restricted  interpretation  on  the  ground, 
as  was  contended,  that  the  case  was  not  within 
the  jurisdiction  of  the  Admiralty  Court.    It  was 
held,  however,  in  the  House  of  Lords,  overruling 
the  Court  of  Appeal,  that   the  case  was  within 
the  jurisdiction  of  the  Admiralty  Court,  and  thus 
anj  difficulty  in  the  construction  of  the  Act  of 
1869     was    removed.       In    the     present     case 
the    difficulty  does    not    arise    upon    any  qaes- 
tion    as     to     the    jurisdiction    of    the    High 
Court.    It    is    clear   from     the    terms    of  the 
Admiralty   Court  Act  1861,   and  the  decisions 
thereon,  that  the  High    Court    has   Admiralty 
jurisdiction  in  respect  of    this  claim  as  being 
damage  done  by  a  ship  (see  The  Uhla,  ubi  sup* ; 
and  The  Excelsior,  ubz  sup.) ;  but  the  question  is 
whether  the  wording  of  the  Act  of  18o8  is  suffi- 
cient to  give  similar  jurisdiction  to  the  County 
Court  within  the  limited  amount  in  such  a  case. 
Now,  it  is  quite  clear  that  the  Acts  of  1868  and 
1869  do  not  give  Admiralty  jurisdiction  ¥rithin 
the  limited  amounts  in  all  cases  in  which  the 
Admiralty  Court  has  jurisdiction.    For  instance, 
no  jurisdiction  is  given  in  causes  of  possession, 
co-ownership  cases,  mortgage  or  bottomry,  and  it 
cannot  therefore  be  inferred    that  the  County 
Courts  were  intended  to  have  Admiralty  jurisdic- 
tion   in    all    Admiralty    causes    up    to    limited 
amounts.      On    the   contrary,  care  is  taken  to 
specify   exactly   what   causes   may    be    brought 
iu  the  County  Court.  Whatever  the  old  Admiralty 
jurisdiction  was  at  the  time  when  the  Act  of  1868 
was    passed,   the    Acts  of    1840   and    1861   bad 
enacted  that  the  High  Court  of  Admiralty  should 
have  jurisdiction  over  all  claims  for  "damage 
j*eceived  by  any  ship  or  sea-going   vessel,"  and 
*'  over  auy  claim  for  damage  done  to  any  ship," 
and  nothing  would  have  been  easier  than  to  have 
used    similar    words    in    the     County    Courts 
Admiralty    Jurisdiction    Act  of    18C8,   whereis 
the  words    adopted   in  that  Act   are  "damage 
by    collision.**      We    have    only,    therefore,  to 
consider  what  is  included  in  these  words.    AH 
cases  of  damage  done  by  a  ship  cannot,  in  mj 
opinion,  be  so  included.    It  has  been  held,  for 
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instance,  that  injuiy  to  a  diver  who  was  caught 
by  the  paddle-wheel  of  a  steamer  {The  8y^i>h, 
17  L.  T.  Rep.  519 ;  3  Mar.  Law  Gas.  O.  S.  37 ;  L. 
Rep.  2  A.  &  B.  24),  approved  in  The  Beta  (20  L.  T. 
Rep.  988 ;  L.  Rep.  2  P.  0.  447),  which,  however, 
was  dissented  from  in  the  case  of  Smith  v.  Brovm 
(24  L.  T.  Rep.  808 ;  L.  Rep.  6  Q.  B.  729) ;  damage 
done  to  a  cable  in  freeing  it  from  a  vessel's 
anchor  by  which  it  had  been  foaled  (The  Clara 
KUlam,  23  L.  T.  Rep.  27 ;  3  Mar.  Law  Cas.  O.  S. 
463  ;    L.  Rep.   3  A.  <&  E.  161) ;  and  damage  to 
a  vessel  through    grounding  to  avoid    another 
vessel  owing  to  negligence  in  the  navigation  of 
the  other  vessel  (Hie  Ind^Mtriey  24  L.  T.  Rep  446 ; 
1  Asp.  Mar.  Law  Cas.  17 ;  L.  Rep.  3  A.  &  E.  303) 
could  be  sued  for  in  the  Admiralty  Ck>urt;   but 
clearly  these  cases  could  not  properly  be  called  cases 
of  damage  by  collision.   Other  ulustrations  may  be 
put  analogous  to  the  last  case,  though  probably 
they  are  rather  cases  of  damage  received  by  a 
ship  tha  n  of  damage  done  by  a  ship.    Possibly  the 
plaintiffs'  argument  need  not  be  put  so  high  as  to 
include  in  d^unage  by  collision  all  cases  of  damage 
done  by  a  ship,  but  only  cases  of  damage  done  by  one 
ship  to  another,  or  by  a  ship  to  some  other  object 
by  striking  against  it ;    but  even  then  the  word 
''collision     in  the  ordinary  meaning,  and  as  ordi- 
narily   used  and  understood  in  the    Admiralty 
Court,  would  not  be  properly  applicable  to  the 
latter  case.    Cases  of  striking  something  which  is 
not  engaged  in  navigation  are  very  rare,  and  it  is 
not  unreasonable  to  assume  that,  in  using  the 
word  "  collision,"  the  framers  of  the  Act  intended 
to  deal  with  the  class  of  case  which  forms  the 
ordinary  subject  of  a  collision  suit.    It  was  urged 
that  it  would  be  strange  if,  as  held  in  The  Zeta 
[ubi  «t*p.),  the  owner  of  a  pier  or  dock  could  be 
sued  in  the  County  Court  for  damage  caused  to 
a  ship  by  the  negligence  of  the  servants  of  such 
owner,  and  yet  that  such  owner  could  not  in  the 
County  Court  sue  for  damage  to  the  structure  by 
negligence  on  the  part  of  the  ship's  people ;  bat 
the  answer  appears  to  be  that  the  amending  Act 
of  1869  covers  the  one  case  but  not  the  other.    The 
collocation  of  the  words  "  damage  by  collision  " 
and  "  daoiage  to  cargo  "  in  the  sub- section,  to  my 
mind,  also  intends  to  show  that  the  sub-section 
was    only    dealing   with  ships,    though  what  is 
included  in  "  damage  to  cargo  "  is  not  a  subject 
for  present  consideration.    For  these  reasons   I 
am  of  opinion  that  the  writ  of  prohibition  must 
go,  and  that  the  applicants  are  entitled  to  their 
costs  of  this  motion  against  the  respondents. 

Solicitors  for  the  applicants,  BottereU  and 
Roche,  agents  for  John  J,  Richards,  Swansea. 

Solicitors  for  the  respondents,  Eland,  Nettle- 
ship,  and  Brett,  agents  for  F/inch  and  Chanter, 
Barnstaple. 


Feb,  29,  March  1,  2,  4,  8,  and  15,  1904. 

(Before  Babnes,  J.  and  Tbinity  Mastebs.) 

The  Mebcbdes  de  Labbinaoa.  (a) 

Collision — Compulsory  mloUige — Port  of  Liver- 
pool —  Vessel  proceeding  through  the  port  to 
Manchester — 8  Anne,  c.  8 — Mersey  Dock  Acts 
Consolidation  Acts  1858  and  1899  (21  &  22  Vict, 
c.  92  and  62  &  63  Vict,  c.  172)— ITpper  Mersey 
Navigation  Act  1876  (39  <fe  40  Vict  c.  104)  ss,  4, 

(«1  Beportwl  by  CHRiSTOPHrs  Hbad,  Esq..  Barrister-at-Law. 


51^  Manchester  Ship  Canal  Act  1885  (48  & 
49  Vict,  c.  1S8)— Merchant  Shipping  Act  1894 
(57  &  58  Vict,  c.  60),  ss.  605,  633. 

Pilotage  is  compulsory  on  a  vessel  inward  hound 
from  the  sea  through  the  port  of  Liverpool  to 
Manchester  until  she  enters  the  Ship  Canal  at 
Eastham. 

Sect,  128  of  the  Mersey  Dock  Acts  Consolidation 
Act  1858  requires  that  '*  the  pilot  in  charge  of 
any  inward  hound  vessel  shaU  cause  the  same 
(if  need  he)  to  be  properly  moored  at  anchor  in 
the  river  Mersey,  and  shall  pilot  the  same  into 
some  one  of  the  wet  docks  within  the  port  of 
Liverpool,* 

Hie  fact  that  a  vessel  anchors  for  the  purpose  of 
waitina  for  the  tide  does  not  put  an  end  to  the 
compulsory  services  of  the  pilot, 

Semble,  pilotage  is  <dso  compulsory  on  vessels 
going  out  from  Eastham  through  the  port  of 
Liverpool  to  the  sea. 

Action  for  damage  by  collision  brought  by  the 
owners  of  the  Swedish  steamship  Bifrost  against 
the  owners  of  the  steamship  Mercedes  de 
Larrinaga, 

The  Bifrost  was  a  steamship  of  2122  tons  gross 
register,  and  at  the  time  of  the  collision  was  on  a 
voyage  from  Skutskar  to  Manchester  with  a 
general  cargo  on  board,  and  manned  by  a  crew  of 
twenty-five  hands  all  told.  The  Mercedes  de 
Larrinaga  was  a  steamship  of  4154  tons  gross 
register,  and  was  on  a  voyage  from  Galverston  to 
Manchester  with  a  cargo  of  cottou,  and  manned 
by  a  crew  of  thirty-four  hands  all  told.  While 
on  her  way  up  the  Mersey  she  stopped  and 
anchored  in  order  to  wait  for  iho  tide  before 
entering  the  Eastham  Docks. 

The  collision  occurred  in  the  Eastham  Channel, 
river  Mersey,  near  the  No.  4  buoy.  Both  vessels 
at  the  time  were  in  charge  of  pilote. 

Barnes,  J.  came  to  the  conclusion  on  the 
facts  that  the  collision  was  caused  by  the  neg- 
ligent navigation  of  the  Mercedes  de  JJarrinaga, 
aud  held  that  the  fault  was  that  of  the  pilot  alone. 

The  defendants  alleged  that  the  pilot  was  com. 
pulsorily  in  charge  at  the  time,  and  that  they 
were  not  therefore  liable  for  the  collision. 

The  material  sections  of  the  various  Acts  of 
Parliament  dealing  with  the  question  are  at* 
follows : 

By  sect.  3  of  8  Anne,  c.  8 — an  Act  for  making  a 
convenient  dock  or  basin  at  Leverpoole  for  the 
security  of  all  ships  trading  to  and  from  the  said 
port  of  Leverpoole — the  limits  of  the  port  are 
defined  as : 

The  limits  and  extent  whereof  are  as  far  as  a  certain 
plaoe  in  Hoy le- Lake  called  the  Bedstones,  and  from 
thenoe  all  over  the  river  Mersey  to  Warrington  and 
Frodsham  Bridges. 

Mersey  Dock  Acts  Consolidation  Act  1858 
(21  &  22  Vict.  c.  92) : 

Seot.  118.  The  board  shall  have  the  whole  and  sole 
regulation  and  management  of  pilots  and  of  pilot  boats, 
and  of  the  pilotage  annuity  fond,  and  one  of  the  com- 
mittees to  be  appointed  by  them  under  or  by  virtue  of 
the  powers  vested  in  them  by  the  Mersey  Docks  and 
Harbour  Act  1857,  and  of  this  Aot,  shall  oonsist  of  no*-, 
leas  than  twelve  persons,  who  shall  be  called  the  pilotage 
committee. 

Sect.  121.  The  board  may  examine  any  person,  being 

of  the  age  of  eighteen  years  and  upwards,  who  shall 

i  have  served  as  an  apprentice  in  any  of  the  Liverpool 
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pilot  boats  for  not  less  than  three  years  .  .  .  and 
eyery  anoh  apprentioe  or  other  person  who  npon  any  such 
examination  shall  be  fonnd  to  be  qualified  to  aot  as  a 
pilot,  and  shall  be  approved  of  by  the  board,  i-haU 
receive  a  lioenoe  in  writing,  signed  by  the  secretary  of 
the  board,  oeitifyiog  that  he  is  duly  qualified  to  aot  as 
a  pilot  for  the  port  of  Liverpool.     .     .     . 

Sect.  123  provides  for  a  penalty  on  persons 
acting  as  pilots  without  a  licence. 

Sect.  124  provides  that  pilots  misbehaving 
themselves  are  to  have  their  licences  recalled. 

Sect.  125.  If  any  pilot,  after  being  personally  required, 
or  after  a  proper  signal  shall  be  made  by  the  master  of 
any  inward  bound  vessel,  shall  refuse  to  take  the  charge 
of  such  vessel  ...  or  shall  without  reasonable 
cause  refuse  to  afford  any  extraordinary  assistance 
rf  quired  by  the  master  of  any  vessel  in  distress  from 
the  boat  of  such  pilot  or  the  crew  thereof,  such  pilot 
shall  for  every  such  offence  be  liable  to  a  penalty  of  not 
exceeding  ten  pounds,  and  may,  at  the  discretion  of  the 
board,  be  deprived  of  his  licence. 

Sect.  127.  Every  pilot  taking  upon  himself  the  charge 
of  any  vessel  shall,  if  so  required  by  the  master  thereof, 
pilot  such  vessel,  if  sailing  out  of  the  port  of  Liverpool, 
through  the  Queen's  Channel,  so  far  to  the  westward  as 
the  buoy  commonly  called  or  known  by  the  name  of  the 
Formby  North-west  Buoy,  or  Fairway  Buoy  of  the 
Queen's  Channel;  and,  if  sailing  through  the  Book 
Channel,  pilot  the  same  so  far  to  the  westward  as  the 
north-west  buoy  of  Hoyle ;  and  any  pilot  who  shall  in 
any  case  lefuse  to  pilot  such  vessel  to  such  distances 
at  aforesaid  shall  forfeit  his  right  to  receive  any  sum  of 
money  for  piloting  such  vessel,  and  may  also  at  the 
discretion  of  the  board  be  deprived  of  his  lioen'je. 

Sect.  128.  The  pilot  in  charge  of  any  inward  bound 
vessel  shall  cause  the  eame  (if  need  be)  to  be  properly 
moored  at  anchor  in  the  river  Mersey,  and  shall  pilot 
the  same  into  some  one  of  the  wet  docks  within  the 
port  of  Liverpool,  whether  belonging  to  the  board  or  not, 
without  making  any  additional  charge  for  so  doing, 
unless  his  attendance  shall  be  required  on  board  such 
vessel  while  at  anchor  in  the  river  Mersey,  and  before 
going  into  dock,  in  which  case  he  shall  be  entitled  to 
receive  five  shillings  per  day  for  such  attendance. 

Sect.  130.  In  case  the  master  of  an  inward  bound  vessel, 
other  than'  a  coasting  vessel  in  ballast  or  under  the 
burthen  of  one  hundred  tons,  shall  refuse  to  take  on 
board  or  to  employ  a  pilot,  such  pilot  having  offered 
his  services  for  that  purpose,  such  master  shall  pay  to 
such  pUot,  or  if  more  than  one  then  to  the  firat  of  such 
pilots  who  shall  have  offered  his  services,  the  full 
pilotage  rates  which  would  have  been  payable  to  him  if 
he  had  actually  piloted  such  vessel  into  the  port  of 
Liverpool. 

Sect.  133.  The  board  may  from  time  to  time  deter- 
mine, vary,  and  alter  and  fix  rates  of  pilotage  to  be  paid 
to  pilots  for  pilot iog  vessels,  such  rates  to  be  according 
to  the  draught  of  water  of  such  vessels,  and  to  be  within 
the  limits  foUowiog— that  is  to  say,    .     .     . 

Sect.  138.  If  the  master  of  any  vessel  sfaall  require 
the  attendance  of  a  pilot  on  board  any  veseol  during 
her  riding  at  anchor,  or  being  at  Hoy  lake,  or  in  the 
river  Mersey,  the  pilot  so  employed  shall  be  paid  for 
every  day  or  portion  of  a  day  he  shall  so  attend  the 
sum  of  five  shillings  and  no  more  ;  provided  that  the  pilot 
who  shall  have  the  charge  cf  any  vessel  shall  be  paid  for 
every  day  of  his  attendance  whilst  in  the  river ;  but  no 
such  charge  shall  be  made  for  the  day  on  which  such 
vessel,  being  outward  bound,  shall  leave  the  river 
Mersey  to  commence  her  voyage,  or  being  inward  bound 
shall  enter  the  river  Mersey. 

Mersey  Docks  (Pilotage,  &c.)  Act  1899  (62  &  63 
Vict,  c  172). 

Sect.  3.  Where  a  vessel  outward  bound  from  the  port 
of  Liverpool  calls  at  any  stage  in  the  river  Mersey  to 


the  northward  of  an  imaginary  straight  line  drawn  from 
the  Dingle  Point  on  the  Lancashire  shore  of  the  Mersey 
to  the  New  Ferry  Slip  on  the  Cheshire  shore  or  aoohecs 
or  moors  in  the  river  to  the  northward  of  such  line 
.  .  .  the  duties  of  the  pilot  shall  extsnd  to  aod 
include  the  taking  her  to  and  from  and  att^ndiog  her  at 
every  such  stage  or  mooring. 

Sect.  4.  The  duties  of  a  pilot  in  charge  of  any  vessel 
inward  bound  shall  extend  to  and  include  the  taking  her 
to  and  from  and  attending  her  to  any  stage,  anohoragff 
or  mooring  in  the  river  Mersey  to  the  northward  of  the 
imaginary  line  hereinbefore  mentioned  to  which  she 
may  go  for  the  purpose  of  dischargfing  any  passengers, 
crew,  animals,  or  cargo,  or  while  waiting  for  tide  or 
weather,  or  otherwise  for  any  purpose  incidental  to  the 
voyage  before  entering  any  wet  dock,  and  the  obligation 
of  the  master  to  employ  a  pilot  when  inward  bound  shall 
extend  to  and  include  an  obligation  to  employ  a  pilot 
to  perform  the  duties  above  mentioned. 

Sect.  5.  When  a  vessel  is  neither  inward  bound  nor 
outward  bound  the  master  shall  be  obliged  to  employ  a 
pilot  (a)  For  her  navigation  or  movement.  Provided, 
further,  that  this  section  shall  not  apply  to  any  vessel 
when  passing  to  or  from  any  place  lying  to  the  noitb- 
ward  of  the  said  imaginary  line  from  or  to  (1.)  Garston 
Weston  Point  or  Elleemere  Port;  (ii.)  any  of  the 
Manchester  Ship  Canal  Company's  docks  at  Bunoom : 
(iii.)  any  dock,  quay,  or  wharf  lying  to  the  southward 
of  the  said  imaginary  line  and  being  within  the  juris- 
diction of  the  Upper  Mersey  Commissioners. 

Schedule. — Pilotage  rates. — (2)  In  the  case  of  vessels 
referred  to  in  the  section  of  this  Act  of  which  the 
marginal  note  is  *'  Pilots  to  be  employed  when  moving 
vessel  in  the  river,"  for  each  time  a  vessel  is  navigated 
or  moved  in  the  river  Mersey  northward  of  the  imagi- 
nary line  hereinbefore  mentioned,  a  sum  not  exceeding 
...    21. 

Upper  Mersey  Navigation  Aot  1876  (39  &  40 
Vict.  0. 104)  : 

Sect.  4.  This  Act  shall  apply  to  that  part  of  the  river 
Mersey  lying  between  an  imaginary  straight  line  draws 
across  that  river  from  the  Eastham  Ferry  Slip  to  a 
point  on  the  north-east  bank  of  that  river  distant  twenty 
chains  measured  along  that  bank  in  a  south-easterly 
direction  from  the  lighthouse  at  Garston,  and  anotho' 
imaginary  straight  line  drawn  across  the  river  at  a  place 
called  Bank  Quay  in  Warrington  in  the  county  of 
Lancaster,  and  which  part  of  the  river  Mersey  is  in  thift 
Act  referred  to  as  the  Upper  Mersey. 

Sect.  51.  Saving  always  and  reserving  to  the  Mersey 
Dock  and  Harbour  Board  ...  all  their  several  and 
respective  rights  and  interests,  in  as  full  and  ample  a 
manner  as  they  or  any  of  them  could  or  might  have 
held  or  enjoyed  the  same  if  this  Aot  had  not  been  pasaed, 
except  80  far  as  by  this  Act  is  declared. 

Manchester  Ship  Canal  Aot  1885  (48  <&  40  Yict. 
C.  188) : 

Sect.  3.  From  and  after  the  oompletion  and  openiDg 
for  traffic  of  the  canal  by  this  Act  authorised  the  said 
canal  and  so  much  of  the  navigable  waters  of  the  riven 
Mersey  and  Irwell  as  He  between  Hunt's  Bank  in  the 
township  and  parish  of  Manchester  and  the  limit  of  the 
port  of  Liverpool  at  Warrington,  and  all  channels, 
canals,  cuts,  docks,  and  works  of  the  company  within 
those  limits  shall  be  and  are  hereby  oonstituted  the 
harbour  and  port  of  Manchester,  and  the  company  shall 
be  the  harbour  authority  of  that  harbour  and  port. 

Sect.  211.  Nothing  in  this  Aot  shall  take  away,  alter, 
or  prejudicially  affect  any  power,  jurisdiction,  or  autho- 
rity of  the  Mersey  Docks  and  Harbour  Board. 

Merchant  Shipping  Act  1894  (57  &  58  Yict. 
c.  60): 

Sect.  605  (1).  The  master  and  owner  of  any  ship  past* 
ing  through  any  pilotage  district  in  the  United  Kingdom 
on  a  voyage  between  two  places  both  sitoate  out  of  that 
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district  ahall  be  exempted  from  any  obligation  to 
employ  a  pilot  in  that  Strict,  or  to  pay  pilotage  ratt  a 
when  not  employing  a  pilot  witJiin  that  district.  (2)  Tbe 
exemption  nnder  this  section  shall  not  apply  to  ehips 
loiidinff  or  discharging  at  any  place  situate  within  tbe 
district  or  at  any  place  sitnate  aboye  the  district  oa 
the  same  riyer  or  its  tributaries. 

Sect.  633.  An  owner  or  master  of  a  ship  shall  not 
be  answerable  to  any  person  whateyer  for  any  ]«>i:s  or 
damage  occasioned  by  the  fanlt  or  incapacity  of  aoy 
qualified  pilot  acting  in  charge  of  that  ship  withiu  ai  y 
district  where  the  employment  of  a  qualified  pilot  is 
compnlsory  by  law. 

The  following  is  the  "  Notice  to  Pilots  "  issaed 
by  the  Mersey  Docks  and  Harbour  Board : 

Piloting  of  yessels  inward  bound.  —  The  pilots  are 
hereby  reminded  that  it  is  the  duty  of  the  pilot  in 
charge  of  any  inward  bound  yessel  to  pilot  her  into 
some  one  of  the  wet  docks  within  the  port,  whether 
belonging  to  the  board  or  not,  without  making  any 
additional  fee  for  so  doing.  Note. — Wet  docks  within 
the  port  include  {inter  alia)  the  docks  at  Chtrston  aud 
the  locks  to  the  Ship  Canal  at  Eastham.  If,  before 
pilotage  is  completed,  a  master  wishes  to  supersede  the 
pilot,  the  pilot  must  warn  the  master  that  he  and  aiiy 
unqualified  person  he  may  intend  to  employ  will  be 
committing  a  pilotage  offence,  and  the  pilot  must  aliio 
distinctly  offer  to  complete  hit  pilotage  seryioes.  If  tbe 
master  still  persists,  the  pilot  must  then  take  euoh 
course  as  he  may  deem  best,  and  report  tbe  circum- 
stances at  the  first  possible  opportunity. — By  order, 
(Signed)  Miles  K.  Bubton,  General  Manager  and 
Secretary,  Dock  Office,  Liyerpool,  July  22,  1902. 

Eyidenoe  was  called  from  which  it  appeared 
that  the  riyer  IrweU,  which  enters  the  canal  at 
Woden-street  Bridge,  is  absorbed  into  the  riyer 
Mersey  at  Mersey  Weir.  The  Manchester  Docks 
are  on  a  portion  of  the  canal  which  has  ayailed 
itself  of  the  bed  of  the  IrweU,  and  the  docks  are 
entirely  supplied  by  water  from  that  river. 

Aspinall,  K.C.  and  Noad  for  the  plaintiffs. — It 
is  submitted  that  the  port  of  Manchester,  as  it 
is  connected  with  the  port  of  Liyerpool  by  a  canal, 
is  not  situated  *'  on  the  same  riyer  or  its  tribu- 
taries" within  the  meaning  of  sect.  605  (2)  of 
the  Merchant  Shippine  Act  1894.  If  so,  pilotage 
is  not  compulsory.  l%e  case  is  not  covered  by 
tbe  provisions  of  the  Mersey  Dock  Acts  Consoli- 
dation Aft  1858,  because  that  Act  od1>  deals  with 
vessels  inward  bound  to  or  outward  bound  from 
the  port  of  LiverpooL  The  terminus  must  be 
the  port  of  Liverpool,  and  beyond  that  tha 
Mersey  Docks  and  Harbour  Board  have  no  power 
to  impose  terms.  The  terms  "  outward  bound  '* 
and  "  inward  bound  "  only  apply  to  vessels  doii-g 
business  with  the  port  of  Liverpool.  The  inten- 
tion of  the  Act  of  1858  was  to  deal  with  tbe 
class  of  larger  vessel  which  did  not,  and  couM 
not  at  the  time  the  Act  was  passed,  go  beyond 
Liverpool.  The  sections  form  a  complete  code 
based  on  the  requirements  of  the  port  of  Liver- 
pool, and  it  is  submitted  none  of  the  provisioDS 
apply  to  vessels  going  to  Manchester.  As  soon 
as  the  Mercedes  de  Larrinaga  came  to  anchor 
the  duties  of  the  pilot  were  at  an  end : 

The  Serviaand  Carinthia,  78  L  T.  Bep.  54  ;  8  Asp. 
Mar.  Law  Cas.  353 ;  (1898)  P.  36. 

The  Mercedes  de  Larrinaga  anchored  when  she  was 
to  the  northward  of  the  imaginary  line  laid  down  in 
Beet.  3  of  the  Mersey  Docks  (Pilotage,  &c.)  Act 
1899.  She  was  not  proceeding  to  a  wet  dock,  for 
she  was  out  of  the  region  of  wet  docks.    The 


Eastham  Looks  cannot  be  said  to  be  in  any  sense 
a  wet  dock.  Wet  docks  must  mean  docks  of 
such  a  nature  that  they  can  be  used  for  loading 
and  discharging  cargo  in  or  repairing  ships.  Tbe 
Legislature  has  expressly  granted  exemptioua  co 
voxels  passing  through  pilotage  districts.  See 
sect.  605  of  the  Merchant  Shipping  Act  1894  and 
sect.  5  of  the  Mersey  Docks  (Pilotage,  &c.)  Act 
1899.  The  whole  scheme  of  the  Utter  Act  deals 
with  vessels  to  the  northward  of  the  imaginary 
line  laid  down  in  sect.  3.  The  pilot  can  refuse  to 
take  the  vessel  on  any  further,  or  if  be  does  take  her 
on  he  is  entitled  to  demand  further  payment.  The 
case  is  not  within  the  principles  laid  down  in  The 
CharlUm  (73  L.  T.  Eep.  49 ;  8  Asp.  Mar.  Law 
Gas.  29).  In  that  case  and  the  earlier  case  of 
General  Steam  Navigation  Company  v.  British 
and  Colonial  Steam  Na/vigation  Company  (20 
L.  T.  Rep.  681 ;  3  Mar.  Law  Gas.  O.  S.  237 ; 
L.  Rep.  4  Ex.  238)  it  was  held  that  the  owners 
were  not  responsible  for  the  fault  of  the  pilot 
because  at  the  time  of  the  collision  it  was  not 
established  that  the  relationship  of  master  and 
servant  existed  at  the  time  of  the  collision  between 
the  owners  and  the  pilot.  Unless  an  Act  of 
Parliament  says  so  in  dear  language  the  courts 
are  always  slow  to  say  that  there  is  an  obligation 
to  take  a  pilot. 

Pickford,  K.G.  and  Dawson  Miller,  for  Ihe 
defendants,  contra, — ^According  to  the  plaintiff*)' 
contention  if  a  ship  bound  to  Manchester  arrives 
off  the  bar  at  a  time  when  she  may  get  through 
to  the  Eastham  Locks  without  having  to  stop 
and  anchor  for  the  tide  then  she  may  be  under 
compulsory  pilotage,  but  if  she  does  stop  and 
anchor,  pilotage  is  not  compulsory  after  she  has 
come  to  anchor.  Sect.  128  of  the  Mersey  Dock 
Acts  Gonsolidation  Act  1858  is  not  a  complete 
code  of  Uie  duties  of  the  pilot.  All  that  it 
provides  is  the  additional  obligation  that  the 
pilot  shall  move  and  take  a  vessel  into  a  wet 
dock.  The  works  at  Eastham  are  a  wet  dock 
within  the  meaning  of  the  Act.  See  the  notice  to 
pilots  issued  by  the  Mersey  Docks  and  Harbour 
Board.  As  an  inward  bound  vessel  the  Mercedes 
de  Larrinaga  was  bound  to  take  a  pilot,  and  she 
was  no  less  an  inward  bound  veasel  because  she 
was  bound  tiirough  the  port  Mere  temporary 
anchorage  does  not  put  an  end  to  the  terms  of 
service  on  which  the  pilot  is  employed : 

The  Righorgs  Minde,  49  L.  T.  Bep.  232 ;  5  Aep. 
Mar.  Law  Cas.  123 ;  8  P.  Div.  132. 

If  the  plaintiffs'  contention  is  right,  the  words  "  in- 
wsixd  bound  "  must  be  limited  to  a  vessel  bouud 
to  a  wet  dock  in  the  port  of  Liverpool.  Tbey 
also  referred  to 

The  Maria,  16  L.  T.  Rep.  717 ;  L.  Eep.  1  A.  &  E. 

358; 
The  Annapolis,  4  L.  T.  Rep.  417  ;  1  Mar.  Law  CJas. 

O.  S.  69  ;  La»h.  295  ; 
The  London  Oazette,  Jan.  2,  1894,  settinir  oat  the 

Treasury  warrant  of  Nov.  21,  1893,  dt  fining  the 

limits  of  the  port  of  Manchester. 

Aspinall,  K.O.  in  reply —The  works  at  Eastham 
were  expressly  taken  out  of  the  limits  of  the  port 
of  Liverpool  by  sect.  3  of  the  Manchester  Ship 
Canal  Act  1885.  and  therefore  the  locks  cannot 
be  said  to  be  a  wet  dock  within  the  limits  of  the 
port  of  Liverpool. 

Cur.  adv,  vult 


574 


MARITIME    LAW  OASES. 


Adm.] 


The  Mbbcedbs  db  Labbinaoa. 


[Adm. 


March  16. — Babnes,  J. — This  case  is  one  which 
one  mnj  say  bristles  with  points,  and  in  giving 
my  judgment  I  have  to  deal  with  it  in  the  way 
it  8te,ndB  and  after    sach  argument  as  I  have 
had.    I  feel,  however,  that  tiiere  may  be  some 
points   which   may  have   escaped  my  attention, 
and  possibly  the  attention  of  counsel,  too.    My 
opinion  of  the  case  has  been  come  to  upon  the 
argument  which  I  have  had,  and  I  now  proceed 
to  deliver  it.    The  collision  in  this  case  took  place 
between  the  Bifrost  and  the  Mercedes  de  Larrinctga 
on  Monday,  the  21st  Dec.  last,  in  the  Eastham 
Channel  of  the  river  Mersey,  near  a  buoy  which 
is  maiked  No.  4  on  the  chart.     I  think  it  is  the 
last  buoy  in  coming  in  towards  Eastham  before 
the  Eastham  Ferry  is  reached.    Of  course,  the 
place  where  this  collision  took  place  is  material. 
Both  the  vessels  were  proceeding  to  the  Eastham 
Locks  on  the  way   to  Manchester,  and  both  of 
them  were  in  charge  of  duly  licensed  Liverpool 
pilots.     The  conclusion  of  fact  to  which  I  came 
on  hearing  the  case,  with  the  assistance  of  the 
Elder  Brethren,  was  that  so  far  as  the  navigation 
was  concerned  the  Mercedes  de  Larrinaaa  was 
alone  to  blame  for  the  collision,  and  that  the  fault 
was  the  fault  only  of  her  pilot,  and  as  the  defen- 
dants, the  owners  of  the  Mercedes  de  Larrinaga, 
had  pleaded  a  plea  of  compulsory  pilotage,  the 
point  was  then  raised  as  to  whether,  the  fault 
having  been  the  fault  of  the  pilot  alone,  he  was 
compulsorily  in  charge  of  the    ship    so    as  to 
exclude  the  owners  from  responsibility.    There- 
fore the  question  now  to  be  determined  is  whether 
the  pilot  of  the  Mercedes  de  Larrinaga  was  com- 
pulsorily in  charge  of  the  ship.      The  main  point 
that  was  made  on  behalf  of  the  plaintiffs  was  that 
a  vessel  inward  bound  from  the  sea  to  Manchester, 
vid  the  Ship  Canal,  is  not  subject  to  compulsory 
pilotage  in  the  port  of  Liverpool.    That  is  a  point 
of  very  considerable  importance,  because  it  appears 
to  me  that  it  affects  the  whole  question  of  pilotage 
of  ships,  other  than  coasting  vessels  in  ballast  or 
under  100  tons  burden,  inward  bound  from  the 
sea  to  Manchester,  vid  the  Ship  Canal,  and  that, 
although  not  directly,  yet  indirectly,  it  practically 
touches  upon  the  question  of  pilotage  of  vessels 
outward  bound  from  Manchester,  vid  the  Ship 
Canal,  to  sea.   The  place  which  I  have  mentioned 
as  being  the  place  of  the  collision  is  in  the  port  of 
Liverpool.    I  noticed — this  was  one  of  the  reasons 
for  further  discussion — on  looking  at  the  plan  of 
the  Manchester  Ship   Canal  and  river  Mersey, 
that  there  is  a  line  to  distinguish  the  limits  of  the 
powers  of  the  Upper  Navigation  Commissioners, 
and  drawn  across  the  river  from  Eastham  Ferry  to 
a  point  above  Garston.    But  that  does  not  affect 
this  case  at  all,  because  I  have  been  informed  by 
counsel  that  practically  those  powers  deal  with 
the  buoyiog  and  so  forth  of  part  of  the  Mersey 
which  is  in  the  port  of  Liverpool.    Then,  again, 
there   is  another  line  drawn   across   the  same 
map  from  a  point  on  the  Lancashire  side  called 
Dungeon  Point  to  a  point  on  the  opposite  side 
called  Ince  Ferry — one  side  being  in  the  port  of 
Liverpool  and  the  other  in  the  port  of  Manchester, 
,  and  that,  I  understand,  is  only  a  line  drawn  for 
Customs  purposes,  and  does  not  affect  the  ques- 
tion in  this  case  at  all. 

The  point  that  has  to  be  considered  turns 
principally,  if  not  entirely,  on  the  Mersey  Dock 
Acts  Consolidation  Act  of  1858.  Now,  one  of 
the  early  Acts  relating  to  the  port  of  Liverpool 


is  the  statute  of  8  Anne,  c.  8,  and  the  port  is 
there  defined  in  sect.  3.      [His  Lordship  then 
read  the  section.]    I  need  not  concern  myself 
with  Frodsham,  because,  if  I  understand  rightly, 
that  is  on  the  Weaver.    So  that  the  port  includes 
the  whole  of  the    river  Mersey  from  the  sea, 
according  to  this  definition,  up  to  Warrington. 
One  of  the  contentions  that  was  made    in  this 
case  was  in  connection  with  the  suggestion  that 
Eastham  Locks  at  the  end  of  the  canal  might  be 
treated    as  in  the    port    of    Liverpool,    and  as 
a  wet   dock   in  the   port    of    Liverpool.     But, 
since   the  matter    was  first    discussed,    it   was 
yesterday    pointed    out   that    the    Manchest^ 
Ship  Canal  Act  of  1885   has  made  a  difference 
about   this,   because  sect.  3  of  that  Act  is  as 
follows:   [His  Lordship  then  read  the  section.] 
I  do  not  know  what  that  latter  proviso  really  pre- 
serves.    It  is  suggested  by  Mr.  Piokford  that, 
notwithstanding  tne  provision  that  the  canal  is 
in  the  port  of  Manchester,  it  still  remains  in  the 
port  of  Liverpool  for  certain  purposes,  because  of 
the  proviso  that  "nothing  in  this  Act  shall  be 
deemed  to  affect  any  of  the  rights  or  privileges  of 
the  port  or  harbour  of  Liverpool,"  &c.     It  seems 
to  me  difficult  to    construe  exactly -what    this 
was  intended  to  do,  but  I  can  hardly  re^rd  that 
which    is  part  of    the  port  of    Manchester  as 
still  being  within  the  port  of  Liverpool.     There 
is    another    section  which  was    leierred   to  in 
the    Manchester    Ship    Canal    Act   of    1885— 
namely,  the    211th    section.      I  do  not  myself 
at  present    see  that  that  section  really  affects 
the  present  question.    Now,  the  sections  of  the 
Mersey  Dock  Act  of  1858   which  bear  direcUy 
upon  the  present  question  come  under  part  6  of 
the  Act,  which  is  headed,  "  With  respect  to  pilots 
and  pilot  boats  " ;  and  the  sections  which  deal 
with  inward  bound  vessels  were  considered  by  me 
in  the  case  of  The   Servia  and   Carinthia  (ubi 
«t«p.).    Some  of  those  sections  cover  the  casee  both 
of^  inward  and  outward  bound  vessels,  and  some 
only  relate  to  outward  bound  vessels.    Consideriog 
for  the  moment  that  I  am  dealing  with  an  inward 
bound  vessel,  the  sections  that  are  material  are 
the  121st,  which  gives  po^er  to  the  board  to 
licence  persons  to  act  as  pilots  for  the  port  of 
Liverpool,  the  123rd,  which  imposes  a  penalty  upon 
any  person  who  shall  pilot  any  vessel  into  or  out  of 
the  port  of  Liverpool  without  a  licence,  and  the 
124th  section,  which  imposes  penalties  upon  any 
pilot  who  shall  refuse  to  take  charge  of  any  inward 
bound  vessel  upon  a  proper  signal  being  made  for 
a  pilot,  and  of  any  outivard  bound  vessel  upon 
the  request  of  the  master  thereof.   Those  sections 
apply  to  both  inward  and  outward  bound  ships, 
but  the  125th  section  applies  only  to  inward  boond 
ships.    That  section  imposes  a  penalty  upon  any 

?ilot  refusing  to  conduct  an  inward  bound  vessel 
think  that  clearly  refers  to  a  vessel  bound  from 
sea  into  the  port  of  Liverpool,  having  regard  io 
the  terms  of  the  123rd  section.  The  ISSth  section 
is  as  follows — and  this  gives  rise  to  one  of  the 
arguments  addressed  to  me — "  The  pilot  in  charge 
of  any  inward  bound  vessel  shall  cause  the  same 
(if  need  be)  to  be  properly  moored  at  anchor  in 
the  river  Mersey  and  shall  pilot  the  same  into 
some  one  of  the  wet  docks  vrithin  the  port  of 
Liverpool,  whether  belonging  to  the  board  or  not» 
without  making  any  additional  charge  for  eo 
doing,  unless  his  attendance  shall  be  reqcdred  on 
board  such  vessel  while  at  anchor  in  the  river 


MARITIME   LAW   CASES. 


575 


Adm  J 


The  Mb&cbdes  db  LASBiNAaA. 


[Adm. 


Mersey  and  before  going  into  dock,  in  which  case 
he  shall  be  entitled  to  receive  5s.  per  day  for  such 
attendanoe."    Sect.  130  provides  that  in  case  the 
master  of  any  inward  bound  vessel  other  than  a 
coasting  vessel  in  ballast,  or  under  the  burden  of 
100  tons,  shall  refuse  to  take  on  board  or  employ 
a  pilot,  such  pilot  having  offered  his  services  for 
the    purpose,    such   master   shall  pay  the    full 
pilotage  as  if  the  vessel  had  been  piloted  into 
the  port  of  Liverpool.  That,  again,  clearly  applies 
to  inward  bound  ships  coming  in  from  the  sea, 
and     comihg     into     the    port     of     Liverpool. 
Sect.  133  gives  power  to  the  board  to  fix  rates 
for  pilotage  as   stated  in  it.      There  are  rates 
for  piloting  distances  from  Great  Orme's  Head 
to   the    x>ort   of   Liverpool,    at   not   less   than 
58  and  not  more   than   Ss.  per  foot,  according 
to  the  draught  of  water,  and  from  any  greater 
distance    into   the    port    of    Liverpool    at    not 
less    than   Gir.,    nor    more    than   98.    per    foot. 
Those  are  the  sections  which  I  think  deal  with 
the  inward  bound  ships,    and  it  has  been  held 
that  under  those  sections  vessels,  other  than  the 
small  coasting  vessels  which  are  referred  to,  are 
obliged  to  employ  pilots  coming  into  the  port  of 
Liverpool ;  end,  as  I  have  alres^y  said,  the  prin- 
cipal question  in  the  case  is  wheUier  the  present 
case  comes  within  those   sections.     I  think  it  is 
desirable  to  refer  to  the  sections  which  apply  to 
outward  bound  vessels,  because  they  throw  light 
upon    the  ** inward   bound"    sections.    The  Ist 
section  which  deals   more  particularly  with  the 
outward  bound  vessels  in  addition  to  tbose  1  have 
already  referred  to,  which  seem  to  cover  and  deal 
also  with  the  case  of  inward  bound  vessels,  is  the 
127th,    which  specifies    the   distance  to    which 
vessels  are  to  be  piloted  when  they  are  sailing 
out  of  the  port  of  liiverpool.    It  makes  no  men- 
tion of  where  the  pilot  is  to  take  charge.    I  have 
had  already  to  refer  to  the  126th  section.    It  does 
not  matter  very  much  in  this  case.     The  next 
section  which  deals  with  outward  bound  vessels 
is  the  133rd,  which  gives,   again,  power  to  the 
board  to  fix  rates  for  pilotage,  and  gives  the  rates 
for  piloting  a  vessel  out  of  the  port  of  Liverpool. 
The  139th  section  also  deals  with  the  case  of  out- 
ward bound    ships,  and  in  that  the  provision  is 
that  in  case  the  master  of  any  vessel  being  out- 
ward bound  and  not  being  a  coasting  vessel  in 
ballast,  or  under   the  burden  of  100    tons,    for 
which  provision  is  otherwise  made,  shall  proceed 
to  sea  and  shall  refuse  to  take  on  board  or  to 
employ  a  pilot,  he  shall  pay  the  full  pilotage  rates. 
Those  seem  to  be  the  material  sections  which 
deal  with  both  inward  and  outward  bound  vessels, 
and  I  think  it  is  to  be  observed  that  generally 
the  wording  of  the  sections  does  not  confine  them 
to  vessels  which  are   bound  to  or  from  Liver- 
pool.    I  am  now  referring  to  those  sections  in  a 
general  sense,  but  I  think  if  all  the  sections  are 
examined  that  general  sense,  which  is  one  which 
pervades  them,  is  that  those  sections  deal  with 
vessels  which  are  either  coming  out  of  or  going 
into  the  port  of  Liverpool,  without  saying  what  is 
to  become  of  those  vessels  after  they  have  come 
into  the  port  of  Liverpool,  or  where  theyjare  to 
start  from  in  the  port  of  Liverpool.    There  seems 
no  doubt  that  the  general  effect  of  those  sections 
is  that  every    vessel,  with]  the  exception  of  the 
small  vessels    which  are  dealt  with    otherwise, 
coming  into  the  port  of  Liverpool  is  bound  to  take 
a  pilot ;   and  so  also  it  seems  to  me  that  every 


vessel  outward  bound  which  goes  out  of  the  port 
of  Liverpool  is  bound  to  take  a  pilot  for  that 
purpose,  although  that  is  not  a  point  which  has 
to  be  determined  in  this  case.  The  view  which  I 
take  of  the  broad  point  put  forward  by  the 
plaintiffs  is  that  the  pilotage  is  not  to  be  confined 
to  vessels  which  simply  come  out  of  some 
dock  or  anchorage  through  the  port  of  Liverpool, 
or  are  bound  into  some  dock  or  anchorage  in  the 
port  of  Liverpool;  because  it  seems  to  me  to 
make  no  difference  with  regard  to  these  sections 
whether  the  vessel,  after  having  come  into  the 
port  of  Liverpool,  passes  into  some  other  juris- 
diction which  is  not  to  be  treated  as  bein^  in  the 
port  of  Liverpool.  I  cannot  help  thinking  that 
that  is  the  correct  view  to  take  of  these  sections, 
although,  of  course,  it  is  obvious  that  one  is 
applying  these  sections  to  a  state  of  things  which 
did  not  exist  at  the  time  when  the  Act  of  1858 
came  into  force.  Whatever  the  view  which  may 
be  eotertained  about  compulsory  pilotage,  and  I 
am  quite  aware  that  many  people  object  altogether 
to  tne  law  of  compulsory  pilotage  as  administered 
in  England,  I  am  not  here  to  express  an  opinion 
upon  such  a  question.  It  is  urged  that  it  would 
be  better  to  allow  ships  to  be  navigated  by  their 
masters  and  officers,  and  that  although  it  might 
be  desirable  to  compel  them  to  employ  a  pilot 
and  have  him  on  board  for  the  purpose  of  advice, 
yet  it  is  not  a  satisfactory  state  of  things  that 
he  should, take  charge,  and  they  should  be  com- 
pelled to  leave  him  in  chiarge.  W  hichever  view  is 
the  correct  view  to  take  as  to  what  is  advan- 
tageous, the  law  is  that  the  pilotage  is  compul- 
sory ;  and  again,  whichever  view  you  take  about 
it,  whether  it  is  to  be  compulsory  in  the  sense 
that  he  is  in  charge,  or  only  in  the  sense  that  he 
is  put  on  board  as  adviser,  the  general  considera- 
tion for  having  a  pilot  on  board  at  all  applies 
with  equal  force  for  the  purpose  of  navigation, 
whether  the  ship  is  coming  simply  into  a  dock, 
or  anchorage  in  any  port  of  the  river  Mersey 
which  is  in  the  port  of  Liverpool,  or  whether  she 
is  going  through  the  same  waters  and  afterwards 
going  on  to  Manchester.  The  difficulties  of  naviga- 
tion are  precisely  the  same,  and  the  advantage  of 
having  someone  on  board  who  knows  the  locahty  is 
precisely  the  same  in  each  case.  So  my  conclu- 
sion with  regard  to  this  first  point,  this  main  point, 
is  that  the  Mercedes  de  LarrincLga,  was  compelled 
to  take  a  pilot  into  the  port  of  Liverpool. 

The  next  contention  which  the  plaintiffs  put 
forward  was  based  on  sect.  605  of  the  Merchant 
Shipping  Act.  They  contended  that  this  vessel  was 
passing  through  a  pilotage  district  between  two 
places  outeide  that  district— namely,  the  sea  on  the 
one  hand  and  the  port  of  Manchester  on  the  other. 
I  am  not  quite  sure  whether  that  section  strictly 
applies  where  the  employment  is  not  compulsory 
in  the  district  in  the  sense  in  which  the  matter 
was  discussed  yesterday ;  because  in  some  cases 
one  finds  that  the  pilotage  is  made  compulsory 
for  a  district,  and  in  others,  like  this  Mersey  case, 
one  finds  it  is  made  compulsory  on  ships  doing 
certain  things — namely,  moving  in  or  out.  But  if 
the  first  part  of  the  section  does  apply  then  the 
question  would  be  whether  the  exemption  uuder 
the  section  does  or  does  not  apply  to  this  ship, 
because  she  was  discharging  at  a  place  situate 
above  the  district  on  the  same  river  or  ite  tri- 
butaries. Now,  one  has  with  regard  to  this 
question  to   look  at   the  facte,  and   I  have  had 
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evidence  which  shows  this  state  of  things— first 
of  all  that  the  Irwell  is  a  tributary  of  the  Mers'^y. 
The  Irwell  ponrs  its  waters  into  the  Manchester 
Ship  Canal  Docks  at  Manchester,  and  the  waters 
then  ran  down  to  a  place  where  the  Mersey  joins 
the  canal,  and  I  nnderstand  that  the  canal  really 
runs  along  the  old  bed  of  the  Irwell  till  it  joins 
the  Mersey.    Then  the  waters  of  the  Mersey  and 
the  Irwell  run  on  together  until  they  come  in  the 
canal   to  a  place  called  Bixton  Junction,  where 
they  pour  out  into  the  Mersey  as  it  still  exists, 
and  the  only  water  which  goes  on  down  the  canal 
from  that  point  is  the  water  which  is  used    for 
lockage  purposes.    This  matter  was  dealt  with  by 
the  engineer  of  the  Ship  Canal,  who  was  called 
as  a  witness  by  the  plaintiffs.    The  effect  of  that 
is  to  leave  the  Manchester  Docks  as  situate  on 
a  tributary  of  the  river  Mersey,  and  the  result  is 
that  this  vessel  was  going  to  discharge  at  a  place 
above  the  port  of  Liverpool  on  a  tributary  of  the 
river  M^-rsey,  and  so  it  seems  to  me  that  the 
exemption  which  is  referred  to  in  the  605th  sec- 
tion cannot  be  brought  into  force.    In  fact,  Mr. 
Aspinall,  who  argued  the  case  for  the  plaintiffs, 
although  he  contended  that  the  605th  section 
applied,  was  candid  enough  to  admit  that  he  did 
not  think  there  was  any  argument  of  weight 
which  would  support  that  contention. 

The  third  point  is  a  minor  point,  but  one  of  very 
considerable  difficulty,  and  is  this:  If  a  vessel 
bound  in  from  sea  into  the  port  of  Liverpool  is 
bound  to  take  a  pilot  into  the  port,  yet  in  a  case  like 
the  present,  where  the  ship  anchored  before  she  got 
to  Eastham,  the  compulsory  service  then  comes  to 
an  end.  Of  course  this  argument  assumes  that 
there  was  compulsion  to  begin  with,  as  I  have 
already  held.  In  this  case  the  vessel  anchored  off 
Laird's  yard,  which  is,  if  I  remember  rightly,  just 
a  little  above  the  Woodside  Ferry,  and  she  did  so 
to  await  a  suitable  tide,  in  order  to  go  on  to 
Eastham.  I  think,  speaking  from  recollection  of 
the  evidence,  that  the  plaintiffs'  vessel  did  some- 
thing of  a  similar  character.  Both  vessels  had  to 
anchor  for  a  similar  object,  and  the  collision  hap- 
pened  afterwards  when  they  were  going  up  to  the 
entrance  to  the  Eastham  Locks.  The  point  made 
about  this  is  made  under  the  128th  section 
of  the  Act  of  1858,  and  is  that  the  compulsory 
services  ceased  so  soon  as  the  vessel  came  to  an 
anchor,  because  it  is  said  thac  that  section  only 
requires  a  pilot  to  moor  a  ship  at  anchor  in  the 
Mersey  and  to  pilot  her  into  one  of  the  wet  docks 
of  the  port  of  Liverpool,  whether  belonging  to 
the  boaid  or  not,  without  making  any  additional 
charge  for  doing  so.  The  argument  was  that  as  soon 
a?  she  was  brought  to  anchor  in  the  river  Mersey 
the  compulsory  pilotage  finished,  because  she  was 
not  going  on  to  a  wet  dock  in  the  port  of  Liver- 
pool, and  therefore  the  pilot  had  nothing  more  to 
do.  The  way  in  which  tha^^  argument  was  met  by 
the  defendants  at  first  wus  this:  That  the  ship 
was  bound  to  a  dock  in  the  port  of  Liverpool, 
because  the  Eastham  Locks  might  be  treated  as 
being  a  wet  dock  within  the  port  of  Liverpool. 
But  that  now  seems  rather  to  be  got  rid  of  by  the 
section  of  the  Manchester  Ship  Canal  Act,  which 
seems  to  make  the  end  of  the  canal  within  the 
port  of  Manchester.  I  think  if  this  case  were  to 
turn  simply  upon  the  construction  of  sect.  128  it 
would  be  very  difficult  to  say  that  this  was  a  wet 
dock  within  the  port  of  Liverpool,  within  the 
meaning  of  that  section,  although  the  term  wet 


dock  might  not  unreasonably  in  such  circamstauces 
be  held,  according  to  the  definition  in  the  dic- 
tionnries  and  so  forth,  to  include  a  place  «hich 
admitted  ships  and   then  excluded   the  tide  if 
required.    But  the  argument  for  the  plaintiffs 
was  further  supported  by  reference  to  the  case 
of  The  Servia  and  Carinthia  (ubi  sup.),  to  which 
I  have  already  referred,  and  it  was  contended 
that  the  decision  in  that  case  had  the  effect  of 
showing  that  compulsory  services  must  in  such  a 
case  as  this  come  to  an  end  at  any  rate  when  the 
vessel  anohoted.      I  remember  that  case  veij 
well,  and  I  have  also  read  the  judgment  in  it,  and 
it  does  not,  in  my  opinion,  really  determine  the 
case  in  the  way  the  plaintiffs  contend,  because 
the  question  there  was  as  to  additional  remunera- 
tion in  circumstances  which  are  stated  shortly  in 
the  headnote  to  that  case.    The  headnote  is  aa 
follows  :  "  The  Mersey  Docks  and  Harbour  Board, 
as  the  pilotage  authority  for  thft  port  of  Liver- 
pool, has  under  sect.  221  of  the  Mersey  Dock 
Acts  Consolidation  Act   1858  power  to  fix,  in 
addition   to    the  ordinary  compulsory  pilotage 
rates,  a  reasonable  charge   by    wav  of   *  extra* 
remuneration  for  a  pilot  licensed  by  the  board 
taking  an  outward  bound  vessel  from  a  dock 
alongside  a  landing  stage  to  complete  her  loading, 
as  in  the  case  of  embarking  passengers,  their 
baggage,  pnd  the  mails.     The  board  has  also 
power  to  fix  an  additional  charge  as  extiu  re- 
muneration   (besides    the    charge  per    day  foi 
attendance  whilst  a  vessel  is  necessarily  Ijring  in 
the  river  in  the  course  of  her  navigation  inward  or 
outward)  in  the  case  of  an  inward  bound  vee^^l 
taken  by  a  pilot  to  a  landing  stage    to   land 
passengers,    baggage,    and    mails,     before   dis- 
charging the  rest  of  her  cargo,  including  the  &lsp. 
of    vessels  disembarking    cattle   and    sheep  xt 
certain  landing  stages  in  pursuance  of  the  orders 
made    under  the  provisions  of  the  Diseases  uf 
Animals  Act  1894.    Semble,  that  in  the  case  of 
an  outward   bound  vessel  compulsory  pilotage 
will  not  commence  until  the  vessel  proceeds  from 
the  stage  to  sea,  and  that,  in  the  case  of  an  inward 
bound  vessel,  the  employment  of  the  pilot  by 
c  >m pulsion  o'f  law  will  cease  or  be  suspended  a8 
soon  as  the  vessel  deviates  to  the  stage  from  the 
route  which  she  would  otherwise  follow  to  the 
dock."    The  real  point  that  was  raised  in  that 
case  was  simply  a  question  as  to  extra  remuners' 
tion  of  pilots,  and  it  arose  in  the  case  of  inward 
bound  ships,  in  consequence  of  the  vessels  bringing 
cattle  to  Liverpool  going  first  of  all  into  the 
river,   then    to  a    stage   where  the    cattle  was 
landed,  and  then  into  one  of  the  docks,  and,  with 
regard  to  outward  bound  vessels  coming  out  of 
dock  first  and  then  proceeding  to  one  of  the 
stages — I  think  the  Prince's  Landing  Stage— for 
the  purpose  of  taking  up  passengers,  cargo,  and 
mails,  and  then  proceeding  to  sea.    It  was  con- 
tended   that  these    were  onerous  and   difficult 
duties  for  the  pilots  and  they  were  entitled  to 
extra  reniuneralion,  and  that    in   such  circum- 
stances they  were  doing  something  which  was  not 
contemplated  as  part  of  the  pilot's  duties  withoat 
extra  remuneration.    It  does  not  appear  to  me 
when  that  case  is  examined  very  carefully,  that  it 
really  affects  in  any  material  degree  the  question 
which  I  have  to  decide  now.    Q^ing  baofc  to  the 
128th  section,  I  think  it  is  necessary  to  construe 
it  in  connection    with  the  other   sections,  and 
one  must  face  this  sort  of  point.    First  of  all, 
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with  reeard  to  a  vessel  which  comes  in  from  the 
sea  and  is  going  straight  up  to  the  Eastham 
Locks,  she  is  an  inward  bound  vessel,  bound  in 
from  the  sea  to  the  port  of  Liverpool.  She  does 
not  come  to  an  anchor  at  all,  and  it  seems 
to  me  she  is  bound  to  take  a  pilot  coming  in. 
Then  the  question  mast  be  raised,  if  so,  where 
does  his  duty  as  compulsory  pilot  cease  ?  I  put 
that  point  to  Mr.  Aspinall,  and  I  do  not  think, 
with  the  greatest  deference  to  his  argument, 
that  it  was  answered  in  any  way  satisfactorily, 
because  all  I  could  set  from  him  in  sub- 
stance was  that  compmsory  pilotage  ought  to 
cease  when  the  vessel  had  passed  the  posiUon  in 
which  she  would  be  going  into  any  wet  dock  in 
the  port  of  Liverpool.  But  that,  it  seems  to  me, 
is  not  a  satisfactory  answer,  and  leaves  such  a 
sei-ious  difficulty  open  as  to  the  determination  of 
the  services.  It  certainly  does  not  cover  the 
case  of  a  vessel  which  is  bound  up  to  Garston. 
The  answer  to  that  probably  is  that  such  a  vessel 
is  within  the  128th  section  because  she  is  going  to 
a  wet  dock  which,  although  not  belonging  to  thn 
hoard,  is  within  the  words,  **  Whether  belongini^ 
to  the  board  or  not."  But  it  seems  to  me  that, 
with  regard  to  a  vessel  going  straight  up  to 
Easthnm,  the  only  sensible  conclusion  is  that 
the  pilot  taking  charge  at  sea  must  take  her  on 
to  Eastham,  where  her  navigation  in  the  port  of 
Liverpool  is  to  cease.  I  cannot  come  to  any 
other  reasonable  conclusion  upon  the  matter.  I 
myself  am  not  able  to  see  how  it  can  reason- 
ably be  argued  in  practice  or  dealt  with  under 
the  sections  in  any  other  way  than  that.  Thp 
ship  is  being  taken  to  a  spot  in  the  river 
Mersey  which  is  at  the  end  of  her  necessary 
navigation  in  the  port  of  Liverpool;  and  this 
construction  does  not  seem  to  me  to  put  any 
undue  strain  upon  the  sections  which  have  been 
considered  in  this  case.  Then  that  gets  rid 
of  anything,  such  as  was  suggested  in  the  course 
of  the  case,  as  to  whether  the  compulsion  is  to  exist 
in  case  a  vessel  goes  to  Eastham  direct,  or  is  to 
exist  up  to  the  time  that  she  anchors,  because 
assuming  that  there  was  compulsion  to  begin  with 
the  plaintiffs  would  contend,  as  I  understsmd,  that 
if  the  vessel  is  going  up  to  an  anchorage  the  com- 
pulsion would  last  till  she  anchored,  but  if  she 
was  going  to  Eastham  direct  there  would  not  be 
any  compulsion  at  all,  and  how  is  anybody  to 
know  that  when  the  pilot  comes  on  board  outside 
the  bar.  It  is  impossible  to  be  certain  in  all  cases 
whether  a  vessel  would  have  to  anchor  or  go 
straight  on.  A  thick  fog,  for  instance,  might 
prevent  her  going  straight  on.  Then,  again,  with 
re^rd  to  the  argument  about  anchorage,  it  is 
said  that  if  the  vessel  comes  to  an  anchor  she  has 
finished  her  navigation  so  far  as  the  river  is  con- 
cerned, and  that  therefore  the  pilotage  ceases  to 
be  compulsory.  That  may  be  true  enough  if  the 
anchorage  is  the  final  point  of  destination,  so  far 
as  navigation  at  that  time  is  concerned,  but  I  do 
not  see  now  it  can  be  treated  as  coming  to  an  end 
if  the  anchorage  is  only  anchorage  in  the  itinerary 
towards  the  destination  which  it  is  necessary  to 
Ket  to  in  the  ordinary  course  of  navigation.  Be- 
cause if  that  were  to  be  held,  the  moment  a 
vessel  dropped  her  anchor  in  the  Mersey,  even 
though  she  did  so  compulsorily,  and  yet  was 
going  to  a  second  anchorage  as  her  final  destina- 
tion, according  to  Mr.  Aspinall's  argument  that 
first  anchorage  would  put  an  end  to  the  oom- 
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pulsory  pervices.  This  vessel  came  to  an  anchor 
for  navigation  lea^ons  until  the  tide  permitted 
her  to  proceed,  and  it  seems  to  me  that  such 
temporary  anchoring  is  only  in  the  itinerary 
towards  the  destination  in  the  river  to  which  she 
is  entitled  to  have  a  pilot  to  take  her.  I  have 
already  referred  to  the  point  made  with  regard  to 
this  question  of  the  wet  dock,  and  that  difficulty 
I  do  not  think  I  need  say  anything  more  about, 
because  the  Ship  Canal  Act  appears  to  have 
altered  the  position  with  regard  to  that  point.  It 
may  be  possible  to  hold  that  for  pilotage  pur- 
poses the  end  of  the  canal  is  still  to  be  treated  as 
within  the  port  of  Liverpool,  and  for  such  pur- 
poses is  a  Wet  dock,  but  I  do  not  feel  that  it  is 
necessary  to  base  my  decision  upon  it,  and  I  feel 
great  difficulty  because  of  the  Manchester  Ship 
Canal  Act  of  1885.  There  is  this  matter  to  be 
observed  with  regard  to  outward  bound  vessels, 
that  no  point  of  departure  is  mentioned  in  any  of 
the  sections  which  deal  with  the  employment  of 
pilots  on  outward  bound  ships.  It  seenis  to  me, 
having  regard  to  their  generality,  that  any  vessel 
proceeding  to  sea  out  of  the  port  of  Liverpool 
would  have  to  take  a  pilot,  and  there  is  no  snch 
difficulty,  as  suggested  with  regard  to  inward 
bound  vessels  in  consequence  of  the  terms  of 
sect.  128,  in  applying  compulsory  pilotage  to 
vessels  proceeding  to  sea  from  Eastham.  They 
would  have  to  take  a  pilot  on  leaving  Eastham, 
and  it  would  be  strange  if  one  had  to  construe  the 
Act  in  such  a  way  that  inward  bound  vessels 
would  not  have  to  employ  a  pilot  right  up  to 
Eastham.  There  are  other  points  which  possibly 
require,  and  possibly  may  have  at  some  future 
time,  some  further  consideration,  but  at  present 
it  does  not  seem  to  me  that  any  of  the  points 
which  have  been  somewhat  slightly  touched  upon 
afiPect  the  view  which  has  been  taken  upon  the 
general  sections.  There  is,  for  instance,  the  114th 
section  of  the  Act  of  1858,  which  deals  with  who 
is  liable  to  pay  pilotage.  If  that  section  had 
in  any  way  restricted  the  recovery  of  pilotage 
as  against  persons  who  were  in  the  port  of 
Liverpool  or  against  ships  in  the  port  of 
Liverpool,  one  might  have  felt  that  pilotage 
ought  only  to  be  applied  to  such  ships  as 
the  rat^s  could  be  recovered  against  and  such 
persons  as  were  connected  with  those  ships  in  the 
port  of  Liverpool.  But  the  section  is  quit^e 
general,  and,  although  there  may  be  difficulties 
about  enforcing  it  against  persons  or  ships  not  in 
the  port  of  Liverpool ,  I  cannot  see  myself  that  it 
afEords  sufficient  answer  to  the  argument  which 
contends  for  the  pilotage  being  compulsory  in 
the  way  I  have  thought  that  it  is. 

There  is  one  other  matter  to  consider,  and 
that  is  the  effect  of  the  statute  of  1899. 
That  Act  was  passed  in  order  to  meet  the 
difficulty  which  was  pointed  out  in  the  case  of 
The  Servia  and  Carinthia  (uhi  sup.).  It  recites 
that  •*  whereas  by  the  Mersey  Dock  Acts  Con- 
solidation Act  1858  the  masters  of  vessels  inward 
bound  for  and  outward  bound  from  the  port 
of  Liverpool  are,  subject  to  the  exemptions 
by  the  said  Act  granted,  required  to  employ 
pilots."  Then  it  deals  with  the  difficulties  raised 
in  the  case  of  The  Servia  and  Carinthia  (ubi 
8up.)t  and  it  proceeds  to  legislate  so  as  to  get  hd 
of  those  difficulties  and  free  the  matter  from  the 
doubt  which  that  case  raised.  Counsel  for  the 
plaintiffs  relied  upon  this  recital  as  showing  that 
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tbe  Act  of  1858  was  ooly  dealing  with  vessels 
inward  bound  to  and  outward  bound  from  th« 
port  of  Liverpool.  But  if  one  compares  that 
recital  with  the  terms  of  the  Act  of  1858  it 
cannot  be  said,  I  think,  that  the  recital  is 
strictly  correct,  because  one  does  not  find  in 
the  Act  of  1858  the  words  "  inward  bound  for 
and  outward  bound  from"  the  port  of  Liver- 
pool, but  it  deals  with  vessels  '*  bound  into  and 
out  of  **  the  port  of  Liverpool.  That  does  not 
seem  to  admit  so  readily,  as  if  that  recital  were 
correct,  a  consideration  that  the  Legislature  was 
only  dealing  with  vessels  which  had  Liverpool 
for  their  termination  a  quo  and  ad  quern.  I  do 
not  think  that  Act  has  any  real  bearing  upon  the 
present  case.  Of  course  it  may  be  that  under 
sect.  5  it  may  deal  with  vessels  passing  from 
Manchester  to  Liverpool,  or  simply  from  Liver- 
pool to  Manchester.  I  am  not  concerned  to  con- 
sider that  point  at  all.  Counsel  for  the  plaintiffs 
suggested,  broadly  speaking,  that  there  was  great 
difficulty  in  working  out  this  matter  if  it  was 
held  that  pilotage  was  compulsory.  I  myself  see 
no  difficulty  whatever.  It  is  a  simple  matter. 
Every  vessel,  if  I  am  right,  bound  in  from  the 
sea,  except  small  vessels  exempted,  to  the  port  of 
Manchester  and  going  into  the  canal  at  Eastbam 
is  to  take  a  pilot ;  and  so,  though  I  have  not  to 
decide  that,  has,  apparently,  every  vessel  going 
out  from  Eastham  to  the  sea.  There  is  no  diffi- 
culty whatever  in  the  application  of  the  Act.  If 
I  am  right,  the  result  is  that  although  the 
fan  It  in  this  case  was  the  fault  only  of  the 
pilot  of  the  Mercedes  de  Larrinaga,  tne  defen- 
dants' plea  of  compulsory  pilotage,  it  appears 
to  me,  is  established.  The  plaintiffs'  claim 
will,  therefore,  be  dismissed  without  costs,  and 
the  defendants'  counter-claim  dismissed  with 
costs. 

Solicitors  for  the  plaintiffs.  Hill,  Dickinson,  and 
Co.,  Liverpool. 

Solicitors  for  the  defendants,  Forshaw  and 
Hawkins,  Liverpool. 


March  17  and  18, 1904. 

(Before  Babnbs,  J.  and  Trinity  Mastbbs.) 

Thb  Sussex,  (a) 

Collision — Failure  to  stand  by  and  give  name — 
Compulsory  pilotage — Limits  of  port  of  Liverpool 
— 8  Anne,  c.  mU, — Mersey  Dock  Acts  Consolida- 
tion  Act  1858  (21  <£•  22  Vict,  c.  xcii.) — Merchant 
Shipping  Act  1894  (57  &  58  Vict.  c.  60),  ss.  422, 
586,  603,  633. 

The  fact  of  a  vessel  after  collision  with  another 
vessel  not  standing  by  and  givina  her  name,  as 
required  by  sect.  422  of  the  Merchant  Shipping 
Act  1894,  does  not  render  her  owners  liable,  if  at 
the  time  she  was  coinpulsoHly  in  charge  of  a 
pilot,  whose  negligence  was  the  sole  cause  of  the 
collision. 

The  Queen  (20  L.  T.  Bep.  855  ;  ^  Mar,  Law  Cas. 
0,  8.  212 ;  L.  Rep.  2  A.  &  E.  354)  followed. 

By  sect.  127  of  the  Mersey  Dock  Acts  Consolidation 
Act  1858,  *•  every  pilot  taking  upon  himself  the 
charge  of  any  vessel  shall,  if  so  required  by  the 
master  thereof,  pilot  sy>ch  vessel  so  far  to  the 
westward  as  the  .  .  .  Fairway  Buoy  of  the 
Queen's  Channel.** 

(a)  Beported  by  OHAUTOPHXa  HjtAD,  Esq.,  Barrister-afc-Law. 


Since  the  date  of  the  Act  the  buoy  has  been 
removed,  and  for  the  purposes  of  pilotage  ike 
Bar  Lightship,  which  occupies  a  position  outside 
of  that  occupied  by  the  buoy,  is  treated  as  Ike 
westward  limit. 

A  collision  occurred  between  the  Bar  Lightship 
and  the  place  where  the  buoy  used  to  be. 

The  defendants  pleaded  that  their  vessel  was  at  the 
time  of  the  collision  compidsorily  in  charge  of  a 
pilot. 

Held,  that,  the  Fairway  Buoy  having  been  removed, 
the  Bar  Lightship  occupied  the  sam^  place 
relatively  for  the  purposes  of  sect.  127  of  the  Act 
of  1858,  that  the  collision  occurred  in  pilotage 
waters,  and  that  pilotage  was  therefore  compuL 
sory. 

Action  for  damage  by  collision  brought  by  the 
owners  of  tbe  stoimahip  Gladestry  against  tbe 
owners  of  the  steamship  Sussex. 

The  colUHion  occurred  about  12.45  a.m  on  tbe 
20th  Dec.  1903,  about  one  mile  S.  J  E.  of  the 
Mersey  Bar  Lightship. 

The  Gladestry  was  a  steamship  of  2360  tons 
gross  register,  and  at  the  time  was  on  a  voyage 
from  Savannah  to  Manchester  with  a  cargo  of 
cotton  and  phosphate  rock,  and  manned  by  a 
crew  of  twenty-four  hands  all  told. 

At  the  time  of  the  collision  she  had  a  Liverpool 
pilot  on  board,  and  was  at  anchor,  heading  aboot 
8.S  E.,  and  exhibiting  the  regulation  anchor 
lights. 

The  Sussex  was  a  steamship  of  5474  tons  gross 
register,  and  was  on  a  voyage  from  Liverpool  to 
London  with  a  general  cargo,  and  manned  by  a 
crew  of  fifty-nine  bauds  all  told.  She  was  at  the 
time  of  the  collision  in  charge  of  a  duly  iicensod 
Liverpool  pilot. 

The  defendants  admitted  that  the  collision  was 
caused  by  the  negligent  navigation  of  tbe  Sussex, 
but  alleged  that  it  was  occasioned  solely  by  tbe 
fault  of  the  pilot  in  charge,  and  that  the  collision 
took  place  within  a  district  in  which  pilotage  is 
compulsory  by  law. 

Barnes,  J.  came  to  the  oonclusion  on  the  facts 
that  the  collision  was  solely  caused  by  the  negli- 
gence of  the  pilot  in  charge  of  the  Sussex. 

It  appeared  from  the  evidence  of  the  pilot  of 
the  Gladestry  that  the  Fairway  Buoy,  whioh 
marked  the  entrance  to  the  Queen's  Channel  in 
1858,  had  been  about  three-quarters  of  a  mile 
nearer  in  than  the  position  of  the  present  Bar 
Lightship. 

A  lightship  was  fii'st  placed  near  the  bar  in 
1873,  and  the  lightship  and  Fairway  Baoy 
co-existed  until  1876,  when  the  latter  was  removed 
and  nothing  put  in  its  place. 

In  1884  tbe  Bar  Lightship  was  moved  to  its 
present  pouition. 

It  was  also  alleged  by  the  plaintiffs  that  those 
in  charge  of  the  Sussex  after  the  collision  failed, 
without  reasonable  cause,  to  stand  by  and  gi^e 
the  name  of  their  vessel,  and  to  comply  witb  tbe 
provisions  of  sect.  422  of  the  Merchant  Shipping 
Act  1894. 

Sect.  422  of  tbe  Merchant  Shipping  Act  1894 
(57  &  58  Vict  c.  60)  is  as  follows : 

(I)  la  every  oaso  of  collision  between  turo  vessel*,  it 
aball  be  the  duty  of  the  master  or  person  in  charge  of 
eaob  veseel,  if  and  bo  far  as  be  can  do  so  wiUioot 
danger  to  bia  own  veesel,  crew,  and  passen^ra  (if  aaj)i 
(a)  to  render  to  the  other  vessel,  her  master,  orew,  sod 
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psMengers  (if  aoy),  each  aBsistanoe  aa  may  be  praotio- 
able,  and  may  be  neoessAry  to  eaye  them  from  any 
danger  oamed  by  the  oollision,  and  to  stay  by  the  other 
Teasel  nntil  he  has  ascertained  that  she  has  no  need  of 
fatther  assistanoe  ;  and  also  (b)  to  give  to  the  master 
or  person  in  charge  of  the  other  yessel  the  name  of  his 
own  vest  el  and  of  Ihe  port  to  which  she  belongs,  and 
also  the  names  of  the  ports  from  which  she  confes  and 
to  which  she  is  bound.  (2)  If  the  master  or  person  in 
charge  of  a  vessel  fails  to  comply  with  this  section,  and 
no  reasonable  caase  for  snoh  failure  is  shown,  the  colli- 
sion shall,  in  the  absence  of  proof  to  the  contrary,  be 
deemed  to  have  been  caused  by  his  wrongful  act,  neglect, 
or  default 

The  plaintiffs  contended  that  at  the  time  of  t^e 
collision  the  Sussex  was  not  compnlsorily  in 
charge  of  her  pilot  on  the  sronnd  that  she  waH 
outside  the  district  in  which  pilotage  is  compul- 
sory. 

By  sect.  3  of  8  Anne,  c.  viii. — an  Act  for  makine 
a  convenient  dock  or  basin  at  Leverpoole  for  thH 
security  of  all  ships  trading  to  and  from  the  said 
port  of  Leverpoole^the  limits  of  the  ports  are 
defined  as : 

The  limits  and  extent  whereof  are  as  far  as  a  certain 
place  in  Hoyle-Lake  called  the  Bedstones,  and  from 
thenoe  all  over  the  river  Mersey  to  Warrington  and 
Frodsham  Bridges. 

The  material  sections  of  the  Mersey  Dock 
Acts  Consolidation  Act  1858  (21  &  22  Vict. 
c.  92)  are  as  follows : 

Sect.  121.  The  board  may  examine  any  person,  being 
of  the  age  of  eighteen  years  and  npwards,  who  shall  have 
served  as  an  apprentice  in  any  of  the  Liverpool  pilot 
boats  for  not  less  than  three  years  .  .  .  and  eveiy 
such  apprentice  or  other  person  who  upon  any  sui-h 
examination  shall  be  found  to  be  qualified  to  act  as  h 
pilot,  and  shall  be  approved  of  by  the  board,  shall 
receive  a  licence  in  wriling,  signed  by  the  secretary  of 
the  board,  certifying  that  he  is  dnly  qualified  to  act  as  a 
pilot  for  the  port  of  Liverpool.    .     .    . 

Sect.  123  provides  for  a  penalty  on  persons 
acting  as  pilots  without  a  licence. 

Sect.  124  provides  that  pilots  misbehaying 
themselves  are  to  have  their  licences  recalled. 

Sect.  127.  Every  pilot  taking  upon  himself  the  charg ) 
of  any  vessel  shall,  if  so  required  by  the  master  thereof, 
pilot  ouch  vessel,  if  sailing  out  of  the  port  of  Liverpo:>l, 
through  the  Queen's  Channel,  so  far  to  the  westward  ai 
the  buoy  commonly  called  or  known  by  the  name  of  the 
Formby  North-West  Buoy,  or  Fairway  Buoy  of  the 
Queen's  Channel;  and,  if  sailing  through  the  Bock 
Channel,  pilot  the  same  so  far  to  the  westward  as  Ihe 
North-West  Buoy  of  Hoyle ;  and  any  pilot  who  shall  ia 
any  such  case  refuse  to  pilot  such  vessel  to  such  dis- 
tance as  aforesaid  shall  forfeit  his  right  to  receive  any 
sum  of  money  for  piloting  such  vessel,  and  may  aim, 
at  the  discretion  of  the  board,  be  deprived  of  hid 
licence. 

Sect.  133.  The  board  may  from  time  to  time  deter- 
mine,  vary  and  alter  and  fix  rates  of  pilotage  to  be  paid 
to  pilots  for  piloting  vessels,  such  rates  to  be  according 
to  the  draught  of  water  of  such  vessels,  and  to  be  within 
the  limit :  that  is  to  say,  (a)  as  to  British  vessels :  For 
piloting  a  vessel  from  the  distanoe  of  the  Great  Orme's 
Head  or  the  coast  of  Wales  to  the  port  of  Liverpool,  not 
less  than  five  shillings  nor  more  than  eight  shillings  per 
foot ;  for  piloting  a  vessel  any  greater  distance  to  the 
port  of  Liverpool,  not  less  than  six  shillings  nor  more 
than  nine  shillings  per  foot ;  for  piloting  a  vessel  out  of 
the  port  of  Liverpool,  not  less  than  three  shillings  and 
not  more  than  four  shillings  per  foot ;  for  piloting  a 
coasting  vessel,  including  therein  vessels  trading  with 


Ireland,  the  islands  of  Faro  orFerro,  Guernsey,  Jersey, 
Aldemey,  Sark,  and  Man,  either  into  or  out  of  the 
port  of  Liverpool,  one  half  only  of  the  above  rates 
respectively. 

Sect.  139.  In  case  the  master  of  any  vessel,  being 
outward  bound,  and  not  being  a  coasting  vessel  in 
ballast,  or  under  the  burthen  of  100  tons,  for  which 
provision  is  otherwise  made,  shall  proceed  to  sea,  and 
shall  refuse  to  take  on  board  or  to  employ  a  pilot,  he 
shall  pay  to  the  pilot  who  shall  first  offer  himself  to 
pilot  the  same  the  full  pilotage  rate  that  would  have 
been  payable  for  such  vessel  if  such  pilot  had  actually 
piloted  the  same  into  or  out,  as  the  case  may  be,  of 
the  said  port  of  Liverpool,  together  with  all  expenses 
incurred  in  recovering  the  same. 

By  sects.  586,  603,  and  633  of  the  Merchant 
Shipping  Act  1894  (57  &  58  Vict.  c.  60)  it  is  pro- 
vided as  follows : 

Sect.  586  (1).  A  pilot  shall  be  deemed  a  qualified  pilot 
for  the  purposes  of  this  Act  if  duly  licensed  by  any 
pilotage  autiiority  to  oonduct  ships  to  which  he  does 
not  bdong.  (2)  Every  qualified  pilot,  on  his  appoint- 
ment, shall  receive  a  licence  containing  his  name  and 
usual  place  of  abode,  a  description  of  his  person,  and  a 
specifieation  of  the  limits  within  which  he  is  quali- 
fied to  act.  (4)  Every  qualified  pilot  acting  beyond 
the  limits  for  which  he  is  qualified  by  his  licence  shall 
be  considered  an  unqualified  pilot. 

Sect.  603  (1).  Subject  to  any  alteration  to  be  made 
by  the  Board  of  Trade  or  by  any  pilotage  authority  in 
pursuance  of  the  powers  hereinbefore  contained,  the 
employment  of  pilots  shall  continue  to  be  compulsory 
in  all  districts  where  it  was  compulsory  immediately 
before  the  commencement  of  this  Act,  but  all  exemptions 
from  compulsory  pilotage  shall  continue  to  be  in  force. 
(2)  If  within  a  district  where  pilotage  is  compulsory 
the  master  of  an  uoexempted  ship  after  a  qualified  pilot 
has  offered  to  take  charge  of  the  ship,  or  has  maide  a 
signal  for  the  purpose,  pilots  his  ship  himself  without 
holding  the  necessary  certificate,  he  shall  be  liable  for  each 
offenoe  to  a  fine  of  double  the  amoimt  of  the  pilotage 
dues  tibat  could  be  demanded  for  the  conduct  of  the 
ship. 

Sect.  633.  An  owner  or  master  of  a  ship  shall  not  be 
answerable  to  any  person  whatever  for  any  loss  or 
damage  occasioned  by  the  fault  or  incapacity  of  any 
qualified  pilot  acting  in  charge  of  that  ship  within  any 
district  where  the  employment  of  a  qualified  pilot  is 
compulsory  by  law. 

The  pilotage  certificate  which  had  been  giyen  to 
the  pilot  of  tne  Sussex  was  as  follows : 

Pilot  of  the  first  class. — Pilot  boat  No.  3. — Licence 
No.  104. — The  Mersey  Bocks  and  Harbour  Board  Pilotage 
Department. — ^To  all  whom  it  may  concern,  be  it  known 
that  George  F.  Parkinson,  aged  sixty-five  years,  being 
5ft.  Sin.  in  stature,  having  a  fair  complexion,  and  whose 
place  of  abode  is  20,  Sandown-road,  Seaforth,  having  in 
pursuance  of  the  provisions  of  the  Mersey  Dock  Acts 
Consolidation  Act  1858  been  duly  examined  and  found 
to  be  qualified  to  conduct  any  vessel  into  or  out  of 
Liverpool,  Holyhead,  Beaumaris,  Chester,  Fleetwood, 
Pile  of  Foudre,  and  the  Isle  of  Man,  is  by  this  certificate 
duly  licensed  to  act  as  a  pilot  of  the  first  class  for  the 
port  of  Liverpool,  from  the  date  thereof  until  the  1st 
day  of  June  1904,  provided  that  he  shall  oomply  with 
the  provisions  of  the  said  Act,  and  of  all  other  Acts 
binding  upon  him  in  relation  to  pilotage,  and  with  every 
order  or  by-law  made  by  the  said  board,  and  shall  con- 
duct himself  with  propriety  and  prudence. — Given  by  the 
said  board. — Milss  K.  Bubton,  Secretary. 

Pichford,  K.O.  and  Balloch  for  the  plaintiffs. — 
The  Sussex  must  be  found  to  blame  aa  she  failed 
to  stand  by  and  give  her  name  after  the  collision, 
as  required  by  sect.  422  of  the  Merchant  Shipping 
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Act  1894.  It  ma  J  be  that,  if  it  is  shown  that  the 
collision  was  solely  the  fault  of  the  pilot,  then 
there  is  proof  to  the  contrary  within  the  meaning 
of  the  section : 

The  Queen,  20  L  T.  Bep.  855 ;  3  Mar.  Law  Caa. 
0.  S.  242 ;  L.  Bap.  2  A.  &  E.  354. 

[Babnes,  J. — I  think  that,  assuming  the  pilot 
was  compulsorily  in  charge  at  the  time  of  the 
collision,  there  is  proof  to  the  contrary  that  the 
collision  was  caused  by  the  negligence  of  the 
master.]  The  Sussex  at  the  time  was  not  com- 
pulsorily in  charge  of  the  pilot.  She  was  going 
out  through  the  Queen's  Channel,  and  the  colli- 
sion happened  outside  the  place  where  the  Fairway 
Buoy  used  to  be  —  that  is  to  say,  outside  the 
limits  fixed  by  sect.  127  of  the  Let  of  1858. 
It  is  true  that  the  rate  charged  by  the  Mersey 
Docks  and  Harbour  Board  is  to  the  Bar  Light- 
ship, but  the  board  have  no  power  to  extend 
the  limits  fixed  by  the  Act.  If  the  Dock  Board 
see  fit  to  remove  the  landmarks,  it  may  make 
it  more  difficult  to  tell  when  the  vessel  is  outside 
the  district  in  which  pilotage  is  compulsory, 
but  that  does  not  alter  the  liabilities  of  the 
parties.  The  fact  of  the  pilot  remaining  on 
board  after  the  spot  where  the  buoy  used  to  be 
is  immaterial.  The  cases  of  General  Steam  Navi- 
gation Company  v.  British  and  Colonial  Steam 
Navigation  Company  (20  L.  T.  Bep.  581  ;  3  Mar. 
Law  Cas.  O.  S.  237 ;  L.  Rep  4  Ex.  238)  and  The 
Charlton  (73  L.  T.  Rep.  49 ;  8  Asp.  Mar.  Law  Cas. 
29)  are  not  in  point.  In  those  cases  the  collision 
took  place  in  a  district  in  which  the  pilot  was 
licensed  to  act,  and  he  was  paid  a  rate  fixed  for  the 
whole  district.  In  t  he  present  case  he  was  licensed 
to  take  vessels  into  and  out  of  the  port  of  Liverpool. 
Under  sect.  133  the  Mersey  Docks  and  Harbour 
Board  only  have  statutory  power  to  levy  rates  for 
the  pilotage  of  vessels  into  aud  out  of  the  port  of 
Liverpool.  It  may  be  said  that  if  you  take  a 
pilot  you  pay  him  for  piloting  your  vessel  to  the 
Bar  Lightship,  and  therefore  he  is  never  your 
servant,  but  that  would  apply  equally  to  a  pro- 
vision for  piloting  ves^els  to  Holyhead,  or  any 
other  place  outside  the  port  of  Liverpool.  It  is 
to  be  noticed  that  the  terms  of  the  licence  are  for 
the  port  of  Liverpool  only. 

Aspinally  K.C.  and  Noad,  for  the  defendants, 
contra. — The  real  test  is  whether  the  owner  has  a 
choice  and  is  allowed  to  say  whether  or  not  he 
will  take  a  pilot,  or  whether  he  is  obliged  to  take 
one,  whether  he  will  or  not.  As  Lord  Esher,  M.R. 
says  in  The  Charlton  (73  L.  T.  Rep.,  at  p.  51 ;  8 
Asp.  Mar.  Law  Cas.,  at  p.  30):  "  When  toerefore 
he  took  this  pilot  on  board,  he  must  have  taken 
him  in  the  ordinary  way  by  giving  notice  at  the 
pilotage  station  at  Bristol  that  his  ship  was  going 
out  from  Bristol,  and  would  requirn  a  pilot.  He 
does  not  select  a  pilot ;  he  is  not  allowed  to ;  he 
is  obliged  to  take  tho  pilot  whom  he  does  not 
select,  and  that,  in  itself,  makes  that  pilot  com- 
pulsory." It  will  be  seen  from  the  licence  that 
the  pilot  had  knowledge  of  various  ports.  What 
the  authorities  were  dealing  with  was  the  require- 
ments of  their  own  port.  It  was  necessary  that 
the  pilot  should  have  knowledge  of  the  neigh- 
bouring ports.  There  is  here  an  obligation  to 
take  a  piU)t  into  and  out  of  the  port  of  Liverpool, 
and  Parliament  has  seen  fit  to  give  the  Mersey 
Docks  and  Harbour  Board  powers  to  license 
pilots  to  act  far  outs'.de  their  own  port.    In  1858 


the  oonditions  were  Buch  that  it  was  well  known 
where  the  Fairway  Buoy  was.  They  have  since 
altered,  and  the  Harbour  Board  nave  adapted 
their  regulations  to  the  change  of  circumstanoes. 
The  Bar  Lightship  has  taken  the  place  of  the 
Old  Fairway  Buoy.  It  is  submitted  that  there  is 
nothing  in  the  Act  that  prevents  the  Harbour 
Board  from  varying  the  limits  of  the  pilotage 
district.  The  ship  cannot  be  deemed  to  be  in 
fault  under  sect.  422  of  the  Merchant  Shipping 
Act  1894,  because  if  the  pilot  was  compulflorilj 
in  charge  there  is  *'  proof  to  the  contrary." 

Pichford,  K.C.  in  reply. — The  argument  of  the 
defendants  comes  to  this :  If  the  shipowner  treats 
the  pilot  as  compulsorily  in  charge  because  be 
has  been  compelled  to  take  him  originally,  then 
he  is  not  liable  for  his  negligence.  There  is  no 
authority,  no  principle  of  law  to  support  such  a 
proposition.  It  does  not  matter  whether  you 
mean  to  make  a  man  your  servant  or  not ;  yoo 
must  show  that  you  were  obliged  to  employ  him 
and  put  him  in  charge ;  and,  miless  yon  are  com- 
pelled to  do  so,  you  are  liable.  If  the  pilot's 
licence  does  not  extend  beyond  the  place  men- 
tioned in  sect.  127  of  the  Act  of  1858,  then  he 
becomes  an  unqualified  pilot  as  soon  as  that  place 
has  been  reached.    See 

Seot.  586,  anb-aeot.  4  of  the  MerohAnt  Shipping 
Act  1894. 

There  is  nothing  in  sect.  133  which  gives  the 
Dock  Board  the  power  contended  for.  This  is 
clearly  shown  by  the  words,  "such  rates  to  be 
according  to  the  draught  of  water  of  such  vessels, 
and  to  be  within  the  limits  following,  &c." 

Babnbs,  J. — This  is  a  case  of  collision  which 
took  place  on  the  20th  Dec.  last,  at  a  little  before 
one  o  clock  in  the  morning,  between  the  steam- 
ship Oladestry  and  the  steamship  Sussex,  about 
one  mile  S.  i  E.  of  the  Mersey  Bar  Lightship. 
The  Gladestry  is  a  screw  steamer  belonging  to 
the  port  of  West  Hartlepool,  of  2360  tons  gross 
register,  and,  whilst  on  a  voyage  from  Savannah 
to  Manchester  with  a  cargo  of  ootton  and  phos- 
phate rock,  had  anchored  at  the  spot  where  the 
collision  took  place.     1  understand  she  had  a 
Liverpool  pilot  on  board,  but  nothing  turns  on 
the  question  of  what  was  done  on  board  her.    Her 
regulation  lights  were  burning — that  is  to  say, 
the  regulation   lights  for   a  vessel   over  150ft. 
in    length,   at    anchor,  according  to    the   mle<i 
which  govern  the  river  Mersey.     Whilst  in  that 
position,  at  anchor,  she  was    run  into  by   the 
Sussex.    The  stem  of  the  Sussex  struck  the  ^rt 
side  of  the  Oladestry  forward  of  the  fore  rigging. 
The  Oladestry  at  the  time  was  heading  aoout 
8.S.E.,  and  the  tide  was  about  ebb,  running  about 
a  knot.    The  defendants*  vessel,  the  Sussex,  is  a 
screw  steamer  of  5474  tons  gross  register,  and 
was  bound  out  from  Liverpool  to  London.    She 
was — ^I  am  using  the  term  in  the  neutral  sense  at 
present — ^in  charge  of  a  duly  licensed  Liverpool 
pilot,  who  had,  I  presume,  been  obtained  in  the 
usual  way  ;  because  the  master  of  the  defendants* 
ship,  in  answer  to  this  question :  "  Had  they  (the 
brokers  in  Liverpool)  notified  the  pilotage  autho- 
rities that  you  would  require  a  pilot  P     said  "  I 
instructed   them  to"  and  "A   pilot   came  on 
board." 

The  question  in  this  case  is  whether  the  owners 
of  the  defendant  vessel  are  responsible  for 
the  damage  which  was  thus  occasioned  to  the 
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plaiati&'  ship.  The  defendante'  ship,  aooording 
to  the  captain's  evidence,  suffered  no  damage  at 
all.  The  charges  that  are  made  by  the  plaintiffs 
in  the  statement  of  claim  impate  negligent  navi- 
gation to  those  on  the  Sussex,  and  they  also 
impate  a  breach  of  the  422nd  section  of  the 
Merchant  Shipping  Act  1894.  The  defendants 
in  their  defence  say  as  follows :  "  The  defendants 
admit  that  the  plaintiffs  have  suffered  damage 
by  a  collision  between  their  steamship  Oladesiry 
and  the  steamship  Sussex^  belonging  to  the  defen- 
dants, and  that  such  collision  was  solely  caused 
by  the  negligent  navigation  of  the  Sussex,  They 
dtmy  that  such  negligent  navigation  was  by  them- 
selves or  their  servants  or  by  any  person  for 
whose  acts  they  are  responsible  at  law.**  Then 
they  plead  in  the  second  paragraph  the  usual  plea 
of  compulsory  pilotage  and  allege  that  the 
damage  was  occasioned  by  the  fault  or  incapacity 
of  the  pilot  in  charge  of  the  Sussex.  They  say 
that  the  pilot.  "  though  the  lights  of  the  Qladsstry 
were  reported  to  him  when  Uie  Sussex  was  more 
than  a  mile  distant  from  the  Qladestryy  so  navi- 
gated the  Sussex  that  she  ran  into  the  Oladesiry, 
which  was  lying  at  anchor."  That  is  the  state 
of  the  pleadings.  The  plaintiffs'  vessel  being  at 
anchor,  with  proper  lights  showing — there  is  no 
dispute  ajB  to  that — and  the  defendants'  vessel 
having  navigated  into  her  in  weather  that  was 
quite  clear  enough  for  the  moving  vessel  to  keep 
clear  of  the  one  at  anchor  without  the  slightest 
difficulty,  it  is  quite  obvious  that  the  defendants' 
vessel  is  to  blame  for  this  collision,  and  that  the 
defendants  would  be  liable  for  this  collision 
unless  they  are  exempted  by  reason  of  the  vessel 
being  in  charge  of  a  compulsory  pilot  at  the  time. 
I  thmk  it  will  appear  when  1  come  to  deal  with 
the  case  of  The  Queen  (uhi  sup.)  before  Sir  Robert 
Phillimore  that  that  question  of  compulsion,  or 
non-compulsion,  determines  both  questions  in  the 
case — namely,  the  responsibility  for  the  navigation 
of  the  Sussex  and  the  point  raised  under  the  422Dd 
section  of  the  Merchant  Shipping  Act  1894. 

The  first  point  to  determine  is  one  which 
I  have  aready  given  my  view  about — namely, 
whether  the  pilot  was  alone  to  blame.  There  is 
not,  to  my  mind,  the  slightest  doubt  about  that. 
[His  Lordship  then  dealt  with  the  evidence 
as  to  this,  and  as  to  whether  there  had  been 
a  breach  of  the  provisions  of  sett.  422  of  the 
Merchant  Shipping  Act  1894.]  The  pilot,  who 
was  called  here,  was  not  asked  any  question 
about  this  part  of  the  case  at  all,  and  so  I 
have  nothing  but  the  evidence  about  it  to  which 
I  have  already  referred.  Now,  I  do  not  think, 
after  considering  the  evidence,  that  the  master  of 
the  defendants'  ship  intentionally  wished  to  run 
away  or  keep  his  name  dark.  It  would  not  have 
been  the  slightest  use  trying  that,  because  there 
was  a  pilot  on  board,  who  had  been  taken  on 
board  in  the  usual  way,  and  it  must  have 
been  known  all  about  afterwards.  But  what 
is  the  explanation  which  he  gives  himself.  He 
said  he  was  excited  and  worried.  But  the 
qaestion  is  whether  a  master  in  charge  of  a  large 
vessel  like  this  is  entitled  to  be  excited  and 
worried,  and  not  stand  by  simply  for  that 
reason.  In  my  judgment,  there  was  in  fact  a 
failure  to  stand  by  and  give  the  name,  under 
sect.  422,  and  the  quesiion  that  then  comes  to  be 
considered  is  whether  a  reasonable  cause  for  such 
failure  has  been  shown.    Both  I  and  the  Elder 


Brethren,  who  are  much  better  judges  about  this 
than  myself,  think  that  no  reasonable  cause  has 
been  shown  for  this  failure.  If  we  were  to  allow 
cause  to  be  shown  on  such  facts  as  these,  every 
shipmaster  would  be  able  to  show  cause.  lu  my 
judgment  there  has  been  no  reasonable  cause 
shown  for  failure  to  comply  with  some  part  of 
sect.  422,  at  all  events. 

That  brings  me  to  the  law  ^plicable  to  the 
case.     The  position   is  this:    There  was,  from 
what  I  have  shown,   in  my  opinion  negligence 
on  the  part  of  tiie  pilot  alone  which  caused  the 
collision.     There  was    failure    to  comply  with 
sect.  422,    and   there    has    not    been  sufficient 
cause  shown  for  that  failure.    But  as  the  pilot 
was  in  charge  in  fact,  then,  if  he  were  com- 
pulsorily  in  charge  the  negligence  of  the  pilot 
alone  would  not  render  the  owners  responsible 
for  the  navigation  of  the  vessel,  and  the  failure 
to  comply  with  sect.  422  would,  in  my  judgment^ 
according    to   Sir  Robert  Phillimore's  decision 
in  the  case  of  The  Queen  (ubi  sup.),  not  make 
the  collision  one  deemed  to  have  been  caused  by 
the  master  or  any  other  servant  of  the  shipowners. 
Sub-sect.  2,  it  will  be  remembered,  says  that  if 
the  master  or  person  in  charge  of  a  vessel  fails  to 
comply  with  this  section,  and  no  reasonable  cause 
for  such  failure  is  shown,  the  collision  shall,  in 
the  absence  of  proof  to  the  contrary,  be  deemed 
to  have  been  caused   by  his    wrongful  act  or 
default.    Now,  Sir  Robert  Phillimore,  in  dealing 
with  the  correspondiuflT  section  of  the  older  Act 
(25  &  26  Yict.  c.  63,  s.  33),  in  which  the  words  are 
"person   in   charge,"  said    (20   L.  T.  Rep.,  at 
p.  855 ;  3  Mar.  Law  Gas.  O.  S.,  at  p.  242 ;  L.  Rep.  2 
A.  &  E.,  at  p.  355) :  "  It  has  been  ai^ued  on  be^f 
of  the  Lord  John  Bussell " — one  of  the  ships  in 
that  case — "that  the  Queen  is  not  entitled  to 
claim  this  exemption  upon  two  grounds.    First, 
upon  the  construction  of  sect.  33  of  25  &  26 
Yict.  c.  63.    And  this  upon  two  grounds.    First, 
it  is  said  that  the  *  persoD  in  charge'  intended  by 
that   section    must,   having    reference   to  the 
context,  be  deemed  to  be  the  master,  and  with 
this  part  of  the  argument  I  agree.    Secondly,  it 
is  contended  that  whereas  the  master  has  been 
guilty,  as  in  this  instance,  of  a  violation  of  his 
duty  in  offering  no  assistance  to  the  other  vessel 
which  came  into  collision,  he  is,  by  the  words  of 
the  statute,  to  be  deemed  alone  to  blame  for  the 
collision,  and  that  it  follows  by  necessary  impli- 
cation that  the  pilot-exemption,  so  to  speak,  is 
taken  away.    With  this  portion  of  the  argument 
I  am  quite  unable  to  agree.    There  is  no  doubt, 
on  the  assumption,  of  course,  that  the  pilot  is 
alone  to  blame  for  the  collision,  that  his  liability 
and  the  exemption  of  the  master  attached  when 
that  fact  took  place ;  and  if  it  was  intended  by 
the  statute  to  say  that  the  subsequent  misconduct 
of  the  master  would  remove  the  exemption  and  fix 
the  liability  of  the  collision  upon  the  master,  the 
language,  in  order  to  produce  this  result,  ought 
to  have  been  much  clearer  and  plainer  than  I 
now  read  it  to  be."    Even  assumiug  that  the 
failure  was  to  be  treated  as  that  of  the  master — 
I  am  not  concerned  for  the  moment  in  considering 
whether  it  is  or  is  not  because  the  effect  of 
the  decision  that  the    pilot    is    solely  respon- 
sible is  that  proof  to  the  contrary  has  been  shown, 
and  it  clears  the  master  and   other  servants  of 
the  shipowners.   Because  the  wording  of  the  sub- 
section b :  "  The  collision  shall,  in  the  absence  of 
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ETOof  to  the  contrary,  be  deemed  to  be  caused  by 
is  wron^ol  act  or  default."  The  master  and  other 
servants  of  the  shipowner  are  not  responsible, 
and    the  collision    cannot    be   deemed  to  have 
been  caused  by  their  wrongful  act  or  default. 
Now  that,   I  think,  both    counsel  have  agreed, 
leaves    the   question  to    be    determined,   which 
governs  both  points,  Was  the  pilot  in  this  case 
compulsory  or  notP      The  pilot   was,   in  fact, 
navigating,  and  the  question  is  reduced  to  this : 
Was  he  compulsorily  in  charge?    Or,  perhaps, 
having   regard  to  the  defendants'  argument,   I 
might  say.  Was  he   in  charge  in   such  circum- 
stances that  the  owners  are  not  liable  for  his 
acts  P    That  covers  the  various  points  taken  by 
Mr.  Aspinall  in  connection  with  the  various  cases 
cited.    This  question  turns  upon  a  certain  curious 
state  of  facts,  and  also  apon  uie  Mersey  Dock  Acts 
Consolidation  Act  of  1858,  some  of  the  sections 
of  which  were  recently  considered  in  this  court. 
Now,  that   Act  makes  pilotage  compulsory  for 
outward  bound  ships.    I  need  not  go  into  the 
question  here  of  inward  bound  ships.   We  have  had 
that  discussed  already.    The  sections  which  apply 
to  this  subject  are  sects.  121, 123,  124,  in  par- 
ticular  sect.  127.  and   sects.  133  and  139.    The 
general  efPect  of  those  sections — I  am  only  sum- 
mai  ising  them — is  that,  so  far  as  outward  bound 
ships  are  concerned,  the  pilotage  is  compulsory, 
and  a  pilot  must  be  employed  to  pilot  the  vessel 
out  of  the  port  of  Liverpool.    The  port  of  Liver- 
pool is  defined  by  the  old  statute  of  8  Anne,  c.  8, 
in  these  words:    [His  Lordship  then  read   the 
section.]     The  vessel  is  under  pilotage  out  of 
that  port.    Now,  the  collision  in  tnis  case,  1  think 
there  can  be  no  doubt,  took  place  outside  the  port 
of  Liverpool.     The  spot  wnich  1  have  already 
stated  as  being  the  place  of  the  collision  is  to 
the  westward,  considerably,  of  the  place  called 
the   Bedstones.    The  particular  section    under 
which  the  present  difficulty  arises  is  the  127th 
section,  which  provides  that   every  pilot  taking 
upon  himself  the  charge  of  any  vessel  shall,  if 
so  required  by  the  master  thereof,  pilot  the  said 
vessel,  if  sailing  out  of  the  port  of  Liverpool, 
through  the  Queen's  Channel,  as  far  as  the  buoy 
commonly    called    or    known    as   the    Pormby 
N.W.   Buoy,  or  Fairway  Buoy  of  the  Queen's 
Channel,  &^.t  and  that  every  pilot  who  shall  in 
any  such  case  refuse  to  pilot  such  vessel  shall 
forfeit  his  rij^ht  to    receive  the  pilotage  rates 
and  at  tht»  discretion  of  the  board  be  deprived 
of   his  licence.     At   the  time  that  the  Act   of 
1858  was  passed  it  appears  to  be  the  fact  that 
there  was  a  buoy  called  the  Fairway  Buoy,  and  it 
seems  to  have  been  placed  on  the  charts  by  the 
name  of  the  Bell  Beacon,  at  the  outside  end  of 
the  Queen's  Channel,  which  appears  to  be  that 
part  of  the  Crosby  Channel  to  the  westward,  the 
Formby  Channel  going  more  to  the  N.  or  N.W. 
That  Bell  Beacon  is  shown  on  the  oldest  chart 
that  has  been  furnished  to  me,  corrected  up  to 
May  1870,  and  it  is  shown  as  a  little  outside  the 
five  fathom  line.     It  is  shown  well  clear  of  the 
bar,  as  it  then  existed,  and  it  has  been  agreed  in 
the  course  of  the  argument  that  that  is  about,  or 
I  may  take  it  that  is  about,  the  position  of  the 
Bell  Beacon  or  Fairway  Buoy  in  1858.    I  do  not 
suppose  it  is  precisely  the  same,  because  changes 
of  a  slight  character  may  have  been  made  from 
time  to  time;  but  at  any  rate  it  is  sufficiently 
near  for  the  purposes  of  the  present  case.    Now, 


that  podtion  has  been  transferred  by  the  Elder 
Brethren,  for  me,  on  to  the  latest  chart  I  have 
been  furnished  with — ^namely,  one  published  on 
the  21st  Dec.  1903 ;  and  it  will  be  found  that  tbtt 
position  puts  the  old  site  of  the  Fairway  Buoy  a 
little  to  tne  eastward  of  what  is  marked  on  ibn 

E resent  chart  as  QB  2  gas  light  fixed  and  bla«.*k 
uoy  on  the  northern  side  of  the  channel,  and  a 
litUe  to  the  S.  and  W.  of  Q  3,  and  almost  on  top 
of  a  verv  shallow  sounding  on  the  banks.  The 
state  oJ:  things  at  the  present  time  is  that  that 
buoy  has  been  removed  and  has  been  removed  for 
some  considerable  time,  as  I  understand,  and  in 
recent  years  the  bar  has  extended  itself  further 
and  further  out  to  sea,  as  far  as  one  can  judge 
from  these  charts ;  and  in  still  more  recent  years 
the  channel  has  been  dredged  somewhat  to  the 
westward  of  the  old  site  of  the  Fairway  Buoy, 
and  is  now  marked  on  the  chart  as  '*  dred)<ed 
cut " ;  and  there  are  four  gas  buoys  marking  that 
dredged  cut,  and  they  are  marked  as  Q  2  andQl 
on  the  northern  side  and  B  1  and  B  2  on  the 
southern  side.  Those  buoys  are  all  inside  the  fire 
fathom  line.  Now,  the  place  of  the  corision, 
which  has  also  been  marked  for  me  on  the  chart 
is  shown  on  the  chart  which  I  am  referring  toaa 
about  half  to  three-quarters  of  an  inch  below  the 
centre  of  the  word  Bidstone,  just  between  the 
two  figures  5  and  5^.  There  is  now,  and  has  huen 
for  a  long  time — I  think  it  has  been  said  since 
1884 — the  Bar  Lightship,  which  is  shown  on 
the  1903  chart  to  the  westward  a  little  of 
the  five  fathom  line  and  the  northern  exit 
of  the  Queen's  Channel.  So  that  if  you  nm 
on  past  these  gas  buoys  Q  2  and  Q  1  and 
completely  cross  the  bar,  and  then  pass  over  the 
five  fathom  line,  in  a  ver^  short  distance  too 
come  upon  the  Bar  Lightslup.  So  that  the  putoe 
of  the  collision  is  outside  the  old  position  of  the 
Fairway  Buoy  and  inside  the  position  of  the  Bar 
Lightship. 

The  point  is  now  made  that  under  sect  li^ 
of  the  Act  the  pilot's  duties  oeased,  and  com- 
pulsory pilotage  ceased,  as  soon  as  the  vessel 
passed  the  position  in  which  the  old  Fairway 
jBuoy  was  when  the  Act  of  1858  was  passed. 
There  is  one  point,  before  dealing  with  that  main 
point  in  the  case,  which  I  will  dispose  of  shortly. 
Mr.  Aspinall  contended  that  sect.  133  gave  the 
Dock  Board  power  to  extend  the  limits  to  which 
ships  had  to  be  taken.  That  seclion  states  that 
the  board  may  from  time  to  time  var^  and  fix  the 
rates  to  be  paid  for  pilotage,  and  his  contention 
was  that  as  the  board  had  done  something— 
namely,  treated  the  Bar  Lightship  as  the  place  to 
which  the  pilots  had  to  go— they  had  extended  the 
distance  to  which  ships  have  to  be  taken,  by  virtue 
of  the  133rd  section.  I  do  not  myself  regard  that 
section  as  having  any  such  effect  as  contended  for 
by  Mr.  AspinaU.  Pilotage  is  compulsory  on 
vessels  outward  bound,  as  I  have  already  said, 
except  in  the  case  of  certain  small  vessels,  and  I 
regard  this  section  as  a  section  which  only  dealer 
with  the  rates  which,  within  certain  limits,  the 
board  may  fix.  I  do  not  think  that  section  ha? 
any  application  to  the  present  case.  Now,  so  far 
as  the  Dock  Board  is  concerned,  what  has  heen 
done  with  regard  to  this  matter  appears  to  be 
that  they  have  taken  away  the  old  beacon,  they 
have  placed  the  Bar  Lightship  in  the  position 
which  1  have  described,  they  have  placed  the 
gas  buoys  which  I  have  referred  to,  they  have 
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deepened    the   channel,    and    thej    have    fixed 
pUotage  rates.    The  sheet  before  me  gives  the 
compmsory  pilotage  rates  outward :    Liverpool 
to  Bar  Lightship,  or  Horse  Channel   Fairway 
Bqoj.     So  far  as  the  present  case  is  concerned 
the  rate   is  Liverpool    to  Bar  Lightship.    The 
evidence    shows    that    the    pilot    in    this    case 
was  taken  to  pilot  the  ship  to  the  Bar  Light- 
ship.   The  master  said  in  his  evidence  that  the 
pilot  wanted  to  be  engaged  to  take  the  ship  to 
Point  Lynas,  but  that  he  had  replied  that  he 
wanted  him  to  take  the  ship  to  the  Bar  Light- 
ship— that  he  had  another  man.    Some  pilotage 
cards  were  put  in — one  dealing  with  pilotage  to 
the  bau*  and  the  other  with  pilotage  from  the  Bar 
Light-vessel — and  it  seems  clear   that  the  Bar 
Lightship    is  at  present  treated  as   the   place 
where  vessels   are  to  be  taken  to.    The  matter, 
therefore,  as  far  as  the  facts  are  concerned,  1 
have  dealt  with,  and  the  question  comes  to  be. 
What  is  to  be  the  law  applicable  to  the  case  P  At 
present  I  do  not  regard  this  case  as  on  all  fours 
with  the  two    cases  which    Mr.  Aspinall  relied 
upon.    The  first  of  those  two  cases  is  that  of 
General  Steam  Navigation   Company  v.  British 
and   Colonial   Steam  Navigation  Company  (vhi 
sup.).    Shortly  stated,  it  is  the  case  of  a  ship 
coming  up  the  Channel  to  London  and  taking  a 
pilot  on  board  at  Dungeness.     Before  reaching 
Gravesend,  whilst  the  vessel  was  still  under  the 
control  of  the  pilot,  she  came  into  collision  with 
another  ship  through  the  pilot's  negligence.   The 
defendants'  ship  belonged  to  the  port  of  London, 
and  there  was  a  question  as  to  where  the  port  of 
London  extended.    But  the  substance  of  the  case 
was  this,  that  she  was  in  a  district  in  which  she 
was  bound  to  take  a  pilot  to  Qravesend,  when  she 
took  him  on  board,  and  to  pay  him  to  Gravesend ; 
that  when  she  got  to  a  certain  distance  she  was 
within  the  exemption  of  vessels  navigating  within 
their  own  port ;  and  that,  as  soon  as  she  passed 
acrops  a  certain  imaginary  line,  she  was  not,  in 
the  strict  sense,  under  compulsory  pilotage.    But 
it  was  held  that,  there  having  been  an  obligation 
to  take  a  pilot  on  board  to  begin  with,  and  to  pay 
him  up  to  the  end,  and  he  remaining  in  charge  as 
pilot,  the  shipowner  was  not  responsible  for  the 
collision  which  took  place.      It  is  shortly  put  by 
Byles,  J.,  who  delivered   the  judgment  of  the 
court,  as  follows :    "  If  the  master  of  the  defen- 
dants' ship  wanted  to  go  to  Gravesend,  or  beyond, 
he  could  not  take  a  pilot  for  a  shorter  distance. 
It  was  compulsory  on  him  to  take  a  pilot  for  that 
distance  at  least.    The  pilot  could  insist  on  being 
paid  all  the  way  to  Gravesend,  and  could  insist 
on  being  carried  to  Gravesend.    There  had  been 
in  effect  a  contract  between  the  captain  and  the 
pilot    that    the  pilot  should  go  to  Gravesend, 
should  be  paid  to  Gravesend,  and  should  act  as 
pilot  to  Gravesend."    Then  he  says  :  '*  Suppose  a 
storm,  a  fog,  or  other  emergency  to  have  arisen, 
endangering  the  life  not  omy  of  the  crew,  but  of 
the  pilot    himself,    surely  the  pilot  could  have 
insisted  not  only  on  being  carried  to  Gravesend, 
but  on   piloting  the    vessel  thither  according  to 
his    contract.       It    is    plain    that    during  the 
first  portion  of  the  transit  between  the  Downs 
and    Gravesend    the    relation   of    master   and 
servant   did  not   exist   between    the  owner  of 
the    defendants'    vessel   and    the    pilot;    and 
we  cannot  see  any  indication  of  a  fresh  contract 
as  to  the  latter  portion  of  that  transit."    The 


other  case  is  that  of  The  Charlton  (ubi  sup,).    I 
summarise  the  facts  as  they  strike  me.     The 
defendants'  pilot  was  employed  to  take  the  ship 
out  of  Bristol,  and  I  think  she  was  going  to  Cardiff. 
The    pilotage  was    compulsory  in    the  port  of 
Bristol,  which    did   not   extend   as  far  as  the 
place  of  the  collision.    But  the  Bristol  Channel 
District  extended  to  further  than  the  place  of 
collision,  and  the  pilot  had  a  licence  which  covered 
the  port  of    Bristol  and  the    Bristol   Channel 
District.    So  the  collision  took  place  in  a  district 
in  which  the  man  was  licensed  to  act ;  he  had 
been  originally  taken  on  board  under  compulsion ; 
he  was  paid,  as  I  understand,  a  rate  fixed  for  the 
whole  district ;  and  practically  that  case  appears 
to  me  to  be  on  all  fours  with  the  case  oi  the 
General  Steam  Navigation  Company.    It  do  not 
think  it  is  put  in  quite  the  same  way  in  the  judg- 
ment, though  there  are    some  passages  which 
would  seem  to  do  so.    But  even  if  it  is  not  so 
put,  there  is  a  distinction  between  that  case  and 
the  point  raised  in  the  present  case.    Because  the 
Master  of  the  Bolls  (liord  Esher),  in  the  course 
of  his  judgment  (73  L.  T*  Bep.,  at  p.  51 ;  8  Asp. 
Mar.  Law  Cas.,  at  p.  30),  said :  "  Then,  looking  at 
this  statute,  and  the  order  of  1891,  when  the 
vessel  had  passed  out  of  the  port  of  Bristol,  when 
she  had  gone  through  the  port  and  was  outside 
the  port,  I  have  no  doubt  myself  that  he  was  no 
longer  a  compulsory  pilot.    Therefore,  when  the 
accident  happened,  he  no  longer  was  a  compulsory 
pilot.    But  when  he  was  taken  on  board  this  ship 
and  put  in  charge  he  was  a  compulsory  pilot,  and, 
although  he  had  passed  out  of  the  limits  where 
he  was  a  compulsory  pilot,  he  still  was  in  charge 
as  pilot,  and  in  charge  without  any  alteration  of 
the  relations  between  himself  and  the  master  of 
the  ship.    He  was  still  the  pilot.    He  was  in 
charge  of  the  ship,  for  they  had  not  gone  to  such 
a  place  that  he  was  no  longer  a  licensed  pilot. 
He  was  in  the  district  where  he  was  a  licensed 
pilot,  and  although  he  had  gone  beyond  the  port 
where  he  was  a  compulsory  pilot,  it  is  under  such 
circumstances  that  the  master  could  not  properly 
be  called  upon  to  determine  whether  the  com- 
pulsion had  ceased  or  not.    Then  the  necessities 
of  the  case  require  that  you  should  not  make  him 
a  servant  of  the  owners  when  they  had  no  real 
opportunity  of  determining  whether  he  was  or  was 
noc  their  servant.    They  were  compelled  to  take 
him  without  his  being  their  servant,  and  they  had 
no  real  opportunity  of  seeing  that  that  relation- 
ship which  had  be^  put  upon  them  had  ceased." 
Apart  from  the  question  of  payment,  there  is  this, 
that  the  pilot  was  still  a  pilot  acting  within  a 
district  for  which  he  was  licensed,  and  the  court 
held  in  the  circumstances  that  the  case  came 
within  the  section  of  the  Merchant  Shipping  Act 
which  exonerates  the  shipowner.    There  is  a  con- 
siderable   distinction,    I    think,    at   the    outset, 
between   that   case   and   this    particular    case, 
because  the  pilot  here  was  duly  licensed  to  act  as 
a  pilot  of  the  first  class  for  the  port  of  Liverpool. 
Now,  if  one  reads  those  words  in  their  restricted 
meaning,  that  would  be  only  in  the  port  of  Liver- 
pool.    But,  having  regard  to  the  Act  of  1858,  it 
does  not  seem  to  me  possible  to  read  those  words 
in  such  a  restricted  meaning,  because  the  pilot 
has  to  take  the  ship  out  of  the  port  of  Liverpool 
to  a  point  outside  it ;  and  on  coming  in,  for  in- 
stance, the  master  of  a  ship  is  bound  to  employ  a 
pilot  from  the  pilot  stations  fixed  by  by-laws,  and 
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I  think,  if  I  remember  rigbtlj,  one  of  those  is 
right  out  at  Great  Orme's  Kead,  and  another  is 
Point  Lynas.    So,  to  take  a  yessel  in  or  ont,  the 

Silot  must  act  partly  ontside  the  port.  Therefore 
18  licence  means  to  do  those  duties  which  are  neces- 
sarr  for  the  purpose  of  navigating  a  yessel  into 
and  out  of  the  port  of  Liverpool.  But  that  is  all. 
Then,  ^oin^  out,  the  pilot  has  to  take  the  ship  to 
a  certam  distance,  and  there  his  duties  cease,  and 
he  does  not  become  a  pilot  licensed  for  a  district 
at  that  point  at  all.  He  is  licensed  to  a  point  in 
a  certain  place,  and  this  Act  is  not  like  those 
Acts  which  refer  to  Bristol  and  London,  where 
I  think  it  will  be  found  that  persons  navigating 
the  districts  must  be  qualified.  So  those  cases 
do  not  seem  to  me  to  be  precisely  in  point  in  the 
present  case. 

That  still  leaves  a  very  important  question  to 
be  determined — namely,  whetner  this  pilot  was 
still  acting  compulsonly  in  charge  of  the  ship 
because  of  the  state  of  things  which  exist  at 
the  present  day.  I  do  not  tnink  it  necessary 
to  decide  this  case  upon  the  point  which  the 
plaintiffs  raised.  The  reason  I  have  come  to  my 
conclusion  is  this :  I  do  not  think  that  the  strict 
construction  which  the  defendants  endeavoured 
to  put  upon  the  127th  section  of  this  Act  can 
be  maintained.  If  it  is  construed  strictly,  the  limit 
to  which  a  pilot  has  to  go  is  the  Fairway  Buoy  of 
the  Queen's  Channel — in  other  words,  a  spot  wLere 
the  Fairway  Buoy  rested  in  the  year  185o.  To  my 
mind  that  cons&uction  would  be  unreasonable, 
and  not  within  the  fair  contemplation  of  those 
who  must  have  framed  this  section,  and  not  within 
that  which  is  necessary  for  the  purpose  of  work- 
ing  out  the  subject  with  which  we  are  dealing 
and  the  employment  of  pilots.  My  reasons  are 
these :  Construed  strictly — and  if  you  once  con- 
strue  it  strictly  you  must  do  it  entirely  strictly — 
the  Fairwf^  Buoy  of  the  Queen's  Channel  would 
be  that  which  was  then  there.  Gf  course  that 
cannot  be.  The  buoy  has  been  removed.  But  if 
constiued  strictly  it  must  mean  the  identical  spot 
when  the  Act  received  the  Royal  Assent.  That 
cannot  be  so,  because  we  are  dealing  with  a  port 
which  has  a  well-known  estuary  where  there  are 
banks  of  sand,  which,  I  suppose,  from  time  imme- 
morial have  been  existing  and  shifting  in  a  great 
variety  of  ways,  and  probably,  from  the  nature  of 
the  locality,  extending  and  silting  up  the  port 
and  rendering  necessary  what  has  been  done — 
namely,  Uie  dredging  of  a  deep  cut  out  to  the 
bar.  It  seems  clear  to  my  mind  that  the  bar  has 
gradually  extended  itself.  Take  the  case  that 
must  be  presented  on  a  strict  construction,  and 
assume  that  a  Fairway  Buoy  is  left  to  mark  the 
Queen's  Channel.  That  Fairway  Buoy  means  a 
buoy  which  shows  you  are  well  out  of  the  channel 
and  clear  of  danger.  If  the  bar  extends  from 
time  to  time,  and  I  am  still  dealing  only  with  the 
Fairway  Buoy,  that  must  inevitably  be  moved  by 
those  who  have  charge  of  the  entrance  of  the 
port,  to  suit  the  state  of  the  channel.  What« 
then,  is  the  legitimate  conclusion  to  draw  P  I 
thing  it  is  that,  although  that  buoy  has  been 
moved,  something  has  taken  its  place — namely, 
the  Bar  Lightship — which,  although  not  a  buoy 
in  the  strict  sense,  is  the  substitute,  to  my  mind, 
for  the  buoy.  It  is  remarkable  to  find,  and  I 
hope  I  have  made  it  clear  in  stating  its  position, 
that  it  is  placed,  having  regard  to  the  state  of  the 
bar,  in  almost  the  same  position  as  the  Fairway 


Buoy  occupied  with  regard  to  the  channel  which 
it  was  intended  to  guard.  That  is  the  explana- 
tion, I  have  not  the  least  doubt,  why  the  lightBhip 
is  now  treated  as  being  the  boundary  to  whicn 
the  pilots  have  to  go,  why  the  rates  are  stated  in 
the  pilot  sheet  to  M  Liverpool  to  the  Bar  Light- 
ship,  and  why  the  contract  is  made  in  such  a 
form  as  to  be  a  contract  to  take  the  ship  out  to 
the  Bar  Lightship.  I  think,  myself,  that  is  the 
reasonable  interpretation  to  place  upon  this  Act, 
having  regard  to  the  necessary  shifting  of  the 
place  and  the  nature  of  the  exigencies  wMch  have 
to  be  dealt  with ;  and  it  is  shown  by  those  con- 
versant  with  the  locality  that  that  is  the  manner 
in  which  the  matter  is  acted  upon.  To  my  mind 
the  evidence  of  the  pilot  really  tends  to  establish 
that  position.  The  result  therefore,  to  my  mind, 
is  that  in  this  case  the  pilot  was  still  compulsonly 
in  charge  at  the  time  when  the  collision  took 
place,  and  that  answers  the  whole  of  the  questions 
raised  in  this  case.  I  have  given  the  best  con- 
sideration I  can  to  the  case,  and  I  hope  I  have 
made  clear  the  points  which  I  thiuk  material  and 
upon  which  this  case  is  to  be  decided.  The  result 
must  be,  in  my  judgment,  that  the  defendants 
succeed  in  this  case. 

Solicitors  for  the  plaintiffs,  Botterell  and  Roche. 
Solicitors  for  the  defendants,  W,  A.  Crump  and 
Son. 
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(Before   the    Lord    Ohancbllob    (Halsbury, 
Lords  Macnaghten  and  Lindlby.) 

Stbbl,  Young,  and  Co.  v,  Gkand  Canary 
Coaling  Company,  (a) 

ON  APPBAL  FROM  THB  COURT  OF  APPBAL  IN 

ENGLAND. 

Charter-party  —  Construction —  Time  for  londifff 
— Stoppage  'by  strike — *'  Stoppage  for  six  days 
from  time  of  vessel  being  ready  to  coal  " — Rtgtit 
to  cancel  charter. 

By  a  charter-party  it  was  agreed  thai  a  ship  of 
the  appellants  should  load  a  cargo  of  coat  for 
the  charterers  ^*  to  be  loaded  in  140  running 
hours,  commencing  when  written  notice  is  given 
of  steamier  being  completely  discharged  of  inward 
cargo  and  ballast  in  aU  her  holds,  and  ready  to 
load"  The  charter-party  also  provided  thai  in 
the  event  of  a  stoppage  caused  by  a  strike  "  con- 
tinuing for  a  period  of  six  running  days  from 
the  time  of  the  vessel  being  ready  to  load,  ihis 
cliarter  snail  becoms  null  and  void,  provided, 
however,  that  no  cargo  shaU  have  been  shipped 
on  board  the  steamer  previous  tt  such  stoppage." 

Due  notice  was  given  tiuU  the  ship  was  ready  to 
had,  and,  after  the  expiration  of  the  time 
allowed  for  loading,  a  stoppage  caused  by  a 
strike  commenced,  and  continued  for  six  days. 
No  cargo  h<id  been  shipped,  and  the  charterers 
gave  notice  that  the  charter-party  was  cancelled. 

Held,  that  the  charter-party  contemplated  a  stvp- 
page  in  existence  at  the  beginning  of  the  load- 
ing time,  and  that  the  charttrers  were  not 
entitled  to  cancel  the  charter  on  the  occurrence 
of  a  stoppage  at  a  later  period. 

Judgment  of  the  Court  of  Appeal  reversed, 

(a)  Reported  by  0.  B.  MlJ«ouf,  Esq.,  B«iTitter-a»-Law. 
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Appbal  from  a  jadgment  of  the  Court  of 
Appeal  (Collins,  M.B.,  Mathew  and  CozAns- 
mrdy,  L. JJ.),  reported  87  L.  T.  Bep.  321 ;  9  Asp. 
Mar.  Law  Cas.  326 ;  7  Com.  Cas.  213,  who  had 
reversed  a  judgment  of  Phillimore,  J.,  reported  6 
Com.  Cas.  240,  in  favour  of  the  appellfuits,  the 
plaintiffs  below. 

The  action  was  brought  by  the  appellants,  as 
owners  of  the  steamship  Nith,  against  the  respon- 
dents for  breach  of  a  oharter-pa^y.  The  facts  of 
tiie  case  and  the  material  clauses  of  the  charter- 
part^  appear  from  the  headnote  above,  and  from 
theiudgments  of  their  Lordships. 

The  ship  was  ready  to  load  on  the  8th  Aug. 
1900,  and  due  notice  was  nven  to  the  respondents. 
The  loading  time  expired  on  the  15th  Aug.,  bat 
no  cargo  hM  been  loaded. 

On  the  20th  Aug.  a  colliery  strike  caused  a 
stoppa^  of  the  coal  intended  for  the  ship, 
and  this  stoppage  continued  for  more  than  six 
days. 

On  the  28th  Aug.  the  respondents  gave  notice 
that  the  charter  was  cancelled. 

The  ship  could  not  obtain  another  charter 
till  the  3ra  Sept.,  and  then  at  a  lower  rate  of 
freight.  The  plaintiffs  claimed  damages  for  the 
delay  from  the  8th  Au^.  to  the  3rd  Sept.  and  also 
for  the  difference  in  freight.  The  defendants  paid 
into  court  a  sum  for  demurrage  at  the  rate  nzed 
by  the  charter-party  from  the  8th  Aug.  to  the 
26th  Aug. 

Carver,  K.C.  and  L,  Noad  appeared  for  the 
appellants. 

/.  A,  Hamilton,  K.C.  and  Montague  Lu$h,  K.C 
for  the  respondents. 

Carver,  K.C.  was  heard  in  reply. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships took  time  to  consider  their  judgment. 

May  17. — Their  Lordships  gave  judgment  as 
follows : — 

The  LoBD  Chancbllob  (Halsbury).  —  My 
Lords :  In  this  case  the  whole  question  seems  to 
turn  upon  a  very  narrow  point — namely,  the  true 
construction  of  the  charter-party.  I  have  tried 
to  see  whether  the  language  literally  construed 
according  to  the  ordinary  plain  meaning  of  words 
and  sentences  is  susceptible  of  any  other  meanins 
than  that  which  the  plaintiffs  attribute  to  it.  I 
am  unable  to  come  to  the  conclusion  that  it  is. 
Although  I  am  not  insensible  to  some  of  the 
inconvenience  which  may  result  from  a  literal 
interpretation  of  the  words,  I  cannot  say  that 
any  alternative  interpretation  that  I  can  suggest 
is  fit  for  your  Lor^hip's  adoption.  No  oUier 
construction  can  be  placed  upon  the  words  than 
that  contended  for  by  the  plaintiffs ;  to  my  mind 
they  are  not  susceptible  of  any  other  meaning. 
The  parties  have  placed  their  own  interpretation 
upon  them,  and  it  appears  to  me  impossible  to 
contend  under  those  circumstances  that  there  is 
any  other  construction  to  be  given  to  the  charter- 
puty  than  that  for  which  the  plaintiffs  contend. 
If  that  is  the  true  view  of  the  charter-party,  the 
facts  raise  no  question  which  can  be  debated, 
when  once  you  give  that  interpretation  to  the 
charter-party.  I  can  give  no  otner  construction 
to  it  than  the  literal  meaning  which  the  words 
convey,  and,  therefore,  I  move  that  the  judgment 
of  the  Court  of  Appeal  be  reversed. 
Vol.  IX.,  N.  S. 


Lord  Macnaghtbn. — My  Lords :  The  question 
in  this  case  depends  on  the  true  construction  of 
one  clause  in  a  oharter-partr,  under  which  a 
screw  steamer  called  the  NUh  was  engaged  to 
carry  a  cargo  of  coal  from  Newport  in  Monmouth- 
shire to  Santa  Cruz  or  Las  Faunas.  The  charter 
makes  provision  for  the  avoidance  of  the  contrast 
in  the  event  of  a  stoppage  occasioned  by  a  strike 
or  any  cause  beyond  the  control  of  the  charterers 
continuing  for  six  running  days  from  the  time  of 
the  vessel  being  ready  toload,  subject,  however, 
to  this  proviso— tiiat  no  cargo  had  been  shipped 
on  board.  The  point  to  be  decided  is  whether  the 
stoppage  to  be  ^ective  for  t^e  purpose  of  avoid- 
ing the  contract  must  be  in  existence  at  the 
beginning  of  the  loading  time  or  whether  it  ma^ 
commence  at  any  time  within  a  reasonable  limit 
after  notice  g^ven  of  the  vessel  being  ready  to 
load.  The  former  construction  was  adopted  by 
Phmimore,  J. 

The  Court  of  Appeal  has  taken  the  other 
view.  The  dause  in  question,  so  far  as  material, 
b  in  the  following  words:  "3.  The  cargo  to 
be  loaded  in  140  running  hours  .  .  .  com- 
mencing when  written  notice  is  given  of  steamer 
bdng  completely  discharged  of  inward  cargo 
and  ballast  in  all  her  holds  and  ready^  to 
load.     .     .  Any  time  lost   throush   riots, 

strikes,  lock-outs  .  .  .  or  by  reasoned  .  .  . 
any  cause  beyond  the  control  of  the  charterers 
not  to  be  computed  as  part  of  the  loading  time 
unless  any  cargo  be  actually  loaded  during  such 
time."  I  pause  for  a  moment  to  point  out  that 
here  the  charter  itself  contemplates  the  possibility 
of  cargo  being  loaded  during  a  stoppage — a  thing 
which  might  very  wdl  occur,  even  tnough  it  were 
intended  that  the  cargo  should  consist  of  nothing 
but  coal.  The  clause  proceeds  as  follows :  "  In  the 
event  of  any  stoppage  or  stoppages  arising  from 
any  of  these  causes  continuing  for  six  running  days 
from  the  time  of  the  vessel  being  ready  to  loa^d, 
this  charter  shall  become  null  ana  void,  provided, 
however,  that  no  cargo  shall  have  been  shipped 
on  board  the  steamer  previous  to  such  stoppage 
or  stoppages."  Of  course,  if  a  charter  were  to  be 
annulled  after  carp^  had  been  shipped  on  board 
difficulties  must  anse,  and  it  would  be  by  no  means 
easy  to  provide  for  the  rights  of  the  piurties.  It  is, 
therefore,  only  reasonable  and,  indeeid,  necessary, 
that  any  provision  annulling  a  charter  should  not 
appl^  when  once  cargo  is  shipped.  It  can  make 
no  difference  whether  cargo  actually  on  board  has 
been  shipped  before  the  commencement  of  the 
stoppage  or  during  the  stoppage.  The  expression 
"  such  stoppage  must  mean  a  stoppage  con- 
tinued for  the  full  period  of  six  running^  days. 
These  considerations  seem  to  make  it  plain  that 
the  words  *' previous  to  such  stoppage  or  stop- 
pages" mean  previous  to  the  completion,  not 
previous  to  the  commencement,  of  the  period 
which  may  give  occasion  for  the  avoidance  of  the 
charter.  It  cannot,  I  think,  be  disputed  that  if 
the  language  of  clause  3  is  to  be  taken  in  its 
natural  and  ordinary  signification  a  stoppage  to 
be  effective  must  be  one  reckoned  from  the  com- 
mencement of  the  loading  time.  On  any  other 
view  the  words  "  from  the  time  of  the  vessel  being 
ready  to  load  "  would  be  wholly  idle  and  super- 
fluous. So  much  out  of  place  would  they  be  that 
I  cannot  imagine  any  d[raf  tsman,  however  care- 
less, inserting  them  or  allowing  them  if  inserted 
to  remain  uncancelled.    The  argpiment  on  the 
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other  Bide  is  that  the  literal  oonstmotion  is  to  be 
rejected  and  a  less  accurate  meamng  given  to  the 
word  "from/*  because  the  proviso  at  the  end  of 
the  danse  shows  as  it  is  contended,  that  the  parties 
must  have  contemplated  that  there  wonla  occur 
between  the  commencement  of  the  loading  time 
and  the  six  days'  stoppage  an  interval  of  time 
during  which  cargo  might  or  might  not  be  put  on 
board.  It  seems  to  me,  however,  that  there  is  not 
much  force  in  this  argument,  if  you  bear  in  mind 
that  the  parties  contemplated  the  possibUitj  of 
cargo  being  put  on  board  during  a  stoppage.  And 
the  force  of  the  argument  is,  I  think,  altogether 
destroyed  when  you  find  that  by  a  note  in  the 
margin  of  the  charter,  which  seems  to  be  part  of 
the  printed  form — ^for  it  also  occurs  in  the  sub- 
stituted charter  of  the  3rd  Sept.— >the  charterers 
are  at  liberty  to  put  on  board  twenty  tons  of 
general  cargo.  The  loading  of  general  cargo 
would  not  necessarily,  or  even  prooably,  be  pre- 
vented by  a  strike,  lock-out,  or  accident  which 
might  interfere  with  loading  coal.  It  appears  to 
me,  therefore,  that,  even  without  resorting  to  a 
suggestion  which  is  rejected  by  the  Court  of 
Appeal  as  a  vain  imagination  of  counsel,  in- 
genious, but  wholly  unfounded,  there  is  nothing 
to  justify  a  departure  from  the  natural  and  ordi- 
nary meaning  of  the  language  employed  to  define 
the  commencement  of  a  stoppage  which  may 
operate  to  put  an  end  to  the  contract.  The 
result  is  not  unreasonable.  There  are  two  provi- 
sions relating  to  stoppages  occasioned  by  a  cause 
beyond  the  control  oi  me  charterers— a  general 
provision  and  a  special  provision.  In  all  cases  of 
stoppages,  partial  or  otherwise,  the  charterer  may 
exclude  from  the  loading  time  the  time  during 
which  no  loading  takes  pmce.  In  the  special  case 
of  the  charterer  being  met  by  a  stoppage  in 
existence  at  the  commencement  of  the  loading 
time,  which  is  just' as  likeJv  to  happen  as  the 
occurrence  of  a  stoppage  afterwards  during  the 
loading  time,  the  contract  may  be  annulled.  Look- 
ing at  the  matter  from  a  charterer's  point  of  view, 
that,  I  think,  is  all  that  can  be  required.  From  a 
shipowner's  point  of  view  the  other  oonstruciion 
would  seem,  occasionally  at  any  rate,  to  offer  a 
premium  on  dilatory  tactics.  As  regards  the 
measure  of  damages,  it  seems  to  me  tmit  Philli- 
more,  J.  was  right.  There  was,  in  my  opinion,  a 
repudiation  of  the  contract  on  the  one  side 
and  an  -  acceptance  of  that  repudiation  on  the 
other.  I  am,  therefore,  of  opinion  that  the 
appeal  should  be  allowed  with  the  usual  conse- 
quences. 

Lord  LiNDLBY. — My  Lords  :  The  expression 
"loading  time,"  which  occurs  in  this  charter, 
means  the  140  running  hours  within  which  the 
ship  is  to  be  loaded ;  and  these  140  hours  begin 
to  run  after  written  notice  that  the  ship  is  ready 
to  load.  Any  time  lost  in  loading  through  strikes, 
&c ,  is  uot  to  be  computed  as  part  of  the  loading 
time,  unless  some  cargo  is  actually  loaded  during 
such  time.  So  far  the  charter-party  seems  clear 
enough.  Then  if  any  strike,  &c.,  continues  for 
six  days  "  from  the  time  of  the  vessel  being  ready 
to  load  "  the  charter  is  to  become  null  and  void, 
unless  any  cargo  shall  have  been  shipped  prior  to 
the  stoppage.  The  expression  "  six  days  from  the 
time  of  the  vessel  being  ready  to  load  '*  points  to 
the  earliest  time  when  she  is  ready,  and  not  to  any 
time  after  she  is  ready.  I  quite  see  the  incon- 
veuienceo  which  may  arise  in  other  oases  from 


adhering  closely  to  the  words  of  the  clause  on 
which  the  controversy  between  the  parties  turns. 
But  I  see  no  absurdity  or  injustice  in  construing 
the  clause  in  ite  most  obvious  and  natural  sense 
in  this  particular  case.  The  case  is  peculiar  and 
unusual.  The  ship  was  rckady  to  load  and  her 
time  for  loading  hacl  expired  before  there  was  any 
strike,  and  the  strike  had  lasted  six  days  before 
the  charterer  began  to  load,  and  he  then  insisted 
that  the  charter  had  become  null  and  void.  That 
is  the  case  with  which  your  Lordships  have  to  deaL 
This  case  does  fall  within  the  clause  if  oonstrued 
according  to  ite  most  obvious  meaning.  I  leave 
other  cases  to  be  dealt  with  when  they  arise.  The 
appellante  have  the  advantage  of  oeinff  able  to 
rely  on  the  words  as  they  stand,  and  1  see  no 
sufficient  reason  for  extencung  them.  As  regards 
the  damages,  the  correspondence  shows  a  refusal 
by  the  charterer  to  load  on  the  28th  Aug., 
persisted  in  from  that  time  onwards,  and  I  see  no 
reason  for  holding  that  the  damages  have  been 
improperly  asses^.  In  my  opinion,  therefore, 
the  appeal  should  be  allowed,  with  costs  here  and 
below,  and  the  judgment  of  Phillimore,  J.  should 
be  restored. 

Judgment  appealed  from  rever$ed.  Judgment 
of  ThiUimore,  J,  restored,  BespandenU  to 
pay  to  the  appellants  the  costs  here  and 
below. 

Solicitors  for  the  appellants,  W,  A.  Crump  and 
Son. 
Solicitors  for  the  respondente,  BottereU  and 


BoehCf  for  F.  Vaughan^  Cardiff. 


respo 
n,  Cfar 


JUDICIAL  COMMITTEE    OF  THE 
PBIVT  COVJXCTL. 

Dec.  16, 17,  1903,  and  Feb.  3, 1904. 

(Present :  The  Bight  Hons.  Lords  Macnaghteh 
and  LiNDLBY,  Sir  Abthub  Wilson,  and 
Sir  John  Bonsbb.) 

OWNEBS  OP  THE  OlTY  OP  LINCOLN  V.  SMITH,  (a) 

ON  APPEAL  FBOM  THE  SXJPBBME  COUBT  OF 
THB   COLONY  OP   NATAL. 

Unseaworthiness  —  Exceptions  in  charter-party^ 

Negligence  of  owner. 

Exceptions  in  a  charter-party  wiU  not  free  a  ship- 
owner  from  liability  for  the  consequences  of  per- 
sonal negligence  in  loading  the  ship  whereby  she 
is  rendered  unseaworthy  unless  such  exceptunu 
are  expressly  applicable  to  the  owner. 

Judgment  of  the  court  below  affirmed. 

Appeal  from  a  judgment  of  the  Supreme  Coart 
of  the  colooy  of  Natal  affirming,  with  a  variation, 
a  judgment  of  the  Circuit  Court  in  favour  of  the 
respondent,  the  plaintiff  below,  in  an  action 
brought  by  him  against  the  appellants  to  recover 
damages  l!or  the  non-delivery  of  cargo  carried  in 
the  appellant's  ship  under  circumstances  which 
appear  fully  in  the  judgment  of  their  Lordships. 
Bdbson,  K.C.  and  D.  Stephens  for  the  appellants. 

Sir  jB.  Beid,  K.C,  Scrutton,  K.C,  and  ClawM 
Salter  for  the  respondent. 

Stephens  in  reply. 

At  the  conclusion  of  the  argumente  their  Lord- 
ships took  time  to  consider  their  judgment. 

(a)  tieported  by  0.  £.  Mii^DKN,  Eaq.,  Barriater-ftt-Lftv. 
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Feb,  S.^Their  Lordships'  judgment  was  de- 
livered by 

Lord  Macnaghtbn. — ^This  is  an  appeal  in  the 
name  of  the  master  and  owners  of  the  steamshin 
Ciiy  of  Lincoln  from  an  order  of  the  Appeal 
Court  in  Natal.  The  order  appealed  irom 
upholds  a  verdict  and,  subject  to  a  variation 
in  the  assessment  of  damages,  affirms  a  judg- 
ment obtained  in  the  Durt>an  Circuit  Coi^ 
by  the  respondent  Charles  G^rge  Smith. 
The  action  was  broueht  to  enforce  a  claim  for 
damages  for  non-ddivery  of  careo  by  the 
City  of  Lincoln  in  breach  of  a  charter-party 
dated  the  1st  Dec.  1899,  and  expressed  to  1>e 
made  in  Buenos  Ayres  between  W.  Samson  and 
Co.,  "  on  behalf  of  the  owners,**  and  "  T.  S.  Boadle 
and  Co.,  charterers."  The  City  of  Lincoln  be- 
longed to  W.  Samson  himself,  and  this  appeal 
is  brought  on  his  behalf.  The  respondent  was 
represented  by  T.  S.  Boadle  and  Co.  The  charter 
provided  that  the  vessel,  being  tight,  staunch  and 
strong,  and  everyway  fitted  for  the  intended 
voyage,  should  with  all  covenient  speed,  being 
discharged,  proceed  as  ordered  by  the  charterers 
or  their  agents  to  the  undermentioned  places,  and 
receive  from  them,  in  the  port  of  Kosario,  a 
quantity  of  hay  in  export  bales ;  thereafter,  in  La 
Plata,  a  quantity  of  live  stock  on  deck,  which 
cargo  the  charterers  bound  themselves  to  ship 
not  exceeding  what  the  vessel  could  reasonably 
stow  and  carry  over  and  above  her  tackle,  anpard, 
provisions,  and  furniture,  and  heme  so  loaded 
should  therewith  proceed  to  Port  Natal,  South 
Africa,  and  deliver  the  cargo  on  being  paid  a 
lump-sum  freight  of  65002.  The  owners  were  to 
appoint  the  stevedore.  The  charterers  were  to 
have  the  full  reach  and  burthen  of  the  steamer 
with  the  exception  of  space  for  1200  tons  of 
coals  for  ship's  use  which  were  to  be  carried  in 
steamer's  holds  and  bunkers.  The  charter  and 
bills  of  lading  contained  a  series  of  exceptions 
and  provisions  in  favour  of  the  owner.  Average, 
if  any,  was  to  be  payable  according  to  the  York- 
Antwerp  Rules  of  1890,  which  negative  any  claim 
in  respect  of  cargo  carried  on  deck.  In  pursuance 
of  this  charter-party  the  City  of  Lincoln  com- 
menced loading  on  the  7th  Dec.  1899,  at  Rosario. 
There  she  took  on  board  some  20,000  bales  of  hay. 
She  then  proceeded  down  the  river  and  entered 
La  Plata  on  the  16th,  where  she  took  in  more  hay 
and  fodder  and  received  her  carso  of  live  stock 
—270  bullocks,  100  horses,  and  iOO  sheep.  She 
started  on  her  voyage  on  the  21st  Dec.  1899, 
leaving.  Ensenada  on  the  afternoon  of  that  day. 
She  arrived  at  Port  Natal  on  the  15th  Jan^ 
1900  short  of  her  cargo  of  hay  by  578  bales, 
and  without  a  single  one  of  the  bullocks, 
horses,  and  sheep  shipped  by  the  respondent. 
The  respondent's  case  was  that  the  City  of 
Lincoln,  though  in  herself  and  as  a  ship 
tight,  staunch  and  strong,  and  fitted  for  the 
voyage,  was  not  properly  ballasted,  and  was 
therSore  unseaworthy  when  notice  was  given 
that  she  was  preparea  to  receive  her  cargo  and 
when  she  started  on  her  voyage ;  that  this  unsea- 
worthiness was  attributable  to  negligence  or  want 
of  reasonable  care  on  the  part  of  the  owner  him- 
self, and  was  the  direct  cause  of  the  loss  com- 
plained of.  On  the  other  hand,  the  owner  main- 
tained that  the  vessel  was  properly  ballasted,  and 
perfectly  seaworthy  at  starting,  and,  moreover,  he  ' 
contended   that,   even  assuming   that   she   was  ' 


unseaworthy,  he  was  protected  from  liability 
by  the  exceptions  and  provisions  of  the  charter- 
party. 

The  action  came  on  to  be  tried  in  April  1901 
before  Beaumont,  J.  and  a  special  jury.  The 
trial  lasted  several  days.  There  was  a  good  deal 
of  evidence  on  both  sides,  oral  and  documentary, 
including  the  depositions  of  witnesses  taken  on 
commission,  the  captain's  diary,  the  rough  lo^,  and 
the  chief  officer's  log-book.  The  learned  judge 
seems  to  have  been  under  a  misapprehension  as  to 
the  position  of  the  charterer.  He  appears  to  have 
thought  that  the  vessel  was  "  handed  over  "  to 
the  charterer  on  the  date  of  the  charter-party,  the 
1st  Dec.,  and  that  from  that  date  she  was  under  his 
orders,  and  that  the  charterer  "  arranged  to  his 
own  liking  as  to  the  loading  of  the  vessel."  He 
was  prepared  to  hold,  as  a  matter  of  law,  that 
in  any  event  the  owner  was  excused  by  the  excep- 
tions in  the  charter-party.  But  although  that 
was  his  opinion  he  summed  up  the  case  to  the 
jury  in  a  manner  to  which  no  objection  can  be 
taken,  and  he  proposed  to  the  jury  a  series  of 
questions  in  framii^  which  he  invited  the  assist- 
ance of  the  learned  counsel  on  both  sides.  The 
material  (questions  put  to  the  jury,  with  the 
answers  given  by  them,  are  as  follows:  (I)  Q. 
Was  the  steamship  Ciiy  of  Lincoln  as  a  ship  tight, 
staunch  and  strong,  and  every  way  fitted  for  the 
intended  voyage  at  the  time  she  was  chartered 
before  she  was  loaded  P — A.  Yes.  (2)  Q.  Was  she 
seaworthy  after  loading  and  before  leaving  dock 
at  Ensenada  P — A.  No.  (3)  Q.  If  not,  in  what 
respects  did  she  become  unseaworthy  and  fiom 
what  cause  P^>A.  She  was  unseaworthy  being 
top  heavy,  having  insufficient  dead  weight  in  her 
bottom  to  counteract  the  weight  above  the  water 
Une.  (4)  Q.  Was  the  shipowner. in  any  way 
responsible  for  such  causes,  if  any,  by  want  of 
reasonable  care  on  his  part  P^  A.  Owner  is 
responsible,  as  he  should  have  seen  that  more 
deiMcl  weight  was  put  in  the  bottom  of  the 
steamer.  (7)  Q.  What  were  the  causes  of  the 
loss  of  cargo  P— A.  The  vessel  beine  in  an  unsea- 
worthy condition  as  per  answer  No.  2  was  not 
able  to  stand  the  ordinary  rough  weather  experi- 
enced. (8)  Q.  Were  such  causes  due  to  unsea- 
worthiness at  starting  or  to  perils  of  the  sea  P — A. 
To  unseaworthiness  at  starting.  On  these  findings 
the  learned  judge  gave  judgment  for  the  char- 
terer, observmg  that  but  for  the  condition  in  the 
charter  to  which  perhaps  (he  said)  he  attached 
too  much  weight,  there  could  be  no  doubt 
the  verdict  of  the  jury  would  be  perfectly 
right.  The  opinion  of  the  Supreme  Couit 
on  Appeal  was  delivered  by  Broome,  J.  in 
a  written  judgment  which  has  their  Lordships' 
entire  approvsd.  The  conclusion  at  which  the 
court  arrived  was  that,  on  the  questions  of  fact, 
there  was  ample  evidence  to  support  the  findings 
of  the  jury,  and  that  there  was  nothing  in  the 
chuter-party  to  relieve  the  owner  from  conse- 
quences resulting  from  want  of  reasonable  care 
on  his  part.  In  the  argument  before  their  Lord- 
ships very  little  was  said  about  the  exceptions  in 
the  chsurter-^krty.  Indeed  that  point  was  hardly 
open  then.  It  liad  been  practically  concluded  by 
what  occurred  in  Westatta  case,  Anglo- Argentine 
Live  Stock  and  Produce  Agency  Limited  v. 
WestaUt  unreported.  There  a  shipwas  chartered 
to  carry  oattk  from  La  Plata  to  England.  The 
charter  was  identical  in  its  terms  with  the  charter 
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of  the  CUy  of  Lincoln,  The  ship  was  orer- 
bnrdened  and  rolled  so  heavily  thiU*  the  cattle 
were  lost.  Mathew,  J.  held  the  owner  liable. 
He  thought  the  owner  had  been  personally  negli- 
gent, and  that  there  was  nothing  in  the  cha^r 
to  excuse  him  from  the  consequences  of  personal 
negligence.  On  appeal,  both  in  the  Court  of 
Appeal  and  the  House  of  Lords,  it  was  held  that 
the  owner  was  protected,  not  because  personal 
negligence  was  coTcred  and  excused  by  the  con- 
didons  of  the  contract,  but  because  there  was  no 
case  of  personal  negligence  at  all.  It  appeared 
that  at  the  time  when  the  charter  was  made  and 
at  the  time  when  the  vessel  was  being  loaded  the 
owner  was  in  this  country.  He  had  left  the 
mansj^ement  of  the  vessel  in  the  hands  of  duly 
qoalined  and  competent  persons.  Against  the 
consequences  of  negli^nce  on  the  part  of  servants 
and  agents  the  conditions  of  the  charter-party 
were  a  protection.  In  the  present  case  no  one 
but  the  owner  had  anything  to  do  with  the  loading 
of  the  vessel.  The  charterer  had  no  right  to 
interfere.  It  was  not  his  province  to  load  or  to 
stow  the  vessel.  His  business  was  to  provide  a 
cargo  in  accordance  with  the  conditions  of  the 
charter-party.  To  do  the  owner  justice,  he  did 
not  attempt  to  excuse  himself  by  throwing  the 
blame  on  the  stevedore  or  the  captain  or  anybody 
else.  He  did  not  for  a  moment  dispute  his 
responsibility  in  regard  to  loading  or  ballasting. 
His  case  was  that  the  ship  was  properly  loaded 
and  ballasted.  She  was  loaded  (he  said)  and 
ballasted  "  as  proposed."  Lideed  he  went  so  far 
as  to  declare  that  he  would  have  no  hesitation,  in 
the  event  of  a  similar  cargo  being  offered,  to 
load  the  City  of  Lincoln  in  the  same  way  and 
ballast  her  in  the  same  manner.  The  findings  of 
the  jury  on  the  questions  of  fact  were  impeached 
in  a  very  able  argument  on  behalf  of  the  appellant, 
but  their  Lordsnips  see  no  reason  to  difter  from 
the  conclusion  at  which  the  Supreme  Court 
arrived.  Their  Lordships  have  not  to  decide 
whether  the  jury  wei'e  right  or  wrong  in  their 
view  of  the  facts.  They  have  merely  to  deter- 
mine whether  there  was  evidence  on  which  reason- 
able men  properly  instructed  by  tiie  judge  could 
have  come  to  the  conclusion  at  which  tne  jury 
arrived.  It  seems  to  their  Lordships  that  there 
cannot  be  any  doubt  upon  that  point.  [His 
Lordship  discussed  the  evidence,  and  concluded 
as  follows  Q  Their  Lordships  will  therefore 
humbly  advise  His  Majesty  that  this  appeal 
should  be  dismissed.  The  appellants  will  pay  the 
costs  of  the  appeal. 

Solicitors:  for  the  appellants,  Holman,  Bird- 
voood^  and  Co.;  for  the  respondent,  EdM  and 
Chrdon, 


May  17, 18,  31,  and  June  22, 1904. 

(Present :  The  Bight  Hons.  Lords  MACNAaHTBN 
and  LiNDLBT,  and  Sir  Abthub  Wilson.) 

Tubnbb  and  anothbb  v.  Haji  Goolam 
Mahombd  Azam.  (a) 

ON    APPBAL    FBOM    THB   HIGH   COXJBT  OF    JTJDI- 

CATXJBB  AT  BOMBAY. 

Charter-t>arty — Sub-charter — Lien  for  freight  — 
Bill  of  lading — Notice  of  charter-party. 

Notice  of  a  charter-party  given  to  a  shipper  has 
ia)  Beported  by  C.  E.  Maldu,  Esq.,  Barrlater-at-Lftw. 


not  the  effect  of  incorporating  into  (he  biU  of 
lading  any  terms  inconsistent  loith  it,  which 
the  captain  was  not  bound  to  embody  in  it. 

Therefore  a  shipovmer  is  not  entitled  to  a  lien  for 

freight  payaMe  under  a  time  charter  on  goods 

shipped  by  a  person  not  a  party  to  that  charter, 

whose  goods  were  carried  in  the  ship  under  a 

sub-charter  and  biU  of  lading. 

Judgment  of  the  court  below  affirmed. 

Appeal  from  a  decree  of  Jenkins,  C.J.  and 
Tyebji,  J.,  sitting  as  a  Court  of  Appeal,  allowiog 
the  appeal  of  the  present  respondent  against  a 
decree  of  Russell.  J.  in  favour  of  the  present 
appellants  in  a  suit  in  which  the  respondent  was 
plaintiff  and  the  appellants  were  defendants. 

The  appellant  G-ianville  was  the  registered 
managing  owner  of  the  steamship  Bombay,  and 
the  appellant  Turner  was  master.  The  Bomhay 
was  by  a  charter-party  dated  the  20th  Aug.  ld9o 
(hereinafter  called  tiie  time  ohai'ter)  let  for  six 
months  to  Messrs.  Issabhoy,  Thaver,  and  Co., 
and  was  by  an  agreement  of  the  26th  Aug.  1898, 
which  was  subsequently  embodied  in  a  charter- 
party  (hereinafter  callea  the  sub-charter),  sublet 
by  Messrs.  Issabhoy,  Thaver,  and  Co.  to  the 
respondent  for  a  round  voyage.  By  the  time 
chiurter  a  lien  was  given  to  the  owners  of  the 
Bombay  upon  all  cargoes  for  freight  or  charter 
money  due  under  the  charter.  The  reexK>ndeiit 
had  notice  of  the  time  charter  and  its  terms. 

During  the  currency  of  the  time  charter,  on 
the  2nd  Feb.  1899,  the  Bombay,  in  prosecution  of 
the  round  voyage  for  which  she  was  sub-chartered 
to  the  respondent,  arrived  at  Bombay  having  on 
board  two  consignments  of  sugar,  one  of  13,431 
bags  and  the  other  of  17,076  ba^  which  had 
been  shipped  by  the  respondent  at  Mauritius,  and 
in  respect  of  which  the  respondent  was  himself 
the  holder  of  the  bills  of  lading.  There  wus  then 
due  to  the  owners  of  the  Bombay  a  month's  hue 
amounting  to  18,(X)0  rupees,  eqmvalent  to  1197Z., 
and  for  this  freight  or  chiurter  money  the  appel- 
lant Turner,  on  the  instructions  of  his  owners, 
exercised  a  lien  on  the  sugar. 

The  respondent  thereupon  instituted  this  suit 
by  plaint  dated  the  8th  Feb.  1899  against  the 
appellant  Turner  and  one  Chabildas  £ulloobhoy 
as  one  of  the  owners  of  the  Bombay,  The  claim 
of  the  respondent  was  that  the  defendants  to  the 
suit  might  be  ordered  to  deliver  to  him  the  sugar 
or  to  pay  him  five  lacs  of  rupees,  its  value,  and 
costs  of  suit,  and  such  further  or  other  relief  as 
the  nature  of  the  case  might  require.  The  respon- 
dent alleged  that  the  detention  of  the  suear  was 
wrongful,  that  the  bills  of  lading  admitted  thhi  the 
fi'eignt  was  paid  in  Port  Louis,  and  that  he  was 
entitied  to  receive  delivery  of  the  sugar  witiioat 
payment  of  any  freight. 

By  judge's  order  dated  the  16th  Feb.  1899 
the  respondent,  upon  depositing  18,000  rupees  in 
court,  was  appointed  receiver  to  sell  the  sugar, 
and  to  deal  with  the  proceeds.  The  sum  was 
deposited,  and  the  respondent  accordingly  ob- 
tained possession  of  the  sugar.  By  a  further 
judge's  order  dated  the  9th  liiLEirch  1899  the  name 
of  the  appellant  Glanville  was  substituted  by 
amendment  for  that  of  Chabildas  LuUoobhoy 
as  a  defendant  to  the  suit. 

The  appellant  Turner  by  his  written  statement 
contended  that  he  was  lawfully  entitied  to  exer- 
cise the  lien  given  by  the  time  charter  for  the 
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hire  of  the  steamer  against  the  goods  claimed  by 
the  plaintiff,  and  was  also  la^nSullv  entitled  to 
exercise  a  lien  upon  the  goods  for  freight  for  all 
the  ffoods  mentioned  in  the  bills  of  lading  specified 
in  the  list  annexed  to  the  written  statement.  He 
also  alleged  that  the  respondent  was  aware  of  the 
terms  of  the  time  charter  which  conferred  the 
lien,  and  farther  that  he,  the  appellant  Tomer, 
was  induced  to  sign  the  bills  of  lading  without 
receiving  any  freight  by  a  misrepresentation  of 
the  respondent's  agents. 

The  appellant  Glanville  by  his  written  state- 
ment contended  that  all  the  cargo  shipped  by  the 
plaintiff  upon  the  vessel  was  the  subject  of  the 
lien  given  to  the  owners  by  the  time  charter,  and 
that  the  captain  of  the  vessel  rightly  exercised 
the  lien  upon  the  cargo  for  the  amount  of  18,000 
rupees,  and  further  that  the  captain  had  no 
authority  to  sign  the  bills  of  lading  in  the  plaint 
mentioned  without  providing  that  the  freight 
payable  in  respect  of  the  g^xLs  shipped  there- 
under should  be  paid  to  the  captain  or  the  agents 
of  the  owner,  and  further  that  the  signature  of 
the  captain  to  the  bills  of  lading  was  obtained  at 
Mauritius  by  misrepresentation  on  the  part  of 
the  agents  of  the  respondent,  and  that  without 
preju£oe  to  any  of  the  foregoing  defences  the 
respondent  was  bound  to  pay  reasonable  freight 
for  the  goods  shipped  under  the  bills  of  lading, 
and  that  the  captun  was  justified  in  exercising  a 
lien  upon  the  goods  of  the  respondent,  and  that 
the  lien  exercised  by  the  captain  was  ^ood  at 
least  for  the  amount  of  such  freight  which  this 
appellant  estimated  at  the  sum  of  11,798.6.7  rupees. 

The  most  material  provisions  of  the  time 
charter  were  as  follows : 

Clause  4.  That  the  charterers  should  pay  for 
the  use  and  hire  of  the  vessel  at  the  re^  of 
7s.  6d.  per  gross  register  ton  per  calendar  month. 
This  amounted  to  11971,,  or  18,000  rupees,  per 
month. 

Clause  8.  That  payment  was  to  be  made  in 
cash  monthly  in  advance  to  owners'  agents  in 
Bombay,  and  that  in  default  of  such  payment 
the  owners  or  their  agent  should  have  the  faculty 
of  withdrawing  the  steamer  from  the  service  of 
the  charterers. 

Clause  14.  That  the  captain  (although  appointed 
by  the  owners)  should  oe  under  the  orders  and 
direction  of  the  charterers  as  regards  employ- 
ment, agency,  or  other  arrangements.  BUb  of 
lading  were  to  be  si^ed  at  any  rate  of  freight 
the  (marterers  or  their  agents  might  direct  with- 
out  prejudice  to  this  charter. 

Cmuse  21.  That  charterers  were  to  haye  the 
option  of  subletting  the  steamer. 

Clause  22.  That  the  owners  should  have  a  lien 
upon  aU  cargoes  for  fright  or  charter  money 
due  under  this  charter. 

On  the  25th  Aug.  1898  the  time  charterer  gave 
to  the  respondent  a  firm  offer  of  the  vessel  on 
charier  for  a  round  voyage  from  Rangoon  or 
Baieon  to  Reunion,  thence  to  Mauritius,  and 
back  to  Bombay ;  and  this  was  accepted  by  the 
respondent  on  the  26th  Aug.  1898,  and  a  sub- 
duurter  was  drawn  up  which  embodied  the  agree- 
ment thus  arrived  at.  This  was  dated  the  13th 
Oct.  1898.  The  freight  under  the  sub-charter 
was  to  be  calculated  upon  the  amount  of  cargo 
carried  by  the  vessel  xrom  Saigon  to  Reunion. 
The  su1>charter  contained  the  following  pro- 
visions : 


Clause  15.  The  captain,  if  necessary,  to  sijB^ 
bills  of  lading  at  any  freight  without  prejudice 
to  this  charter-party. 

Clause  24.  Time  charterers  to  have  a  lien  on 
the  cargo  for  freight  and  demurrage  (if  any). 

The  respondent  arranged  with  the  time  char- 
terers that  he  should  himself  make  payment  of 
the  monthly  hire  payable  under  the  time  charter 
to  James  Maokintosn  and  Co.,  the  agents  of  the 
owners  of  the  vessel  in  Bombay.  In  pursuance 
of  this  arrangement  the  monthly  hire  was  paid 
by  the  respondent  to  Mackintosh  and  Co.  on  the 
22nd  Oct.,  the  21st  Nov.,  and  the  21st  Dec.  1898. 
On  the  last- mentioned  date  the  sum  paid  by  the 
respondent  was  8205  rupees  instead  of  18,000 
rupees  by  reason  of  a  detention  of  the  vessel  at 
Singapore  for  repairs.  This  deduction  was 
claimed  by  the  respondent,  and  was  allowed  by 
the  owners'  agents  pursuant  to  a  clause  (17)  in 
the  time  charter  providing  for  the  ceasimz  of 
payment  of  hire  if  loss  of  time  resulted  mm 
damage  to  the  vessel  and  similar  causes. 

On  the  19th  Jan.  1899  another  month's  hire 
became  due.  The  vessel  was  then  at  Mauritius 
loading  sugar  for  Bombay,  the  final  stage  of  her 
voya^  under  the  sub-charter.  The  respondent 
had  by  letters  of  the  26th  Nov.  1898  informed  his 
agents  at  Reunion  and  Mauritius  that  he  (the 
respondent)  was  making  the  monthly  payments 
of  18,000  rupees  each  month,  and  on  the  18th 
Jan.  1899  he  telegraphed  to  the  agents  at  Mauri- 
tius: "Take  stefuner's  freight  Mauritius."  The 
bags  of  sugar  in  question  in  this  suit  were  shipped 
for  and  on  account  of  the  respondent,  and  on  the 
requirement  of  his  agent  the  master  signed  a  bill 
of  ladine  for  18,431  bags  dated  the  20th  Jan. 
1899,  mfufing  them  deliverable  to  the  respondent 
or  to  assigns  "  paying  freight  for  the  said  goods 
at  the  rate  of  six  annas  of  seventy-five  kilograms 
gross  French  weight  shipped  paid  in  Port  Louis  " ; 
and  also  a  bill  of  lading  for  17,076  bags  dated  the 
21st  Jan.  1899  in  like  terms  except  that  the  freight 
was  stated  to  be  '*  payable  in  Port  Louis."  The 
master  was  induoea  to  sign  the  bills  of  lading  in 
this  form  on  the  faith  oi  representations  of  the 
respondent's  agents  at  Reunion  and  Mauritius 
that  the  respondent  was  paying  the  hire  of  the 
vessel  under  the  time  chw^r  in  Bombay.  The 
instalment  of  hire  due  on  the  19th  Jan.  1899  had 
not,  however,  in  fact  been  paid,  and  it  never  was 
paid.  Also  no  part  of  the  freight  reserved  in  the 
two  bills  of  lading  was  ever  paid.  The  vessel 
sailed  from  Mauritius  on  the  22nd  Jan.  1899,  and 
arrived  at  Bombay  on  the  2nd  Feb.  1899,  when 
the  lien  was  exercised  and  this  suit  instituted. 

The  suit  came  on  for  hearing  before  Russell,  J. 
on  the  22nd  Feb.  1900.  The  evidence  consisted 
to  a  large  extent  of  documents  and  correspond- 
ence. Oral  evidence  was  also  adduced  before  the 
learned  judge,  and  before  the  hearing  of  the  suit 
the  master  and  chief  engineer  of  the  Bombay 
were  examined  before  the  judge  himself,  and 
evidence  was  also  taken  on  commission  at 
Reunion  and  Mauritius. 

On  the  10th  March  1900  the  learned  jnd^e  gave 
judgment  in  favour  of  the  appellants,  and  after 
furfiier  consideration  on  the  22nd  ]i£arch  1900 
pronounced  a  decree  declaring  that  the  appellants 
were  entitled  to  a  lien  for  the  sum  of  15,411.12.8 
rupees,  and  were  entitled  to  be  paid  the  costs  of 
the  suit  by  the  respondent,  and  that  the  moneys 
in  court  should  be  applied  towards  satisfaction  of 
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this  sum  and  oosts.  The  learned  judge  held  that 
the  respondent  was  at  all  material  times  aware  of 
the  time  charter  and  its  terms,  and  that  his  goods 
were  not  exempt  from  the  lien  conferred  hj  that 
charter ;  also  that  the  bills  of  lading  were  siened 
by  the  mastet  in  the  form  emploTed  without 
authority  of  the  owners,  and  that  the  signature 
of  the  master  was  obtained  by  misrepresentation 
and  was  affixed  b^  mistake,  and  that  the  bills  of 
lading  had  no  validity  as  asainst  the  appellants. 
The  learned  judge  further  found  that  under  any 
circumstances  the  respondent  was  not  entitled  to 
demand  his  cargo  or  to  maintain  the  suit  without 
tendering  the  amount  due  under  the  terms  of  the 
sub-chaiier,  and  that  no  tender  was  made  by  the 
respondent. 

On  the  4th  April  1900  the  respondent,  feeling 
himself  aggrieved  by  the  said  decree,  filed  a 
memorandum  of  appeal  against  the  same. 

On  the  11th  April  1901  the  appeal  came  on  for 
argument  b^ore  a  Court  of  App^  consisting  of 
Jenkins,  G.J.  and  Tyebji,  J.,  who  on  the  i9th 
April  1901  gave  judgment  allowing  the  appeal, 
and  varyine  the  decree  passed  hj  Kussell,  J.  by 
declaring  that  there  was  a  lien  against  the  respon- 
dent omy  for  the  balance  of  the  sub-charter 
freight,  which  amount  was  to  be  determined 
thereafter,  and  that  if  on  such  inquiry  it  was 
found  that  the  balance  due  was  less  than  6000 
rupees  then  the  respondent  was  to  be  entitled  to 
damages  to  an  amount  to  be  ascertained.  Further 
consideration  and  costs  were  reserved  with  liberty 
to  apply. 

The  Court  of  Appeal  accepted  the  view  of 
Russell,  J.,  or  assumed  for  the  purpose  of  their 
judgment  that  the  plaintiff  had  knowledge  of  the 
time  charter  and  its  terms.  But  the  court  was 
of  opinion  that  this  fact  was  in  the  circumstances 
immaterial,  and  that  the  shipowner  having  by 
the  time  charter  authorised  the  subletting  of  the 
vessel,  their  lien  was  limited  to  the  freight  for 
which  the  time  charterer  had  a  lien — that  is  to 
say,  for  the  freight  due  under  the  sub-charter. 
The  court  was  also  of  opinion  that  there  had  not 
been  misrepresentation  inducing  the  signing  of 
the  bills  of  lading,  but  in  the  view  of  the  court 
these  bills  of  lading  were  mere  acknowledgments 
of  the  receipt  of  the  goods,  and  the  rights  of  the 
parties  were  fixed  by  the  sub-charter.  The  court 
found  that  the  respoiident  was  ready  and  willing 
to  pay  6000  rupees  to  the  appellants  in  respect  of 
the  amount  due  under  the  sub-charter,  and  that  if 
the  amount  so  due  was  less  than  6000  rupees  the 
respondent  was  entitled  to  damages. 

Carver,  K.C.  and  A,  Adair  Boche  for  the  appel- 
lants. 

J,  A.  Hamilton,  K.C.  and  Lauriston  Batten  for 
the  respondent. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships took  time  to  consider  their  judgment. 

June  22. — Their  Lordships'  judgment  was  de- 
livered by 

Lord  LiNDLBY. — The  question  raised  by  this 
appeal  is  whether  the  appellants,  who  are  ship- 
owners, are  entitled  to  a  lien  for  freight 
payable  under  a  time  charter  on  the  goods 
of  the  respondent,  who  was  no  party  to  that 
charter,  but  whose  goods  were  carried  in  the 
appellants'  ship  under  a  sub-charter  and  bill 
of  lading.    The  judge  of  first  instance  decided 


this  question  in  favour  of  the  appellants.  Hia 
decision  was  reversed  by  the  Court  of  Appeal  in 
Bombay,  and  the  present  appeal  is  frcnn  the 
decision  of  that  court  The  undisputed  facts  are 
as  follows:  The  appellant  Glanville  was  the 
registered  owner  of  the  steamship  Bombay,  and 
the  appellant  Turner  was  her  captain.  By  a 
charter  dated  the  20th  Aug.  1898,  and  entmd 
into  by  the  agents  of  the  owners  and  some 
Bombay  merchants  named  Issabhoy,  Thaver,  and 
Co.,  the  owners  agreed  to  let  and  the  charterers 
agreed  to  hire  the  ship  for  six  calendar  months. 
She  was  placed  at  their  disposal  with  a  full 
complement  of  officers  and  men  at  Bombay  for 
employment  in  the  Indian  Ocean  and  other 
Eastern  waters  as  the  charterers  or  their  agents 
should  direct,  on  certain  conditions  of  whicm  the 
following  are  important :  (2j  The  ownera  wtsre  to 
pay  the  captain  and  crew.  (4)  The  charteren 
were  to  pay  freight  monthly  in  advance  at  the 
rate  of  7$,  6d.  per  ton,  which  came  to  18,000 
rupees.  (8)  In  default  of  such  payment  the 
owners  were  entitled  to  withdraw  the  steamer 
from  the  service  of  the  charterers  without  preju- 
dice to  any  claim  the  owners  might  otherwise 
have  against  them.  (14)  The  captain,  although 
appointed  bv  the  owners,  was  to  be  under  the 
orders  and  directions  of  the  charterers  as  regardB 
employment,  agency,  or  other  arrangements. 
Bills  of  lading  were  to  be  siened  at  any  rate  of 
freight  the  charterers  or  their  agents  might 
dirMt  without  prejudice  to  that  chuter,  and  the 
captain  was  to  attend  daily,  if  required,  at  tbeir 
offices  to  do  so.  The  charterers  were  to  indemnifj 
the  owners  from  all  consequences  or  liabilitieB 
that  might  arise  from  t^e  captain  doing  so  except 
for  shoH»  delivery.  (21)  The  charterers  were  to 
have  the  option  oi  subletting  the  steamer. 
(22)  The  owners  were  to  have  a  lien  upon  all 
cargoes  for  freight  or  charter  money  due  under 
the  charter,  and  tiie  charterers  were  to  have  a 
Hen  on  the  ship  for  all  moneys  paid  in  advance 
and  not  earned.  The  14th,  21s^  and  22nd  con- 
ditions are  those  which  have  ^ven  rise  to  the 
controversy  between  the  parties ;  but,  before 
considering  them,  it  will  be  convenient  to  state 
what  was  done,  and,  for  the  purpose  of  avoiding 
confusion,  the  charterers  under  this  charter  will 
be  referred  to  as  the  "  time  charterers  "  in  order 
to  distinguish  them  from  the  respondent,  who  is 
their  sub-charterer.  Shortly  after  the  time 
charter  was  made  the  ship  was  sub-chartered  to 
the  respondent  for  a  round  voyage  from  Saigon 
to  Bdunion  and  back  from  Mauritius  to  Bomwy. 
She  was  to  take  rice  from  Saigon  to  Reunion,  and 
sugar  from  Mauriiius  to  Bombay.  Freight  was 
to  be  payable  for  the  whole  voyage  at  the  rate 
1.8  rupees  per  bag  of  1681b.,  calculated  onljr  on 
the  cargo  shipped  from  Saigon  to  Reunion. 
There  was  to  be  no  freight  payable  by  the  snb- 
charterer  to  the  time  charterer  for  any  other 
carsro.    On  account  of  the  freight  thus  estimated, 


37,500  rupees  were  to  be  paid  at  Bombay  before 
the  steamer  sailed  from  Saigon,  25,000  rupees 
at  B^union  or  Mauritius,  and  the  balance  was  to 
be  paid  at  Bombay  after  delivery  of  the  cargo 
there.  It  will  be  observed  that  neither  of  these 
documents  took  the  ship  out  of  the  legal  pos- 
session of  the  owners  so  as  to  deprive  them  of  the 
power  of  detaining  goods  on  board,  and  of 
enforcing  any  lien  to  which  they  might  be  entitled. 
The  captain  retained  possession  for  theowneis» 
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and  was  in  a  position  to  enforce  the  lien  expressly 
conferred  bj  the  time  charter  if  it  was  properly 
enforceable  against  the  goods  in  question.  The 
steamer  completed  this  voyage,  and  on  the  2nd 
Feb.  1899  she  arrived  at  Ikfmh&j,  having  on 
board  a  quantity  of  su^r  put  on  board  by  the 
sub-charterer  at  Mauritius,  for  which  he  had  re- 
ceived bills  of  lading  from  the  captain.  The 
freight  payable  by  these  bills  of  lading  was  at 
the  rate  of  six  annas  per  seventy-five  kilograms,  and 
this  freight  was  prepaid  by  the  sub-charterer  in 
Mauritius,  so  that  when  the  ship  arrived  in 
Bombay  nothing  remained  to  be  paid  by  the  sub- 
charterer  to  the  owners  in  respect  of  the  bill  of 
lading  freight.  It  appears,  however,  that  some- 
thing was  due  from  the  sub-charterer  to  the 
time  charterers  for  money  payable  under  the 
sob-charter.  There  was  also  doe  to  the  owners  a 
month's  freight — i.e.,  18,000  rupees  (1197Z.) — from 
the  time  charterers  under  the  time  charter,  and 
the  owners  claimed  a  lien  for  this  amount  on  the 
sub-charterer's  sugar.  Hence  the  dispute  between 
the  parties.  The  sub-charterer  brought  an  action 
to  recover  his  sugar  or  its  value,  and  damages 
for  its  detention,  and  the  shipowners  defended  the 
action  relying  on  their  lien.  So  far  there  is  no 
dispute  about  the  facts.  The  shipowners,  how- 
ever, also  defended  the  action  upon  the  ground 
of  misrepresentation  alleged  to  have  been  made 
by  the  sub-charterer  to  the  captain  before  the 
sugar  was  shipped,  on  the  faith  of  which  he  is 
said  to  have  signed  the  bills  of  lading.  This 
alleged  misrepresentation  was  denied,  and  a 
considerable  amount  of  evidence  upon  it  was 
adduced.  The  judge  of  first  instance  thought 
the  defence  proved.  But  the  Court  of  Ap^al 
took  a  different  view.  The  evidence  has  again 
been  laid  before  their  Lordships,  and  they  have 
carefully  considered  it.  It  appears  that  the  sub- 
charterer  had  paid  to  the  agents  of  the  ship- 
owners some  of  the  freight  payable  in  advance 
under  the  time  charter,  and  there  was  un- 
doubtedly some  misunderstanding  on  the  part  of 
the  captain  as  to  similar  pajments  being  made 
in  future.  But  their  Lordships  are  not  satisfied 
that  the  sub-charterer  made  any  false  statement 
to  the  owners'  agents  or  to  the  captain,  nor  any 
representation  or  promise  which  could  confer  on 
the  owners  any  lien  on  the  sub-charterer's  goods 
other  than  such  as  the  documents  above  re&rred 
to  entitle  them  to  assert.  Their  Lordships,  how- 
ever, a^ree  with  both  courts  in  India  in  their 
conclusion  that  the  sub-charterer  knew,  in  a 
general  way,  of  the  time  charter,  and  that  the 
freight  payable  under  it  by  the  time  charterers 
was  18,000  rupees,  payable  monthly  in  advance. 

Bearing  these  condusions  in  mind,  their  Lord- 
ships will  consider  the  legal  position  of  the 
parties.  The  first  question  which  is  raised  is  the 
effect  of  the  bills  of  lading.  Apart  from  them 
there  was  no  contract  between  the  shipowners' 
and  the  sub-charterer.  But  he  shipped  Ms  sugar 
on  board  the  steamer  on  the  terms  of  those  bills 
of  lading,  and  the  captain  was  authorised  by  the 
time  charter  to  sign  them.  Whether  he  signed 
them  for  the  shipowners  or  for  the  sub-charterer 
he  had  express  authority  from  the  shipowners  to 
sign  them.  Under  these  circumstances  the  ship- 
owners appear  to  their  Lordships  to  have  con- 
tracted with  the  sub-charterer  that  his  sugar 
should  be  carried  to  Bombay  in  that  ship  on  the 
terms  of  the  bills  of  lading.  This  distinguishes  the 


present  case  from  Colvin  v.  Newberry  (1  OL  &  Fin. 
283),  where  the  bill  of  lading  given  by  the  captain 
of  a  chartered  ship  was  held  to  bind  the  charterer 
only,  although  the  shipowners  retained  possession 
of  the  ship  by  the  captain.  Nor  is  the  present 
case  governed  by  Small  v.  Moates  (9  Bing.  574) 
and  other  cases  of  that  class,  where  the  hoMer  of 
the  bill  of  lading  had  no  better  title  than  the 
charterer  who  was  himself  the  captain  of  the 
ship  and  the  original  shipper  of  the  goods.  It 
further  appears  to  their  Lordships  that  the  bills 
of  lading  in  this  case  are  not  mere  receipts  for 
goods  given  to  a  charterer  already  bound  to 
the  shipowner  by  a  charter-party  entered  into 
between  them  from  which  the  captain  had  no 
authority  to  depart.  Unless,  therefore,  the  fact 
that  the  sub-charterer  had  notice  of  the  time 
charter  makes  a  difference,  the  bills  of  lading 
entitled  him  to  have  his  goods  delivered  to 
him  on  payment  of  the  bills  of  lading  freight. 
This  was  decided  in  Fry  v.  Chartered  MercaU' 
tile  Bank  of  India  (14  L.  T.  Bep.  709 ;  2  Mar. 
Law  Gas.  O.  S.  346;  L.  Rep.  1  0.  P.  689), 
which  was  followed  in  Chrdner  v.  Trechmawn 
(53  L.  T.  Hep.  518 ;  5  Asp.  Mar.  Law  Gas.  558 ;  15 
Q.  B.  Div.  154).  In  both  of  these  cases  the  bill 
of  lading  expressly  referred  to  the  charter-party, 
but  not  in  such  a  way  as  to  incorporate  either  the 
obligation  to  pay  the  charter  fraght  or  the  lien 
for  it.  These  cases,  and  others  l&e  them,  show 
that  notice  by  a  shipper  of  a  charter-part^  has 
not  the  effect  of  incorporating  into  tne  bill  of 
lading  any  terms  which  are  inconsistent  with  it, 
and  which  the  captain  was  not  bound  to  embody 
in  the  bill  of  lading.  If  the  charter-party  shows 
that  the  captain  exceeded  his  authority  in  signing 
the  bill  of  lading,  and  the  shipper  knew  this,  he 
cannot  enforce  Uie  terms  of  the  bill  of  lacUng 
uncontrolled  by  the  charter-party.  If  the  shipper 
knew  that  there  was  a  charter-part^,  and  had  an 
opportunity  of  readinp^  it,  and  dia  not  trouble 
himself  about  it,  he  might  be  treated  as  knowing 
ite  oontente.  In  the  present  case  the  time  char- 
terer had  authority  to  let  other  persons  have  the 
use  of  the  ship  for  six  months  for  any  voyage  in 
the  waters  mentioned  in  the  time  charter.  The 
captain  was  not  only  empowered  to  sign  but  was 
bound  to  sign  bills  of  lading  at  ajoj  rate  of 
freight  which  the  charterers  or  their  agente 
might  direct,  but  without  prejudice  to  that 
charter.  These  words  introduce  a  difficulty.  It 
is  said  that  they  limit  the  authority  of  the  captain 
to  sign  bills  of  lading  which  do  not  preserve  to 
the  owners  the  power  to  withdraw  the  ship  under 
condition  8  of  the  time  charter  and  their  Uen  on 
all  goods  under  condition  22.  This  construction 
is  a  possible  construction,  but  it  has  long  ago 
be^i  rejected  both  by  commercial  men  and  by 
judicial  decision.  There  can  be  no  doubt  that 
the  sub-charterer  must,  for  this  purpose,  be  re- 
garded as  an  agent  of  the  charterer.  The  words 
*'  without  prejudice  to  this  charter "  mean  that 
the  righte  of  the  shipowners  against  the  time 
charterers,  and  vice  versd,  are  to  be  preserved. 
That  this  is  the  true  meaning  and  legal  effect  of 
the  words  **  without  prejudice  to  this  charter " 
has  often  been  the  subject  of  controversy  and  of 
judicial  decision,  and  has  long  been  tinted  as 
settled  by  authority.  In  Hansen  v.  Harrold 
Brothers  (70  L.  T.  Rep.  475;  7  Asp.  Mar.  Law 
Gas.  464;  (1894)  1  Q.  B.  612),  Lord  Esher, 
M.B.  said  that  ite  meaning  was  "that  it  is  a 
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term  of  the  contract  between  the  charterers 
and  the  shipowners  that,  notwithstanding  any 
engagements  made  by  the  bills  of  lading,  that 
contract  shall  remain  nnaltered."  It  means  no 
more.  Oondition  8  in  the  time  charter,  em- 
powering the  owners  bo  withdraw  the  ship,  cannot 
mean  thEkt,  after  the  captain  has  shipped  goods 
for  Bombay  and  given  bills  of  lading  for  them  to 
persons  other  ihsii  the  time  charterers,  the  owners 
can  refuse  to  allow  the  ship  to  go  to  Bombay  and 
deliver  the  goods  there  as  a^eed  by  the  bills  of 
lading.  So  as  regards  condition  22  giving  a  lien 
npon  all  cargoes  for  freight  or  charter  money 
due  nnder  that  charter.  This  is  a  stipulation 
binding  on  the  time  charterer^  and  gives  the 
shipowner  a  more  extensive  lien  than  he  would 
have  for  freight  payable  in  advance.  But  this 
clause  does  not  override  or  limit  the  power  of 
the  captain  to  issue  bills  of  ladinp^  at  different 
rates  of  freight,  or  entitle  the  shipowners  to  a 
lien  on  the  goods  of  persons  who  have  come 
under  no  contract  with  them  conferring  a  Uen  for 
the  freight  payable  under  the  time  charter.  A 
right  to  seize  one  person's  goods  for  another 
person's  debt  must  be  clearly  and  distinctly  con- 
lerred  before  a  court  of  justice  can  be  expected 
to  recognise  it.  If  their  Lordships  had  taken  a 
different  view  of  the  legal  effect  of  the  bills  of 
lading  there  might  have  been  more  difficulty  in 
the  case,  for  there  is  great  force  in  Mr.  Carver's 
argument  that,  if  the  bills  of  lading  were  mere 
receipts  for  goods  put  on  board,  the  sub- 
charterer  could  have  had  no  greater  rights  than 
those  which  the  time  charterers  had  themselves. 
It  is  not,  however,  necessary  to  solve  the  diffi- 
culties which  would  have  arisen  if  there  had  been 
no  bills  of  lading.  For  the  reasons  above  stated, 
their  Lordships  are  of  opinion  that  the  claim  of 
the  shipowners  cannot  be  supported,  and  that  the 
order  appealed  from  ought  to  be  affirmed.  Their 
Lordships  observe  that  the  Court  of  Appeal 
gave  the  shipowners  the  benefit  of  any  lien  which 
tiie  time  charterers  had  on  the  goods  of  the 
sub-charterer.  This  seems  right,  and  the  sub- 
charterer's  counsel  did  not  contend  that  it  was 
not.  Their  Lordships  will  therefore  humbly 
advise  His  Majesty  to  dismiss  the  appeal,  and 
the  appellants  must  pay  the  costs. 

Solicitors :  for  the  appellants.  Maples,  Teeadale, 
and  Co.;  for  the  respondent,  WaUons,  Johnson, 
Bubb,  and  Whatton, 
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COURT    OF   APPEAL. 

Saturday,  March  5,  1904. 

(Before  Collins,  M.R.,  Romeb  and 
Mathbw,  L.JJ.) 

BOULTON   AND  OTHBRS  V.   HOULDEB  BbOTHBBS 
AND  Co.   AND  OTHBBS.  (a) 

APPEAL  FBOM  THE   EINO'S  BENCH   DIVISION. 

Fra4itice — Discovery^Production  of  documenU — 
Marine  insurance^'Undertoriters*  right  to  dis- 
covery  and  prodiiction — Action  by  underwriters 
against  assured  to  recover  over-payments. 

In    an    action    by  underwriters  to    recover    the 
(a)  Beported  by  J.  H.  Wiluamb,  Esq.,  B«rrUter-ftt-Law. 


amount  of  overcharges  which  they  had  paid  io 
the  assured  in  respect  of  claims  upon  policies 
of  marine  insurance,  which  overcharges  ^ey 
alleged  had  been  obtained  by  means  of  false 
and  fraudulent  accounts : 
Held  {aUounng  the  appeaZ),  ihat  the  underwriters 
were  entitled  to  have  as  fuU  discovery  from  (he 
assured  as  they  would  have  been  entitled  to  in 
an  action  brought  against  them  upon  the 
policies. 

Appeal  of   the   plaintiffs   from    the  order  of 
Bucknill,  J.  made  at  chambers. 

This  action  was  brought  by  a  number  of  under- 
writers  against  the  defendiants  to  recover  ihe 
amount  of  alleged  overcharges  made  in  claims 
under  policies  of  marine  insurance  underwritten 
by  the  plaintiffs ;  and  also  to  recover  damages  for 
conspiracy  to  defraud  the  plaintiffs. 

The  defendants  were  Moulder  Brothers  and 
Co.,  Houlder  Brothers  and  Co.  Limited,  C.  F. 
Hartridge,  C.  K.  Etheridge,  W.  C.  Beard,  James 
Littleficdd  and  Co.,  A.  G.  Inrig,  Inrig  and 
Chester,  the  Globe  Electrical  Company,  and  ^e 
Queen's  Dock  Electric  Works  Limited. 

The  plaintiffs  had  underwritten  a  large  number 
of  poUciee  upon  steamers,  the  insurances  being 
effected  by  Bloulder  Brothers  and  Co.  in  their  own 
names. 

Houlder  Brothers  and  Co.  were  the  managing 
owners  of  the  steamers,  and  made  many  clsoma 
under  the  policies  of  insurance  and  had  received 
payment  from  the  underwriters. 

The  plaintiffs  alleged  that  some  of  these  claims 
were  fraudulent ;  that  the  defendants,  other  than 
Houlder  Brothers  and  Co.,  had  made  out  exces- 
sive claims  for  repairs,  and  that  Houlder  Brothers 
and  Co.  had  supported  those  claims  by  means  of 
false  accounts  for  the  purpose  of  defrauding  the 
underwriters.  The  plaintiffs  alleged  that  they 
had  in  consequence  paid  amounts  much  larger 
than  the  repairs  had  really  cost,  and  they 
claimed  repayment  of  the  overcharges. 

Some  of  the  steamers  in  respect  of  which 
claims  were  made  were  owned  oy  single-ship 
companies.  These  companies  went  into  voluntaiy 
liqmdation  for  the  purpose  of  amalgamation  into 
one  cornpany— the  Hoidder  Line  Limited. 

The  Houlder  Line  Limited  were  not  made 
parties  to  this  action. 

Houlder  Brothers  and  Co.,  while  denying 
liability,  paid  a  large  sum  of  money  into  court, 
which  they  alleged  to  be  sufficient  to  satisfy  the 
plaintiffs'  claim. 

An  order  was  made,  on  the  application  of  the 
plaintiffs,  that  the  defendants  should  give  per- 
ticulars  of  tihe  payment  into  court. 

Particulars  were  given,  but  they  did  not  suffi- 
ciently show  in  respect  of  which  policies  and 
underwriters  the  payment  into  court  was  made. 

An  affidavit  of  documents  was  made  on  behalf 
of  the  defendants,  on  the  11th  Jan.  1904,  in  which 
it  was  sworn  that  the  defendants  Houlder 
Brothers  and  Co.  and  Houlder  Brothers  and 
Co.  Limited  had  formerly  in  their  possessicHi  as 
managers  of  certain  single-ship  companies  certain 
specined  policies  of  insurance ;  that  ail  the  said 
policies  had  in  April  1903,  pursuant  to  an  ordor 
of  Buckley,  J.,  been  deposited  in  court  and  sub- 
sequently handed  over  to  the  liquidator  of  the 
said  companies ;  that  the  said  policies  were  in 
the  exclusive  possession  and  custody  and  control 
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of  the  said  liqaidator  as  SDoh;  and  that  the 
defendants  were  not  able-  to  prodnoe  the  said 
policies ;  and  that  the  defendants,  who  formerly 
constituted  the  firm  of  Honlder  Brothers  and 
Go ,  had  in  their  possession  solely  as  directors  of 
the  Hoolder  Line  Limited,  and  not  otherwise, 
certain  specified  policies  which  were  the  property 
of  and  in  the  possession,  custody,  and  control  of 
that  company. 

On  the  loth  Jan.  1904  the  master  made  an 
order  that  the  defendants  Houlder  Brothers 
and  Co.,  Houlder  Brothers  and  Oo.  Limited, 
and  0.  F.  Hartridge  should  within  six  weeks 
from  the  2nd  Dec.  1903  file  their  affidavit  of  dis- 
covery ;  and  that  the  defendants  should  produce 
the  several  policies  for  inspection  by  the  plaintiffs 
and  their  solicitors  within  one  week  on  usual 
notice,  subject^  to  any  order  of  Buckley,  J.  as  to 
any  documents  in  the  custody  of  the  court  or  of 
the  liquidator. 

The  defendantiS  Houlder  Brothers  and  Oo. 
Houlder  Brothers  and  Oo.  Limited,  and  0.  F. 
Hartridge  appealed,  and  Bucknill,  J.,  at  chambers, 
made  an  order  that  the  order  of  the  master 
should  be  varied  "  by  limiting  the  discovery  to  the 
policies  in  the  possession  or  control  of  the  defen- 
dants as  stich,  excluding  those  which  are  in  the 
possession  of  the  liquidator  and  Houlder  Line 
Limited." 

The  plaintiffs  appealed,  with  leave. 

Bufiia  Isaacs,  K.O.,  Sims  Williams,  and  T. 
Mathew  for  the  appellants. — In  this  action  the 
plaintiffs  are  entitled  t^o  the  fullest  possible  dis- 
covery —  that  is,  they  are  entitled  to  the  same 
order  for  discovery  as  they  would  be  entitled  to 
in  an  action  brought  against  them  as  underwriters 
upon  the  policies  of  insurance.  The  right  of 
underwriters  to  the  largest  measure  of  discovery 
is  well  settled  by  a  series  of  cases  extending  over 
a  long  period : 

Janson  v.  Solarte,  2  Y.  A  C.  127 ;  47  B.  B.  874 ; 

Rayner  v.  Ritson,  6  B.  A  S.  888 ; 

China  Traders  Insurance  Company  v.  Royal 
Exchange  Assurance  Company,  78  L.  T.  Bep.  783 ; 
8  Asp.  Mar.  Law  Cat.  409  ;  (1898)  2  Q.  B.  187  ; 

China  Transpacific  Steamship  Company  v.  Com- 
mercial Union  Assurance  Com^ny,  45  L.  T. 
Bep.  647 ;  8  Q  B.  Div.  142 ; 

West  of  England  Bank  v.  Canton  Insttrance  Com^ 
pany,  2  £x.  Div.  472  ; 

London  and    Provincial  Insurance    Company  v 
Chambers,  5  Com.  Cas.  241. 

The  reason  of  the  rule  is  that  the  underwriters 
are  necessarily  in  ignorance  as  to  all  matters 
connected  with  the  ship,  whereas  the  shipowner 
knows  or  has  the  means  of  knowledge,  and  the 
underwriters  are  entitled  to  relv  on  the  good 
faith  of  the  assured.  Underwriters,  therefore, 
are  entitled  to  discovery  not  only  of  all  docu- 
ments in  the  possession  of  the  assured,  but  also 
of  all  documents  of  which  the  assured  can  get 
possession  by  any  reasonable  means.  The  same 
principle  must  apply  to  the  present  action,  in 
which  the  underwriters  are  seeking  to  recover 
overcharges  which,  relying  on  the  good  faith  of 
the  assured,  they  have  paid  without  inquiry,  and 
their  position  is  the  same  as  if  they  were  resisting 
a  claim  upon  the  policies : 

Boulton  V.  Houlder  Brothers  and  Co.,  9  Com. 
Cas.  75. 

Ii^Bpection  of  the  indorsements  upon  the  policies 
Vol.  IX..  N.  S. 


will  enable  the  plaintiffs  to  ascertain  whether  the 
sum  which  the  defendants  have  paid  into  court  is 
sufficient  to  repay  all  the  overcharges  which  they 
have  paid. 

/.  A,  Hamilton,  K.O.,  Bremner,  and  0,  Hay 
Moraan  for  the  respondents. — The  order  made 
by  the  learned  judge  was  right.  The  rule  applic- 
able to  actions  upon  policies  against  under- 
writers is  not  applicable  to  a  case  of  this  kind. 
This  is  not  an  action  upon  a  policy  of  marine 
insurance.  It  is  an  action  in  which  the  plaintiffs 
allege  fraud  and  conspiracy,  and  the  plaintiffs 
are  not  entitled  to  this  discovery.  The  rule 
applicable  to  actions  upon  policies  of  marine 
insurance  has  never  been  applied  in  any  other 
kind  of  action ;  that  practice  is  strictly  confined 
to  the  particular  class  of  actions : 

Henderson  v.  Underwriting  and  Agency  Associa* 
tion,  64  L.  T.  Bep.  774  ;  (1891)  1  Q.  B.  557 ; 

Thomson  v.  Weems,  9  App.  Cas.  671 ; 

Cory  V.  Patton,  26  L.  T.  Bep.  161 ;  1  Aip.  Mar. 
Law  Cas.  225  ;  L.  Bep.  7  Q.  B.  304 ; 

Twissll  V.  AlUn,  5  M.  &  W.  337. 

The  defendants  have  no  power  to  produce  the 
documents  in  the  possession  of  the  liquidator  or 
of  Houlder  Line  Limited;  and  they  cannot  be 
ordered  to  produce  those  which  are  in  their 
possession  only  as  agents  for  others  : 

Williams  v.  Ingram,  16  Times  L.  Bep.  451. 
8im9  Williams  in  reply. 

OoLLiNS.  M.B. — ^This  is  an  appeal  from  the 
order  of  Bucknill,  J.  on  a  claim  for  discovery  by 
the  plaintiffs.  There  ix  this  peculiarity  about 
the  case,  that  the  plaintiffs  in  this  case  are  under- 
writers, and  they  are  seeking  to  recover  from  the 
defendants  sums  which  they  say  they  have  overpaid 
to  the  defendants,  who  were  the  assured  of  these 
underwriters.  It  is  the  fact  and  it  is  common 
ground  now  that  the  defendants,  being  the  assured 
of  these  underwriters,  did  demand  and  receive 
from  the  underwriters  sums  in  respect  of  damage 
to  ships  insured  by  them  in  excess  of  the  sums 
really  due  from  these  underwriters.  Now,  the  case 
is  complicated  in  this  way.  The  persons  who 
receivea  these  sums  and  claimed  them  under 
policies  effected  by  them  with  the  underwriters 
were  themselves  affents  for  certain  companies, 
and  were  also  pardy  acting  for  themselves,  and 
if  in  those  proceedings  on  those  policies  the  under- 
writers had  resisted  the  claims  or  had  thought  it 
desirable  to  investigate  the  claims  against  them, 
there  is  no  doubt  whatever,  and  it  has  not 
been  disputed  in  this  case,  that  those  under- 
writers would  then  have  been  entitled  to  the 
fullest  possible  discovery  which  is  now  asked 
for  in  this  case.  That  is  common  ground,  and 
that  discovery  would,  according  to  a  long  series 
of  cases,  have  imposed  the  obligation  on  the 
part  of  the  person  suing  the  underwriters  to 
produce,  or,  failing  their  ability  to  produce, 
to  give  reasons  thoroughly  satisfactory  to  the 
court  on  oath  explaining  their  inability  to  do  so, 
those  documents  which  were  not  in  their  own 
custody,  or  which  were  in  their  custody  merely 
as  agents  for  other  persons.  They  would  have 
had  to  account  for  the  inability  to  produce  them 
or  they  would  have  to  satisfy  the  court  that  they 
had  taken  the  utmost  possible  means  in  their 
power  to  enable  them  to  give  to  the  underwriters 
all  information  with  respect  to  them  and  apper- 
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taining  to  them.  That  wonld  have  been  the 
obligation  had  these  underwriters  for  any  reason 
sought  to  sift  and  investigate  the  liability  asserted 
by  the  assured  in  suing  upon  the  policies.  The 
underwriters,  dealing  with  the  assured  not  only 
as  honourable  men  but  as  men  whose  servants 
and  agents  were  not  likely  to  make  mistakes  in 
their  own  favour,  did  not  demand  the  discovery 
which  they  were  entitled  to,  and  they  paid 
without  further  investigation  claims  which  were 
made  against  them,  and  it  turns  out  now  that 
those  claims  were  largely,  or  at  all  events  to  a 
considerable  extent,  in  excess  of  the  sums  which 
were  due.  In  that  state  of  things  the  under- 
writers who  have  so  paid  became  aware  of  the 
fact  that  they  had  been  called  upon  to  pay,  and  had 
paid,  large  sums  which  really  represented  losses 
that  had  not  occurred — that  is  to  say,  that  they  had 
been  called  upon  to  pay  simis  which  were  largely  in 
excess  of  the  damages  that  had  been  sustained  by 
the  assured.  Under  those  circumstances  they 
have  brought  an  action  to  recover  that  excess, 
and  in  form  have  alleged  a  fradulent  conspiracy 
to  exact  from  the  underwriters  sums  in  excess  of 
those  which  were  really  due.  Being  now  the 
plaintiffs  in  an  action,  they  demand  the  same 
discovery,  and  no  other,  that  they  would  have  had 
from  the  same  persons  had  they  been  the  defen- 
dants sued  by  those  persons,  and  the  only  reason 
they  did  not  get  it  before  is  because,  to  use  a 
neutiul  term,  owing  to  the  mistatements  of  the 
assured  they  were  ready  to  forego  their  unques- 
tioned right  of  getting  this  discovery  from  the 
assured  in  the  first  instance.  They  say  now  that 
they  are  not  to  be  placed  in  a  worse  position  as 
to  their  right  to  discovery  because  they  fore^vent 
their  right  to  demand  it  when  the  claim  was 
made  by  the  assured;  that  it  was  through  the 
conduct  of  the  assured  that  they  have  been 
obliged  now  to  put  themselves  into  the  position 
of  plaintiffs  to  get  back  from  the  assured  that 
which  never  ought  to  have  been  paid  them,  and 
which  was  paid  them  on  their  misrepresentations. 
Then  it  was  contended  for  the  defendants  that 
the  court  ought  not  to  give  in  an  action  for  con- 
spiracy a  right  of  discovery  which  is  only  given 
in  an  action  of  marine  insurance,  and  ought  not 
to  extend  that  inspection  to  the  plaintiffs.  I  say 
that  we  ought  to  do  so,  because  in  substance  this 
really  is  an  action  on  a  policy  of  marine  insurance. 
It  is,  as  I  have  pointed  out,  entirely  brought 
about  by  the  defendants  that  the  position  of  the 
parties  has  been  changed  and  shifted  from  plain- 
tiff to  defendant.  It  seems  to  me  that  where  that 
change  has  taken  place  and  is  to  be  imputed  only 
to  the  misstatements  made  by  the  assured  to  the 
underwriters,  the  underwriters,  in  a  proceeding 
to  repair  that  fault,  ought  not  to  be  in  a  worse 
position  than  that  in  which  they  would  have  been 
if  but  for  the  misrepresentation  of  the  plaintiffs 
they  had  been  allowed  to  sift  and  had  sifted 
the  case  according  to  their  rights.  Therefore  it 
seems  to  me  that  I  am  not  really  extending  the 
principle  which  lies  at  the  bottom  of  these  matters 
at  all.  I  am  treating  the  case  as  one  bringing 
into  suit  the  rights  as  between  assuror  and 
assured.  It  does  not  matter,  it  seems  to  me,  for 
that  purpose  which  of  the  parties  is  plaintiff  or 
defendant.  The  relation  between  underwriter  and 
assured  is  such  that  this  discovery  is  the  due  of 
the  underwriter  against  the  assured.  The  reasons 
for  it  have  been  repeatedly   given    by  yarions 


judges,  and  we  have  had  the  authorities  cited  to  us 
going  back  for  a  long  time.  Mr.  Hamilton  sought 
to  insist  that  it  was  merely  some  special  provision 
owing  to  the  fact  that  at  one  stage  in  the  cases 
an  order  for  consolidation  was  required  and  that 
certain  terms  were  introduced  upon  the  giving  of 
that  order.  Now,  it  may  be  perfectly  true  that 
that  was  the  occasion  whicn  gave  the  courts 
the  opportunity  of  enforcing  this  particular 
obligation  upon  persons  suing  underwriters, 
but  it  was  not  the  ground  of  that  intervention 
at  all.  It  was  the  opportunity  of  putting  into 
practice  a  principle  derived  from  the  fact 
of  a  special  relation  between  assured  and  under- 
writer. Originally  in  the  courts  of  equity  to 
which  the  underwriter  formerly  had  to  go  for 
discovery,  and  subsequently  as  a  matter  of  course 
in  the  courts  of  common  law,  there  has  been 
adopted  and  recognised  this  large  discovery 
incident  to  the  contract  of  insurance.  That  being 
so,  it  seems  to  me  there  is  no  dangerous  extension 
whatever  in  applying  in  this  case,  which  is  a 
litigation  between  assured  and  underwriter,  the 
principle  of  this  discovery,  which  is  the  right  of 
the  underwriter  when  he  is  sued  by  the  assured. 
Now,  the  reason  why  this  larger  discovery  is 
sought  in  this  case  is  that  many  of*  the  docu- 
ments, the  policies  of  insurance  in  particular,  axe 
said  to  be  in  the  custody  of  the  defendants  onlj 
as  agents  for  other  perHons,  although  they  are 
themselves  interested,  and  some  of  them  are  in 
the  custody  of  the  liquidator  of  some  of  the  com- 

Eanies.  I  am  clearly  of  opinion,  for  the  reasons  I 
ave  given,  that  the  plaintiffs  here  are  entitled  to 
this  discovery.  The  particular  form  which  it 
ought  to  take  is  a  matter  of  some  nicety,  and 
therefore  we  shall  leave  the  form  of  the  order  to 
be  drawn  up  between  the  parties  and  settled  by 
one  of  us  if  necessary ;  but  it  certainly  ought  to 
embrace  a  statement  on  oath  by  the  defendants 
as  to  what  steps  they  have  taken  to  put  them- 
selves in  a  position  to  produce  these  documents 
to  the  plaintiffs,  or,  failing  to  produce  tbem, 
to  give  them  such  information  as  to  them  as  they 
can  obtain  by  all  reasonable  exertions  on  their 
part.  It  appears  clear  to  my  mind  that  the 
plaintiffs  hei*e  are  entitled  to  the  same  measure 
of  discovery  that  they  would  have  been  entitled 
to  if  they  had  been  defendants  in  an  action 
brought  by  the  assured  against  the  under- 
writer. That  relief  I  think  they  are  entitled  to, 
and  therefore  I  think  that  this  appeal  must  be 
allowed. 

ROMBB,  L.J. — I  have  felt  considerable  doubte 
in  this  case,  and  I  cannot  say  that  those  doubts 
are  wholly  removed ;  but  my  brethren  are  clearly 
of  opinion  that  the  whole  practice  with  regard  to 
policies  of  marine  insurance  referred  to  in  the 
authorities,  as,  f oi  example,  in  the  case  of  West  of 
England  District  Bank  v.  The  Canton  Insurance 
Company  (ubi  sup.),  can  be  and  ought  to  be 
applied  in  this  case  as  against  the  defendants. 
That  being  so,  I  shall  not  differ  from  them.  My 
doubt  arises  owing  to  the  fact  that  in  this  case 
the  defendants  appear  to  have  effected  the 
policies  on  behalf  of  certain  limited  companies 
who  are  not  parties  to  the  action,  and  that  this 
action  is  one  for  damages  for  a  fraud  alleged  to 
have  been  committed  by  the  defendants.  lam, 
however,  very  pleased  to  think  that,  on  the  merits 
of  this  case,  apart  from  technical  objections,  there 
is  no  good  reason,  so  far  as  appears  why  these 
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policies  should  not  be  produced  by  those  who  have 
the  actual  custody  of  them ;  and  I  think,  more- 
over, that  if  the  defendants  do  their  best  there  is 
every  reason  to  hope  that  they  can  in  fact  get 
them  produced,  and  certainly  the  production  of 
these  documents  is  most  important  to  the  plain- 
tiffs in  this  action. 

Mathbw,  L.J. — I  am  of  the  same  opinion.  As 
at  present  advised  [  think  that  there  should  be  an 
order  for  the  production  of  these  documents,  and 
also  that  the  defendants  must  show  by  affidavit 
what  exertions  they  have  made  to  produce  docu- 
ments which  they  are  unable  to  produce,  and 
state  what  they  know  as  to  the  contents  of 
such  documents  and  the  indorsements  thereon. 
This  case  is  an  important  one,  as  it  appears  to  be 
necessary  to  reiterate  a  well-established  rule  upon 
the  subject.  It  is  an  essential  term  of  a  contract 
of  insurance  that  the  underwriters  shall  be  fairly 
treated,  cot  only  with  reference  to  the  inception 
of  the  risk,  but  also  in  carrying  out  the  contract. 
That  has  very  often  been  laid  down  and  has  been 
constantly  acted  upon.  Effect  is  given  to  that 
rule  by  the  practice  as  to  discovery  of  ship's 
papers,  under  which  the  assured  suing  upon  a 
policy  is  made  to  give  such  very  drastic  dis- 
covery. It  is  suggested  that  the  case  Is  quite 
different  when  the  underwriter  sues  the  assured, 
but  it  eeems  to  me  that  the  contract  being  the 
same  the  underwriter  is  entitled  to  the  same 
information.  The  defendants  then  contend  that, 
as  they  are  being  sued  for  improper  conduct  and 
conspiracy,  they  ought  not  to  be  ord»-red  to  give 
this  discovery.  Then  they  say  that,  in  respect  of 
the  companies  in  liquidation,  they  wer«  only 
managers  and  cannot  now  do  anything  without 
the  consent  of  the  liquidator.  That  must  be 
explained.  Unless  there  is  some  very  good 
reason  to  the  contrary,  the  liquidator  ought  to 
permit  the  policies  to  be  produced.  I  agree, 
therefore,  that  this  appeal  must  be  allowed. 

Appeal  allowed. 

Solicitors  for  the  appellants,  Lewis  and  Lewis. 
Solicitors  for  the  respondents,   W.   A.  Crump 
and  Son. 


Monday,  July  11, 1904. 

(Before  Collins,  M.R.  and  Stibling,  L.J ) 

The  Cheapside.  (a) 

ON  APPEAL   FROM   THE   PROBATE,  DIVORCE,  AND 
ADMIRALTY   DIVISION    (ADMIRALTY). 

Practice — Jurisdiction — Action  in  rem — Salvage 
— Foreign  plaintiffs — Counter-claim  in  per- 
sonam— Demurrage — Order  XIX.,  r.  27. 

An  action  in  rem  was  brought  by  the  owners, 
master,  and  crew  of  a  foreign  steamship  to 
recover  remuneration  for  salvage  services  ren- 
dered to  an  English  steamship.  The  owners  of  the 
English  steamship  put  in  a  defence  to  the  action, 
and  also  counter- claimed  against  the  owners  of 
the  foreign  steamship  to  recover  demurrage 
alleged  to  he  due  to  them  under  charier -parlies 
entered  into  between  the  owners  of  ihe  foreign 
ship  and  themselves.  The  owners  of  the  English 
steamship  could  not  have  brought  an  action 
against  the  foreign  owner  in  this  country  for  the 
demurrage.  The  owners  of  the  foreign  steamship 
took  out  a  summons  to  have  the  counter-claim 

(«)  Reported  by  Lionil  F.  0.  Darhy,  Esq..  Barriiter-at-L*w 


struck  out.  The  registrar  of  the  Admiralty 
Court  stnick  out  the  counter-claim  on  the  ground 
that  it  U*nded  to  delay  and  interfere  with  the 
proper  trial  of  the  action.  On  appeal  to  the 
judge  of  the  Admiralty  Court  the  decision  of  the 
registrar  was  reversed.  On  appeal  by  the  foreign 
owners  to  the  Court  of  Appeal : 

Held,  that  the  defendants  the  English  steamship 
owners  had  a  right  to  bring  the  counter-claim, 
and  that  the  judge  of  the  Admiralty  Court,  a«  a 
judge  of  the  High  Court,  had  jurisdiction  to  try 
such  a  counter-claim,  and  that  he  had  rightly 
exercised  his  discretion  in  refusing  to  strike  out 
the  counter-claim. 

Griendtoveen  v.  Hamljn  (8  Times  L.  Bep.  231) 
followed. 

Motion  on  appeal  from  a  decision  of  Barnes,  J. 
reversing  a  decision  of  the  Admiralty  registrar. 

The  plaintiffs  were  the  owners,  master,  and  crew 
of  the  steamship  Oscar  Dickson,  and  they  sought 
to  recover  salvage  for  services  rendered  to  the 
English  steamship  Cheapside  and  her  freight  in 
the  river  Petschora,  in  Northern  Russia,  in  Sept. 
1903.  It  appeared  that  the  owners  of  the  Osca/r 
Dickson,  the  Nordryeka  Company,  had  chartered 
the  Cheapside  to  proceed  to  Petschora,  and  there 
load  a  cargo  of  timber  owned  by  the  Nordryska 
Company,  and  the  alleged  salvage  services  had 
been  rendered  by  the  Oscar  Dickson,  which  the 
Nordryska  Company  provided  to  pilot  the 
Cheapside  up  and  down  the  Petschora  river.  The 
writ  in  the  salvage  suit  was  issued  on  the 
21st  Nov.  1903,  and  the  statement  of  claim  was 
delivered  on  the  3rd  Feb.  1904.  On  the  7th  March 
a  defence  and  counter-claim  was  delivered  by  the 
owners  of  the  Cheapside  by  which  they  denied  that 
any  salvage  was  due  to  the  plaintiffs,  and  alleged 
by  way  of  counter-claim  that  the  sum  of  170^ 
was  due  to  them  from  the  Nordryska  Company 
for  demurrage  under  two  charter  parties  dated  the 
24th  July  1903  and  the  23rd  Feb.  1903,  by  which 
they  had  chartered  the  Cheapside  to  the  Nor- 
dryska Company.  On  the  13th  May  1904  the 
plaintiffs  delivered  a  reply  and  a  defence  to  the 
counter-claim,  denying  that  any  demurrage  was 
due.  On  the  15th  June  the  plaintiffs  applied  to 
the  registrar  of  the  Admiralty  Court  by  summons 
asking  that  the  counter-claim  should  be  struck 
out  on  the  ground  that  the  court  had  no  juris- 
diction to  try  it.  The  registrar  struck  it  out 
under  Order  XIX.,  r.  27,  on  the  ground  that  the 
counter- claim  tended  to  delay  and  interfere  with 
the  fair  trial  of  the  action.  The  defendants 
appealed  to  the  judge,  and  on  the  27th  June 
Gorell  Barnes,  J.,  following  the  decision  in 
Griendtoveen  v.  Hamlyn  (ubi  sup.),  allowed  the 
appeal  and  ordered  the  counter-claim  to  stand. 
Against  this  order  the  plaintiffs  appealed  to  the 
Court  of  Appeal. 

Dawson  Miller  for  the  plaintiffs. — The  claim  is 
a  claim  in  rem  for  salvage.  The  Admiralty  Court, 
as  such,  has  no  jurisdiction  to  try  a  claim  for 
demurrage,  and  such  a  claim  cannot  be  made  by 
way  of  counter-claim.  It  has  been  decided  that 
defendants  in  personam  cannot  be  added  in  an 
action  in  rem : 

The  Bowesfield,  51  L.  T.  Rep.  128 ;    5  Asp.  Mar. 

Law  Caa.  265 ; 
The  Vera  Cruz,  51  L.  T.  Rep.  24,  104 ;  5  Asp.  Mar. 

Law  Caa.  386. 

The  counter- claim  ants  are  not  named,  and  are 
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unknown,  for,  the  action  being  in  renif  it  is 
brought  against  '*  the  owners  of  the  CheapMe** 
and  the  plaintiffs  are  entitled  to  know  who  is 
counter-claiming.  The  court  will  not  allow  an 
action  in  rem  and  an  action  in  personam  to  be 
tried  together : 

The  Oermanic,  73  L.  T.  Bep.  730 ;  8  Aep.  Mar.  Law 
Cas.  116. 

Further,  the  counter-claim  must  delay  the  hearing 
of  the  action,  and  therefore  it  should  be  struck 
out. 

D.  Stephens  for  the  defendants  and  plaintiffs  on 
the  counter-claim. — The  Admiralty  Court  has 
jurisdiction  to  try  the  counter-claim  under  sub- 
sect.  3  of  sect.  24  of  the  Judicature  Act  1873. 
Since  the  passing  of  the  Judicature  Act  the  judge 
of  the  Admiralty  Court  has  been  a  judge  of  the 
High  Court  of  Justice,  and  as  such  has  jurisdiction 
to  tr^  all  causes  which  may  be  brought  in  that 
division,  as  well  as  all  causes  which  might  have 
been  brought  under  the  former  Admiralty  juris- 
diction. That  being  so,  it  is  a  question  of  dis- 
cretion, and  the  learned  judge  has  exercised  his 
discretion  rightly  in  deciding  to  try  both  claim 
and  counter-claim.  It  is  admitted  that  an  action 
could  not  have  been  brought  on  the  facts  which 
support  the  counter-claim  against  the  Nordryska 
Company,  but  here  the  plaintiffs  have  sought  the 
jurisdiction,  and  so  the  difficulty  of  service  does 
not  arise,  and  on  the  authority  of  Oriendtoveen  v. 
Hamlyn  {ubi  svp.)  the  counter-claim  is  in  order. 
[He  was  stopped  by  the  Court.] 

Collins,  M.B.  —  This  is  an  appeal  from  a 
decision  of  Barnes,  J.,  who  has  refused  to  strike 
out  a  counter-claim  which  he  was  asked  to  strike 
out.  The  action  is  brought  in  rem  for  salvage,  and 
the  owners  of  the  salving  vessel  which  happened 
to  be  a  pilot  boat,  are  out  of  the  jurisoiction. 
The  defendants  set  up  not  only  a  defence  but  a 
counter-claim  against  the  owners  of  the  pilot  boat 
for  delay  on  their  part  as  charterers  of  the  defen- 
dants' vessel.  That  counter-claim  undoubtedly  is 
an  action  in  personam,  and  not  an  action  in  remf 
and  accordingly  the  contention  of  the  plaintiffs  is 
that  this  is  an  attempt  to  join  by  way  of  counter- 
claim an  action  in  personam  with  an  action  in  rem, 
and  they  say  that  the  Court  of  Admiralty  has  no 
jurisdiction  to  entertain  any  such  counter-claim 
in  personam.  This  point  has,  however,  been  raised 
before,  and  it  has  been  decided  that  the  judge  of 
the  Court  of  Admiralty  does  not  cease  to  be  a 
judge  of  the  High  Court  because  he  is  a  judge  in 
the  Court  of  Admiralty,  and  that  although  as 
judge  of  the  Court  of  Admiralty  he  has  no 
jurisdiction  to  try  an  action  for  demurrage,  as 
judge  of  the  High  Court  he  has,  and  whether  or 
not  he  can  blend  those  two  jurisdictions  is  a 
matter  for  his  discretion,  subject  to  review  by  this 
court.  The  judge  of  the  Court  of  Admiralty 
has  endeavoured  in  this  caee  to  do  justice 
by  availing  himself  of  the  fact  that  he  has  a 
doable  jurisdiction,  and  by  not  dividing  the  two 
jurisdictions  he  is  able  to  do  justice  in  this  way. 
The  defendants  would  not  be  in  a  position  to 
bring  this  counter-claim  in  a  separate  action  for 
the  simple  reason  that  the  plaintiffs  are  out  of 
the  jurisdiction.  There  would  be  great  difficulty 
in  serving  them  under  our  procedure.  The  defen- 
dants, therefore,  desire  to  avail  themselves  of  the 
fact  that  the  plaintiffs  have  sought  this  juris- 
diction, and  for  the  reasons  that  were  expressed 


in  ver^  forcible  and  clear  language  by  Lord  Cole- 
ridge in  the  case  of  Oriendtoveen  v.  namlyn  (M 
sup.)  it  is  perfectly  clear  that  that  is  a  proper 
course  for  the  defendants  to  take,  and  one  which 
this  court  would  sanction.  Accordingly  the 
learned  judge,  founding  his  judgment  on  that 
case,  thought  that,  having  the  jurisdiction,  as  was 
decided  in  another  case.  The  Germanic  (vin  sivm.\ 
in  his  court,  he  would  be  abundantly  justifiea  in 
exercising  it  in  this  case.  In  this  case  there  is  no 
such  difficulty  as  was  felt  in  the  case  of  the 
Germanic,  The  difficulty  in  that  case  was  that 
if  the  court  assumed  in  one  action  to  try  two 
causes  of  action,  one  brought  in  rem  and  one 
brought  in  personam,  different  legal  sttkndards 
would  be  applicable  in  those  two  causes  of 
action,  because  questions  of  negligence  and 
contributory  negligence  would  arise,  and  therefore 
it  would  be  necessary  to  apply  the  common  lair 
standard  to  one  part  of  the  case  where  questions 
of  contributory  negligence  arose,  and  the 
Admiralty  standard  to  another  part  of  the  case 
where  contributory  negligence  did  not  arise. 
There  would  also  be  the  complication  of  having  a 
jury  to  try  one  part  of  the  case  and  the  judge  to 
try  another  part.  This  case  is  entirely  free  from 
all  those  questions.  To  begin  with,  the  question 
of  contributory  ne^^ligence  does  not  arise,  and 
the  law  to  be  applied,  whether  by  the  judge  of  the 
Admiralty  Court  or  the  High  Court,  is  the  same. 
Secondly,  in  regard  to  a  jury  trying  one  cause  of 
action  and  a  judge  the  other,  that  difficulty  also 
does  not  exist,  because  the  defendants,  who  seek 
to  trv  what  I  may  call  a  common  law  action,  in 
which  a  jury  may  be  forced  on  them,  may  them- 
selves ask  for  a  jury  in  substitution  for  the 
Admiralty  Court  Assessors,  and  if  the  judge 
though^  the  two  cases  could  be  better  tried  by  a 
jury  and  the  plaintiffs  were  to  insist  on  the 
counter-claim  against  them  being  tried  by  a  jury, 
the  judse  could,  if  he  thought  fit,  have  both 
causes  of  action  tried  by  a  jury.  In  my  opinion 
the  learned  judge  has  properly  exercised  his  dis- 
cretion, and  the  matter  was  within  his  jurisdic- 
tion. 

Stiblikq,  L.J.,  concurred. 

Solicitors  for  the  plaintiffs,  Trinder,  Capron, 
and  Co. 

Solicitors  for  the  defendants,  Holman,  Btrd- 
wood,  and  Co. 


July  23,  24,  and  27, 1903. 

(Before  Vauohan  Williams,  Roheb,  and 

Stiblino,  LJJ.) 

Babque  Quilfu^  Limited  v.  Bbown.  (a) 

APPEAL  FBOM  THE   EING^S  BENCH   DIVISION. 

Charter-party  —  Detention  at  port  —  Loadings 
**  Regular  turn  " — Custom  of  port — Delay  caused 
by  number  of  vessels  chartered — Option. 

A  charter-party  provided  that  a  sailijig  vessel  vbos 
to  load  a  cargo  of  coal  cU  N.*'  in  regular  turn** 
from  B.  Colliery  or  any  of  the  collieries  the 
freighters  might  name.  No  time  for  loading 
was  fixed. 

At  the  port  of  N.  it  was  necessary  to  obtain  a 
loading  order  from  the  colliery  before  a  loading 
berth  was  allotted 

(a)  B«ported  by  W.  O.  BiS8,  Esq.,  BMTiit«r-«t-Law. 
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When  ihe  vessel  arrived,  a  great  many  vessels  were 
waiting  to  load  from  jB,  GoUiery,  and  in  cor^ 
sequence  sixty-seven  days  elapsed  before  a  coaling 
order  could  he  given  to  the  vessel. 

The  charterers,  who  were  the  owners  ofB.  Colliery, 
had  sold  a  cargo  of  that  coal  to  be  shipped  by 
this  vessel. 

Held,  that  the  words  "regular  turn  "  referred  to  the 
colliery  turn  as  distinguished  from  the  port  turn 
both  upon  their  proper  construction  and  also 
having  regard  to  the  regulations  and  practice  of 
the  port. 

Held,  also,  that  the  defendants  had  not  chartered 
an  unreasonable  number  of  vessels  to  arrive  at 
the  port  about  the  same  time  so  as  to  make  it 
impossible  that  the  vessel  should  be  able  to  load 
within  a  reasonable  time ;  and  that  the  proba- 
bility of  dtlay  was  knoion  to  and  contemplated 
by  the  shipowners  when  they  entered  into  the 
charter -parly. 

Held,  therefore,  that  the  charterers  had  not  acted 
unreasonably,  and  were  not  liable  for  the  deten- 
tion of  the  vesseL 

Decision  of  Kennedy,  J,  affirmed. 

Appeal  of  the  plaintiffs  from  the  jadgment  of 
Kennedy,  J.  delivered  the  2nd  Dec.  1902. 

The  plaintiffs  oommenced  the  action  to  recover 
damages  for  detention  of  the  sailing  ship 
Quilpue  at  Newcastle,  Nev  South  Wales,  under 
a  charter-party  dated  the  6th  Feb.  1900,  made 
between  the  plaintiffs,  as  shipowners,  and  the 
defendants,  as  freighters. 

The  charter-piirty,  so  far  as  material,  provided 
that  the  ship  shoold  with  all  convenient  speed 
proceed  to  Newcastle,  "  and  there  in  the  usaal  and 
customary  manner  load  in  regular  turn  from 
Brown's  Duckeufield  Colliery,  or  any  of  the 
collieries  the  said  freighters  may  name,  a  full  and 
complete  cargo,  which  the  said  freighters  bind 
themselves  to  ship." 

The  defendants  were  the  owners  of  Brown's 
Duokenfield  GoUiery,  and  chartered  vessels  to 
load  with  their  coal 

On  the  6th  April  1900  they  sold  a  cargo  of  their 
coal  to  be  shipped  by  the  Quilpue  to  certain 
persons  in  Valparaiso. 

At  the  port  of  Newcastle  coals  are  shipped  in 
large  quantities  from  about  twenty  collieries,  none 
of  which  can  produce  a  greater  daily  output  than 
1100  tons,  the  coals  from  the  Wallsend  and  the 
Duckenfield  Collieries  being  in  greater  demand 
than  from  the  others. 

The  collieries  are  all  some  distance  from  the 
port,  and  the  coals  are  conveyed  by  railway  to  the 
loading  place,  which  is  called  the  Dyke,  where 
the  vessels  are  loaded  by  means  of  cranes,  which 
are  quite  sufficient  iio  load  more  than  the  output 
of  the  collieries,  but  there  is  no  place  at  the  Dyke 
for  the  storage  of  coals. 

The  loading  is  under  the  control  of  Bailway 
Commissioners,  and  No.  2  of  the  port  regulations 
provides  :  **  Vessels  requiring  berths  at  cranes  for 
the  purpose  of  loading  or  unloading  cargoes  shall 
obtfi^n  same  in  the  order  of  their  arrival  in  port, 
provided  .  .  .  the  necessary  loading  orders 
have  been  lodged." 

The  regulations  also  provide  that  the  cargo 
must  be  shipped  continuously,  and  that  not  less 
than  a  certam  number  of  tons  a  day  must  be  loaded 
under  penalty  of  fines,  and  that  steamers  shall 
have  preference. 


Evidence  as  to  the  working  of  these  regulations 
was  taken  on  commission,  and  on  this  evidence 
Kennedy,  J.  found  a  well-established  practice 
with  reference  to  sailing  vessels  that  the  loading 
was  "  a  loading  in  turn  of  their  arrival  inter  se, 
subject  to  their  being  on  what  I  m&j  call  colliery 
turn  with  the  colliery  from  which  they  are 
chartered  to  receive  their  coaL" 

Under  the  regulations  it  is  necessary  in  order 
to  obtain  a  berth  to  lodge  a  coaling  order  from 
the  colliery,  but  the  comery  can  only  give  an 
order  in  turn  of  the  ships  booked  to  it.  There- 
fore a  ship  booked  to  the  coUieriea  whose  coal  is 
in  greater  demand  was  under  greater  risk  of 
delay  than  a  ship  booked  to  one  of  the  others. 
This  practice  was  the  necessary  result  of  the 
nature  of  the  colliery  output,  together  with  the 
absence  of  any  facility  for  storage  at  the  Dyke, 
and  the  necessity  of  sending  the  coal  by  the 
railway. 

The  Quilpue  arrived  at  Newcastle  on  the  3rd 
Aug.  1900  (her  cancelling  date  being  the  31st  Aug. 
1900),  and  there  were  then  over  twenty  ships 
waiting  to  load  from  Brown's  Dnckenfiedd  Col- 
liery. She  was  not  berthed  for  loading  until  the 
6th  Oct.  1900,  and  the  loading  was  finished  on 
the  9th  of  that  month. 

As  the  result  of  the  practice  at  Newcastle, 
twenty-seven  vessels  booked  to  other  collieries 
which  arrived  after  her  were  loaded  before  her, 
and  eleven  which  arrived  before  her  were  loaded 
after  her. 

Kennedy,  J.  held  that  the  defendants  were  not 
liable  for  the  delay,  as  the  words  in  the  charter- 
party,  *'  in  regular  turn  from  Brown's  Dnckenfield 
Oolhery,"  referred  to  colliery  turn ;  but  that,  if 
they  referred  to  port  turn,  their  effect  was  the  same, 
having  regard  to  the  practice  at  the  port,  as  the 
QuilpuS  was  loaded  in  her  turn  on  the  books  of 
the  colliery.  He  also  held  that  the  defendants 
had  not  caused  the  delay  by  chartering  an  unrea- 
sonable or  excessive  number  of  vessels  to  load 
from  their  colliery  and  so  caused  a  block  of 
vessels,  as  it  had  been  proved  that  in  1900  the 
number  of  vessels  loaded  from  the  Duokenfield 
Colliery  was  less  than  that  for  the  three  previous 
years,  and  that  it  was  impossible  in  the  case  of 
sailing  veseels  to  know  their  precise  dates  of 
arrival,  especially  having  regard  to  the  long 
cancelling  dates  provided  for  in  their  charter- 
parties. 

The  plaintiffs  appealed. 

Carver,  K.O.  and  Lech  for  the  appellants. — ^The 
question  is  what  is  the  meaning  of  ''regular 
turn  "  at  Newcastle.  Primd  facie  it  means  port 
turn: 

Lawson  v.  Bumess,  1  H.  &  C.  396  ; 

Stephens  v.  Madeod,  19  Seas.  Cas.  (4th  series),  38. 

At  Newcastle,  under  the  regulations  of  the  port, 
a  ship  will  get  a  loading  berth  in  order  of  arrival 
if  the  cargo  is  ready,  and  the  charterer  is  bound 
to  have  ttie  coal  ready.  Vessels  which  arrived 
after  the  Quilpue  were  loaded  before  her.  This 
colliery  being  the  property  of  the  charterers,  it 
was  not  a  reasonable  performance  of  the  contract 
to  make  arrangements  which  resulted  in  so  many 
vessels  arriving  to  be  loaded  at  the  same  time. 
It  is  no  defence  to  this  claim  th&t  there  was  an 
unusual  demand  on  the  colliery : 

Stephens  v.  Harris,  57  L.  T.  Bep.  618  ;  6  Asp.  Mar. 
L«ir  Cas.  192  ; 
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Kay  y.  Field,  4i1  L.  T.  Bep.  423 ;  4  Asp.  Mar.  Law 

Cas.  588  ;  10  Q.  B.  Div.  241 ; 
Oardiner  y.  Macfarlane,  20  Seas.  Cas.  (4th  aeries), 

414; 
Ogtnore  Stiamship   Company  y.   Bomer,  6  Com. 

Cas.,  104,  110; 
Aktieaelskabet    Inglewood  y.    Millar's    Karri  and 

Jarrah  Forests  Limitedf  8  Com.  Cas.  196,  201 ; 
Tillett  y.  Ctom  Avon  Works  Proprietors ^  2  Times 

L.  Bep.  675 ; 
Ashcroft  y.  Crow  Orchard   Colliery   Company,  31 

L.  T.  Bep.  266 ;  2  Asp.  Mar.  Law  Cas.  397 ;  L. 

Bep.  9  Q.  B.  540. 

The  charterers  had  an  option  as  to  the  coal  with 
which  the  yessel  might  be  loaded,  and  did  not 
exercise  it  reasonably : 

Tharsis  Sulphur  and  Copper  Company  v.  Morel 
Brothers  and  Co,,  65  L.  T.  Bep.  659 ;  7  Asp.  Mar. 
Law  Cas.  106  ;  (1891)  2  Q.  B.  ^^7  : 

Dobell  V.  Oreen,  82  L.  T.  Bep.  314 ;  8  Asp.  Mar. 
Law  Cas.  473  ;  (1900)  1  Q.  B.  526. 

Scrutton,  K.G.  ani  BaUoch,  for  the  respondents, 
were  not  called  on  to  argue  as  to  the  meaning  of 
"  regular  turn." — With  reference  to  the  other 
points.  It  is  impossible  to  know  in  the  case  of 
sailing  ships  when  they  will  arriye.  The  char- 
terers acted  reasonably  and  chartered  the  other 
yessels  in  the  ordinary  course  of  business,  and 
are  not  liable  for  the  delay  which  took  place : 

Harrowing  y.  Duprd,  7  Com.  Cas.  157  ; 
Watson  y.  Bomer,  5  Com.  Cas.  377. 

The  Quilpue  was  only  detained  a  rf>asonable  time 
haying  regard  to  the  number  of  ships  which  were 
waiting  to  be  loaded  from  the  Oackenfield  Col- 
liery. The  purchaser  of  the  coal  refused  to  take 
any  but  the  Duckenfield  coal.  The  option  to 
load  with  other  coal  was  for  the  charterers* 
benefit,  and  they  were  not  bound  to  consider  the 
shipowners'  conyenience : 

Robertson  y.  Jackson,  2  Com.  B.  412,  426  ; 
Tharsis  Sulphur  and  Copper  Company  y.  Morel 

Brothers  and  Co,  {ubi  sup.) ; 
Buhnan    y.  Fentoick,  69  L.  T.  Bep.  651 ;  7  Asp. 

Mar.  Law  Cas.  388  ;  (1894)  1  Q.  B.  179  ; 
Dobell  y.  Oreen  {ubi  sup.). 

Carver,  K.O.,  in  reply,  referred  to 

Carlton  Steamship  Company  y.  Castle  Mail  Packets 
Company,  77  L.  T.  Bep.  332 ;  8  Asp.  Mar.  Law 
Cas.  325 ;  (1897)  2  Q.  B.  485  ;  affirmed  on  appeal, 
78  L.  T.  Bep.  661 ;  8  Asp.  Mar.  Law.  Cas.  402 ; 
(1898)  A.  C.  488. 

Vauohan  Williams,  L.J. — This  is  an  action 
for  detention  of  the  sailing  ship  Quilptie  at  New- 
castle, New  South  Wales,  where  she  was  detained 
for  the  purpose  of  loading  for  sixty- seyen  days. 
The  plaintiffs  allow  a  period  of  thirty  days,  and 
they  claim  damages  for  detention  for  the  balance 
of  thirty-seyen  days.  Two  (Questions,  broadly, 
arise  in  this  case.  The  first  arises  upon  the  con- 
struction of  the  charter-party,  which  proyided  that 
the  ship  should  with  all  oonyenient  speed  proceed 
to  Newcastle,  **  and  there  in  the  usual  and  cus- 
tomary manner  load  in  regular  turn  from  Brown's 
Dackenfield  Colliery,  or  any  of  the  collieries  the 
said  freighters  may  name,  a  full  and  complete 
cargo  of  co^tls  which  the  said  freighters  nind 
themselyes  to  ship."  Mr.  Oaryer  addressed  to  us 
an  argument  in  which  he  contended  that  "  regular 
turn  *'  there  meant  '*  in  the  order  of  the  arriyal 
of  the  ships."  I  do  not  agree  with  him.  I 
do  not  think  that  is  the  meaning  of  the  words 


here.     He  cited   oases   to  us  which    do   show 
prima  facie,  and  unless  there  is  something  to 
lead  to  a  different  conclusion,  tHat  these  words 
"in    regular    turn"    mean    "in    regular    port 
turn";  but  none  of  these  cases  show  that  ** in 
regular  turn"  cannot  mean  in  regular  colliery 
turn  as  distinguished  from  regular  port  turn.    In 
my  judgment,  in  this  case,  the  words  "  in  regular 
turn  from  Brown's  Duckenfield  OoUiery  or  any 
of  the  collieries  the  said  freighters  may  name  "  do 
refer  to  colliery  turn  as  distinguished  from  port 
turn.    Indeed,  not  only  does  that  seem  to  me  to 
be,  from  a  grammatical  point  of  view,  the  meaoing 
of  these  words,  bnt  when  the  condition  of  these 
collieries  which  are  referred  to  in  this  charter- 
party  are  considered  and  also  the  regulations  of 
this  particular  port,  which  were  perfectly  well 
known  to  all  the  parties  to  the  charter-party,  both 
the  plaintiffs  and  the  defendants,  it  is  hardly 
possible,  in  the  first  place,  to  ayoid  the  coocla- 
sion  that  the  parties  to  this  charter-party  mnst 
all  of  them  haye  contemplated  that  the  ship  woald 
be  loaded  in  accordance  with  colliery  turn.    The 
second  rule  of   the  port  regulations  provides: 
"  Vessels  requiring  berths  at  cranes  for  the  pur- 
pose  of  loading  or  unloading  cargoes  shall  obtain 
the  same  in  the  order  of  their  arriyal  in  port, 
provided   they  are   considered   suitable    by  the 
berthing  master  and  the  necessary  loading  orders 
haye  been  lodged,  and  their  loading  in  such  order 
will  not  in  any  way  interfere  with  the  l'>ading  of 
yessels  then  under    and  in    turn    before    t£em 
except  as  hereinafter  referred  to."     When  that 
rule  is  considered,  bearing  in  mind  the  fact,  as 
found  by  Kennedy,  J.  and  really  obviously  known 
to  everybody  concerned  in  this  business,  that  no 
one  of  the  collieries  could  load  more  than  1100 
tons  a  day,  because  1100  tons  a  day  was  the 
maximum  output  of  each  one  of  these  collieries, 
one  cannot  help  comiog  to  the  conclusion  that  the 
practice  at  this  port  must  necessarily  have  b^en 
a  practice  governed  and  controlled  by  the  colliery 
output.      Under    those    circumstances     I    have 
not  the  least  doubt  but  that  Kennedy,  J.  was 
perfectly  right  in  the  construction  which  he  put 
upon  these  words  in  this  charter-party,  and  in  the 
conclusion  which  he  has  arrived  at  as  to  what 
must  guide  one  in  determining  what  "  regular 
turn  "  means  here. 

The  second  point  in  the  case  is,  that  in  this  con- 
tract, and  in  every  other  contract,  there  is  an 
implied  contract  by  each  party  to  it  that  he  will 
not  do  anything  on  his  part  to  prevent  the  other 
party  to  the  contract  eitoer  performing  the  con- 
tract or  to  delay  the  other  party  in  perform- 
ing the  contract.  I  agree.  I  think  it  may  be 
generally  said  that  there  is  an  implied  con- 
tract to  that  effect  imported  by  the  law  into 
every  contract,  just  in  the  same  way  as  you 
import  into  every  contract  that  the  varioos 
things  to  be  done  by  the  one  party  and  the  other 
are  to  be  done,  if  no  time  is  specified,  within  a 
reasonable  time.  You  may  call  that,  in  each  of 
these  cases,  an  implied  contract.  Perhaps  it  is, 
but  1  only  wish  to  safeguard  myself  against 
supposing  that  the  law  easily  implies  any  special 
affirmative  contract.  I  think  it  is  very  rare  indeed 
that  the  law  either  dops  or  ought  to  imply  such  a 
contract.  I  agree  that  the  particular  contract  which 
the  plaintiffs  rely  upon  is  implied  really  in  every 
contract  so  far  as  I  know.  It  is  said  that,  there 
being  that  contract,  the  defendants  here  made 
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breach  of  it,  and  did  prevent,  or  imdalj  delay, 
the  plaintiffs  in  the  performance  of  the  contract. 
The  way  in  which  it  is  put  is  twofold.  First,  it 
is  said  that  if  the  dciendants  were  under  an 
obligation  to  load  a  cargo  from  this  particular 
colliery  and  none  other— that  is,  tbe  Duckenfield 
Colliery — they  really  prevented  the  plaintiffs  from 
loading  it,  because  they  entered  into  contracts 
with  such  a  large  number  of  ships  to  take  coal 
from  that  colliery  at  or  about  the  same  time  that 
the  coal  ought  to  have  been  loaded  into  the 
plaintiffs*  ship  as  to  make  it  impossible  that  the 
vessel  should  be  able  to  load  within  a  reasonable 
time ;  and  it  is  said  it  does  not  matter  whether 
that  was  done  after  the  contract  was  entered  into 
or  before  the  contract  was  entered  into ;  because 
a  man  not  only  contracts  that  he  will  not  do  any- 
thing to  render  the  performance  of  the  contract 
impossible  or  to  delay  it  unreasonably,  but  he 
also  warrants  that  at  the  time  of  the  entering 
into  the  contract  he  has  not  already  done  acts 
rendering  the  performance  of  the  contract  im- 
possible, or  which  would  unduly  delay  the  per- 
formance of  it.  I  will  assume  that  that  is  the 
proper  way  of  stating  the  implied  contract, 
although  I  am  not  at  all  sure  that  it  is  not  too 
wide ;  out,  assuming  that.  I  ask  myself.  Did 
these  people  do  anything  of  the  sort?  It  seems 
to  me  that  one  ouffht,  in  a  case  of  this  sort, 
to  take  into  consi&ration  facts  which  are  in 
the  knowledge  of  all  the  parties.  In  the  case 
of  Carlton  Steamship  Company  v.  Castle  Mail 
Packets  Company  (i«&t  si^p.)  Kigby,  L.J.  concurred 
with  the  majority  of  the  court  in  the  decision  of 
the  Court  of  Appeal.  He  sajs :  *'  I  do  not 
think  that  a  delay  which  arises  from  a  con- 
tingency the  probability  of  which  must  have 
been  perfectly  well  known  to  and  contemplated 
by  the  shipowners  when  they  entered  into  the 
charter-party  can  be  considered  unreasonable." 
In  this  particular  case  it  is  perfectly  plain  that 
at  the  time  when  the  shipowners  entered  into  the 
charter-party  under  which  they  were  to  load  in 
regular  turn,  meaning  thereby  regular  colliery 
turn,  they  must  have  known  not  only  that  the 
charterers  would  have  prior  engagements  which 
would  delay  the  colliery  turn  of  this  particular 
ship,  but  they  must  have  known  also  that  a  delay 
of  the  ship  for  loading  for  a  number  of  days^ 
certainly  between  forty  and  fifty  days — was  not 
an  impossible  or  even  an  unusual  thing  in  loading 
at  this  port  of  Newcastle  in  New  South  Wales 
from  these  collieries  which  exclusively  supply 
this  port.  They  must  have  contemplated  tnat 
there  very  likely  would  be  such  a  delay.  Cinder 
those  circumstances  I  agree  with  Kennedy,  J. 
that  there  is  nothing  unreasonable  here  in  the 
charterers  making  such  a  number  of  engagements 
for  ships  to  go  and  load  at  this  port  of  Newcastle, 
even  taking  the  Duckenfield  Colliery  alone,  as 
resulted  in  twenty  ships  being  in  waiting  for 
cargoes ;  ships  which  had  priority  over  this  par- 
ticular ship,  the  Qudlpue,  when  it  arrived.  With 
re|^rd  to  the  additional  suggestion  that  although 
this  might  be  so,  if  the  only  coal  which  could  be 
loaded  was  coal  from  the  Duckenfield  Colliery, 
that  is  not  the  case  here,  as  the  charterers  had 
the  option  of  loading  from  either  of  the  collieries ; 
and,  having  that  option  to  select  the  coal,  that 
option  must  be  reasonably  exercised.  I  think 
the  reasonableness,  if  that  is  material,  must  be 
reasonableness  at  the  time  of  the  selection  of 


the  coal  being  notified  to  the  ship,  which  prob- 
ably was  at  Newcastle,  and  not  at  the  time 
of  the  sale  of  the  coal,  which  took  place  in 
April,  four  months  before.  Taking  all  this,  and 
assuming  in  favour  of  the  plaintiffs  that  the 
absolute  option  which  In  words  is  given  to  the 
charterers  to  select  which  coal  they  choose  is 
an  option  which  has  to  be  exercised  reasonably 
by  them,  as  is  stated  by  Bomer,  L.J.  in  his  judg- 
ment in  Dohell  v.  Green  {ubi  sup.),  1  see  nothing 
to  show  me  in  the  evidence  that  this  option  was 
unreasonably  exercised.  It  is  quite  true  that  as 
things  turned  out,  as  possibly  the  charterers  might 
have  ascertained  if  tbey  had  made  a  full  investi- 
gation, the  loading  might  have  been  done  some- 
what more  quickly  if  it  had  been  from  some  other 
colliery,  but,  assuming  all  that,  there  is  nothing 
to  show  me  that  this  selection  of  the  Duckenfield 
coal  was  unreasonably  exercised.  I  do  not  think 
one  must  leave  out  of  consideration,  and  it  is  not 
unreasonable  to  suppose,  that  the  considerations 
which  are  to  affect  the  charterer  in  his  selection, 
even  at  the  port  of  Newcastle,  are  to  be  quite 
irrespective  of  tbe  contracts  that  have  been  pre- 
viously entered  into  by  the  charterer.  It  would 
not  be  good  for  business  if  the  charterer  was 
put  in  such  a  position  that  he  would  not  be  able 
to  deal  with  pr  sell  his  cargo  until  the  arrival  of 
the  ship  at  Newcastle.  Under  those  circumstances 
I  think  that  the  judgment  of  Kennedy,  J.  was 
quite  right  and  ought  to  be  affirmed. 

BoMBB,  L.J. — I  have  come  to  the  same  con- 
clusion. On  the  question  of  the  construction  of 
this  charter-party,  I  agree  that  the  provision  in 
it  as  to  the  loading  being  in  *'  regular  turn  from  " 
the  colliery  means  loading  according  to  the 
regular  turn  of  the  colliery  as  found  by  Kennedy,  J. 
With  regard  to  the  other  points  raised  by  the 
appellants,  those  points  depend  upon  this :  Can 
we  find  that  the  defendants  hindered  the  plain- 
tiffs in  the  performance  of  the  charter-party  or 
prevented  them  from  carrying  it  out  by  selecting 
this  particular  colliery  at  the  time  it  was  selected 
hj  them  ;  or  by  reason  of  the  overcrowding  at 
the  port,  and  the  consequent  delay  of  the  ship 
caused  by  their  having  chartered  so  many  ships  r 
In  other  words.  Were  the  defendants  guilty  of 
such  unreasonable  conduct  in  the  matter  as 
would  render  them  liable  for  such  delay  in 
loading  as  undoubtedly  occurred  ?  As  to  this,  the 
learned  judge  in  the  court  below  came  to  the 
conclusion  that  the  plaintiffs  had  not  established 
on  ^e  facts  any  such  case  as  was  necessary  for 
them  to  establish  as  against  these  defendants ; 
and,  after  hearing  the  evidence,  I  am  not  satisfied 
that  the  learned  judge  in  the  court  below  came 
to  a  wrong  decision  of  fact  upon  the  point.  That 
being  so,  1  think  that  point  also  fails,  and  the 
appeal,  as  a  whole,  consequently  fails. 

SxiBLiNa,  L.J. — I  am  of  the  same  opinion.  I 
find  it  impossible  to  differ  from  the  conclusions 
which  have  been  arrived  at  by  Kennedy,  J.  I  do 
not  think  I  can  usefully  add  anything.  I  think 
the  appeal  must  be  dismissed. 

Solicitors  for  the  appellants,   W,  A,  Crump  and 
Son, 
Solicitor  for  the  respondents,  Jamss  Neal, 
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(Before  YAuaHAN  Williams,  Romeb,  and 

Stirling,  L.J  J.) 

Jones  Limited  v.  Gbben  and  Co.  (a) 

appeal  from  the  eino*s  bench  division. 

Charter-party — Obligation  of  charterer  to  have 
cargo  ready — No  time  fixed  for  loading — Cargo 
from  specific  sov/rce  —  Option  of  charterer — 
Knowledge  of  parties  at  time  of  contract. 

A  sailing  ship  was  chartered  to  load  at  N.  a 
" cargo  of  coals  as  ordered  by  the  charterers" 
and  they  afterwards  directed  that  it  should  be 
loaded  with  coal  from  W.  Colliery,  No  time  for 
loading  was  fixed*  At  the  port  of  N.  it  was 
necessary  to  obtain  a  loading  order  from  the 
coUiery  before  a  loading  berth  was  allotted. 
The  W.  Colliery  had  a  small  output,  and  the 
coal  was  in  great  deinand.  These  facts  were 
lenoum  to  the  parties  at  the  time  of  the  contract. 
In  consequence  of  the  number  of  ships  loading 
from  W.  Colliery  the  ship  did  not  obtain  a 
loading  berth  for  a  long  time,  and,  in  addition 
to  being  delayed  at  N.,  lost  a  charter-party 
elsewhere,  as  she  did  not  arrive  before  the 
cancelling  date. 

The  owners  brought  an  action  to  recover  damages 
for  the  loss  thus  occasioned  to  them. 

Meld,  that  the  charterers  were  not  bound  to  have  a 
cargo  of  coal  ready  for  loading  immediately 
on  the  arrival  of  the  ship;  that  the  vessel 
obtained  a  loading  order  in  due  course  in  her 
colliery  turn  and  there  was  then  no  delay  on 
the  part  of  the  charterers,  and  therefore  the 
cargo  was  provided  within  a  reasonable  time ; 
that  the  option  to  select  the  particular  coal 
was  an  option  for  the  benefit  of  the  charterers, 
wlw  were  not  bound,  in  exercising  it,  to  consider 
the  benefit  or  otherwise  of  the  shipowners ;  and 
therefore,  aU  parties  being  acquainted  with  the 
practice  at  the  port  and  the  charterers  having 
acted  reasonably,  they  were  not  liable  for  the 
delay. 

Decision  of  Kennedy,  J.  affirmed. 

Little  V.  Stevenson  (74  L.  T.  Bep.  529;  (1896) 
A.  C.  108)  considered. 

Appeal  of  the  plaintiffs  from  the  jadgment  of 
Kennedy,  J.  delivered  on  the  2od  Dec.  1902. 

In  this  action  the  plaintiffs  claimed  damages 
for  the  detention,  at  New^castle,  New  South  Wales, 
of  the  sailing  ship  Snowdon,  which  was  chartered 
by  the  defendants  by  a  charter-party  dated  the 
14th  Feb.  1900.  which  provided  that 

The  ship  shall  with  all  possible  diapatoh  proceed  to 
such  loading  berth  as  freighters  may  name  at 
Newcastle,  New  Soath  Wales,  and  after  being  in  a 
loading  berth  as  ordered,  wholly  anballasted  and  ready 
to  load,  shall  there  load  in  the  asoal  and  oostomary 
manner  a  fall  and  complete  cargo  of  coals, 

as  ordered  by  charterers,  which  they  bind  themselves 
to  ship. 

The  coal  was  to  be  conveyed  to  the  west  coast 
of  America. 

On  the  25th  May  1900  the  defendants  informed 
the  plaintiffs  that  the  ship  was  to  be  loaded  with 
Wallsend  coal. 

The  Snowdon  did  not  arrive  at  Newcastle  until 
the  Ist  Sept.  1900.  There  was  a  great  demand 
for  Wallsend  coal,  and  she  did  not  obtain  a  load- 

(a)  Beported  by  W.  0.  Bibs.  Biq^  Barrister-afc-Law. 


ing  berth  until  the  15th  Dec.  1900.  The  defen- 
dants had  sold  a  cargo  of  Wallsend  coal  to  be 
shipped  by  the  8now£m,  and  the  buyers  refused 
to  accept  coal  from  any  other  colliery. 

The  custom  and  circumstances  under  which 
coal  is  loaded  at  the  port  of  Newcastle  are 
reported  in  Barque  Quilpu^  Limited  v.  Brown 
{ante,  p.  596) ;  but  in  this  case  the  form  of  the 
charter-party  was  different,  and  the  charterers 
were  not  the  owners  of  the  colliery. 

The  vessel  had  also  been  chartered  to  oonvej  a 
cargo  of  nitrate  from  the  west  coast  of  America, 
but  in  consequence  of  the  delay  at  Newcastle  she 
arrived  so  long  after  the  expected  date  that  the 
charter-party  was  cancelled.  The  plaintiffs  there- 
fore also  claimed  damages  for  the  loss  thus 
occasioned  to  them. 

Kennedy,  J.  held  that  the  contract  was  to  load 
the  Snowaon  in  her  regular  turn  at  the  Wallsend 
Oolliery,  and  this  had  been  done.  He  also  held, 
on  the  evidence  and  the  correspondence,  that  the 
plaintiffs  knew  what  the  custom  was  as  to  loading 
at  the  port;  and  that  the  defendants  had  not 
acted  unreasonably  either  in  selecting  Wallsend 
coal  or  refusing  to  substitute  another  coal,  as 
they  had  sold  a  cargo  of  WaiUend  coal  and  could 
not  induce  the  buyers  to  take  the  coal  from  either 
of  the  other  Newcastle  ooUieries. 

The  plaintiffs  appealed. 

Carver,  K.O.  and  Lech  for  the  appellants. — ^The 
charterers  had  no  right  to  postpone  the  loading 
for  any  length  of  time.  They  chose  the  ooal  with 
which  the  vessel  was  to  be  loaded,  and  were  boond 
to  have  it  ready.  They  must  take  the  risk  of  not 
being  ready  with  that  coal.  The  knowledge  of 
the  plaintiffs  that  the  ship  must  take  its  torn 
does  not  excuse  the  defendiuits.  The  selection  of 
the  Wallsend  Oolliery  as  the  one  fiom  which  the 
coal  was  to  come  was  not  a  reasonable  selection, 
and  when  the  8nou}don  arrived  thirty  other  ships 
were  waiting : 

Ardan    Steamship  Company  v.    Weir    and  Co., 

41  So.  L.  Bep.  230 ; 
Harris  v.  Dreetmon,  23  L.  J.  210,  Ex. ; 
Grant  v.  Ooverdale,  51  L.  T.  Rep.  472;  5  Asp.  Mar. 

Law  Cas.  353  ;  9  App.  Gas.  470 ; 
Kearon  v.  Pea/rson,  7  H.  &  N.  386 ; 
Carlton    Steamship     Company    v.     Cattle   MaU 

Packets   Company,  78   L.  T.  Bap.  661 ;  8  Aap. 

Mar.  Law  Cas.  402  ;  (1898)  A.  C.  486  ; 
Re  Richardson  cwd  M.  Samuel  and  Co.,  77  L-  T. 

Bep.  479 ;  (1898)  1  Q.  B.  261 ; 
Adams  v.  Royal  MaU  Steam  Packet  Company,  5 

C.  B.  N.  S.  492  ; 
Stephs7u  V.  Harris,  57  L  T.  Bep.  618 ;  6  Asp.  Mar. 

Law  Cas.  192 ; 
Kay  V.  Field,  47  L.  T.  Bep.  423;   4   Asp.  Mst. 

Law  Cas.  588 ;  10  Q.  B.  Div.  241  ; 
Elliott  V.  Lord,  48  L.  T.  Bep.  542 ; 
Oardiner  v.  Mac/arlane,  20  Sods.  Cas.  (4th  aeries), 

414; 
LUly  V.  Stevenson,  22  Sess.  Cas.  278  ; 

Asquith,  K.O.  and  /.  Fox  for  the  respondents. 
— There  was  no  obligation  on  the  charterers  to 
have  the  coal  ready.  The  plaintiffs  were  aware 
of  the  exceptional  difficulties  with  regard  to  the 
loading  of  Wallsend  coal  at  Newcastle  during  that 
year.  The  obligation  to  provide  the  cargo  did 
not  arise  until  the  vessel  was  at  its  berto,  and 
when  it  got  there  the  coal  was  ready  and  was 
loaded.    There  was  no  obligation  to  provide  coal 
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from  any  other  collierj  than  that  named  in  the 
charter-party : 

Little  T.  Stevenson,  74  L.  T.  Bep.  529 ;  8  Asp.  Mar. 

Law  Cm.  162  ;  (1896)  A.  C.  108  ; 
Tharais  Sulphur  and  Copper  Company  v.  Morel 

Brothers  and  Co.^  65   L.  T.  Bep.  659;    7  Asp. 

Mar.  Law  Caa.  106 ;  (1891)  2  Q.  B.  647 ; 
Bulman  y.  Fenwick,  69  L.  T.  Bep.  651 ;  7    Asp. 

Mar.  Law  Cas.  388 ;  (1894)  1  Q.  B.  179»  183  ; 
Dohell  T.  Oreen,  82  L.  T.  Bep.  314 ;  9   Asp.  Mar. 

Law  Cas.  53 ;  (1900)  1  Q.  B.  526. 

Carver,  K.O.  in  reply. 

Yauohan  Williams,  L.J. — In  this  case  the 
charter-party  contains  no  mention  of  "regular 
turn/'  and  runs  thas :  *'  The  ship  shall  with  aXi 
possible  dispatch  proceed  to  such  loading  berth  as 
freighters  may  name  at  Newcastle,  New  South 
Wales,  and  aiter  being  in  a  loading  berth  as 
ordered,  wholly  unballasted  and  ready  to  load 
.  .  .  shall  there  load  in  the  usual  and  custo- 
mary manner  a  full  and  complete  cargo  of  "  (then 
there  is  a  blank  in  which  the  charterers  had  the 
right  to  insert  the  name  of  the  Newcastle  coals 
they  wished  to  have,  and  they  did  insert  "  Walls- 
end  coals")  "as  ordered  by  charterers,  which 
they  bind  themselves  to  ship."  Then  follow  the 
exceptions,  but  they  are  immaterial,  because 
neither  side  relies  on  them.  The  case  for  the 
plaintiffs,  who  are  the  appellants,  is  that  those 
words  constitute  an  absolute  undertaking  on  the 
part  of  the  charterers  that  they  would  nave  the 
cargo  of  coals  ready  to  put  on  board  as  soon  as 
the  loading  berth  was  obtained  according  to  the 
custom  of  the  port,  and  it  is  said  that  a  load- 
ing berth  might  have  been  obtained  at  a  very 
much  earlier  date  than  in  fact  it  was,  if  the 
charterers  had  not  failed  to  perform  their  duty, 
and  that  their  failure  to  perform  their  duty 
was  the  cause  of  the  ship  bemgso  long  in  getting 
a  berth.  Now,  if  the  appellants  could  show  that 
the  reason  of  the  berth  not  being  given  was  tbat 
the  charterers  failed  in  their  du^,  no  doubt  they 
would  be  entitled  to  succeed.  But,  according  to 
my  judgment,  they  have  not  done  so.  The  case 
seems  to  be  covered  by  the  judgment  of  Lord 
Herschell  in  Little  v.  Stevenson  (ubi  attp.),  which 
decided  that  it  was  not  the  duty  of  the  charterer 
to  have  lus  cargo  ready  to  load  on  the  mere 
chance  of  getting  a  berth.  Lord  Herschell  took 
the  view  that  if  in  the  ordinary  course  it  might 
be  expected  that  a  berth  would  be  available  if  the 
cargo  was  ready,  and  the  charterer  took  upon 
himself  the  obUgation  of  having  a  cargo  re^y, 
the  loss  of  the  Mrth  would  be  due  to  a  f tdhire 
in  duty  by  the  charterer.  For  the  appellants 
Mi.  Carver  relied,  among  other  cases,  on  Urant  v. 
Coverdale  {ubi  8ttp.).  In  delivering  judgment  in 
that  case  Lord  Selbome  draws  a  distinction 
between  loading  and  that  which  is  preliminary 
to  loading  having  the  cargo  there  ready  to  load, 
and  he  pointed  out  that  where  there  are 
exceptions  in  the  charter-party  which  relate 
to  the  loading,  nothing  in  those  exceptions 
would  relieve  the  charterers  or  merchants 
fn)m  the  obligation  to  have  the  cargo  there 
I'oady  to  load.  The  decision  in  that  case  is 
shortly  put  by  the  Earl  of  Selbome,  L.O.  thus : 
**  With  that  observation  I  proceed  to  notice  that  it 
ifi  not  denied,  and  cannot  be  denied,  that,  unless 
those  words  of  exception  according  to  their 
proper  construction  take  this  case  which  has 
^ppened  out  of  the  demurrage  clause,  the  mere 
Vol.  IX.,  N.  8. 


fact  of  frost  or  any  other  thing  having  impeded 
the  performance  of  that  which  the  charterer  and 
not  the  shipowner  was  bound  to  perform  will 
not  absolve  him  from  the  consequences  of  keeping 
the  ship  too  long.  That  was  decided  under 
circumstances  very  similar  in  many  respects  in 
the  case  of  Kearon  v.  Pearson  {ubi  sv/p.),  and 
decided  expressly  on  the  ground,  as  was  pointed 
out,  I  think,  by  all  the  learned  judges,  certainly 
by  my  noble  and  learned  friend  here  present 
(Lord  Bramwell),  by  Wilde,  B.,  and  by  Pollock, 
O.B.,  that  there  was  no  contract  as  to  the  par- 
ticular  place  from  which  the  cargo  was  to  come, 
no  contract  as  to  the  particular  manner  in  which 
it  was  to  be  supplied,  or  how  it  was  to  be  brought 
to  the  place  of  loading,  and  that  therefore  it  could 
not  be  supposed  that  the  parties  were  contracting 
about  any  such  thing."  Bub  the  present  case  is 
entirely  different  from  the  case  referred  to  by 
Lord  Selbome,  for  it  is  a  case  in  which  the  source 
from  which  the  coal  was  to  come  was  expressly 
defined.  When  that  is  so,  I  think  it  is  impossible 
to  lay  down  an  absolute  rule  that  the  charterer 
undertakes  an  unqualified  obligation  to  have  the 
cargo  ready  whenever  it  may  be  reasonably  expected 
that  there  may  be  a  berth  for  the  ship  if  the  cargo 
is  ready.  It  may  be  so  sometimes,  but  it  is  impos- 
sible to  say  that  it  must  be  so.  Now,  in  the 
present  case,  what  is  the  contract  so  far  as  the 
source  of  coal  is  concerned,  and  what  is  the  know- 
ledge of  the  parties  to  the  contract?  I  take  it 
that  one  cannot  exclude  the  knowledge  of  the 
parties  in  the  consideration  of  this  matter, 
because,  after  all,  what  we  have  to  consider  here 
is,  what  was  a  reasonable  time  either  for  the  pro- 
vision of  the  cargo  or  for  the  commencement  of 
the  loading,  and,  when  you  are  considering  what 
is  a  reasonable  time,  it  seems  to  me  obvious  that 
you  must  take  into  consideration  those  circum- 
stances, which  were  known  to  both  parties  to  the 
contrdct  at  the  date  of  the  contract,  and  were 
taken  into  consideration  by  both  the  parties  as 
affording  the  basis,  and  foundation  of  the  con- 
tract. In  the  first  place,  the  source  of  the  coal  is 
defined  by  this  contract;  first,  the  coal  is 
to  be  loaded  at  Newcastle,  New  South  Wales; 
secondly,  the  charterer  is  to  have  the  right  to 
name  the  particular  colliery  from  which  the  coal 
is  to  come ;  thirdly,  it  was  within  the  knowledge 
of  all  the  parties  that  the  port  of  Newcastle,  New 
South  Wales,  serves  a  limited  number  of  collieries 
which  are  adjacent  to  that  port,  and  serves  no 
other  collieries  whatsoever.  The  whole  of  the 
coal  which  is  loaded  at  Newcastle,  New  South 
Wales,  is  the  coal  which  is  the  product  of  these 
collieries.  It  was  known  also  to  both  the  parties 
to  the  contract  that  the  output  of  these  collieries 
was  a  very  limited  output,  not  exceeding  1I(X) 
tons  a  day ;  and  also  that  if  sailing  ships  went  to 
this  port  of  Newcastle,  New  South  Wales,  the 
loading  would  have  to  take  place  according 
to  the  regulations  of  the  port  there,  and 
that  a  ship  could  only  get  a  loading  berth 
if  what  is  called  a  *'  loading  order  "  had  been 
obtained  from  the  colliery — that  is  to  say,  if  the 
circumstances  were  such  that  according  to  the 
colliery  turn  that  vessel  was  entitled  to  have  such 
loading  order.    It  was  also  known  to  both  of  the 

Sarties  here  that  sailing  ships  undoubtedly  were 
etained  a  very  long  time  before  they  could  in 
ordinary  course  get  their  loading  order  from  the 
colliery.     This  very  ship,   the  anowdon,  in  the 

4  H 


602 


MARITIME  LAW  CASES. 


Ct.  of  App.] 


JONBS  LiMITBD  V.   GbEBN  AND  CO. 


[Ot.  of  App. 


year  previous  to  the  year  of  this  charter-party, 
had  to  wait  for  eighty-three  days  in  order  to  get  a 
loading  order  according  to  the  colliery  torn.  As 
the  result  of  all  that,  I  have  come  to  the  concla- 
sion  that  all  the  parties  to  this  contract  assumed 
as  the  basis  of  the  transaction  that  there  would 
and  must  be  more  or  less  delay,  according  to  the 
loading  turn  at  the  colliery.  I  have  only  one 
more  word  to  say  about  this.  It  is  true  that  the 
correspondence  took  place  between  the  parties 
after  February,  which  was  the  date  of  the  charter- 
party,  still,  when  it  is  considered,  I  cannot  help 
seeing  from  that  correspondence  that  the 
charterers  and  shipowners,  both  of  them,  were 
contracting  in  view  of  this  state  of  things ;  and 
really  as  time  went  on  and  it  came  to  the  know- 
ledge  of  the  parties  that  there  was  likely  to  be  a 
long  *'  stem,"  as  it  is  called  in  the  correspondence, 
both  parties  assume  that  this  long  **  stem  "  is  a 
burden  which  both  will  have  te  bear,  and  that 
neither  party  tekes  upon  himself  the  risk  of  the 
long  '*  stem  " ;  and,  eventually,  when  it  is  certain 
that  the  waiting  will  be  for  a  long  time,  the 
shipowners  write  to  the  charterers  to  ask  the 
charterers  to  ti'y,  as  a  matter  of  grace,  if  they 
can  ^et  the  purchasers  of  the  cargo,  who  had 
purchased  Wallsend,  to  change  it  to  some  other 
coal,  and,  although  the  charterers  did  their  best, 
they  were  unable  to  effect  this.  It  seemH  to  me 
that  all  these  things  which  I  have  referred  to 
clearly  bring  this  case  within  the  authority  of 
Hams  V.  Sreeaman  (tf^i  sup.),  which  is  most 
admirably  summarised  by  Mr.  Carver  in  his  book 
on  Carriage  by  Sea,  and  the  particular  passage  to 
which  I  &sire  to  call  attention  is  this.  After 
dealing  with  what  I  may  call  the  general  duties 
of  the  shipowner  and  the  charterer  in  the  earlier 
section,  he  says  (sect.  254) :  '*  On  the  other  hand, 
the  charterer  cannot  be  assumed  to  have  the  cargo 
ready  if  it  is  expressly  to  be  provided  from  a  par- 
ticular place  and  the  charter  has  been  made  in  view 
of  circumstances  by  which,  as  the  parties  know, 
the  procuring  of  a  cargo  from  that  place  may  be 
delayed.  And  if  in  such  a  case  no  arrangement 
is  made  as  to  the  time  in  which  the  loading  is 
to  be  done,  the  charterer  will  be  allowed  a 
reasonable  time  for  getting  the  cargo,  having 
regard  to  the  known  sources  of  delay."  It  seems 
to  me  that  the  present  case  exactly  falls  within 
this  passage.  It  was  a  case  of  a  cargo  to  be  pro- 
video  from  a  particular  place.  The  charter  was 
made  in  view  of  certein  circumstances  by  which, 
as  the  parties  knew,  the  procuring  of  a  cargo 
from  that  place  might  be  delayed.  There  is  no 
arrangement  in  this  case  as  to  the  time  in  which 
the  loading  is  to  be  done,  and  under  these  cir- 
cumstances, in  my  judgment,  this  charterer  was 
entitled  to  a  reasonable  time  for  getting  the 
cargo,  having  regard  to  the  known  sources  of 
delay  which  I  have  already  specified,  with  refer- 
ence to  these  collieries  adjacent  to  this  port. 
Under  these  circumstances,  what  has  the  learned 
judge  found  P  He  has  found  as  a  fact — because 
really  this  is  fact  and  not  law — that  there  was 
nothing  done  unreasonably,  and  nothing  left  un- 
done which  the  charterer  reasonably  ought  to  have 
done  in  this  case.  The  only  suggestion  that  is  made 
as  to  anything  the  charterer  could  have  done  is 
that  he  could  have  substituted  another  coal.  To 
my  mind,  he  did  all  that  he  could  be  reasonably 
expected  to  do  when  he  did  his  best  to  get  the 
person  who  became  the  purchaser  under  a  con- 


tract he  made  to  agree  to  accept  another  and  a 
different  coal  than  the  Wallsend  coal.  I  will 
assume  here  another  coal  could  have  been  got, 
but  it  seems  to  me  on  the  authorities  cited  before 
us,  which  I  really  do  not  think  I  am  bound  to 
go  into  at  length,  that  this  option  which  the 
charterers  had  nere  to  select  the  particular  coal 
was  an  option  which  they  had  to  exercise  for  their 
own  benefit,  and  they  had  a  right  to  determine 
what  that  coal  was,  not  when  the  ship  arrived  in 
New  South  Wales,  but  at  any  period  they  chose 
which  they  found  commercially  convenient  after 
the  date  of  the  charter-party.  The  observations 
which  are  made  by  Lord  Wensleydale — Parke,  B. 
as  he  was  then — ^in  Harris  v.  Dreesman  (ubi 
snp,)  are  extremely  pertinent,  and,  after  aU,  tiiey 
are  to  my  mind  summarised  with  perfect  acouraoy 
in  the  passage  I  have  read  from  Mr.  Carvers 
book.  Under  these  circumstences  I  think  that 
the  judgment  of  Kennedy,  J.  in  this  case 
must  be  affirmed,  and  this  appeal  dismissed  with 
coste. 

BOMBB,  L.J. — I  am  of  the  same  opinion.    The 
first  point  taken  on  behalf  of  the  appellants  is 
that  the  charterers  were  bound  to  have   their 
cargo  of  coal  ready  for  loading  immediately  on 
the  arrival  of  the  ship  at  Newcastle ;  and,  that 
being  so,  the  charterers  are  liable  for  the  delay  in 
loading  which  in  fact  occurred.    But  when  the 
charter-party  here  is  looked  at^  it  is  clear  that, 
when  according  to  the  option  given  to  the  char- 
terers they  selected  the  Wallsend  as  the  colliery 
from  which  the  coal  should  be  loaded,  the  charter- 
party  became  one  dealing  with  a  cai^o  coming 
from  that  special  colliery  at  the  special  port  of 
Newcastle;   and   I  may  incidentally  point  out 
that  it  was  a  charter-party  where  no  special  time 
was  fixed  by  agreement  as  to  the  loading  and  no 
special  provision  made  as  to  it.    Now,  on  the 
facte  it  is  clear  that  both  parties  knew  all  the 
relevant  facte  connected  with  the  practice  of 
berthing  ships  at  Newcastle  in  order  to  load  ooai 
from  the  colleries  there ;  and  I  have  no  hesitation 
in  saying  that,  in  my  opinion,  it  would  not  be 
carrying  out  the  true  intention  of  the  parties  and 
the  true  meaning  of  this  charter-party  if  we  did 
not  hold,  as  I  think  it  ought  to  be  held,  that  the 
parties  contracted  with  rSerence  to  that  common 
knowledge.     What  the  practice  is  as  to  berthing 
ships  at  the  port  of  Newcastle  has  already  been 
fully  dealt  with  by  this  court  in  Barque  QuUpve 
Limited  v.  Brown  (ante,  p.  596).    Both  parties 
knew  of  it ;  and  clearly  this  contract  of  charter- 
party  must  be  dealt  with  having  regard  to  the 
common  knowledge  of  what  was  the  practice  at 
Newcastle.      I     agree    with      what     Yaaghan 
Williams,  L.J.  has  said  as  to    the    statement 
of  the  law  contained  in  the  passage  of  the  well- 
known  book  by  Mr.  Carver,  which  he  has  read. 
I  think  the  principle  there  laid  down  is  a  true 
principle,  and  is  borne  out  by  Harris  v.  Dreesman 
(ubi  sup),  and  also  by  the  decision  of  the  House 
of  Lords  in  lAHle  v.  Stevenson  {ubi  sup.).    Apply- 
ing that  principle  to  the  present  case,  I  thmk, 
subject  to  the  question  whether  the  charterers 
acted  unreasonably  in  selecting  this  particoltf 
Wallsend  Colliery,  the  shipowners  cannot  com- 
plain of  the  delay  that  arose  in  the  loading  berth 
hemg  obtained.    That  delay  arose  by  reason  of  tho 
practice  of  the  port  known  to  both,  and,  as  I  have 
said,  considered  by  both  with  reference  to  this 
contract  and  owing  to  circumstances  which  were 
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nnavoidable  as  far  as  ooncems  the  charterers. 
After  the  loading  berth  was  obtained  there  was 
admittedly  no  delay  on  the  part  of  the  charterers, 
and  nnder  those  circumstanoes  it  appears  to  me 
impossible  for  ns  to  say  the  charterers  had  not 
got  the  carffo  ready  in  a  reasonable  and  proper 
time  according  to  the  trae  contract  between  the 

garties.  I  do  not  think  the  two  Scotch  cases  which 
ave  been  cited — viz.,  Lilly  y.  Stevenson  (ubi  sup.) 
and  Cfardiner  v.  Macfarlane  {ubi  su/p.) — are  autho- 
rities bearing  upon  thepresent case.  In Arda/n 
Steamship  Company  v.  Weir  and  Co,  (ubi  sup,)  no 
common  knowledge  of  the  practice  of  the  port 
was  alleged  or  proved ;  and  tne  case  of  Hams  v. 
Dreesman  (ubi  sup,)  and  the  principle  there 
referred  to  does  not  seem  even  to  have  been 
mentioned.  The  other  Scotch  case,  Oardmer  v. 
Macfarlane,  as  will  be  seen  when  the  exact  ques- 
tions there  decided  are  carefully  considered,  really 
has  no  bearing  upon  the  question  before  us.  That 
beine  so,  the  only  other  question  in  this  case  is 
wheuier  in  selecting  the  Wallsend  Colliery  the 
charterers  acted  unreasonably.  AU I  need  say  is 
that  that  allegation  is  not  proved  to  my  satisfac- 
tion. In  considering  questions  of  this  kind,  the 
principle  laid  down  by  Bowen,  L.J.  in  Tharsis 
Sulphur  and  Copper  Company  v.  Morel  Brothers 
ana  Co,  (vhi  sup.)  ought  always  to  be  borne  in 
mind.  In  that  case,  when  dealing  with  the  ques- 
tion as  to  whether  the  option  given  to  a  charterer 
has  been  properly  exercised  in  reference  to  such 
cases  as  tbis,  he  said :  **  The  option  is  given  for 
the  benefit  of  the  person  who  has  to  exercise  it. 
He  is  bound  to  exercise  it  in  a  reasonable  time, 
but  is  not  bound,  in  exercising  it,  to  consider  the 
benefit  or  otherwise  of  the  other  party."  Apply- 
ing that  principle  here,  it  is  clear  to  me  that  the 
learned  judge  in  the  court  beiow  came  to  the 
right  conclusion,  that  the  charterers  did  not  act 
unreasonably. 

Stirling,  L.J. — ^I  am  of  the  same  opinion.  It 
was  not  disputed  that  under  this  charter-party 
the  charterers  were  bound  to  have  a  full  and 
complete  cargo  of  coals  in  readiness  whenever 
the  ship  was  in  a  loading  berth.  That  duty  has 
been  fulfilled.  No  question  arises  as  to  tbat,  but 
what  is  contended  is  that  the  defendants  are 
liable  in  respect  of  the  delay  which  occurred 
before  the  ship  got  into  the  loading  berth.  As 
to  that,  it  seems  to  me  that  the  obligations  of  the 
charterers  are  such  as  stated  by  Lord  Herschell 
with  reference  io  another,  though  very  similar, 
charter-par^,  in  the  case  of  Little  v.  Stevenson 
(ubi  sup,).  He  says  :  "  Undoubtedly  that  would 
impose  by  implication  upon  the  charterer  the 
duty  of  aoing  any  act  that  was  necessary  on  his 
part,  according  to  the  custom  of  the  port,  to 
enable  her  to  get  a  berth.  He  could  not  defend 
himself  from  a  complaint  of  the  shipowner  that 
his  vessel  had  been  delayed  by  saymg  that  she 
was  not  in  a  berth  when  she  was  not  there  because 
the  charterer  himself  had  failed  in  some  duty  to 
do  some  act  on  his  part  to  enable  her  to  get 
there.*'  And  then,  later  on,  he  addd  :  '*  I  do  not 
for  a  moment  deny  that  he  is  bound  to  do  what- 
ever is  reasonable  on  his  part  with  the  view  of 
getting  the  ship  berthed  at  the  earliest  period 
that  is  reasonably  possible."  The  question  which 
it  seems  to  me  we  have  to  decide  is  whether  the 
defendants,  the  charterers,  omitted  to  do  any- 
thing that  was  reasonable  on  their  part  with  a 
view  of  getting  the  ship  berthed  at  the  earliest 


period  that  was  reasonably  possible.  It  seems  to 
me,  regard  being  had  to  the  facts  proved  in  this 
case,  and  in  particular  to  the  circumstances  which 
were  known  to  all  the  parties  to  the  charter- 
party  when  it  was  entered  mto,  that  to  their 
knowledge  the  obtaining  of  a  cargo  at  Newcastle 
might  be  delayed.  I  cannot  think  that  the 
defendants  failed  in  doing  anything  that  was 
reasonably  possible  for  the  purpose  which  I  have 
mentioned.  With  regard  to  the  case  of  Ardan 
Steamship  Company  v.  Weir  and  Co.  (ubi  sup,), 
it  appears  to  me  that,  although  the  charter- 
party  seems  to  have  been  in  almost  identical 
terms  with  the  present,  the  facts  which  were 
established  in  that  case  were  different.  First  of 
all  the  learned  judge  found  that  there  was  an 
absolute  failure  in  the  duty  of  the  charterer  to 
provide  a  cargo  at  the  proper  time ;  and,  secondly, 
there  was  no  evidence  of  such  a  state  of  know- 
ledge as  is  proved  in  the  present  case,  which, 
upon  the  authority  of  Hams  v.  Dreesman  (vhi 
sup.)y  ought  to  be  taken  into  consideration.  I 
agree,  tlTerefore,  that  the  appeal  must  be  dis- 
missed. 

Solicitors :  for  the  appellants,  W,  A,  Crumv  and 
iS^ofi;  for  the  respondents,  Pa'^ker,  Oarrett,  Holm^n- 
and  Houjden. 
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Thursday,  June  9, 1904. 

(Before  Babnes,  J.  and  Trinity  Mastbbs.) 

Thb  Cato  Bonito.  (a) 

Salvage — Lifeboat — Launchers — Bight  to  recover 

salvage. 

A  vessel  beina  in  distress  off  the  coast,  Weboats 
were  launcned  with  a  view  to  salve  either  life 
or  property.  Under  the  regulations  of  the 
Boyal  National  Lifeboat  Institution,  which 
owned  the  lifeboats,  in  the  event  of  life  only 
being  salved  the  crews  of  the  lifeboats  are 
remunerated  by  the  Lifeboat  Institution,  and  in 
the  event  of  property  being  salved  the  crews  of 
the  lifeboats  are  remunerated  by  the  award 
which  may  be  viadefor  salving  the  property. 

The  lifeboats  which  ultimately  rendered  salvage 
services  to  property  and  not  to  life  were  launched 
with  the  assistance  of  certain  men,  members  of 
a  company  of  fishermsn.  These  msn  brought 
an  action  against  the  owners  of  the  property 
salved  to  recover  salvage  for  the  services  rendered 
by  them  in  assisting  to  launch  the  lifeboats. 

Held,  that  those  who  assisted  to  launch  the  life- 
boats were  entitled  to  maintain  an  action  for 
salvage. 

In  this  action  two  salvage  suits  were  consolidated 
and  tried  top^ether. 

The  plaintiffs  in  the  first  suit  were  the  ooz- 
swaius  and  crews  of  the  lifeboats  Bobert  and 
Mary  Ellis  and  TJpgang,  which  were  owned  by  the 
Royal  National  Lifeboat  Institution. 

The  Bobert  and  Mary  Ellis  was  stationed  at 
Whitby,  was  manned  by  a  crew  of  thirteen  hands 
all  told,  and  was  of  the  value  of  8002. 

(a)  Reported  by  Liohbl  F.  0.  Dabbt,  Beq.,  Barrister-et-Law. 
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The  Upgang  was  stationed  at  TJpgang,  which  is 
a  little  to  the  north  of  Whitby,  was  maimed  by  a 
crew  of  fourteen  hands  all  told,  and  was  of  the 
value  of  800i. 

The  plaintiffs  in  the  second  suit  were  ninety- 
nine  men,  members  of  a  company  of  fishermen 
and  boatmen  at  Whitby,  who  man  and  launch  the 
lifeboats  Eobert  and  Mary  Ellis  and  Upgang. 
On  a  summons  to  man  the  boats,  the  members  of 
the  company  who  first  assemble  form  the  crew  of 
the  lifeboats,  and  the  requisite  number  of  the 
remainder  assist  in  launching  them. 

The  Cayo  Bonito  was  a  screw  steamship  of  3427 
tons  gross  and  2213  tons  net  register,  was  fitted 
with  engines  of  1800  horse  power  effective,  and  was 
manned  by  a  crew  of  thirty-one  hands  all  told.  At 
the  time  the  services  were  rendered  to  her  she 
was  on  a  voyage  from  South  Shields  to  Galveston 
in  water  ballast,  with  about  250  tons  of  slag 
ballast  on  deck,  and  fifty  tons  of  slag  ballast  in 
her  holds.  The  value  of  the  Cayo  ionito  was 
34.000Z. 

About  9  p.m.  on  the  21st  Jan.  1904  the  Cayo 
Bonito  while  in  charge  of  a  North  Sea  pilot  got 
ashore  to  the  northward  of  Whitby  on  the  Upgang 
Bocks. 

About  9.30  p.m.  word  was  brought  to  the  cox- 
swain of  the  Mobert  and  Mary  Ellis  that  the  Cayo 
Bonito  was  ashore.  The  crew  of  the  Robert  and 
Mary  Ellis  were  at  once  mustered,  and  with  the 
help  of  forty-one  of  the  plaintiffs  in  the  second 
suit  the  lifeboat  was  launched.  The  tide  at  the 
time  was  about  four  hours  ebb,  the  wind  was 
from  the  N.W.  by  N.  and  a  strong  sea  was 
running. 

The  Robert  and  Mary  Ellis  reached  the  Cayo 
Bonito  shortly  after  10  p.m.,  and,  in  answer  to  a 
hail  from  the  master  of  the  Cayo  Bonito,  the  cox- 
swain of  the  lifeboat  boarded  her  and  found  that 
the  ballast  tanks  had  been  run  out  and  some  of 
tbe  slag  ballast  bad  been  jettisoned. 

The  master  of  the  Cayo  Bonito  then  asked  the 
coxswain  of  the  Robert  and  Mary  EUis  to  do  what 
he  could  to  float  the  vessel.  The  coxswain  there- 
upon got  an  anchor  slung  on  to  the  bows  of  the 
lifeboat,  and  this  was  taken  away  to  the  N.E.  and 
lowered  with  120  fathoms  of  wire  hawser  attached 
to  it. 

Meanwhile  the  Upgang  had  been  manned  and 
launched  by  some  forty  of  the  plaintiffs  in  the 
second  suit,  and  this  was  only  accomplished  after 
some  difficulty,  the  lifeboat  having  to  be  recar- 
riaged  on  one  occasion. 

The  launch  was,  however,  ultimately  success- 
fully accomplished,  and  the  Upgang  finally 
reached  the  Cayo  Bonito  and  took  an  anchor  and 
125  fathoms  of  manilla  on  board.  The  Robert  and 
Mary  Ellis  then  towed  the  Upgang  away  to  the 
N.E.  by  N.  and  the  anchor  was  then  dropped. 

The  jettison  of  the  ballast  proceeded,  and  at 
2.30  a.m.  on  the  22nd  Jan.  when  the  tide  made, 
the  coxswain  of  the  Robert  and  Mary  Ellis  told 
those  on  the  Cayo  Bonito  to  heave  on  their 
anchors,  and  after  about  an  hour's  heaving  the 
engines  of  the  Cayo  Bonito  were  worked  full 
speed  astern,  and  the  Cayo  Bonito  gradually 
came  off,  and  about  4.30  a.m.  was  anchored  in  a 
place  of  safety. 

The  defendants  admitted  that  salvage  services 
were  rendered  by  the  crews  of  the  lifeboats,  and 
that  they  were  engaged  to  lay  out  anchors,  bat 
they  alleged  that  the  warp  attached  to  the  anchor 


laid  out  by  the  Upgang  parted  almost  at  once, 
and  that  the  anchors  were  of  little  use.  They 
further  alleged  that  the  work  done  consisted  in 
laying  out  the  anchors  only,  and  that  it  could 
have  been  done  equally  well  by  the  crew  of  the 
Cayo  Bonito,  and  paid  into  court  the  sum  of 
2502.  which  they  alleged  was  sufficient  to  satisfy 
all  claims  of  the  crews  of  the  lifeboats. 

As  to  the  claim  of  the  men  who  assisted  in  the 
launching,  the  defendants  denied  that  any  salvage 
services  were  rendered  by  the  launchers,  and  fur- 
ther alleged  that  if  they  had  assisted  in  the 
launching  the  launch  had  taken  place  for  the 
purpose  of  saving  life,  and  that  under  the  rules  of 
the  Lifeboat  Institution,  the  lifeboats  could  not 
be  used  for  the  purpose  of  salving  property  until 
they  reached  the  Cayo  Bonito.  Tbey  also  alleged 
that  the  launchers  were  employed  and  entitled  to 
be  paid  either  by  the  Lifeboat  Institution  or  by 
the  crews  of  the  lifeboats. 

The  general  regulations  of  the  Royal  National 
Lifeboat  Institution  which  deal  with  the  launch- 
ing of  the  lifeboats  owned  by  the  institution  are 
as  follows : 

18.  The  lifeboat  is  never  to  be  lannohed  for  any  pnrpoas 
other  than  for  saving  life  without  the  direct  sanction  of 
the  honorary  seoretary  or  of  some  other  authority  oon- 
nected  with  the  local  committee,  and  on  no  account  to 
be  used  for  other  purposes,  to  the  injury  of  private 
interests. 

Art.  20  prescribed  the  payments  to  be  made  to 
each  of  the  crew  for  going  afloat  in  the  lifeboet 
to  save  life  at  different  times  and  seasons,  and 
provided  that  a  similar  variation  in  pay  should  be 
allowed  to  the  helpers  as  the  launchers  were 
called  in  the  regulations. 

24.  When  a  lifeboat  has  been  launched  for  the  pur- 
pose of  saving  life,  and  it  is  found  on  arriving  at  the 
vessel  in  danger  that  the  master  or  other  responsible 
person  in  charge  wishes  to  engage  the  services  of  the 
lifeboat*B  crew  to  endeavour  to  save  the  vessel,  the  life- 
boat's crew  are  at  liberty  to  accept  an  engagement  with 
such  master  or  other  responsible  person  in  charge  for 
thin  purpose  and  to  make  use  of  the  lifeboat  under  tbe 
following  conditions :  (a)  That  all  reasonable  care  be 
taken  of  the  lifeboat  and  its   gear.      (6)  That  it  be 
clearly  understood  that  the  position  of  the  lifeboat's 
crew  towards  tbe  institution  is  changed  from  a  lifeboat 
crew  endeavouring  to  save  life,  and  entitled  to  be  paid 
for  such  endeavours  by  the  institution,  to  a  part/  of 
salvors  who  have  borrowed  the  lifeboat  for  proper^ 
salvage  purposes,  for  the  remuneration  of  which  serrioee 
they  are  to  look  to  the  person  in  chargcuof  tbe  vessel 
who  has  engaged  them.    Should  the  boat  be  damaged 
while  rendering  such  services  the  cost  of  repair  to  be 
met  by  the  salvors,    (c)  Should  the  attempts  of  the  life- 
boat  crew  to  salve  the  vessel  be  successful,  but  tbe 
amount  of  salvage   money  paid  them  be  less  than  tbe 
amount  the  crew,  helpers,  Ac,  would  have  been  entitled 
to  for  an  endeavour  to  save  life^  the  difference  will  be 
made  good  by  the  institution.    Should,  however,  tbey 
be  unsuccessful  in  salving  the  vessel  they  will  be  paid 
by  the  institution  as  though  they  had  launched  for  the 
purpose  of  saving  life. 

Evidence  was  also  given  that  when  the  crew  of 
the  lifeboat  was  paid  by  the  institution  for  going 
afloat  for  the  purpose  of  saving  life  each  of  the 
launchers  was  also  paid  by  the  institution  a  sum 
equal  to  one-fifth  of  the  sum  paid  to  each  of  the 
crew. 

Laing,  K.C.  and  L.  Batten  for  the  plaintiffs  tbe 
crews  of  the  lifeboata. 
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A,  Adair  Boche  for  the  plaintifEs  in  the  second 
salt,  the  launchers. — The  nrst  defence  is  that  the 
launchers  were  employed  and  entitled  to  be  paid 
by  the  institution.  That  is  not  the  fact,  for  when 
the  lifeboats  are  engaged  to  saWe  property  the 
position  of  the  launchers  as  well  as  of  the  crews 
of  the  lifeboats  is  changed  under  rule  24  {b)  of  the 
general  regulations,  and  they  have  to  look  to  a 
salvage  award  for  their  remuneration.  The 
second  defence  is  that  the  lifeboat  crews  under- 
took to  remunerate  the  launchers,  but  they  did 
not  do  so,  thoueh  if  they  received  the  whole  sum 
awarded  as  salvage,  they  would  pay  over  some- 
thiog  to  those  who  assisted  to  launch  the  boats. 
Those  who  assist  in  launching  are  salvors  because 
without  their  assistance  the  salvage  services  could 
never  have  been  rendered,  and  in  such  cases  not 
only  those  actually  employed  but  those  who  stay 
behind  are  entitled  to  salvage : 

The  Enchantress,  2  L.  T.  Bep.  574 ;  Lnsh  93  ; 
The  Cokdiz  and   The  Boyne,  35  L.  T.  Bep.  602 ; 
3  Aep.  Mar.  Law.  Cas  832. 

The  position  of  those  who  launch  is  analogous  to 
that  of  the  lifeboat  men  who  were  treated  as  part 
of  the  crew  of  a  tug  : 

The  Auguste  Legemhrej  86  L.  T.  Bep.  358  ;  9  Aap. 
Mar.  Law.  Cas.  279 ;  (1902)  P.  123. 

Aspindllt  K.C.  and  B,  H.  Balloch  for  the  defen- 
dants.— As  no  leave  had  been  given  under  rule  18 
of  the  general  regulations,  these  lifeboats  must 
have  been  launched  to  salve  life  and  not  property. 
The  subsequent  engagement  of  the  li^bc^t  by 
the  master  of  the  Cayo  Bonito  to  salve  property 
cannot  convert  the  lauuohing  of  the  lifeboats  into 
a  salvage  service  rendered  to  property.  Those 
who  launch  the  boat  cannot  render  their  services 
de  bene  ease.  They  are  not  acting  on  the  salvage 
principle  of  no  cure  no  pay,  because  even  if  pro- 
perty was  not  salved  they  would  be  paid  some- 
thing by  the  institution. 

A.  Adair  Boche,  in  reply. — The  reference  to 
helpers  in  rule  24  (c)  of  the  general  regulations 
of  the  National  Lifeboat  Institution  shows  that 
the^engagement  of  the  lifeboat  to  salve  the  vessel 
entitles  the  launchers  to  salvage.  Under  rule  24  (6) 
if  the  lifeboat  had  been  damaged  in  rendering 
the  services  to  the  property  salved  the  launchers 
as  well  as  the  crew  would  have  been  liable  for  the 
cost  of  repairing  it. 

Babkbs,  J. — In  this  case  Thomas  Langlands 
and  twenty-seven  others,  who  formed  the  crews 
of  the  lifeboats  Bobert  and  Mary  Ellis  and  the 
Upgang,  and  Thomas  Day  Cass  and  ninety-eight 
others,  who  assisted  in  launching  the  two  life- 
boats, claim  against  the  owners  of  the  Cayo 
Bonito  for  salvage  services,  which  it  is  said  were 
rendered  to  that  vessel  on  the  i^|f  ht  of  the  2l8t 
Jan.  and  the  morning  of  the  2§nd  Jan.  1904. 
The  Cayo  Bonito  is  a  steamship  of  3427  tons 
gross  register,  with  engines  worsing  up  to  1800 
horse  power  effective,  and  was  on  a  voyage  from 
South  Shields  to  Galveston  in  water  ballast  with 
some  farther  ballast  on  deck  and  in  her  hold, 
manned  by  a  crew  of  thirty,  two  hands  all  told. 
An  accident  of  a  somewhat  extraordinary  character 
appears  to  have  happened  in  the  course  of  the 
yoyaffe  coming  down  the  coast  when  nearly  off 
Wnitoy,  because  the  captain  says  that  the  ship 
was  put  ashore  owing  to  the  fact  that  the  North 
Sea  pilot,  who  was  in  charge  of  her  at  the  time, 
had  ported  for  several  vessels,  thus  getting  rather 


near  the  ooast,  and  finally  mistook  the  Whitby 
lights  for  the  lights  of  fishermen.  The  first  the 
captain  appears  to  have  known  of  it  was  when 
the  ship  was  on  the  ground.  At  that  time  he 
seems  ix>  have  been  told  by  the  pilot  that  the  ship 
was  on  the  sand — she  was  in  fact  6n  the  rocks, 
and  that  is  clear  from  the  extent  of  the  damage 
which  the  vesseFs  bottom  received.  The  accident 
happened  about  9.45  p.m.  on  the  21st  Jan.,  and 
the  Bobert  and  Mary  Euis  reached  the  ship  about 
two  hours  afterwards.  The  other  boat — the 
Upgang — ^reached  the  vessel  somewhat  later. 
The  vessel  appears  to  have  gone  aground  on  the 
last  of  the  ebb,  she  was  hard  and  fast  on  the 
rooks,  and  the  steps  taken  to  get  her  off  appear 
to  have  been  that  the  lifeboat  first  on  the  spot 
had  an  anchor  put  on  board  her,  and  laid  it  out 
to  the  north-east,  and  then  the  other  lifeboat, 
assisted  by  the  first,  laid  out  a  second  anchor. 
Afterwards,  when  the  tide  made  safficiently,  with 
the  working  of  her  own  engines,  and  the  heaving 
on  the  anchors  the  vessel  came  off.  The  ropes 
attached  to  the  second  anchor  parted  almost 
immediately  when  hove  on ;  but  as  the  Court  is 
not  asked  to  apportion  between  the  two  lifeboats, 
it  does  not  matter  whether  one  rendered  assist- 
ance as  long  ae  the  other  did.  The  captain  of 
the  Cayo  Bonito  says  he  could  himself  have  put 
out  anchors  with  the  assistance  of  his  crew,  and 
that  the  vessel  could  have  got  off  without  assist- 
ance by  working  ht^r  own  engines.  The  plaintiffs 
contention  is  that  they  were  asked  and  engaged 
to  put  out  the  anchors  although  the  vessel  had 
been  some  time  aground,  and  that  they  were 
doing  that  which  relieved  those  on  the  ship  from 
making  any  effort  to  put  out  anchors  even  if  they 
could  have  done  it,  and  that  the  heaving  on  the 
anchor  was  of  substantial  benefit  in  assisting 
this  vessel  off,  and  that  in  any  event  it  kept  the 
vessel  from  swinging  and  getting  into  a  worse 
position.  I  think  it  is  exceedingly  difficult  to  be 
sure  of  the  precise  benefit  which  the  services 
rendered  by  the  lifeboats  conferred  on  the  ship ; 
but  it  is  clear  from  the  facts  that  they  were 
engaged  and  did  the  work,  and  were  offered 
remuneration  for  it  at  the  time,  and  that,  as  there 
has  been  a  tender  of  250Z.  to  the  members  of 
the  lifeboat  crews,  even  the  defendants  think 
there  was  a  certain  benefit  conferred  upon  the 
steamer  by  the  services  of  the  lifeboats.  I  have 
discussed  the  matter  with  the  Elder  Brethren,  and 
they  think  that  the  anchors  and  warps  were  of 
slight  benefit  to  the  vessel  and  also  that  the  lif  eboate 
being  there,  standing  by  engaged  to  assist  would 
also  DC  of  benefit  to  the  crew  of  the  Cayo  Bonito. 
That  being  so  it  is  really  for  the  court  to  consider 
what,  apart  from  any  question  of  tender,  would 
have  been  the  award  made  in  such  circumstances 
as  these  to  the  lifeboat  men  for  the  services  which 
they  actually  performed. 

The  other  point  in  the  case  is  that  of  the  claims 
I  have  mentioned,  the  claims  made  by  Thomas  Day 
Cass  on  behalf  of  himself  and  others  who  launched 
the  lifeboate.  They  seek  to  obtain  salvage  re- 
muneration as  having  been  the  instruments  by 
which  the  salvage  services  were  enabled  to  be 
performed.  The  defendante  contend  that  they  are 
not  in  fact  salvage  services  at  all,  because  they  say, 
having  regard  to  the  rules  of  the  Lifeboat  Institu- 
tion, tii&ti  if  those  rules  are  considered,  the  first 
launching  of  the  lifeboat  is  for  the  purpose  of 
saving  life,  and  if,  when  the  lifeboat  gete  to  the 
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Tessel  in  distress,  itis  fouDd  that  she  is  not  required 
for  the  purpose  of  saving  life  but  for  the  purpose 
of  saving  property  the  services  then  become 
changed  to  salvage  services  to  property,  and  only 
those  who  are  actually  engaged  in  performing  the 
services  are  entitled  to  savage  remuneration.  I 
am  by  no  means  sure,  it  is  very  material,  in  the 
circumstances,  to  consider  that  point,  because  as  I 
have  already  shown,  if  the  salvors  in  the  lifeboats 
are  entitled  to  salvage  remuneration,  it  seems  to 
be  suggested,  even  on  the  defendants'  contention, 
that  they  must  pay  the  launchers  something  for 
assisting  them  to  earn  the  money  which  they  get 
as  salvage.  Therefore  it  is  obvious  that  the  court, 
if  that  is  the  right  position,  in  making  an  award 
to  those  in  the  lueboats  would  simply  have  to  add 
so  much  to  the  award  as  would  enable  the  crews 
of  the  lifeboats  to  pay  the  launchers  sufficient  to 
remunerate  them  properly.  If  the  other  view  is 
the  correct  one — namely,  that  the  launchers, 
having  taken  part  in  launching  the  lifeboats  for 
the  purpose  originally  of  saving  life,  afterwards, 
having  regard  to  the  rules  of  the  institution, 
when  the  oo&iQ  are  engaged  to  salve  property  have 
enabled  the  crews  of  the  lifeboats  to  render 
services  to  property — ^then  taking  the  launchers 
and  the  crews  together,  the  judgment  would 
simply  be  a  divided  judgment — namely,  so  much 
to  the  crews  of  the  lifeboats  and  so  much  to  the 
launchers.  My  own  inclination  is  that  the  true 
view  to  take  is  that  under  these  rules  those  who 
launch  the  boats  must  contemplate  that  one  of 
two  things  may  happen,  that  there  may  be  only 
life  salvage  or  there  may  be  a  change  later  on  into 
a  salvage  of  property,  and  when  they  assist  in  the 
launching  they  take  their  chance  which  of  those 
things  may  result.  I  think  it  is  clear  from 
sub- sect,  (c)  of  rule  24  that  that  idea  is  in  con- 
templation in  these  rules.  It  certainly  is  in 
accordance  with  the  commonsense  view  of  the 
matter.  I  think,  therefore,  that,  strictly  speaking, 
the  men  who  assist  in  launching  the  lifeboat 
have  a  right  to  claim  salvage.  That  being  so, 
whether  you  treat  the  remuneration  of  the 
launchers  as  coming  directly  through  the  lifeboat 
crews  or  not,  one  has  to  consider  what  the  proper 
remuneration  for  them  to  receive  would  be.  I 
think  it  is  clear  that  those  who  assisted  in  the 
launch  have  endeavoured  to  put  their  case  too  high 
because  the  weather  records  show  that  the  weather 
could  not  have  been  of  any  very  real  severity, 
and  that  nothing  like  a  sea  could  have  been 
produced.  I  have  considered  these  matters  with 
the  Elder  Brethren  with  considerable  care,  and 
my  opinion  is  that  the  tender  is  not  quite 
adequate,  and  that,  having  regard  to  the  benefit 
which  I  think  to  some  extent  was  received  by 
the  ship,  a  proper  award  to  make  in  this  case 
is  the  sum  of  4002.  to  the  crews  of  the  life- 
boats and  1002.  to  those  engaged  in  launching 
them. 

Solicitors :  for  the  lifeboat  crews,  Dubois  and 
Williama,  agents  for  H.  Chamherlin;  for  the 
launchers,  Botterell  and  Roche,  agents  for  Tosher 
Hart ;  for  the  defendants,  the  owners  of  the  Cayo 
Bonito,  Holla/inSf  Sons,  Coward,  and  Hawksley, 


June  23  and  25, 1904. 

(Before  Barnes,  J.) 

The  Elmyillb  ;  Ceylon  Coaling  Compant 
Limited  v.  Goodrich,  (a) 

Necessaries — Disbursements — Liability  of  master 
— Bill  of  exchange  —  Notice  of  dishonour  — 
ReasonMe  time — Special  circumstances  excus- 
ing delay  in  notice — Bills  of  Exchange  Act  1882 
(45  &  46  Vict.  c.  61),  ss.  49,  50. 

A  ship  arrived  at  Colombo  in  want  of  coal,  and  her 
master  needed  cash  for  disbursements.  The  coals 
were  supplied  and  the  money  was  advanced  by 
the  ship  8  brokers,  and  the  master  drew  a  bill  on 
the  managing  owners  of  the  ship  for  the  amouiU 
of  the  coal  bill  and  the  advance.  The  bill,  which 
contained  the  words  " .  .  .  .  value  received  on 
300  tons  of  coal  and  disbursements  and  place  the 
same  vnth  or  without  advice  to  account  of  coaU 
and  necessary  disbursements  to  my  vessel  ,  ,  . 
for  which  I  hold  my  vessel,  owners,  and  freight 
responsible  "  was  accepted,  and  was  dishonoured 
on  maturity. 

The  plaintiffs  {the  holders  of  the  bill)  knew  of  the 
dishonour  on  the  ISth  April,  and  wi  the  same 
day  were  told  that  the  vessel  u>as  in  the  Tyne. 
Being  uncertain  of  the  whereabouts  of  the  vessel, 
they  made  further  inquiries,  but,  getting  no 
further  information,  they  sent  notice  of  dis- 
honottr  to  the  master  as  drawer  of  the  biU  on 
the  2\st  April.  The  notice  reached  the  master 
on  the  23r(2  April. 

Held,  that  the  captain  was  personally  liable  on  the 
bill,  for  the  form  in  whick  it  was  drawn  did  not 
give  the  holder  a  right  only  against  the  ship,  her 
oumers,  and  freight. 

Held,  further,  that  though  under  ordinary  circum- 
stances the  notice  of  dishonour  which  wcu  given 
would  have  been  too  late,  yet  the  delay  was  to 
be  excused,  as  it  was  caused  by  circumstances 
beyond  the  plaintiffs'  control,  and  not  imputahU 
to  their  defavlt,  misconduct,  or  negligence. 

Action  by  the  Ceylon  Coaling  Company  against 
the  master  of  the  steamship  Elmville,  the  drawer 
of  a  bill  of  exchange  to  recover   SOSl.  19s,  dne . 
under  the  bill. 

The  Elmville  was  owned  by  the  Agenoria  Steam- 
ship  Company  Limited;  F.  Childs  and  Co., 
Cardiff,  being  the  managing  owners. 

In  Feb.  1904  while  on  a  voyage  from  Melbourne 
to  Hull,  the  Ehnville  put  into  Colombo  for  ooal, 
and  while  there  her  master  needed  cash  for  dis- 
bursements. 

On  the  8th  Dec.  1903  F.  Childs  and  Co.  had 
entered  into  a  contract  with  Mann,  G^rse,  and 
Co.,  of  London,  as  aj^ents  for  the  sellers,  that  the 
latter  should  supply  all  bunker  coal  which  F. 
Childs  and  Co.  might  require  at  certain  ports  for 
steamships  managed  by  tbem.  Colombo  was  one 
of  the  ports. 

In  pursuance  of  this  agreement  Aitken  Spence 
and  Co.,  of  Colombo,  supplied  the  Elmville  with 
bunker  coal  to  the  value  of  270Z.  and  33/.  I9s. 
was  also  advanced  by  them  to  the  master  to  meet 
some  disbursements. 

In  respect  of  theEe  two  sums  the  master,  W. 
Goodrich,  drftw  a  bill  of  exchange  for  303Z.  I9s., 
dated  the  23rd  Feb.  1904,  on  the  Agenoria  Steam- 
ship   Company    Limited,    F.    Childs   and  Co., 

«.)  Uopoited  by  Lionel  F.  0.  DABBT,Eiq.,  Bftni>t«r-ftt-L«W' 
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xnana^rs,  Cardiff,  payable  in  London  at  thirty 
days  sight,  to  the  order  of  Aitken  Spence  and 
Co.    The  bill  contained  the  following  words : 

In  London  the  sum  of  3031.  19«.  'only  value  reoeived 
on  300  tons  coal  and  disborsements,  and  place  the  same 
with  or  without  advice  to  aocoant  of  coals  and  neces- 
sary disbnrsements  to  my  vessel  to  enable  her  to  com- 
plete this  voyage  from  Melboame  to  Hall,  for  which  I 
hold  my  vessel,  owners,  and  freight  responsible. 

On  the  25th  Feb.  Aitken  Spence  and  Co. 
indorsed  the  bill  to  the  Ceylon  Coaling  Com- 
pany. 

Od  the  15th  March  the  bill  was  accepted  by 
F.  Childs,  as  director  and  maoager  of  the 
Agenoria  Steamship  Company  payable  at  the 
London,  City,  and  Midland  Bank,  London. 

The  bill  became  due  on  the  16th  April,  and  was 
presented  for  payment.  It  was  not  met  and  was 
duly  protested. 

On  the  18th  April,  about  midday,  the  plaintiffs 
heard  that  the  bill  had  been  dishonoured.  The 
bill  stated  that  the  vessel  was  on  a  voyage  from 
Melbourne  to  Hull,  and  the  plaintiffs  then  had  to 
inquire  where  the  drawer  of  the  bill,  the  master, 
was. 

The  secretary  of  the  Ceylon  Coaling  Company 
inquired  of  Mann,  G^rge,  and  Co.,  on  the  18th 
April  as  to  the  whereabouts  of  tbe  ElmviUe. 
Telegrams  passed  between  Mann,  Greorge,  and 
Co.'s  house  in  London  and  their  hpuse  in  Cardiff, 
and  finally  a  telegram  reached  London  on  the 
18th  April  stating  that  the  ElmviUe  was  in  the 
Tyne  in  the  hands  of  mortgagees,  that  the  owners 
were  endeavouring  to  make  arrangements  and 
advising  that  the  account  should  be  held  for  a 
few  days.  Letters  confirming  the  telegrams 
also  passed,  and  the  information  as  to  the  where- 
abouts of  the  Elmville  reached  the  secretary  of 
the  plaintiff  company  on  the  19th  April.  As  the 
bill  stated  that  the  vessel  was  on  a  voyage  to 
Hull  the  secretary  was  not  satisfied  that  the 
information  he  had  received  as  to  the  whereabouts 
of  the  vessel  was  correct ;  so  he  made  some  further 
inquiry  of  Mann,  George,  and  Co.,  and  searched 
the  Newcastle  papers  to  see  if  the  ship  was  in 
that  port,  but  was  unable  from  them  to  nnd  that 
she  was  in  the  Tyne. 

Having  failed  to  learn  anything  definite  as  to 
the  whereabouts  of  the  vessel,  on  the  21st  April 
the  secretary  of  the  plaintiff  company  posted  a 
registered  letter  containing  notice  of  dishonour, 
and  addressed  the  letter:  "The  Master  of  the 
ElmviUe,  Newcastle-upon-Tyne,"  and  that  letter 
was  delivered  by  the  post-office  on  board  the 
ElmviUe  on  the  23rd  April 

A  firm  of  solicitors  acting  for  the  plaintiff 
company  also  gave  the  master  notice  that  the  bill 
had  not  been  met  on  the  same  day. 

The  master  not  having  met  the  bill,  the  writ  in 
the  action  was  issued  on  the  25th  April. 

Dunlop  for  the  plaintiff  company.— The  master 
is  liable  on  the  bill,  the  object  of  the  bill  given 
in  payment  being  the  same  in  this  case  as  in  the 
case  of  The  Bipon  City  (77  L.  T.  Eep.  98 ;  8  Asp. 
Mar.  Law  Cas.  304 ;  (1897)  P.  226).  The  circum- 
stances of  the  case  excuse  the  delay  in  giving  the 
notice  of  dishonour,  for  the  whereabouts  of  the 
vessel  had  to  be  discovered  before  it  could  be 
given,  and,  while  the  bill  stated  that  Hull  was  the 
destination  of  the  vessel,  the  vessel  had  gone  to 
the  Tyne. 


BaUoch  for  the  master,  the  drawer  of  the 
bill. — ^The  facts  show  that  there  has  been 
undue  delay  in  giving  the  notice  of  dishonour, 
and  the  master  is  therefore  discharged.  The 
holders  might  have  sent  the  registered  letter 
on  the  18th  April,  for  they  got  no  further 
information  between  that  date  and  the  2l8t  April, 
the  date  on  which  it  was  ultimately  sent ;  or  they 
might  have  caused  some  inquiry  to  have  been 
made  by  their  agents  or  some  ship  broker  in 
Newcastle.  Further,  the  form  of  the  biU  itself 
shows  that  the  master  is  not  liable.  The  form 
of  the  bill  given  by  the  master  in  the  case 
of  The  Bipon  City  {uhi  eup.)  was  not  given  in 
the  report;  in  this  case  the  form  is  peculiar, 
and  shows  that  the  coal  was  supplied  upon  the 
credit  of  the  ship  alone.  The  master  is  not 
liable  under,  the  bill,  for  it  imposes  an  obliga- 
tion on  the  ship  and  her  owners  and  freight 
alone. 

Barnes,  J.,  after  stating  the  facts  which  led 
up  to  the  giving  of  the  bill,  proceeded : — I  do  not 
require  to  repeat  what  I  said  in  The  Bipon  City 
{uhi  fitfp.),  but  I  think  in  that  case  1  went 
through  the  ordinary  course  of  business  and 
pointed  out  how  a  draft  given  by  the  master  in 
such  circumstances  was  part  of  the  consideration 
for  the  supply  of  the  coal,  because  it  enabled  the 
suppliers  to  use  the  master's  name  for  the  purpose 
of  enforcing  his  lien  against  the  ship.  [The 
learned  judge  then  stated  the  facts  showing  what 
efforts  had  been  made  to  find  the  ship  and  give 
notice  of  dishonour,  and  proceeded :]  The  plaintiff 
company  is  now  suing  the  master  on  the  bill,  and 
the  master  has  already  brought  an  action  in  this 
court  against  the  ship  in  which  he  seeks  to  recover 
his  wages  and  disbursements,  and  amongst  other 
things  he  seeks  to  recover  the  amount  of  this  bill 
if  he  is  liable  upon  it.  That  suit  has  been  before 
the  court,  and  a  decree  for  his  wages  and  dis- 
bursements has  been  made,  and  the  matter  has  been 
referred  to  the  registrar  to  ascertain  what  those 
wages  and  disbursements  amount  to ;  and  if  this 
bill  is  one  for  which  he  is  liable,  no  doubt  it  will 
fall  within  what  is  due  from  the  defendant  ship- 
owners or  rather  their  ship,  for  the  suit  by  the 
master  is  a  suit  in  rem,  to  the  present  defendant  in 
this  case.  He  is  really  defending  this  action,  because 
if  he  is  made  liable  he  will  have  a  right  to  recover 
against  the  ship,  but  if  he  is  not  hable  and  did 
not  defend  this  case  it  might  be  said  in  his  suit 
against  the  ship,  you  ought  to  have  fought  the 
claim  made  against  you,  and  you  cannot  now 
recover  against  the  ship. 

The  first  point  made  is  that  the  master  did 
not  have  due  notice  of  dishonour  of  the  bill. 
I  do  not  think  there  is  any  dispute  about  the 
law.  The  law  is  contained  in  sects.  49  and  50 
of  the  Bills  of  Exchange  Act  1882.  In  the 
absence  of  special  circumstances  there  is  no 
doubt  that  the  notice  of  dishonour  would  be  too 
late.  Sub-sect.  12  of  sect.  4f9  and  sub-sect.  1 
of  sect.  50  have  been  read,  and  1  think  the  sub- 
stance of  the  matter  is  this,  that  the  notice  of 
dishonour  would  be  too  late  unless  the  circum- 
stances of  the  case  are  such  that  there  has  been 
no  delay,  beyond  what  is  reasonable  in  the  circum- 
stances, in  giving  notice  of  dishonour  to  the 
master.  That  depends  upon  the  set  of  circum- 
stances which  I  have  reierred  to— namely,  that 
the  plaintiff  company  holding  the  bill  did  not 
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know  what  the  real  address  of  the  master  was 
and  had  to  find  it  out,  and  they  never  did  find 
it  out  properly.  They  took  their  chanoe  on  the 
2l8t  April  of  the  letter  which  was  sent  to  *'  The 
Master  of  the  ElmvUle,  Newcastle-upon-Tyne," 
reaching  the  defendant,  in  the  expectation  that  it 
might  possibly  do  so.  I  think  it  is  quite  clear 
they  had  to  act  with  promptness  and  within  a 
reasonable  time,  and  they  had  to  make  due 
inquiries,  and  as  soon  as  they  reasonably  could 
give  notice.  It  is  simply  a  question  of  fact, 
and  I  think,  having  regard  to  the  times  I  have 
mentioned  and  to  the  circumstances  of  the  case, 
that  the  plaintiff  company  acted  with  due  dili- 
gence in  making  inquiries  and  sending  their 
notice,  and  I  think  it  was,  in  the  circumstances, 
sent  within  a  time  entitling  them  to  sue  the 
master  upon  the  bill.  The  other  point  is  rather 
more  a  point  of  law.  If  this  bill  were  in  the 
ordinary  form  counsel  for  the  defendant  does  not 
dispute  that  it  would  be  a  bill  upon  which  the 
master  could  be  sued.  The  matter  has  been  con- 
sidered in  the  case  of  The  Bipon  City  {vbi  sup.) 
very  fully,  and  there  is  no  doubt  that  a  master 
ordering  coal  and  having  to  give  his  draft,  under 
a  contract  for  them,  makes  himself  personally 
liable.  That  would  be  so  on  a  bill  where  there  is  no 
qualification,  but  it  is  said  that  this  bill  is 
qualified  so  as  not  to  make  the  master  liable  at 


all.  The  words  relied  on  are  as  follows :  "  In 
London  the  sum  of  3031.  19«.  only  value  received 
on  300  tons  coal  and  disbursements,  and  place  the 
same  with  or  without  advice  to  account  of  coals 
and  necessary  disbursements  to  my  vessel  to 
enable  her  to  complete  this  voyage  from  Mel- 
bourne to  Hull,  for  which  I  hold  my  vessel, 
owners,  and  freight  responsible."  In  some  way 
counsel  for  the  defendant  suggests  that  those  are 
words  which  release  the  master  from  personal 
liability  and  impose  the  obligation  upon  the  shi^, 
her  owners,  and  freight  oiSy,  and  that  that  is 
what  the  owners  of  the  coal  looked  to  when  they 
supplied  it.  I  fail  to  see  there  is  any  such  limitation 
upon  the  bill,  and  it  seems  to  me  that  the  words 
leave  the  master  jast  as  liable  as  if  the  words  were 
not  there.  It  is  a  mere  statement  of  what  has 
happened  and  the  position  of  the  master,  and 
represents,  I  think  truly,  that  he  is  personally 
liable,  but  that  he  will  look  himself  to  the  vessel, 
his  owners,  and  freight.  I  think,  therefore,  that 
the  plaintiff  company  is  entitled  to  judgment 
against  the  master,  the  defendant,  for  the  sum  of 
303Z.  19s.  with  interest  from  the  date  of  dishonour 
until  judgment. 

Solicitors    for  the    plaintiffs,   Pritchard   and 
8on8, 

Solicitors  for  the  defendant,  Stokes  and  Stokes, 
agents  for  Ingledew  and  Fentoick. 
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